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London & South Western Railway Co. 
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Local Board. 

London, Brighton & South Coast Railway Co. 
Lord Chancellor. 

London, Chatham & Dover Railway Co. 
London County Council. 

London Electric Railway Co. 

Local Government Board. 

Lord Justice. 

Lords Justices. 

London, Midland & Scottish Railway Co. 
London, Tilbury & Southend Railway Co. 


Merchant Shipping Act. 

Manchester, Sheflield & ‘Lincolnshire Railway Co. 
Magistrates. 

Mentioned. 

Metropolitan District Railway Co. 

Metropolitan Railway Co. 

Midland Great Western Railway Co. 

Midland Railway Co, 


North British Railway Co. 
North Eastern Railway Co. 
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Nisi Prius. 


Order. 
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Petition Election Petition, 
or 

Plaintiff. 

Queen’s Bench Division. 
Queere. 


Rural Council. 

Rural District Council. 
Rural Sanitary Authority. 
Revised Statutes of Canada. 
Rules of the Supreme Court, 1883. 
Referred. 

Registration of Trade Mark. 
Registrar of Trade Marks. 
Respondent. 

Restoring. 

Reversed. 

Reversing. 

Rail. Co. or Railway Co. 


Same Case. 

Supreme Court of a Colony. 
Settled Est ates. 

South Eastern & Chatham Railway Co 
South Eastern Railway Co. 
Same Point. 

Steamship. 

Schedule. 

Scire boii 

Sectio 

Settled “Land Act. 
Settlement. 

Society. 

Société Anonyme, etc. 
Solicitor. 


Trade Mark. 
Tramways Company. 


Urban Council. 

Urban District Council. 
United States of America. 
Union Assessment Committee. 
Urban Sanitary Authority. 


Vice-Chancellor. 
Workmen’s Compensation Act. 


MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


THE different expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
= accordance with these meanings. The annotating cases, except such as are classified 

‘‘ Mentioned,” are grouped according to the points in the case which they annotate : 
within these groups they are listed chronologically, except such as are classified as 

** Referred to,’’ which come at the end of the group and are arranged inter se in chrono- 

logical order. Cases which annotate the annotated case generally arc grouped together 

after cases which annotate specific points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 

* APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has been applied to a new set oi facts and circum- 
stances in the annotating case. 

** APPROVED ”’ (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—-This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful consideration to the annotated case. 


** DISTINGUISHED ” (Distd.).—This expression is used where the earlier case is not neces- 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


‘* DounTsep ” (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case is wrong, 
edduces reasons which seem to show that it is not accurate. 

** EXPLAINED ”’ (Expld.).—This expression is used where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 

‘‘ EXTENDED ”’ (Extd.).—Compare ‘ APPLIED,”’ supra. 

** FOLLOWED ”’ (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 

‘“‘ Nor FotLowep ”’ (N.F.).——Compare ‘‘ FOLLOWED,” supra, to which it is the adverse. 

** OVERRULED ”’ (Overd.).—This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 

REFERRED ”’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 

“‘ MENTIONED "’ (Mentd.).—This expression is used only where none of the foregoing terms 
apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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iii. Imprisonment : ‘ : : j : ; . 

B. Without Excise License : : g ‘ : ; ; ; 
(a) Manufacturer’s License ; ; : ae fe ‘ 

(6) Wholesale Dealer’s License . ; ; : : ; 
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i. Sale. ‘ 
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Sup-sEcr. 2. SALE AND CONSUMPTION CONTRARY TO TERMS OF LICENSE . : : 
A. Justiccs’ License ‘ . : 
(a) Drinking on or near Premises with Off Ticenee. ‘ ‘ ' ; 
(b) Carrying to Unlicensed Place : , ‘ ; ; ; : 
B. Excise License . ; ‘ . : ‘ ; : ‘ 
Sus-secr. 3. DRUNKENNESS ON PREMISES ‘ 
A. Permitting Drunkenness s é 
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C. Evidence and Procedure ‘ : ‘ ; 
SuB-sEcT. 4. PROCURING DRINK FOR aenken PERSON . 
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SvuB-seEctT. 6. OFFENCES RELATING TO CHILDREN 


A. Sale or Delivery to Children ° ; ; : : ‘ ; , , 


(a) For Consumption on Premises 

(b) On Behalf of Third Party : 
i. Vessel Corked and Sealed 
ii. Quantity ; ; ; 


(c) Knowledge of Licensee . , ; : : ‘ : ‘ : ‘ 


B. Allowing Child to be in Bar . ; 
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SuB-SEcT. 8. PROHIBITED HouRS . ; : ; 
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RATES AND RATING. 

THEATRES. 


Part I.—DgFrnirions. 


Part |.— Definitions. 


oe Licensing (Consolidation) Act, 1910 (c. 24), 


8. ; 
** Intoxicating liquor.’’]—See Licensing Act, 1921 
(c. 42), 8. 11. 
‘‘ Spirits.’’|—See Spirits Act, 1880 (c. 24), s. 3. 
1. Sweet spirits of nitre.|—Sweet spirits of 
nitre are not ‘“ spirits ’’ within 6 Geo. 4, c. 80 
A.-G. v. Barney (1847), 1 Exch. 281; 2 New Mag. 
Cas. 824; 17L. J. Ex. 9; 10 L. T. 0. S. 208; 11 


J.P. Jo. 849, 858. 
Annotation ;—Expld. & Apld. Bailey v. Harris (1849), 12 


Q. 

. .|—Sweet spirits of nitre are not 

‘“ spirits ’’ for the removal of which a permit is 

required by 6 Geo. 4, c. 80, 8. 115, & 2 & 3 Will. 4, 

c. 16, ss. 10, 11.—BAILEY v. Harris (1849), 12 

Q. B. 8005; 18 L. J. Q. B. 115; 12 L. T. O. S. 

553; 13 Jur. 341; 116 E. R. 1109. 

3. Proof spirit.}—— Proof spirit means 
that which contains 50°76 of water as against 
49°24 of pure alcohol (Day, J.).—-NEWBy v. Sis, 
[1894] 1 Q. B. 478; 63 L. J. M. O. 228; 70 L. T. 
105; 58 J. P. 263; 10 T. L. R. 206; 38 Sol. Jo. 
202; 10 R. 696, D.C. 

Annoiationa :-—Mentd. Fortune v. Hanson, [1896] 1 Q. B. 
202, Lee v. Bent (1901), 84 L. T. 722; Jenkins v. Naden 
(1919), 88 L. JK. B. 1137. 

4. ** Excisable Hquor.’’]—Excisable liquors are 
liquors subject to the duty of excise; &, there- 
fore, beer, upon which an excise duty is no 
longer paid, is not an excisable liquor. A. was 
licensed under Gaming Act, 1845 (c. 109), to keep 
a house for billiard playing ; & the license provided 
that A. should not knowingly allow the consump- 
tion of excisable liquors in the house by persons 
resorting thereto. He was also licensed under 
Beerhouse Act, 1840 (c. 61), & 82 & 33 Vict. c. 27, 
to sell beer, wine, etc., to be consumed in the house. 
A. had allowed the consumption of beer by persons 
resorting to the house for the purpose of playing 
billiards, & was convicted of an offence against 
the tenor of his billiard license :—Held: A. had 
not been guilty of selling excisable liquor, & was 
wrongly convicted.—JONES v. WHITTAKER (1870), 
Il. R. 5 Q. B. 541; 39 L. J. M. C. 1389; 22 L. T. 
535; 34 J. P. 663; 18 W. R. 1197. 

** Beer.’’}-—See Licensing Act, 1921 (c. 42), s. 11. 

5. Botanic beer.}——M. sold a liquor in. 
bottles called Summer’s Botanic Beer without 
having a retail license to sell beer. The liquor 
was made of sugar, herbs, & water, without hops, 
& had about 6 per cent. spirit, while ginger beer 
& table beer had ahout the same percentage of 
spirit. The justices dismissed the information, 
holding that it was not beer within Beerhouse 
Act, 1834 (c. 85), & other Acts:—Held: the 
aa right.— LEAH v. MINNS (1883), 47 


J. P 
Annotations :—Consd. Howorth v. lag ay aaa 56 L. T, 


316; Fairhurst v. Price, {1912} 1K. B. 40 


ss Fae? -|— Applt. sold a liquor called 
botanic beer,’ without having a retail license 
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for the sale of beer. It contained sugar, herbs, & 
water, but no hops or malt, & had 6 per cent. of 
proof spirit :—Held: such a liquor was ‘ beer” 
within Customs & Inland Revenue Act, 1885 
(c. 51), 8. 4, & applt. was rightly convicted.— 
Howorta v. MInns (1886), 56 L. T. 316; 51 J. P. 
7; 3T.L. R. 256, D.C. 

Annotation :—Consd. Fairhurst v. Price, [1912] 1 K. B. 404. 

7. ——.|—-Applt. was summoned under Finance 

(1909-1910) Act, 1910 (c. 8), s, 50 (3), for having 
sold by retail certain beer for the retail sale of 
which he was required to take out a license 
under that Act without having taken out such 
license. The beer had the ordinary gravity of 
beer, & contained 2 per cent. of ae spirit. It 
was manufactured from liquid glucose & hops, 
& was oxactly like ordinary beer in colour, 
taste, & appearance. The justices found that the 
‘““ beer ’’ so sold was beer within the meaning of 
the definition of beer in sect. 52 of the Act, & that 
it was necessary to take out an excise licence for 
the retail sale of the same, & they convicted 
applt. :—Held: the article so sold came within 
the earlier words in sect. 52, ‘‘ any other description 
of beer,’? & was therefore beer for the retail sale 
of which applt. was required to take out an excise 
licence under the Act; & the proceeding was 
properly taken under the Finance (1909-10) Act, 
1910 (c. 8).—Farruourst v. Pricer, [1912] 1 K. B. 
404; 81L. J. K. B. 320; 106 L. T. 97; 76 J.P. 
110; 28T. L. R. 132; 22 Cox, C. C, 661, D.C. 

8. Wine —British wine —Liquor containing large 
roportion of alcohol.]——- Upon an information 
efore justices under 11 & 12 Vict. c. 49, for the 

sale of ‘“ British wine” within the prohibited 
hours, it was proved by a practical chemist that 
the liquor sold contained a large proportion of 
alcohol, & the justices found that it was ‘‘ wine,” 
within the meaning of the statute :—Held: their 
conclusion was warranted by the evidence.— 
HARRIS v. JENNS (1860), 9 C. B. N. 8. 152; 80 
L. J. M. C. 183; 3 L. T. 408; 24 J. P. 807; 8 
W.R. 86; 142 E.R. 59. 

Annotation :—Mentd. R. v. Sentor (1864), 9 Cox, C. C. 469. 


9. ‘* Foreign wine a ee —-A., who 
held a license for retailing ‘‘ sweets & made 
wines,” but had no license for the sale of foreign 
wines, on being asked for a bottle of best sherry, 





‘sold a bottle of liquor labelled ‘‘ Best sherry, 


British.’’ We was thereupon charged with selling 
foreign wine without a license:—Held: the 
justices, in dismissing the information against 
him on the ground that the liquor was not sold as 
being foreign wine, were wrong, & the case must 
be remitted to them. Sherry is the name of a 
foreign wine; therefore, under Refreshment 
Houses Act, 1860 (c. 27), s. 21, liquor labelled 
‘‘ Best sherry, British,’’ must, as against the 
seller, be deemed to be foreign wine.—RAiCHARDS ¥v. 
Banxs (1887), 58 L. T. 634; 52 J. P. 23; 4 
T. L. R. 172, D.C. 


PART I. L. R. 244.—CAN. word ‘ home-brew * is the common 
0 eae TSE A Mia ERIE | aatic, UOREY TD! "i. Lisa) ES | fate been ety" manataotured. or 
—NFLD. Can. Crim. Cas. 253 ; (1924) 3 W. W. R. dist ed. oH (ANDEDAON) Pino, 
Baik I Tiny PB GE | socal tee on HN | bin, OMEN Sie ea: OO 
2 Si we Rte tenes, ans! | Hour pat when that tact ie proved | 408 TOL OAN 
28 Can. Crim. Cas. 270; 13 Alta, take judioial votioe of the fect that the h, ——.]—R. v. Purpy (1918), 
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10. Sweets——Foreign wine.]—- RICHARDS v. 


Banks, No. 9, ante. 

——.]—See Finance (1909-10) Act, 1910 (c. 8), 
s. 52, 

11. ‘* Beerhouse ’’—What constitutes—Sale under 
off license.)—A covenant not to use a house as 
‘*@ beerhouse "’ is not broken by the sale, under 
a license, of beer by retail to be consumed off the 
premiscs.— LONDON & NORTH WESTERN Ry. Co. 
v. GARNETT (1869), L. R. 9 Eq. 26; 39 L. J. Ch. 
25; 21L. T. 852; 18 W. R. 246. 

Annotations :—Consd. Formby v. Barker (1903), 89 L. T. 

249. Refd. Holt v. Collyer (1881), 44 L. T. 214. 
12. -}—A person who had 
entered into a covenant not to use a house as a 
public-house, tavern, or beer-house, opened a 
grocer’s shop there, at which he carried on the 
sale of beer to be drunk off the premises as an 
ancillary business to his grocers’ business :— 
Held: this was no infringement of the covenant.— 
Hout & Co, v. CotLyer (1881), 16 Ch. D. 718; 
50 L. J. Ch. 811; 44 1. T. 214; 457. P. 456; 29 
W.R. 502. 


Annotations :-—Consd. Formby vr. Barker (1903), 89 Il. T. 
249. Refd. Lovell & Christinas v. Wall (1910), 103 L. T. 


|—See Finance (1909-1910) Act, 1910 
(c, 8), 8. 52. 

13. ‘‘ Beer shop ’’—-What constitutes.] — }. was 
subject to a covenant not to erect on a pices of 
land forming part of an estate laid out for building 
‘‘any public-house, tavern, or beershop,’”’ nor to 
use any house erected on the piece of land as such. 
A shop had been built on the piece of land, & F., 
who waa the occupier of the shop, had obtained a 
license authorising him to sell beer there, not to 
be drunk on the premises, & he was selling beer 
there accordingly. An action was brought to 
restrain F. from using his shop as a public-house, 
tavern, or beershop:—Held: the word ‘ beer- 
shop " had no technical meaning distinct from its 
ordinary sense, & it must be taken to mean a shop 
where beer was sold, even if it was consumed o 
the premises. The act of F. was therefore a 
breach of the covenant.—LONDON & SUBURBAN 
Lanp & Bui.pina Co. v. Freip (1881), 16 Ch. D. 
645; 60L. J. Ch. 649; 44 L. T. 444, C. A. 
Annotations -— Consd. Holt vr. Collyer (1881), 16 Ch. D718, 

ad. Thornowell v. Johnaon (1581), 60 J. 2. Ch. 641 

Forinby v. Barkor (1903), 89 L. T. 240 

14, —~— ee vendors of an estate sold 

art of it in 1868 to C., as a site for a public- 

ouse & entered into a covenant with him that 
they would not sell any other portion of it without 
requiring the purchaser to enter info a covenant 
with them ‘ not to erect thereon, or use, or permit 
to be usod, any building erected thereon as a 
tavern, public-house, or beershop.’’ (©. erected a 

ublic-house on his part which he demised to N. 

n 1869 other portions of the estate wore sold to a 
co. who afterwards sold to P., his conveyance 
containing a covenant with his vendors in the 
above terms. IT. crected a house on one plot 
& leased it to F., who obtained a retail license for 
the sale of beer off the premises :—Held : from the 
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date of the sale to C., the rest of the property was | subject to a covena 
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41 0. LL. RR. 49; 18 0. W. N 905.—-- n. * 
CAN. ere: 
‘ =) — R. (McDovGann) vv. 81.—C 
Prourt, [1925] 2 W. W. R. 94: 43 o. “HK 
Can. Crim. Cas. 844.—CAN. (1893), 21 A. R. 
1. “* Guest room.”)—R. «. ZAWISH p. * s 
(1024) 3 W. W. RR. 569: 44 Can. Crim. 
Casa. 8304; 21 Alta. L. R. 22.—CAN. 


ag agt a (ea R. 
38 0. L. R. 607; 
AN. 

"}-R. vo. HALLIDAY 
42.—CAN. 
drunk 


—Re McGouriox v. RyaLL (1895), 
26 O. R. 435.—CAN 


q. ‘* Peraon,”?) — Re 


subject to the restrictive covenant, F. must be 
taken to have had constructive notice of it, a 
beershop was a shop where beer was sold indepen- 
dently of any other circumstance, F’. had broken 
the covenant, & N. was entitled to sue in respect 
of such breach.—NIcoLL v. FENNING (1881), 19 
Ch. D. 258; 51 L. J. Ch. 166: 45 L. T. 788; 30 
W. R. 95. 

Mennaion -—Consé. Formby v. Barker (1903), 89 L. T., 

249. 


‘‘ Premises.’’]—See Spirits Act, 1880 (c. 24), 
8. 3. 

15. ‘* Licensed premises ’’— Premises having 
occasional license—Spirits (Prices & Description) 
Order, 1919.|—The expression ‘' licensed premises ue 
in above Order includes premises having an 
‘occasional license.”’-—-R. v. Lewis, Ex op. 
DANIELL (1919), 122 L. T. 345; 84 J. P. 12; 36 
T. L. 69, D.C. 

.|—See Licensing Act, 1921 (c. 42), s. 18. 
16. ‘‘ Fully licensed premises ’’—-Seven days’ 

license.|-A contract for the sale of a “ fully 

licensed ’’ public-house is a contract for the sale 
of a public-house with a seven days’ license, if in 
fact the license does not include Sundays & the 
purchaser was not aware that it was only a six 
days’ heense the ct. will not give specific perform- 
ance of the contract at the suit of the vendor.— 

FRASER v. PUGSLEY (1920), 37 T.. L. R. 87. 

.|——See Finance (1909-1910) Act, 1910 

(c. 8), 8. 52. 

License.' —See Spirits Act, 1880 (c. 24), 8. 3. 

Justices’ license.|}-——Sce Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 110. 

Justices on license.|-—See Licensing (Consolida- 
tion) Act, 1910 (c. 24), s. 110. 

Justices’ off license.|-—See Licensing (Consolida- 
tion) Act, 1910 (c. 24), s. 110. 

Publican’s license.|~ See Finance (1909-1910) 
Act, 1910 (c. 8), 8. 52. 

Beerhouse license.] -See Finance (1909-1910) 
Act, 1910 (c. 8), 8. 52. 

17. ‘Sale by retail’’— What amounts to.|-— 
A grantee in fee of a piece of building land 
covenanted by a separate deed with the grantor 
that the piece of land should not for the space of 
twenty years be used ‘as a site for any hotel, 
tavern, public-house, or beer-house,’’ nor should 
*‘ the trade or calling of an hotel or tavern keeper, 
publican, or beer-shop keeper, or seller by retail 
of wine, beer, spirits, or spirituous liquors,’’ be 
‘“ used, exercised, or carried on, at or upon ”’ the 
same :—Held: the sale of wine & spirits in bottle 
by a grocer in the course of his trade was not such 
a breach of the above covenant as the Ct. of Ch. 
would interfere with.—JoNnEs +. BoNnE (1870), 
L. R. 9 Eq. 674; 39 L. J. Ch. 405; 23 L. T. 304; 
34 J. P. 468; 18 W. R. 489. 

Annotations :-—Expld. & Distd. Buckle v. Fredericks (1890), 
44 Ch. D, 244. nsd. Shoolbred v. St. Pancras JJ. (1890), 
2¢ Q. B. D. 346. Refd. Holt +. Collyer (1881), 16 Ch. D. 
7183; Formby v. Barker (1903), 89 L. T. 249. 

18. }— The lessee of a_ theatre 
bought an adjoining age of ground, which was 

nt, of which he had notice, 














BOILEAU WAN & Co. 1. 


v. PETERSON (1914), 27 
36 D. L. KR ‘ oD 


W. L. R. 734: 17 D. L. R. 301 5 24 
Man. L. R. 794.—CAN. 


t. ‘Sale of drink.”]—A sale of 
drink consists in the order for the 
drink & the delivery of the drink in 
Pursiance of the order.—BEIRNE ov. 


in a tavern.’’) 


m. “ Previously licensed premiscs.’"} MUNICIPAL a. “ Fair."}—The word “fair” in 
—h. v. Licensing Court, Ex p. | CLavses Acr Wan Yun & Co. | Licensing Act, 1881, sect. 36, does 
Ro 37.2. | (1904), 11 B. GR. 154.—CAN. not include a market where cattle & 


DONNELLY, (1925) S. A. 8. 
AUS. 


rv. ** Hotel-keeper.”"}--BaRTux_s SHeE- 


p are sold by an auc- 
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that “the trade of an innkeeper, victualler, or 
retailer of wine, spirits or beer,’’ should not be 
carried on there. He erected on this piece of 
Blears & building, the object of which was to 
urnish convenient egress from the theatre; but 
on each floor he set up a counter for selling wine, 
spirita & beer, which could not be approached 
directly from the outside, but at which any person 
who paid for admittance to the theatre when open 
for theatrical performances could purchase refresh- 
ments Held. ; the lessee was carrying on the 
trade of a retailer of wine, spirits & beer, & must 
be restrained from doing so.—BUCKLE  v. 
FREDERICKS (1890), 44 Ch. D. 244; 62 L. T. 884; 
55 J. P. 164; 88 W. R. 742; OT. L. R. 264, C. A. 
Annotation :—Mentd. Fits v. Ilea, [1893] 1 Ch. 77. 

See, now, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 110. 

~——— Sale to member of club.]—Sce CLuBs, Vol. 
VII., p. 522, Nos. 109-111. 

19. ‘* Vintner.’’]—-The term ‘‘vintner '’ means 


one who sells wine generally, & is not restricted to 
one who sells wine to be consumed on the premises. 
—-WELLS v. ATTENBOROUGH (1871), 24 L. T. 812; 
19 W. R. 465. 

20. ‘‘ Consume ’’-—-How construed — Licensing 
Act, 1921 (0. 42), s. 4.]—-Above sect. provides inter 
alia that no person shall, except during the per- 
mitted hours, “ consume" in licensed prerniaes 
any intoxicating liquor:—Ield: the word 
‘“‘ consume ”’ must be read in its natural & ordinary 
sense, & therefore the sect. prohibits, except during 
the permitted hours, & subject to the specific 
exceptions provided for by the Act, the consump- 
tion on licensed premises of any intoxicating liquor, 
even though that liquor may not have been sold 
or supplied on those premises, but has been brought 
into the premises by the person consuming it there. 
—CALDWELL v. JONES, [1923] 2 K. B. 809; 92 
LL. J. K. B. 760; 129 L. T. 6813 877. P. 180; 89 
T. lL. R. 471; 67 Sol. Jo. 596; 21 1. G. R. 620; 
27 Cox, C. CG. 498, D.C. 


Part Il.—Licenses. 


SrEcT. 1.—IN GENERAL. 
SuB-sEcT. 1.—NECESSITY FOR. 


See Licensing (Consolidation) Act, 1910 (c. 24) 
ss. 1,111. 

21. At common nage le v. FAWKNER (1669), 
2 Keb. 506; 84 KE. R. 318 


SUB-SECT. 2.—PURPOSE OF. 

22. Superintendence & control by justices.|— 
The policy of requiring a person who sold wine 
by retail to take out a license for the sale of ale 
& beer was obvious: it was for the purpose of 

lacing the retailer of wine under the super- 
intendence & control of the magistrates (ABBOTT, 
gc v. Massrey (1819), 2 Stark. 559, 


ed 





SuB-SEcT. 3.— EXFMPTIONS. 
a Licensing (Consolidation) Act, 1910 (c. 24), 
8. ; 
28. Power of seovereign to grant—Effect of 
demise of Crown.]—Youxa v. Wriant (1660), 1 
Sid.6; 82 E. R. 937. 


AH ACES :~Consd. Thomas vr. Sorre] (1673), 3 Keb. 184. 








24. -[—The King may grant a 
dispensation to sell wine without a license, non 
obstante 7 Edw. 6,c.5; & the dispensation is not 
determined by the King’s death. Such a dispensa- 
tion is valid as well when granted to a corpn. 
aggregate as to particular persons :—Held: such 
a grant to the Company of Vintners was saved 
by the proviso in 12 Car. 2, c. 25.—THOMAS v. 
SORRELL (1673), Freem. K. B. 85, 137; 2 Keb. 
790 ; 3 Keb. 184, 223, 233, 264; Vaugh. 330; 1 
Lev. 217; 89 E. R. 63, 100, Ex. Ch. 

Annotations :—Mentd. Joveson v. Moor (1699), 12 Mod. Rep. 

Armitage (1788), Amb, 204 ; “Muskeit's, sill (880%, 

; ’ : us ‘é : 

Bing. NC. 694; Wood v. Leadbitter (1845), 13 M. & W. 


838: Washbourne v. Burrows (1847), 16 1. J. Kx. 266 

Taplin v. Florence (1851), 10 (. BK. 744; Congreve 
Evotts (1854), 10 Exch. 298; Hailey v. Stephens (1862) 
12 C. B. N.S. 91; Nuttall ». Bracewell (1866), 361. J. 
Ex. 1; L. ©. GC. v. Dundas, (1904) P. 1; Warr. LC CG, 

(1904) 1 K. B. 7135 Smith v. Colbourna, (1914) 2 Ch, $33; 

British Actors Film Co. v. Glover, [1918] 1 K. 8. 299. 

26. J—THomMas uv. Warers (1667), Hard. 
442; 145 E.R. 538. 

Sid eat ae Eastern Archipelago Co. v1. BR. (1853), 

26. Exempted bodies —- Vintners Company.|--~ 
THOMAS v. SORRELL, No. 24, ante. 

27. Mayor & burgesses of St. Albans.|-— 
A.-G. v. MARKS (1801), cited in Halsbury’s Laws 
of England, Vol. XVII1., p. 9; Clutterbuck's 
ao & Antiquities of the County of Hertford, 

‘ol. 1, p. 49. 

28. Z University of Cambridge.}-—-On a 
motion for a quo warranto information, calling on 
the Vice-Chancellor of the University of Cambridge 
to show by what authority he granted alehouse 
licenses within the borough of Cambridge, it 
appeared that the first exercise & origin of the 
franchise were too remote to be traced; that it 

been exercised both within the borough of 
Cambridge & without it to the extent of the 
University Liberties, but not in pursuance of 
statutory authority, or according to the statutable 
form of granting licenses; that the franchise 
was recognised in 9 Ann. c. 23, 8. 50, & later 
statutes, though not in 5 & 6 Edw. 6, c. 25; that, 
till very recently, no serious dispute had arisen on 
the subject: between the borough & the University, 
nor had any licenses been granted by the charter 
justices of the borough, or those of the county at 
large; that in early times the assize of bread & 
ale was in the borough, not the University ; that 
the Vice-Chancellor, in licensing, had always acted 
with another head of a house, both being styled 
justices of peace, but the license being under the 
single seal & signature of the Vice-Chancellor ; 
& that his course of proceeding had not been in 
all ta uniform -— Held: sufficient doubt not 
being thrown on the legality of the franchise by 














tloneer on his own p: BROOK- 


remises.— FRY ¢. 
INQ v. Santa (1883), 1 N. Z. L. R. 386 
(S. C.)-—N.Z,. 


L. R. 577.—N 


b. “Stale of intoxication.”’}—LaF- 


saa (1903), 22 N. Z. 


PART II. SECT. 1 SUB-GECT. 1. 
@. Under 32 Vict. c. 32.]—A license 


to sell spirituous Hquors whether by 
wholesale or re necessary under 
the above Act. efther in the case of 
a tavern or a shop.—R. v. STRACHAN 
(1869), 20 C. P. 182.—CAN. 


10 


Sect. 1.—In general: Sub-sect. 8. Sect. 2: Sub- 
sects. 1,2,83 & 4. Sect. 3.) 


these circumstances, the ct. would not assist in 
uestioning it by cranes an information.— 

he. v. AROHDALL (1838), 8 Ad. & El. 281; 3 Nev. 

& P. K. B. 696; 1 Will. Woll. & H. 440; 2 J.P. 

486; 2 Jur. 1088; 112 E. R. 843. 

Annotations :—Mentd. Re Oxford University, Chancellor & 
Taylor gra l o. B. 952; R. v. Canterb (Archbp.) 
oe 1Q. Lb. 483; Komp v. Neville (1861), 10C B.N.S. 


oo now, Cambridge Award Act, 1856 (c. xvii), 
A. 8. 
29. ——-- University of Oxford—‘‘ Sweets or 
made wines.’’"|—By a charter in the rei of 
Oharles I. the Chancellor of the University of 
Oxford was given the exclusive right of granting 
licensen to soll drink, ale, or other victuals in 
Oxford; & by Universities (Wine Licenses) Act, 
1743 (c. 40), s. 11, peer were prohibited from 
selling wine by retail in Oxford unless authorised 
80 to do by the Chancellor of the University. By 
Customs & Inland Revenue Act, 1875 (c. 23), 
a. 9, a license to a retailor of foreign wine shall be 
granted so as to extend to the sale of any kind of 
sweets or made wines, or mead, or metheglin, 
without the payment of any further duty. The 
right to issue the University wine license has by 
statute becn transferred to the corpn. of Oxford :— 
Held: since the Act of 1875 the Oxford University 
wine license, now potas by the corpn., entitled 
the holder thereof to sell ‘‘ sweets or made wines ”’ 
without payment of further duty, & without 
taking out any excise license for the sale of swects 
or niade wincs. —-RoBERts v. TWINING (1909), 101 
L.T.41; 735.P.38173 25 T. L. R. 626, D.C. 

See Universities (Wine IJicenses) Act, 1748 
(c. 40), 5. 113 Oxford Corporation Act, 1890 
(¢. coxxili), 8. 119. 

80. Houses of Parllament—Whether exempt.]— 
WILLIAMSON v. Nornis, No. 625, post. 


Scr. 2.--EXCISE LICENSES. 
Sup-sECT. 1.—--MANUFACTURKR’S LICENSE. 

See Finance (1909-1910) Act, 1910 (c. 8), 
sched. I., A. 

81. By whom required—Distiller of spirits— 
Ulterior use immaterial.]— A person who distils spirit 
for the purpose of making, by the addition of 
nitric acid, sweet spirits of nitre for sale, is a 
distiller of spirits within 6 Geo. 4, c. 80, ss. 6, 7, 
requiring an excise, license, & liable to the penalties 
imposed by s. 39 of that Act on persons having 
any private or concealed still, etc., for making or 
distilling low wines or spirits.—A.-G. v. BAILEY 
(1846), 16 M. & W. 74; 16L. J. Ex. 63; 158 B. R. 
1104; subsequent proceedings (1847), 1 Exch. 281. 
Annotation :-—Oonsd. Bailey v. Harris (1849), 12 Q. B. 905. 


SuB-SECT. 2.—WHOLESALE DEALER’S LICENSE. 

See Financo (1909-1910) Act, 1910 (c. 8), 8.51 (2), 
sched. 1, B. 

82. By whom required—Manufacturer selling 


PART Il. SECT. 2, SUB-SECT. 1. 
$11. By whom uired—Distiller 
ite-— lor ae dematectal ca, 
v. VARGO, [1931] 3 W. W. R. 328.—CAN. 


: d. rat al license res a duties 
erotse. ALD v. BARTLEY 
{oon 1aL. Ro 4 7.-—-AUS. y 
PART II. SECT. 2, SUB-BECT. 2. 

e. By whom required—RBrewers, }— 


Brewers & 
A. ©. 231 


OC eee. ee 


MaALSTERS N. 
OnTaRIO v. A.-G. FOR ONTARIO, [1897] 
.—OAN. 


‘ 3 v. 
ne are (1906) 2 I. R. 415; 40 


INTOXICATING LIQUORS. 


stock after sale of distillery.)—If a person, being 
regularly licensed as a distiller of corn-spirits, etc., 
in Scotland, under 26 Geo. 3, c. 64, for one year, 
discontinue business as a distiller, & sell his stills 
to another before the expiration of such license, 
but keep on hand, for future sale, a considerable 
stock of spirits which were lawfully distilled under 
such license, he is to be considered as keeping & 
selling such spirits as a dealer, & is accordingly 
compellable to take out an excise license as a 
seller of, or dealer, by wholesale, in aquaviie, 
under 33 Geo. 3, c. 69, s. 9.—ADVOCATE-GENERAL 
v. MENZIES (1799), 8 Bro. Parl. Cas. 168; 3 EH. R. 
513, H. L. 

33. ——— Ship’s stores merchant—Selling spirits 
out of iar ship’s stores merchant, who sells 
spirits out of bond to foreign-going vessels as ship’s 
stores, is a ‘‘ dealer in spirits’’ within Excise 
Licence Act, 1825 (c. 81), 8s. 2, & must, therefore, 
for that purpose take out the excise license 
required by that statute.—TINWELL v. MAYHOOK, 
[1904] 2 K. B. 790; 73 L. J. K. B. 699; 91 L. T. 
145; 68J.P.350; 53 W.R.14; 20T. L. BR. 488 ; 
48 Sol. Jo. 477, D. C. 

Quantity prescribed to be sold.J|—See Finance 
(1909-1910) Act, 1910 (c. 8), sched. I., B. 

34. Size of bottles—Whether material.]— 
Applt. held an excise license under Excise Licenses 
Act, 1825 (c. 81), s. 2, for the sale of beer in casks 
containing not less than four & a half gallons or in 
not less than two dozen reputed quart bottles at 
one time ; he did not hold a license under Revenue 
Act, 1863 (c. 83), s. 1, which enables the holder of 
such an excise license to take out an additional 
license for the sale of beer ‘‘ in any less quantity 
& in any other manner than as aforesaid.’’ He 
sold beer in pint & half-pint bottles, but the 

uantity thus sold at one time was not less than 
the amount which a cask of four & a half gallons 
or two dozen reputed quart bottles would contain. 

Applt. having been convicted upon a summons 
under Licensing Act, 1872 (c. 94), s. 3, of having 
sold beer by retail without a licence :—Held: the 
test of a sale of beer by retail was the quantity 
sold at any one time, & the conviction was wrong. 
—FAIRCLOUGH v. ROBERTS (1890), 24 Q. B. D. 
350; 60 L. J. M. C. 54; 62 L. T. 7003; 54 5. P. 
421; 38 W. R. 330; 6T. L. R. 180; 17 Cox, C.C. 
101, D.C. 

Justices’ License— Necessity for.|—See No. 560, 
post, &, bite Finance (1909-1910) Act, 1910 
(c. 8), sched. I., B.; Licensing (Consolidation) Act, 
10910 (c. 24), s. 111 (2) i. 





SUB-SECT. 3.—RETAILER’S LICENSE. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 1, 111. 

On licenses.] —See 
1910 (c. 8), sched. 1, C. 

35. Necessity for justices’ licenses— 
Licensing (Consolidation) Act, 1910 (c. 24), s. 1.]— 
R. v. Customs & Excise Comrs., No. 128, post. 

Off Ucenses.}——-See Finance (1909-1910) Act, 
1910 (c. 8), sched. I., C. 


Finance (1909-1910) Act, 





> ASBOCN. OF ; to one person at one time under a 
wholesale dealer’s license, & the maxi- 
mum under a retailer’ nse.—-Woon 


8 lice 
v. MackENzIm, (1925) 8. C. (J.) 138.— 
SCOT. 


PART HII. SECT. 3, SUB-SECT. 3. 


h. St 


adtutory mua be 
observed. }—A re liquor license which 


Part IT.—Licengxgs. 


86. ——— Wine—Necessity for justices’ certi- 
ficate.|—-A shopkeeper, holding a wine dealer’s 
excise license, granted under Excise Licenses Act, 
1825 (c. 81), s. 2, & for which the annual duty of 
£10 108. is payable, is entitled, without any 
certificate from justices, to sell by retail wine to be 
consumed off his premises.—PALMER v. THATCHER 
(1878), 3 Q. B. D. 846; 37 L. T. 784; 26 W. R. 
314; eub nom. R. v. BrisToL JJ., PALMER v. 
THATCHER, 47 L. J. M. C. 54; 42 5. P. 218, D.C. 

37. |— : & person who 
has a spirit dealer’s retail license to sell spirits in 
bottles, & who has a wholesale beer dealer’s license 
authorising sale of casks of ale of 44 gallons, 
sufficiently fulfils the description of ‘‘ a person who 
keeps a shop for the sale of goods & commoditics 
other than tarsign wine, &, therefore, is entitled 
to a certificate of justices authorising the sale of 
wine by retail pursuant to Refreshment Houses 
Act, 1860 (c. 27), s. 3.—R. v. BisHor (1886), 
50 J. P, 167, D. C. 











Sun-SECT. 4.—REFRESHMENT HiousE LICENSES. 
See Refreshment Llouses Act, 1860 (c. 27), s. 6. 
Hours of closing.|—-See No. 566, post. 

38. Dancing saloon — Refreshments supplied 
from outside.j—-The occupier of a house kept in it 
a public dancing room, where each person who 
entered was charged 3d. No liquor was kept 
there, but if any visitor to the dancing room 
required beer the money for the quantity required 
was previously paid to the servant, who then sent 
for it to a neighbouring public-house. The 
occupier of such dancing-room had no license, 
upon an information against him for keeping open 
his house for public refreshment, resort & i 
tainment without a license under the Refreshment 
Houses Act, 1860 (c. 27), the magistrate dismissed 
the information on the ground that the evidence 
did not bring the house within the definition given 
by the Act, as a house kept open for public 
refreshment, resort, & entertainment :—Held : 
the magistrate’s decision was correct.—TAYLOR v. 
ORAM (1862), 1 H. & C. 370; 31 L. J. M. C. 252 ; 
7L. T. 68; 273.P.8; 8 Jur. N.S. 748; 10 W. RR. 
800; 158 E. R. 928. 
one Tela Howes v. Inland Revenue Board (1876), 

89. Sale of cigars, coffee, & ginger beer.}]— 
By Refreshment Houses Act, 1860 (c. 27), 8. 86, 

all houses, rooms, shops, or buildings, kept open 

for public refreshment, resort, & entertainment,”’ 
during certain hours of the night, are to be deemed 
refreshment houses & rh rare a license. Deft.’s 
house was called The é; it was found open 


is obtained clandestinely & without 


oO the prelimina t 
roquirements will be Sandelied —oie 


k. Petition for 


CLosm & BERRY (1892), 2 13. C. Re ISK. 
—CAN. 


il 


during the night, & seventeen females & twenty 

gentlemen were there, & were supplied with cigars, 

coffee, & beer, which they consumed. 

Upon these facts justices convicted deft. upon a 

charge of Keeping a refreshment house without a 

license :—Held: the house was kept open for 

publ refreshment, resort, & entertainment, & 

he conviction was right.—Muir v. Kay (1875), 

L. R. 10 Q. B. 594; 44 L. J. M.C. 148; 40 5. P. 

120; 23 W. R. 700. 

Annotations :—Folid. Howes v. Inland Revenne Board 
(1876), 1 Ex. D. 385, Mentd. Duck v. Bates (1884), 13 
Q. B. D. 843. 

40. Shop for sale of non-intoxicating lquors.] 
—By Refreshment Houses Act, 1860 (c. 27), s. 6, 
‘* all houses, rooms, shops, or buildings kept open 
for public refreshment, resort, & entertainment,” 
during certain hours of the night are to be deemed 
refreshment houses, & require a license. By sect. 9 
a penalty is imposed upon keeping unlicensed 
refreshment houses. During the prohibited hours 
applt. kept open without a license a shop for the 
sale of ginger beer & lemonade: it consisted of 
one room only, open in front, without seata. 
Applt. was convicted of keeping an unlicensed 
refreshment house :—Held : applt.’s shop was kept 
open for public refreshment, resort, & entertain- 
ment within the meaning of the foregoing enact- 
ment, & the conviction was right.—Howrs v. 
INLAND REVENUE RBoarp (1876), 1 Fx. D. 885; 
46 L. J. M. ©<. 15; 41 J. BP. 42%; 24 W. 1. 807, 
C. A. 

Arovaation :—Mentd. Duck v. Bates (1884), 13 Q. B.D). 


41. Sale of food on plates- No other facilities.] 
—COOPER v. DICKENSON (1877), Times, Jan. 23, 

42. Temperance inn-Open to_ travellers.| — 
Two revenue officers disguised as travellers went 
at 10.40 p.m. to a house kept by K., & requested 
to be supplied with chops, coffee, & a non- 
intoxicating ale, & were cntertained accordingly, 
& paid the waiter. The house was a temperance 
hotel of a large size. No license for a refreshment 
house was held by M. pursuant to Refreshment 
Houses Act, 1860 (c. 27), 8. 6 :—Held; the justices 
were wrong in holding that, though this was 
an inn, yet it was not a refreshment house within 
the meaning of the statute, & so requiring a 
license.—KELLEWAY v. MacDouGaL (1880), 45 
J.P. 207, D.C. 


Secr. 3.—JUSTICES’ LICENSES. 


See Licensing (Consolidation) Act, 1010 (c. 24), ss. 
1, 42 (3), 65 (1). 

Grant of justices’ license.}——See Part IV., Sect. 
2, post. 


waren ee oe cnet 


accompantiwd oY electora’ certificate. }-~ 
Ite HONTER’S LICKENAK (1804), 24 O. KK. 
522.~— CAN, 
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IntToxicaTIna Liquors. 


Part 11l.—Application for Licenses. 


Scr. 1.—EXCISE LICENSES. 


See Excise Licenses Act, 1825 (c. 81), 8. 186; 
Finance (1909-1910) Act, 1910 (c. 8), 8. 96, sched. 
Vv 


Sect. 2.—JUSTICES’ LICENSES. 
Susp-secT, 1.—THE APPLICATION. 
A. At Annual Meeting. 

(a) Who may Apply. 

To whom justices’ licenses granted, see Part IV., 
Sect, 2, sub-sect. 4, post. 

48. Grant of Iicense-—Prospective license.|-— 
Under 9 Geo. 4, c. 61, where a house which has 
been kept as an hotel, without a license, is trans- 
ferred to a new occupier, the notices for a license 
must be given by the new occupier.— BRYANT v. 
BRATTIE (1838), 4 Bing. N. (. 254; 1 Arn. 65; 
6 Scott, 7651; 71. J.C. P. 783; 2 Jur. 276; 132 


i. R. 786. 
Annotation : -~- Mentd. Parfitt vo Chambre, Ar p. D'Alteyrac 
(1872), L. Ro 15 Ky. 36. 


44. Renewal of license—New tenant.]— R. v. 
TAiverpPoo. JJ., No. 319, post. 

‘ -|—The holder of a license to 
sell by retail beer & cider on the licensed premises 
applied for a renewal of his license at the general 
annual licensing meeting. His application was 
refused, & at the adjourned general annual 
licensing mecting S., who had in the meantime 
become tenant & occupier of the premises, applied 
for a renewal of the license, which had not then 
expired : ~Held: on the authority of ft. v. Liverpool 
Juatices, No. 319, post, S. was a person entitled to 
apply for a renewal, although he was not the 
licensed person.—-SyMONS ¥. WEDMORE, [1801] 1 
Q. B. 401; 638 1. J. M. GO. 445 69 1. 7. BOL; 58 
J.P. 197; 42 W. BR. 3013; 10 T. L. R. 1593 38 
Sol. Jo. 131; 10 R. 118, 1D. ©. 

Annoiationa : ~ Folid. Mackrell +. Brentford JJ., ee 


Q. i Ae Refd. Wileon vw. Crewe JJ. (1905), 74 lL. 


48. Removal of license— Where premises pulled 
down for public purposes—Licensee of such 
premises.|—(1) Where a licensed house is pulled 
down for the purpose of public improvements, «& 
application is mado under Alehouse Act, 1828 
(c. 61), 8. 14, for the grant to the person whose 
house has been pulled down of a license in respect 
of other fit & convenient premises, the application 
must. be made by a licensed person who was keeping 
the old premises as an inn at the time of their 
demolition. 

(2) Where a person who has successfully oppored 
the granting of a license, subsequently successfully 
shows cause against the making absolute of a rule 
nisi for a mandamus to the licensing justices or to 
quarter sessions, the ct. has a discretion to grant. 
him the costs of showing cause against the rule, 
although licensing justices are not a ct. of summary 
urisdiction.—R. v. WEsT HrpIna OF YORKSHIRE 

J.. Ez p. SuHaw, [1898] 1 Q. B. 508; 67 L. J. 
Q. B. 279; 78 L. T. 47; 62 J. P. 197; 46 W. R. 
334; 14T. L. R. 89; 42 Sol. Jo. 135, D.C. 








PART III. SECT. 2, SUB-SECT. 1.—A. (a). 





(b) Personal Attendance of Applicant. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (2), (4). 
a7. Necessity for—Where objection taken— 
Cause personal to applicant.}—GrirFiTHs v. LAN- 


CASHIRE JJ., No. 1998, post. 
48 shoe 9 v. MIsKIN HIGHER 





eed 











JJ., No. 99, post. 

49. Interpretation of clause.|— 
(1) On the hearing of an application for the renewal 
of a license for the sale of intoxicating liquors under 
the Licensing Acts, 1828, 1872 &1874, the licensing 
justices have a discretion to refuse the renewal 
on the ground of remoteness from police super- 
vision & thé character & necessities of the neigh- 
bourhood. aie 

(2) The discretion of justices given by the Alehouse 
Act, 1828 (c. 61), 8. 1, in the granting of licenses, 
applies equally to the renewal as to the original 
grant, & is not taken away or modified by the 
Licensing Acts, 1872 & 1874. But this discretion 
must be exercised judicially, ‘‘ according to law, 
& not humour’’; it must not be “ arbitrary, 
vague, & fanciful, but legal & regular.” 

(3) ‘The word ‘ personal ” in sect. 26 of the Act 
of 1874 means ‘‘ individual,”’ as distinguished from 
the class to which appct. belongs.—SHARP v. 
WAKEFIELD, [1891] A. C. 173; 60 L. J. M. C. 73 ; 
64 L. T. 180; 55 J. P. 107; 39 W. R. 561; 7 
fe L. R. 389, Ii. Ju. > affq. S. Cy (1888), 22 Q. B. DD. 
230, C. A. 

Annotations :—As to (1) Refd. Dartford Browery Co. v. 
London County Quarter Sessions (1906), 75 L. J. K. B. 
597; KR. v. Southampton JJ., Hx p. Fuller, Smith & 
Turner (1906), 94 L. T. 442; Liverpool Cerpn. v. Walker, 
{1908] 1 K. B. 28. As to (2) Apld. R. v. West Riding of 
Yorkshire County Council, {1896] 2_Q. B. 386. Consd. 
h. v. Howard, [1902] 2 K. B. 363. pe. R. v. Brighton 
Corpn., He p. Tilling (1916), 85 L. J. K. B. 1552. ‘ 
R. v. Surrey JJ. (1888), 52 J. P. 423; Fleetwood v. Hull 
a 23 Q. B. D. 35; Royal Aquarium v. Parkinson 

1891), ST. L. R1443 Row L. CLC., Aa fr Akhersdyk, 

Ke p. Fermonia, (1892) 1 Q. B. 190; R. v. Miskin Higher 
JJ., (1893) 1 Q. B. 275; Sharp v. augue (1893), 57 P. 
104; KR. ov. Loigh (1896), 75 L. T. 3393 ven wv 
Southampton JJ., (1904) 1 K. B. 430; R.v. Dodds, [1905] 
2K. B. 40; . v. Tolhurst, Fr p. Farrell, R. v. Cox, 
kz p. West, eed 2K. B. 478; Rw LCC, Bez £: 
London & Provincial Klectric Theatres, {[1915) 2 K. 
466; Cassell v. Inglis, (1916] 2 Ch. 211. _ Generally, Refd. 
R. «. Woodhouse, (1906) 2 K. B. 501. Mentd. Re Dover 
& Sandwich County Council & Boroughs (1891), 65 J. P. 
248; Murray v. Freer (1893), 57 J. P. 101; Evans v. 
ony. JJ., (1900) 2 Q. KB. 224; Igoe v. Shann (1901), 

. J. K. B. 616; Joicey & Kden’s Exors. v. N. E. on 

Lae), 96 L. T. 35; Sidney v. N. E. Ry., [1916] 2 K. B. 


Notice to attend.|—See Sub-sect. 2, A. (c) ii. 
post, 

Renewal by executors in name of deceased 
holder.}|—Sce No. 161, poat. 


(c) Notice of Application. 
i. Necessity for Notice. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
gs. 15 (1), 26 (3), (4), 33 (8), (4), 108 (1). 


li. Time for Notice. 
et eeu (Consolidation) Act, 1910 (c. 24), 
8. e 





1. Renewal of license.J—- ALLAN ¢. CaREW (1896), 14 N. Z. L. R. 569.—N Z, 
m. ——.}—Re Moas, Ex p. MANN (1904), 21 8. C. 108.—S. AF. 


Part [II].—AppuLicaTION ror LICENSES. 


50. From when time computed—Day of actual 
hearing.]—(1) By 9 Geo. 4, c. 61, s. 1, justices in 
every county, etc., are to hold a general annual 
licensing meeting between Aug. 20 & Sept. 14; 
&, by sect. 3, they are required to continue such 
meeting by adjournment to such days during 
Aug. & Sept. & places as they may deem most 
convenient for enabling persons to apply for a 
license. By 32 & 33 Vict. c. 27, s. 4, no license is 
to be granted without a certificate of justices. 
By sect. 5 certificates are to be granted by the 
justices at the general annual licensing mecting 

eld in pursuance of 9 Geo. 4, c. 61, or at some 
adjournment of such meeting. By sect. 7 every 
person intending to apply for a certificate shall, 
twenty-one days before he applies, give notice in 
wala of his intention, as in the sect. prescribed : 

eld : the notice might be given twenty-one days 
before, & the application made at an adjourned 
meeting. 

(2) At a general annual licensing meeting L. 
applied for a certificate for a certain house. It 
was proved that he had been convicted of mis- 
conduct in another house. The justices refused 
the certificate. At an adjourned meeting D. 
applied for a certificate for the first house :-~ 

eld; the fact of the certificate having been 
refused to B. was no bar under sect. 8 to the 
application by D.—R. v. West Ripina JJ,., 

DRAKE'S CASE (1869), L. R. 5 Q. B. 33; 39 L. J. 

ee 17; 21 lL. T. 490; 343. P.4; 18 W. R. 

JU, 

Annotations :— As to (1) Apld. R. ». Pownall, [1893] 2 Q. B. 
158. Refd. R v. Groom, Fz p. Cobbold, {1901} 2 K. B. 
157. 4s to (2) Folld. kr pp. Manghan (1875), 1 Q. B.D. 
49. Refd. Er p. Rushworth (1869), 34 J. P. 6765. Rev. 
Anglesea JJ. (1895), 65 L. J. M. CG. 12. Generally, Mentd. 
Murray v. Freer (1893), 9 T, L. R. 193. 
51. J—R. v. POWNALL, No. 366, post. 
Compare Sub-sect. 2, A. (b) iii., post. 


ema 








ili. Service of Notice. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 26 (4), 108. 

52. On police superintendent-—-Service at police 
station—Not being business office or residence. | -— 
S. applied for a new wine license to the general 
annual meeting, & objection was made that he 
had not given notice to T., the superintendent of 
police of the division, in time. The notice was not 
sent to the residence of T., who did not reside or 
have an office in the division but lived outside. 
The notice was merely left for T. at one of several 
police stations in the division :—Held : the justices 
were right in holding that the service was invalid, 
& ip refusing to hear the application.—H. v. RILEY 
(1889), 53 J. P. 452, D. C. 

53. Borough included in sessional division-— 
Separate police superintendents for borough & 
division—Service on borough superintendent.|— 
A petty sessional division included a borough, & 
the borough had a chief constable or superintendent 
of police of its own, while there was another person 
superintendent of police for the rest of the division. 
S., having a shop within the borough & applying 
for an off wine & off spirit license, served the notice 
on the chief constable of the borough, but the 
justices held the notice bad, & refused the license : 
——Held: the notice was sufficiently served, & rule 
for mandamus made absolute accordingly.—R. v. 


PART 146 & SECT. 2, SUB-SECT. 1.— 
A. (0) ii. 


501. From when time computed— 
Day of actual hearing.}—An interval of 
twenty-one days must elapse between 
the publication in a newspaper of an 


intention to apply for a license, & the 
day on which the application ia to be 
made.—McLreop v. Hay 

N. Z. L. RHR 43) (8. C.).—N.Z 


80 
Onze v. Havetock Licgensina Com- 
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BIRLEY, ETC., KIRKHAM DIVISION OF LANCASHIRE 
JJ. (1891), 55 J. P. 88, D.C. 


iv. Posting of Notice. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 15 (1) 6, 83 (8). 

54, Place of posting—-Door of premises—Inner 
door.|——R. rv. CAULFIELD, ETc. JJ. (1882), 48 
J.P. Jo. 756, D.C. 

55. Uncompleted building without door-— 
Notice affixed to floor.|——R. v. SHARPH, ETC. JJ,, 
Ez p. Eviis (1898), 42 Sol. Jo. 572, D.C. 

56. Evidence of posting—Evidence unsatis- 
factory to justices-—Interference by High Court.]— 
R. v. Waynurst, Ex p. Macuin (1897), 61 J. VP. 
Jo. 88, D. C. 





v. Contents of Notice. 

ag Licensing (Consolidation) Act, 1910 (c. 24), 
s. 15 (2). 

57. Whether strict accuracy sph dasa 
A notice before applying to the licensing justices 
for a certificate for an outdoor license to sell beer 
by retail described the thing asked for as a 
‘‘ certificate for the sale of beer by retail to be 
consumed off the  prermises,’”’ instead of a 
‘‘ certificate to authorise the ercise to grant a 
license to sell beer by retail, etc.,’” & the justices 
held the notice bad, & refused on that ground alone 
to grant the certificate: -Held: the notice was 
sufficient, & the justices being wrong in holdi 
it insufficient a mandamus must issue to comman 
another hearing. —R. +. OVER DARWEN JJ., Ha p. 
SLATER (1878), 309 L. T. 4443 sub nom. R. v. 
BLACKBURN Hunpruep JJ., 42 J. P. 775. 
tener rOte :-Folld. R. v. Blackburn JJ. (1878), 43 J. P. 


58. — — Clerical error.) —Nz p. CLAYTON, No. 
63, post. 

59. Description of premises-—— Sufficiency of 
identification—Discretion of justices.|-——-By 32 & 33 
Vict. c. 27, 5. 7, an appcet. for a justices’ certificate 
to sell by retail wine, etc., to be consumed off the 
premises, shal) in his notice set forth a description 
of the situation of his house or shop :—Held: the 
sect. merely requires that the situation should be 
described in the notice in such a way that the 
house or shop can be identified; & it is in the 
discretion of the justices to permit, in the case of 
a house or shop situate in a small country town, 
a modification of description appropriate to large 
cities. —H. v. PENKRIDGE JJ. (1892), 61 L. J. M. ©. 
132; 66 L. T. 371; 5635. P. 87; 8 T. L. BR. 226, 


ar Cs 

60. Description of signatory.}-—Appct. to licensing 
justices fur a certificate under 82 & 83 Vict. 
c. 27, authorising the grant to him of a license to 
sell by retail beer to be consumed off his premises, 
under Beerhouse Act, 1840 (c. 61), was already the 
holder of a certificate & additional license for the 
same purpose under Revenue Act, 1862 (c. 33). 
In the notice required by sect. 7 of the firat- 
mentioned Act, he had set forth his name & 
address, & the situation of his shop, but merel 
stated his intention to apply for a certificate to sell 
by retail beer to be consumed off the premises. 
The justices refused a certificate, on the ground 
that the notice was insufficient. Upon a rule for 
mandamus :—Held: appct. under the circum- 
stances was entitled to the certificate he applied 


MITTEE (1893), 12 N. Z. L. 721.-—-N.Z. 
PART III. SECT. 2, SUB-BECT. 1.— 
A. (6) v. 


671. Whether strict accuracy neces- 
sary.}—Re Warpawa Liczenaine Dia- 
TRICT (1889), 7 N. Z. L. R. 735.—N.Z. 


(1887), 9 


PaRBaAMENA ONE 
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Sect, 2.—Justices’ licenses: Sub-sect. 1, A. (c) v. 
(d), B. & C.; sub-sect. 2, A. (a) & (b) 7. & i.) 


for.—R. v. OVER Darwen JJ., Ex p. GIBSON 
(1878), 39 L. T. 444, 445; sub nom. R. v. BLACK 
BURN HUNDRED JJ., 43 J. P. 111. 

1. .]}— Notice of application for a shop: 
keeper’s retail wine license signed by appct. as 
secretary for a limited co. is not bad because apPet 
does not so describe himself in the body of the 
notice.—R. v. Lion, Ex yp. SKINNER (1898), 62 
J.P. 357; 147. L. R. 357, C. A. 

62. Discrepancy in notices.|—R. v. HAYHURST, 
Ew p MACHIN (1897), 61 J. P. Jo. 88, D. C. 

63. Party served not resin, — Where 
there is a clerical crror in a notice of intended 
application for a new license, the licensing justices 
may overlook it. Accordingly, where an applica- 
tion was intended to be made, & was in fact made, 
for an off beer & cider licence, & all the notices 
save the notice served on the superintendent of 
poe spoke of an off beer & cider licence, while 

he notice served on the superintendent of police 
spoke of an on beer & cider license, & it appeared 
that the superintendent of police was not misled, 
the justices had, notwithstanding the discrepancy, 
jurisdiction to entertain the application, & in their 
discretion to grant an off license.—L£2z p. CLAYTON 
(1899), 63 J. P. 788, D.C. 








(2) Deposit of Plane. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
gs. 15 (1) (da). 


fh, At Adjourned Meeting. 


64. Application made in same clroumstances— 
Res judicata.|—Although a beerhouse kecper may 
apply for a renowal of his certificate in the first 
instance to the justices at their adjourned meeting, 
he cannot, upon being refused a certifleate at the 
original ponent renew his application at the 
saat bapa meeting. 

t., who was a beerhouse keoper, ap lied at the 
original licensing meeting for a certificate, when 
he was unexpectedly met with an opposition, on 
the und that his house was frequented by 
prostitutes, whereupon the justices refused his 
certificate. Le thereupon gave fresh notices, & 
again eae for a certificate at the adjournment 
day, with evidence to rebut the charge, when the 
justices refused to hear his application, on the 
ground that they had heard & adjudicated at the 
ormer Gaal: eld: they were justified in 
their refusal. —£'2 p. RUSHWORTH (1869), 23 LL. T. 
120; 34 J. P. 676. 
a{nnotlationa -— Expld. lh. vu. West Riding of Yorkshire JJ., 
Exp. Drake (1869), 10 B. & 8. 840. Refd. R. v. Kirkdale 
Division of Lancaster JJ. (1875), 45 L. J. M. C. 36. 


65. Application made in different circumstances 
-—Different applicant.|—R. v. West Ripine JJ., 
DRAKE'S CASE, No. 50, ante. 

66. -——- Defective qualification rectified.| — 
Appct., a grocer, applied at the general annual 


licensing mee in Aug. for a certificate to sell 
“ae under 35 & 36 Vict. c. 04, 8. 68, by retail off 
his premises. ‘he application was refused, on 


the ground that he did not hold a wholesale dealer's 
excise licence. He took out this license, gave 
freah notices, & applied again for a certificate at 
the adjourned sessions in Sept. Tho magistrates 
refused the application on the ground that it had 
ae | been disposed of & could not be re-heard : 
— : on the authority of BR. v. West Ridi 

Justices, Drake’s Case, No. 50, ante, the seco 


application ought to be heard, as it was not 


INTOXICATING LIQUORS. 


concluded by the previous decision.—Ew p. 
MAUGHAN (1875), 1 Q. B. D. 40; 33 L. T. 603; 
sub nom. R. v. KIRKDALE DIVISION OF COUNTY OF 
Lancaster JJ., 45 L. J. M. C. 36; 40 J. P. 38; 
24 W. R. 206. 

67. ———- Different license applied for.|—-R. v. 
ARMSTRONG, ETC. JJ., Hz p. Durry, No. 93, post. 

68. Original notice defective—Application after 
fresh notice.|.—K. v. CAULFIELD, ETC. JJ. (1882), 
46 J.P. Jo. 756, D.C. 

Personal attendance of applicant.|——See Nos. 
99, 199, post. . 

Notice to attend.]|—See Sub-sect. 2, A. (c) 
» post. 


C. At Transfer Sessions. 


See, now, J.censing (Consolidation) Act, 1910 
(c. 24), ss. 11, 22 (1), 25 (3), 27. 

69. Sufficiency of notice-—New licensee.|—When 
a license is applied for by a new tenant under 
9 Geo. 4, c. 61, 5s. 14, on the ground that the 
occupier has removed therefrom & yielded up 
possession, s. 40 (2) of the Licensing Act, 1872 
(c. 94), does not apply, & it is not necessary to give 
fourteen days’ notice of the application; & there 
is nothing in the Acts to warrant the justices in 
requiring fourtcen days’ notice as a sufficient 
notice.—R. v. Uuacues, [1893] 2 Q. B. 530; 58 
J.P.151; 42 W. R. 94; 37 Sol. Jo. 684 ; sub nom. 
lt. v. HUGHES, ETC. LIVERPOOL JJ., Ex p. DONEL- 
LAN, 62 L. J. M. C. 150; 5 R. 518; sub nom. Re 
LIVERPOOL BEERHOUSE LICENCE APPLICATION, 
9 T.L. R. 618, D.C. 

Annotation :—Retd. R. v. Bath Licensing JJ., Er p. Spiers 

& Pond (1908), 72 J. P. 356. 

70. .|—A., the holder of a publican’s 
country license, got notice to quit on Sept. 29, but 
before that date he got his license renewed, & 
refused to quit. The landlord expelled A. by 
force on Oct. 8, & J. entered into possession. Ata 
special transfer sessions on Oct. 27, though J. had 
given no notices, the justices granted to J. a 
license under 9 Geo. 4, c. 61, 8. 14. On certiorari 
to ee the license :—Held ; (1) a certiorari being 
matter of discretion, it would not be granted, as 
A.’s object seemed to be to blackmail his landlord ; 
(2) as A. did not apply for the transfer, no notice 
was required by J. when he applied under 9 Geo. 4, 
c. 61,8. 14; Semble: as no sale of liquor had taken 
pee under A.’s renewal license, J. was in strictness 

ound by the proviso in 9 Geo. 4, c. 61, 8. 14, to 
give the same notices as for a new license.—R. v. 
GROVE, ETC. WILTSHIRE JJ. (1893), 57 J. P. 454; 
ee oan 

1 SO . Rv. : 

& Pond (1908), ool. TY alae i 

certain 


71. -]— The licensee of 
licensed premises, having had a renewal of such 
license refused before the expiration of such 
license on Apr. 5, 1907, removed from & yielded 
up nti ay of such premises to the owners. 
On Feb. 21, 1908, ee being then closed, 
an application was made for the grant of a license 
under 9 Geo. 4, c. 61, 8. 14. No notice of the 
intended application had been given in accordance 
with the proviso to that sect., but notice pursuant 
to Licensing Act, 1872 (c. 94), s. 40 (2), had been 
duly given :—Held ; that notice was sufficient, & no 
notices were necessary under 9 Geo. 4, c. 61, 8. 14. 
—R. v. Bars JJ., Ez P Spirrs & Ponp, Lap. 
‘1908), 99 L. T. 54; 72 J. P. $56, D. ©. 

73. ——— New premises.|——R. v. NIcHOLSON, 














; No. 681, post. 


See, now, Licensing (Consolidation) Act, 1910 
‘c. 24), 8. 25 (8). eae 


Part [IJ.—APPLicaTION ror LICENSES. 


Svus-sEcT. 2.—OBJECTION TO APPLICATION. 
A. At Annual or Adjourned Meeting. 
(a) Who may Odject. 
73. Member of public.}|—-Bou.ter v. Kent JJ., 


No. 548, post. 

—— Before confirming authority.}]—— See No. 
368, post. 

74. Licensing justices.)}—R. v. Farquuar, No. 
117, post. 

15. ——.]—R. v. Mertruyr Typvim JJ., No. 
112, post. 

76. ——.]—R. v. ANULESEA JJ., No. 92, post. 

17. ——.|—BaxtTer v. LEcHE, No. 122, t. 

718. ——.|—R. v. Kinaston JJ., Bz p. DAVEY, 
No. 103, post. 

79. ——-.]—R. v. HOWARD, ETC., FARNHAM 
LICENSING JJ., No. 355, post. 
Disqualification as objector from hearing 
cause.]——See Part IV., Sect. 2, sub-sect. 3, post. 

———— Whether notice of objection necessary.]— 
Sce No. 545, post. 

——— Adjournment of hearing in default of 
notice.]-—See Sect. 2, sub-sect. 2, A. (f), post. 





(b) Notice of Objection. 
i. Necessity for Notice. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8s. 16 (3). 

80. General rule.|—The jurisdiction of ae 
as regards the refusal of renewal of off beer licenses 
under the Licensing Acts, 1872 (c. 94), 8. 42, & 
1874 (c. 49), 8. 26, & 45 & 46 Vict. c. 34, can only 
be exercised provided appct. for renewal has been 
served with notice of objection, & other require- 
ments in the first two enactments above stated 
have been complied with—IlIt. v. GEPP, ETC. 
Essex JJ. (1882), 46 J. P. 761, D.C. 

81, ————.]—CGASCOYNE v. RISLEY, No. 351. post. 

82. Objection by justices—Adjournment in de- 
fault of notice.|——-Ruppick v. LIVERPOOL JJ., No. 
545, post. 

83. Before objection entertainable.} — Justices 
having refused the renewal of a license without 
hearing any sworn evidence, & having listened to 
an opposition of which seven days’ notice had not 
been given under Licensing Act, 1872 (c. 95), 8. 42, 
& without adjourning the ct. :—Held: the whole 
proceedings were irregular, & allowed the appeal 
& renewed the license.—DENT v. CHRISTCHURCH 
JJ. (1881), 45 J. P. 816. 

84. Before reference to compensation ctr erste 
—(1) At an adjournment of the general ann 
licensing mecting the renewal of an exist- 
ing on license was objected to on the ground 
that the licensed house was not required for the 
needs of the neighbourhood. An inspector of 

lice gave evidence on oath as to the number of 

censed houses within a short distance of the house 
in question, the amount of population, & the 
character of the neighbourhood. The license 
holder had been served with notice to attend, 
& was present, but called no evidence. The 
ustices been supplied with plans of all the 
censed houses in the district, & were acquainted 
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with the locality & accommodation of the house 
in question & of the other licensed houses in the 
neighbourhood, & acting upon the evidence & 
upon their own knowledge, they referred the 
question of the renewal of the license to quarter 
sessions, with their report thereon :—Held: there 
was evidence upon which the justices could form 
the opinion that the question of the renewal of 
the license required consideration, & refer the 
matter to quarter sessions under Licensing Act, 
1904 (c. 23), 8. 1 (2). 

(2) Licensing justices cannot refer to quarter 
sessions, under Licensing Act, 1904 (c. 23), s. 1 (2), 
the question of the renewal of an existing on license 
if no notice of objection has been given to the 
license holder, & he has not been given the oppor- 
tunity of attending at the hearing of his case 
before the justices & of tendering evidence. 

(3) Where the ground of objection to the renewal 
of a license is that the licensed house is not 
required for the needs of the neighbourhood, the 
justices must have some evidence on onth that 
it is not so required before they can form the 
opinion that the question of the renewal requires 
consideration on that ground. It is not necessary, 
however, in all cases, that they should have before 
them detailed evidence differentiating the house 
in question from the other licensed houses in the 
neighbourhood ; nor are they bound in forming 
their opinion to exclude their own knowledge of 
the locality upon such questions as the ae De of 
the neighbourhood, the amount of population, 
& the habits of the inhabitants.— R. uv. TOLNURST, 


Laz p. FARRELL, R. v. Cox, Kap. West, [1905] 2 
K. B. 478; 74 1. J. K. B. 652; 038 1. T. 763 69 


J. P. 808; 53 W. R. 6193; 21 T. L. Wt. 583; 49 

Sol. Jo. 515, D. C. 

Annotations :—- 18 to (1) Consd. Dartford Brewery Cor. 
County of London Quarter Sessions, [1906] 1 K. B. 605; 
R. v. Cheshire Licensing JJ., Ae p. Kay's Atlas Brewery, 
eae 1K. B. 362. . Howe v. Newington Licensing 
JJ.,{1907) 2K. BB. 340 alo (2) Refd. Dartford Brewery 
Co. ». County of London Quarter Soasions, (1906) 1 K, B. 
605; Morgan v. Aylesford Licensing JJ., (1906) 1K. H. 
437. Aa to (3) Consd. Dartford Brewery Co. ¢. Count 
of London Quarter Sessions, (19086) 1 K. 1. 605. Refd. 
R. vo. Drinkwater, ete., Coventry JJ., kr p. Conway 
1905), 70 J. P. 1: KR. v. Johnson, etc., Leleoster JJ., 

rp. Whitmore (1906), 71 J.P. 569; Colchester Brewing 
Co. v. Tendring Licensing JJ., (1915) 3 K. BG. 4k. 
Generally, Mentd. BR. v. Chester Liconsing JJ. & Com- 
pensation Authority, Hx p. Bennton (1914), 111 L. T. 675. 


ii. Persons entitled to Notice. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 16 (3), 88. 

Licensees.|— Sec generally, Sub-sect. 2, A. (b) 
i., ante. 

85. Temporary licensee.}--Justices refused 
to grant transfer & renewal of license, on the 
ground that appct. was not a bond fide resident 
occupicr. Verdict of jury in favour of prosecutor 
on mandamus set aside. 

It was said that by virtue of several Acts of 
Parliament he [appct.] bad a vested right to a 
transfer & renewal of the license, but that did not 


make him a licensed person. Therefore it was not 
necessary that notice of opposition to the renewal 








PART II. seat A oe 2.— , L. R. 373.—CAN. 


734. Member of public.)— LANGER- 
HANNKSBURG & KR 


MAN vw. JO 5 §.C. 1152; 4680. L. R. 556; 18.L.T 
(1807), 2 Doe rrr chub 376.—SCOT, 

: -—&. . q. Person pecuntarily tnterested 
aor eras 7 en ay oe v. ee ee & Co. 
Cuicamt (1919), 18 Q. 8, BR. 4.--AUB” ant tie ale 


..°- 


oe. Nearest 


householders.) —- Ono- 
THkks v. MonrTsrra (i806), 11 Man. ie 


p. Law-agent acti 
date.}--GOODALL ¥. 


Landlord.} — GQoop p. 
YemirH LICKNSING Boarp (1905), 
26 N. L. R. 651.—#8. AF, 





t. Trade compettitor.}—The in- 
terest of a competitor in the Hguor 
trade is not such a pecuniary intercst 
as would entitle him, as an objector, 
to appeal from the decision of a licen- 
sing in respect of an application 
for a Hcense m 


under a man- 
ILBLAND, [1909] 


e by another person. 
—Re DURBAN PuBLIO Housx Trust 
(1905), 26 N. L. R. 175.—8. AF. 
ao J] — Haw & Co. oo, 
PIETERMARITZBURG LICKNSING BOaRD 
(1905), 26 N. L. R. 662.—4. AF. 


© aga 
(1903), 24 
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Sect. 2.—J ustices’ licenses: Sub-eect.. 2, A. (b) %., 

iti., iv. & v., & (c),] 
should be given (Lorp Esuer, M.R.).—R. v. 
Prrexitt Norts Licensine JJ. (1886), 2 T. L. R. 
387,0. A.; affg. (1885), 49 J. P. 453, D. C. 

. jm person holding an interim 
authority under Licensing Act 1842 (c. 44), s. 1, 
to carry on business is not a ‘licensed person ”’ 
applying for a renewal of ‘‘ his’’ licence, within 
Licensing Act, 1872 (c. 94), 8. 42, & is therefore not 
entitled to the notice therein mentioned. 

Where a case is stated under Summary Juris- 
diction Act, 1879 (c. 49), s. 33, as to refusal of a 
license, the superintendent of police who had 
opposed the license, & to whom notice of appeal 

been given :—Held: to be rightly constituted 





cemenenre 


resp. . 
the term ‘‘ renewal’ used in the judgment in 
Rh. uv. Liverpool JJ., No. 319, post, with reference 
to this sect. appears to me not an inapt term to use 
in speaking of an application for the continuance 
to the occupier of premises of the license held by 
a former occupier, though no doubt the term 
‘‘ grant’? would have been the strictly correct 
eae term, & is the term used in the sect. Ido not 
think, however, that it would be right to call such 
@ grant a ronewal of ‘ his,’’ te. appct.’s license 
(Loup KEsner, M.R.).—Price v. JAMES, [1892] 2 
Q. B. 428; 611. J. M.C. 203; 671L. T. 543; 67 
J.P. 148; 41 W. R. 57; 8 T. 1. R. 682; 36 Sol. 

Jo, 624, C. A. 

Annotations :—Consd. RK. v. Bristol Licensing JJ., R. v. 
Gloucestershire JJ. (1803), 68 1. 'T. 225 Expld. Symons 
v. Wedinore, (1804) 1 Q. B. 401. Refd. l. v. Londen JJ., 
11805) 1 Q. B. 616; It». Kent JJ. (1896), 65 L. J. Mo 

71; Jones v. Hathorton (1916), . T. 932. Mentd. 

It. v. hr Riding, Yorkshire JJ., Ax p. Hill (1895), 59 


Full transfer before application.| 
Licensing justices at their general annu: 
licensing mecting took objection in ct. to the 
renewal of a license, & they adjourned the hearing 
of the application to tho adjourned meeting. 
Notice of objection was duly served on the license 
holder, stating the aaa of objection, & 
requiring him to attend at the adjourned mceting. 
The license holder afterwards quitted the house, 
& a temporary authority to sell upon the premises 
was granted to I.., who continued to sell under that 
authority. On the morning of the adjourned 
meoting the license was duly transferred to L., 
under 9 Geo. 4, c. 61, ss. 4, 14, & after such transfer 
had been granted, L. then & there applied for the 
renewal of the license. No notice of objection 
had been served on I.., but upon the hearing of his 
application for renewal the justices heard evidence 
in support of the objection served on the previous 
holder of the license, & refused the renewal :— 
Held: as L. had got a transfer of the license or the 
grant of a now license beforo his application for 
renewal, he was, within the meaning of Licensin 
Act, 1872 (c. 94), 8. 42, a ‘licensed person’ 
applying for the renewal of his license, &, therefore, 
the objection served on the previous license 
holder could not be used against him.—BLENCOWE 
& Co., Lrp. v. HATHERTON (LoRD), ETC. JJ. (1907), 
96 L. T. 8173 71 J. P. 210, D. ©. 
JJ., 


Annotations :--—Refd. KR. v. Choster Licensi Ke p. 
ae eA 3K. B. 349; Jones ov. Hatherton, (19143 


88. .}—The Licensing (Consolida- 
nook Act, 1010 (c. 24), s. 16 (3), provides that, 
‘‘gubject to the provisions of this section, the 
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licensing justices shall not, where the holder of 
a justines? license applies for the renewal of his 
license, entertain any objection to... the 
renewal thereof unless written notice of an 
intention to oppose the renewal of the license, 
stating in general terms the grounds on which the 
renewal is opposed, has been served on the holder 
thereof not less than seven days before the com- 
mencement of the general annual licensing 
meeting.’ More than seven days before the 
general annual licensing meeting notice of intention 
to oppose the renewal of the justices’ license in 
respect of licensed premises was served on J. who 
was carrying on the business on the premises 
under a protection order. Before the general 
annual licensing meeting the license was duly 
transferred to J., & at that meeting he applied for 
the renewal of his license :—Held: service of the 
notice upon J., who was the holder of the license 
when the application for renewal was made but 
not when the notice of opposition was served was 
not service on ‘‘ the holder thereof ’’ within the 
meaning of Licensing (Consolidation) Act, 1910 
(c. 24), s. 16 (3). 

The case of Zt. v. Salford Hundred Justices, No. 
500, post, shows that the indemnity against costs 
to which the licensing justices are entitled under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 32, 
extends to & includes costs ordered to be paid by 
licensing justices to other parties, & that, whether 
the costs relate to certiorari or mandamus or are 
the costs of a special case, they are to be regarded 
as costs in the appeal. Under these circumstances 
we are of opinion that in the present case the 
practice should be followed, & that the licensing 
justices should be ordered to pay costs here & 
below, they being entitled to obtain repayment by 
virtue of Jicensing (Consolidation) Act, 1910 
(c. 24), s. 32 (SWINFEN Eapy, L.J.).—JONES 1. 
HATHERTON, [1917] 2 K. B. 412; 86 LL. J. K. B. 
1206; 116 L, T. 657; 81 J. P. 101; 61 Sol. Jo. 
383, C. A. 

iii. Time for Notice. 

i Licensing (Consolidation) Act, 1910 (c. 24), 
8. 16 (3). 

89. Before adjourned meeting--Rehearing after 
mandamus.|— A licensed person applied at the 
gencral annual licensing sessions for a renewal 
of his license. No notice of intention to opposo 
the renewal was given, but the licensing justices 
refused the application. A mandamus issued 
commanding the justices to hold an adjournment 
of the general annual licensing meeting, & to hear 
& determine the merits of the application or show 
cause to the contrary. The justices held such 
adjourned meeting, before which notice of the 
objection was duly given to appct. The justices, 
at the adjourned meeting, gave effect to the 
objection, & refused the renewal. The justices 
returned that they had heard & determined the 
matter of the application :—Held: on the angu- 
ment of a point of law raised on the reply to the 
return, the justices were not bound to grant the 
renewal at the adjourned meeting, but had juris- 
diction to entertain the objection & refuse the 
application, & therefore the return was sufficient.— 
R. v. HOWARD (1889). 23 Q. B. D. 502; 60 L. T. 
960 ; 63 J. P. 454; 37 W. R. 617; 5 T. L. R. 505. 


Annotations a vonad. A : aa JJ. mee one nA 
. ca : t. aton JJ., Ex p. Davey i 
L. T. 589. Refd. Daykin © Pasker, ftsoa] 2Q. B. 373. 
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b. Sufficient time for preparation of defence.}—STRaNGE vo. StraNar, [1908] V. L. R. 187.—AU8, 
0. ———.}—FaBER v. FRASER (1886), 4 N. Z. L. BR. $24 (S. C.).—N.Z. 
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90. Before annual general meeting—Adjourned 
mee included therein.|—By Licensing Act, 
1872 (c. 94), a. 42 (2), no objection to the renewal 
of a license shall entertained unless written 
notice of an intention to oppose the renewal has 
been served on the holder ‘“‘ not less than seven 
days before the commencement of the general 
annual licensing meeting.”’ 
| On Aug. 17, 1891, a licensed victualler was 
served with a written notice of opposition to the 
renewal of his license. The general annual 
licensing meeting for the petty sessional division 
was fixed for Aug. 24; but the adjourned licensing 
meeting for that part of the division in which his 
‘house was situate, & at which he would in the 
ordinary course apply for the renewal of his 
license, was tixed for Sept. 18 :—Held: the notice 
‘was served in time, since the adjourned licensing 
meeting on Sept. 18 was ‘‘ the general annual 
‘icensing meeting "’ for that part of tho division 
in which the house was situate.—R. v. ANGLESEY 
JJ., (1892] 1 Q. B. 850; 56 J. P. 440; eub nom. 
R. v. ANGLESEY JJ., Ex p. WiLuiams, 61 L. J. 
M. C. 149, ND. C. 

91, ——— ee ae ¢. ALTRINCHAM, CHESHIRE 
JJ. (1804), 11 T. L. BR. 3, D.C. 

' 92, ——- ——— Unless license granted in mean- 
_ time.|—(1) Upon an application for the renewal of 
' # license the Justices, no objection to the renewal 
having been made, adjourned the consideration of 
the renewal. Before the determination of the 
general annual meeting, that is, between the 
commencement of it & the adjournment, notice 
of objection was served on appct. With the notice 
of objection the grounds of objection were stated, 
& appct. was required to attend on the day when 
the matter was to be heard. She did so attend 
with her solr. The justices heard the application 
& refused the renewal. Upon an application for a 
mandamus to the justices to hear and determine 
the application for the renewal :—Held: the 
mandamus must he refused, as the justices had 
heard & determined the matter. They had a 
right if they thought fit to adjourn the considera- 
tion of the renewal, & the general annual licensing 
meeting continued for all purposes of granting or 
refusing licenses from the moment of its commence- 
ment until the last moment of the adjourned 
meeting or meetings as if they formed one single 
day, & an objection to a license might be made at 
any time during them, unless in the meantime the 
license had been granted. 

(2) There is no objection to licensing justices 
meeting in their private room, not to receive 
objections made to them by others, but to discuss 
among themselves the expediency of adjourning 
for future consideration particular licenses as to 
which they feel that discussion is necessary ; but 
the instant a complaint is formally made a »pct. 
ought to have notice of it & a full apportanity to 
ee it. 

(3) Semble: under the proviso to the Licensing 
Act, 1872 (c. 94), s. 42, the justices cannot them- 
selves be objectors, but if they may be objectors 
within the meaning of the proviso they must make 
their objection in open ct.—R. v. ANGLESEA JJ. 
(1895), 65 L. J. M.C. 12; 12 T. L. R. 4; 40 Sol. 
Jo. 35; 15 R. 614; sub nom. R. v. ANGLESEA JJ., 
Ex p. Wiitrams, 59 J. P. 743. > 

notations ——As to (1 : 

Ke p. Dufty (vs06),'¢s fom MG ee, 2) weld 

R. v. Howard, 11902} 9 K. B. Ms ee 
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93s. -———— —— ——.]—An appct. for a new 
license to sell wine & boer to be consumed on or off 
the premises gave notice of his application for a 
general annual licensing meeting to be held on 

ug. 26. He did not apply on that day, but 
appeared at the adjourned general annual licensing 
meeting held on Sept. 30, & made his application. 
The justices refused the license, on the ground 
that they had no jurisdiction to grant it, & that 
appct. must be taken to have abandoned his notice 
by not applying on Aug. 26 :—Held: the justices 
had j iction to entertain the application, & 
the notice for the first day of the general annual 
licensing meeting held good for all adjournments. 
The meeting continued for all purposes from the 
moment of its commencement to the last moment 
of the adjourned meeting or meetings as if they 
formed a single day.—R. v. ARMATRONG, ETC. JJ., 
Ex p. DuFry (1896), 65 L. J. M. C. 85; 12 T. L. R. 
159; 40 Sol. Jo. 226, D.C. 

04, —— Adjournment not for purpose of 
hearing objections.|—-Upon an application for a 
provisional license, the licensing justices announced 
that they were inclined to grant the license if 
certain alterations were made in the plana of the 

roposed building, & that they wished to take 
ime to consider the question of monopoly value ; 
they accordingly adjourned the general annual 
licensing meeting for a month. At the adjourned 
meeting certain persons appeared for the first time 
«& asked to be heard in opposition to the grant of 
the licence. The justices refused to hear them ;— 
Held: the justices were right.—Ax p. Frarn & 
BoucueEer (1905), 69 J. P. 177, C. A. 





iv. Service of Notice, 


See Licensing (Consolidation) Act, 1910 (ec. 24), 
8. 108 (1). 

95. Personal service unnecessary.|-— Licensing 
Act, 1872 (c. 94), 8. 42, provides that the justices 
shall not entertain any objection to the renewal 
of a license, unless written notice of an intention 
to oppose such renewal has been ‘ served on”’ 
the holder not less than seven days before the 
commencement of the general annual licensing 
meeting. 

A notice under the sect. need not be served 
personally on the holder of the license ;_ therefore, 
where such a notice was left with a servant on the 
licensed premises & came to the hands of the holder 
of the license in due time :—Held : there had been 
sufficient service of such notice.—Hz p. PoRTIN- 
GELL, [1892}) 1 Q. B. 15; 611. 5. M. C. 13; 66 
L. T. 603; 56J. P.276; 40W. R. 102; 8 TLL. RR. 
40; 36 Sol. Jo. 41, C. A. 


v. On Adjournment in Default of Notice. 
See Sub-sect. 2, A. (f ), poat. 


(c) Sufficiency of Objection. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 16 (3), (4). 

96. Grounds of objection—Whether must be 
stated—Objection in open court.|—An objection to 
the renewal of a license made open ct. on the 
general annual licensing meeting in a good 
“ objection made ’’ within proviso to Licensing 
Act, 1872 (c. 94), 8. 42. though neither the 

unds nor the nature of the objection are stated 


| by the objector & upon such an objection heing 





PART Ill, SECT. 2, SUB-SECT. 2.— | must be slaied.|—PiZER v. FRASER | renewal of « license is objected to on 
A. (0). (1889), 17 O. R. 635. CAN. he grant thet ‘“‘the bedrooms are 
@. Grounds of objection — Whether e. ——.J—A statement that the | losuffictently furnished ”’ is a sufficient 
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Sect. 2.—Justices’ licenses: Sub-sect. 2, A. (f) ti. 
: & Wi., & B. Part 1V. Sect.1: Sub-sects. 1, 


2 & 3.) 

. B. to (2 Consd. Ruddick v. Liverpool JJ. 
a Bis. a” Di d. R. v. Eales, Hales’. Phil- 
42 i T. 735. 


ee 5 Sera JJ. (1880), 

0 4 e e M4 nN e r) e e 
Merthyr Tydvil JJ. (1885), 14 D. 584. Dbtd. R. v. 
ea oT. 1eeecee Lea: MC. 12 Ba 


: 9L. T. 138; R. v. Kingston JJ., Ex p. 

Brame iP Heal abla mona Ga 

118. To be given by direction of justices — 
Waiver of irregularity by applicant.|—-WHIFFEN v. 
MALLING (OR MAIDSTONE) JJ., No. 478, post. 

119. ——— Through clerk to justices.|-WHIFFEN 
v. MALLING (Ok MAIDSTONE) JJ., No. 478, post. 
‘ |—Harp v. STOKE-ON-TRENT 
LICENSING JJ., No. 116, ante. 





lesea 


trenchant 








121. ——— Through police superintendent.|— 
WHIFFEN v. MALLING (OR MAIDSTONE) JJ., No. 
478, post. 

122. licence 





.|—Appct. for renewal of a 
attended on the aay fixed for the general annual 
licensing meeting & applied for the renewal. No 
notice to attend or notice of objection had been 
served upon appct. prior to that day, but at the 
meeting an objection was taken by the justices 
themselves, who thereupon adjourned the case, 
& more than seven days before the date of the 
adjourned mecting a written notice to attend by 
the authority & on behalf of the justices, was 
served upon appct., & a written notice of objection 
was served by objectors stating the grounds of 
objection, which included the objection taken by 
the justices, but this notice of objection did not 
purport to be served by the authority of the 
justices. The licensing justices heard the objec- 
tions & refused to renew the license :—Held: 
(1) it was competent for the licensing justices 
under licensing Act, 1872 (c. 04), s. 42 (2), to 
raise an objection themselves at the licensing 
meeting & then adjourn the case; (2) the notices 
served were sufficient under the sect., & the 
hegre had jurisdiction at the adjourned meeting 
refuse the renewal. Supposing that there was 
no written notice at all batons the day of hearing, 
onpee could have done more than ask for an 
adjournment if objection were then made. There 
it would be the duty of the justicos to do one of 


oe eres we 
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two things, namely, either ourn the case or 
netting to jee the objection if it was brought too 
late, & go on with the hearing of the case without 
looking at the objection (KENNEDY, J.).— BAXTER 
v. LECHE (1898), 79 L. T. 188; 62 J. P. 680; 14 


TT. L. R. 352; 42 Sol. Jo. 430. 
Annotation :-—As to (1) Refd. R. v. Howard, [1902] 2 K. B. 
363. 


‘‘ Cause personal to applicant.’’"]—See No. 99, 
ante; No. 199, post. 


iii. Notice of Objection. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
gs. 16 (2), (4). 
Necessity for—Where objection by justices.|— 
See No. 545, post. 
128. Must set out grounds.]|—R. v. EALg&s, 
EaugEs v. Puttpeorrs, ETc., DEVON JJ., No. 261, 


ost. 
. 124. Effect of want of—Further adjournment.] 
—DAKIN v. PARKER, No. 96, ante. 

125. ——.]|—-BAXTER v. LECHE, No. 122, 
ante. 

126. Need not be by direction of justices.] — 
BAXTER v. LECHE, No. 122, ante. 





B. At Special Sessions. 


See Licensing (Consolidation) Act, 1920 (c. 24), 
8. 87. 

127. Person entitled to notice— Application by 
owner for temporary authority.|—(1) Where the 
occupier of a beerhouse has forfeited his license 
by being guilty of an offence under Licensing Act, 
1874 (c. 49), 5. 15, the grant by the petty sessions 
of an authority to the owner to carry on the 
business until the next special sessions for licensing 
purposes is in the discretion of the justices, under 
Y Goo. 4, c. 16, ss. 1, 4, 14. 

(2) The hae applying for such authority is 
not entitled to notice under Licensing Act, 1872 
(c. 94), 8s. 42, of the objections intended to be 
urged against his application.—R. v. Moore 
(1881), 7 Q. B. D. 5642 ; sub nom. R. v. Hertrorp- 
SHIRE JJ., Re WRovuGHTON, 50 L. J. M. C. 121; 
45 J. P. 768, D.C. 

Annotations Pig tas Refd. Ez p. Flinn, [1899] 2 Q. B 
v. 


607. Mentd. R. ndon JJ., Ex p. Kerfoot (1896), 
45 W. R. 58, 


ee nein 


Part 1V.—Grant of Licenses. 


SrEct. 1.--EXCISE LICENSES. 
Sun-secT. 1.—By WHomM GRANTED. 

See Excise Licenses Act, 1825 (c. 81), 8. 6; 
Refreshment Houses Act, 1860 (c. 27), 5s. 10; 
Finance (1909-1910) Act, 1910 (c. 8), 8. 493 &, 
generally, REVENUE. 


Sun-sect. 2.—To WHOM GRANTED. 

See Excise Licenses Act, 1825 (c. 81), ss. 22, 
26, 27; Beerhouse Act, 1830 (c. 64), 8. 2; Beer- 
house Act, 1840 (c. 61), 8.7; Refreshment Houses 
Act, 1860 (c. 27), ss. 8, 22; Finance (1909-1910) 
Act, 1910 (c. 8), Sched. VI.; Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 28; Finance Act, 
1910 (c. 85), s. 2. 


128. Person holding justices’ license—Granted 
in accordance with statutory provision.| — (1) 
Licensing justices granted a new justices’ on 
license without first estimating at a definite 
capital sum the monopoly value as defined by 
Licensing (Consolidation) Act, 1910 (c. 24), 5. 14 
(1) (a), but they attached to the grant certain 
conditions providing that the sum to be paid as 
monopoly value should be an annual sum repre- 
senting a percentage of each year’s gross ta 8 
from the sale of intoxicants :—Held: monopoly 
value as defined by Licensing (Consolidation) Act, 
1910 (c. 24), s. 14 (1) (a), is a definite lump sum 
to be ascertained once for all; the justices had 
no jurisdiction to omit this preliminary step & 
to attach the above conditions to the grant of 
the license; & the license was not granted in 
accordance with the Act. 





PART IV. SECT. 1, SUB-SECT, 2. 
128 3. Person holding justices’ license 


——(tranted in accordance with 
rovision.}—ARTHUR 9, 
OATH (1895), 22 R, (Ct. of 


32 Se. L. R. 289; 28. L. T. —_ 
Box L. T. 498 


statutory 
LorRD Apvo- ; 
h. Wholesale licenses.) — Held: if 


Sesa.) 382 ; 
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(2) The comrs. of customs & excise having 
refused to grant a refail excise license to the 
holder of a justices’ license granted as above 
stated :—Held: in the circumstances & having 
regard to the niaraags duty imposed on the 
comrs. by Licensing (Consolidation) Act, 1910 
(c. 24), 8. 1, which provides that an excise license 
‘‘shall not be granted except to a person who 
holds a justices’ license granted in accordance 
with this Act,’’ the comrs. were justified in their 
refusal.—R. v. Customs & Excise Comrs., {1914] 
2 K. B. 390; sub nom. R. v. SUNDERLAND CUSTOMS 
& Excise Comnrs., 83 L. J. K. B. 555; 12 L. G. R. 
580; sub nom. R. v. SUNDERLAND Customs & 
Excise Comrs., E2 p. JENKINS, 110 L. T. 527; 
sub nom. R. v. Customs & EXciseE Comrs., Ex p. 
JENKINS, 78 J. P. 185; 30 T. L. R. 298, C. A. ; 
affg., {1913] 3 K. B. 483, D. C. 


Annotations :-——.{s to (1) Consd. R. v. Taylor, R. v. Amendt, 


{1915) 2 K. B. 593 


. Refd. Customs & Kxciso Comrs. v. 
Curtis (1913), 83 L. J. K. B. 9: 


931. 


3.—IN RESPECT OF WHAT PREMISES 


SUB-SECT. 
. GRANTED. 


See Beerhouse Act, 1840 (c. 61), ss. 1, 4, 18; 


Act, 1872 (c. 94), s. 46. 


Licensi 

129. What amounts to requisite value—Dwelling 
house communicating with shop.|—Applt. occu- 
pied a house & shop, which were together rated 
in the sum of £15 ; the house & shop were attached 
to & communicated with each other, & the shop 
was used for the sale of groceries & beer :—Held : 
the shop was part: of the premises occupied with 
the house within Beerhouse Act, 1840 (c. 61), 
8. 1, & that in ascertaining the ratable rate of 
the house the value of the shop might be taken 
into account.—GARETTY v. Ports (1870), L. R. 
sub nom. GARATTY v. Potts, +0 
L. J. M.C. 1; 231. T. 554; 35 J. P. 168; 19 


6 Q. B. 86; 
W. R. 127. 


130. How area ascertained—Parish containing 
e townships—-Larger area  considered.]— 
Under Beerhouse Act, 1840 (c. 61), s. 15, beer- 


several 


houses in the metropolis may be kept open until 
twelve o’clock at night ; 
two thousand five hundred inh 


less popu een must be closed at ten o’clock. 

A. obtained a license to sell beer in respect of a 
house situate in Holmfirth, which comprised 
ae of three townships, W., ©., & U., the two 
ormer being in the parish of K. & the latter in 
the parish of A. Each township maintained its 
own poor. Holmfirth contained upwards of two 
thousand five hundred inhabitants, but was not 
& township, & had no local rights to itself, 
being an aggregate of houses & inhabitants which 

recelved a separate name. The license 
stated that the house was to be closed at ten 
o'clock, but A. having kept it open until eleven 
an information was laid against him for keeping 
if open later than the statute allowed him. The 
justices having doubts on the construction of the 
hepa refused to adjudicate. A rule having 
7 n obtained calling on them to adjudicate :— 
eld: Holmfirth was a place containing more 
than two thousand five hundred inbals itantas 
shin the meaning of the word ‘ place,” & there- 
ore A. was entitled to keep his house open until 
eleven o'clock. The fact of the license stating 
that the house was to be closed at ten o’clock 


lied with, & énulicact are com- 
Bt & proper pecenn anne Crtified as a 


in pete containing 
abitants they may 
be kept open until eleven; but in places with a 


nomre, ais DoGed to mace te ac il 
. are boun grant it, as there 
is no Umitation as to the number of 
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was of no avail to support the information, the 


Information against deft. being for keep open 
his house after ten o’clock ‘‘ contrary he 
statute,’”’ & not for infringing the license.—R. v. 
CHARLESWORTH, ETC., WEsT Ripina JJ. Ma 
2L.M. & P. 117; 20 L. J. M. ©. 181; 165 J. P. 
163; 15 Jur. 178; 4 New Sess. Cas. 554; sub 
nom. Re HearnsHaw, R. v. CHARLESWORTH, 16 


L. T. O. S. 395. 
Annotations :~—Consd. Soott v. Washington (1865), 13 


W. R. 039; Washington v. Soott (1865), 6 B. & 8. 617; 
Smith v. Redding (1866), L. R. 1 Q. B. 489. Folld. Rice 
v. Sleo (1872), L. R. 7 6. bP. 378. Mentd. R. e. Wilson 
(1851), 17 L. T. O. 8. 147: Rov. Ingham (1858), 17 9. B. 

L. T. O. S. 125; Rw. 


884; It. v. Dayman (1857), 29 
Paynter (1857), 7 E. & B. 328: Ber pp. Weatminster 


District Board of Works (1857), 21'S. 1, 133. 

131. -|— A house was situate 
in & rated, at less than £15 annual value, to the 
epi rate of a township, which separately main- 

ined its own poor, & had a population under 
ten thousand, but the township formed part of a 
very extensive parish which had a population 
exceeding that number:—Held: the population 
of the larger district & not that of the rating 
area governed the amount of rating, & that tho 
house being situate in a parish of which the 
population exceeded ten thousand, rating under 
£15 was insufficient.—PRESTON v. BUCKLEY 
(1870), lL. R. 5 Q. B. 891; 39 L. J. M. C. 105; 
22 L. T. 653; 35.0. P. 388; 18 W. RR. 1104. 
-lnnotatvon :—Refd. Rice v. Sloe (1872), LL ROTC. PL 378. 

132. Collection of houses part of parish 
containing more than two thousand five hundred 
inhabitants.}|——A ‘ place” to be within Beerhouss 
Act, 1840 (c. 61), 8. 15, must be a place of the same 
kind as those mentioned before it) in the sect., 
“parish, etc.’’?;  & a mere eUreREEn of houses, 
though separate from other houses, & known by 
a distinct name, is not sucha place. Jt. v. Charlea- 
worth, etc. West Riding JJ., No. 130, ante, overd. 
—WASHINGTON v. Scorr (1865), 6 B. & S. 617; 
29 J. P. 598; 122 EK. R. 18233 sub nom Scorr 


v. WASHINGTON, 13 W. BR. 939. 
ain aion .~Consd. Smith ». Redding (1866), L. R.1Q. B. 


133. ---—.] — Applt.’s house was within 
a hamlct having less than two thousand five 
hundred inhabitants, but the parish to which the 
hamlet belonged had more than that number :— 
Held: applt. had the privilege of keeping his 
house open till eleven; for though the hamlet 
might be a ‘ place” within the statute, the 
house was still within ‘‘ a parish’’ with a popu- 
lation of more than two thousand five hundred. — 
SMITH v. REDDING (1866), L. R. 1 Q. B. 489; 
6B. & S. 621; 35 1L. J. M. 0. 202; 14 L. T. 358; 
30 J. P. 618; 12 Jur. N.S. 618; 122 BE. R. 1324. 
Annotations :--Apld. Windsor v. Jeffery (1866), 6 KH. & SN. 

628. Ld. MOC 

















Extd. Preston v. Buckler (1870), 39 L. J. M. ©. 
Refd. R. v. L. G. Board (1873), L. R. 8 Q. B. 227. 


134. Parish partly situate within borough. | 
—W. had an alehouse duly licensed in a parish 
which had a population above two thousand five 
hundred. Part of the parish was situated within 
a borough, & W.'s house was in the part of the 
parish situated without the borough, & not 
having a population of two thousand five hundred : 
—Held: W's house, being in a parish having 
two thousand five hundred population, he was 
entitled to keep open till 11 p.m.—WINDSOR v. 
JEFFERY (1866), 6 B. & S. 628; 30 J. P. 552; 
122 E. R. 1327. 

185. ——— ‘‘ Place ’’ consisting of two parishes. | 
-—-T. is divided into two parishes, viz. Kast T. & 


ted, the wholesale licenses.—He CARUSELLA 
(1906), 6 W. L. Rt. 765.—CAN,. 


105. 
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West T. The former contains less than twi 
thousand five hundred inhabitants but the tw: 
together contain more than that number :— 
Held: T. was a “place” in which a beersho} 
might lawfully be kept open until 11 p.m. unde 
the provisions of Beerhouse Act, 1840 (c. 61) 
8. 15, & therefore applt., whose house was situa 

Kaat T., was not liable to be convicted unde! 
that section for keeping it open after 10 p.m.— 
rae v. SLEE (1872), L. R. 7 0. P. 378; 36 5. P 


Sgecr. 2.—JUSTICES’ LICENSES. 
Sup-secr. 1.—Tun LIcensIna DIstiict. 
a Licensing (Consolidation) Act, 1910 (c. 24) 


186. What justices have jurisdiction—Island ir 
Channel—Justices of any division of neares' 
county.|—I{. had a house in an island in the 
Bristol Channel, & had for thirty eight years 
without having a justices’ or excise license, solc 
intoxicating liquors to all visitors there, no othe! 
house being in the island. He was summoned fo) 
selling without a liconse :—Held: the island war 
pee of the county to which it was nearest, & the 
venene Eprints of any division of the county 
had jurisdiction to grant the ordinary licenses t« 
sell intoxicating liquors there.—Wriuut v. HARRIE 
(1885), 49 J. P. 628, D.C. 

187. Transfer of district to another county— 
Under County Police Act, 1840 (c. 88),8. 2—Whethe! 
affecting Heensing jurisdiction.)\—Tho transfer o! 
an outlying district of a county to another county 
under above sect. does not effect a transfer of the 
licensing jurisdiction in that district to the 
justices of the other county.—R. v. WorcestTEr- 
sHIRD JJ., RH. »v. Warwicksumm JJ., [1899] 
1 Q. B. 59; 68 L. J. Q. B. 109; 79 L. T. 393; 
62 J. P. 836; 47 W. R. 1384; 15 T. L. RR. 45; 
48 Sol. Jo. 60; 19 Cox, (. CG. 198, C. A. 


Led 





SUB-SECT. 2.—MEETINGS FoR GRANTING 
LICENSES. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
as, 9, 10, 22. 

188. Notice of meeting—Publication.|.—R. v. 
JAMES (1848), 11 L. T. O. 8. 69; 12 J. P. Jo. 262. 

189. Hearing of adjourned application—To date 
beyond statutory aie eS seer ber rt the 
general licensing meeting in 1884, the justices 
refused to renew M.’s licence for an inn. The 
house was shut up, then sold in Jan. to J -» who 
in July, 1885, obtained a mandamus to hear the 


«. w- = 


PART IV, SECT. 2, SUB-SECT. 1. 


_— = 


PART IV. SECT. 2, SUB-SECT. 2. 


INTOXICATING LIQUORS. 


application. The justices, in obedience to the 

e, reheard the case in Jan. 1886, & ted the 
renewal for the year ending Oct. 1885, but refused 
to renew the license for the then current year 
ending Oct. 1886, as no application had been 
made at the general meeting in Sept. 1885 :— 
Held: though the justices had no power to renew 
the license for 1886, yet the ct. would give them 
power by making absolute a second rule for a 
mandamus to hear the application.—R. v. MISKIN 
Hiacher Licensina JJ. (1886), 50 J. P. 247, 
D.C. 

140, —— —— ——.]—R. v. DENBIGH JJ., 
Ex p. FisHEr (1895), 40 Sol. Jo. 12; 68J. P. Jo. 
708, D.C. 


Annotations :—Distd. Webber v. Birkenhead JJ. (1897), 
at P. 664. Expld. R. v. Groom, Ez p. Cobbold, [1901] 
e 5 . 


2K. B. 157 

141, —_- ——— Pending appeal by applicant 
against convictlon.]—The licensing justices have 
no power to adjourn the hearing & determination 
of an application for the renewal of a license over 
Sept. 30, to await the determination of an appeal 
pending to the next quarter sessions against a 
conviction of the licensed person making the 
app uek for renewal, where due notice of 
objection on the ground of such conviction has 
been given to the appct. before the adjournment 
of the general licensing meeting at which the 
application for renewal is made & the objection 
taken.— WEBBER v. BIRKENHEAD JJ. (1897), 61 
J. P. 664. 
Annotation :--Refd. 2. v. Groom, Kx yp. Cobbold, (1901) 

2 K. B. 157. 


142, ——- -——— To enable applicant to give 
fresh notices.|—-Where a full license to sell intoxi- 
cating liquors, under 9 Geo. 4, c. 61, is applied 
for atl an adjourned general annual licensing 
meeting held in Sept., the justices have no power 
to adjourn that meeting to a date after the end 
of Sept. in order to allow appct., who has not 
given sufficient notice of his application, to give 
fresh notices.—-R. v. Groom, Lx p. CoBBOLD, 
(1901] 2 K. B. 157; 70 L. J. K. B. 636; 84 L. T. 
634; 65 J. P. 452; 49 W. R. 484; 17 T. L. R. 
433; 45 Sol. Jo. 448, D. C. 

Annotations :—Folld. R. v. Richmond Confirming Authority, 
kx p. Howitt, (1921) 1 K. B. 248. Refd. R. v. Butt, 
Ex p. Brooke (1922), 38 T. L. R. 537. 

143. —— Adjournment owing to press of 
business.|—-If licensing justices, who are unable 
to ee of the licensing business at the general 
annual licensing meeting or the statutory adjourn- 
ment thereof within one month afterwards, hold 
a further adjourned meeting for the purpose of 
disposing of the business then before them but 
remaining undisposed of they have no juris- 
diction at such further adjourned meeting to hear 
or dispose of new business or new applications 
which were not made & were not before them at 
the general annual licensing meeting or the 


eee ate 





eee eT erm ae nd 


for the reduction of the deliverance 
0) s) ds 


k. What uatices F ry ; n. Notice of meeting. }—R. (Mar- f the lice: t. on the gro 
— TENNENT 9, Pannice Maciinarse Be ue a ADE the oortifontes which wore net olijected 
(1804), 21 1. (Ct. of Sous.) 735; 81 | HVoy, (1924]8, A. 8. ", {to by the agent & only th r 


619 ‘ 1 B. L. T. §04.—S8COT. 


lL. Number of licenses allowed in 
district, cKEnzm +, Hocae 

13.N. ZL. BR. oN nee 
result of a 


m.-—~—.}~Where the 
poll in a licensing district ia to 

termine that the number of Hoenses 
should continue as they then existed, 
japoed since the iol cae tae 
waa o 
en ig un 


0. scatman 


345 


houses in the trict.-—-COOPER ¥. Proced 
Boots (18865), 18 N. Z. L. R. 654,— 


— MILES e. ROGERS, 
Lewis v. LOVELY (1903), 86 N. B. R. 
.—~CAN, 


. Cha in sonnel of board— 
whether ood board. bou : 
of old board. }—PRUDHOMME v. CITY OF | —Heid 


PRINCE RUPERT BOARD OF LICENSE 
Comrs. (1911), 16 B. O. R. 487.—OAN, 
. Chairman — Sipowiiary magis- 
ate. }-MCK ENZIE ©. Hoag (1894), 13 


tr 
of the number of liconsed | N. Z L. R. 158.—N.2Z. 
r. ure at mecting.}-—A license- 
holder who had been refused 
of hia certificate, brought an action 


onl 
epccenee to consider those to 
© had taken objection, & this had 
Oe sf nome aioe Hage agen 
a 
na by decisions Sc the i 2 det : 


LJ gTo 
were not relovant.—GoopaLtL v. SHow, 
{1913} S. C. 630.—SOOT. 
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.-—Where there is a bare 
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a renewal 
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Part IV.—Grant or LICENSES. 


adjournment thereof one month afterwards; & 
therefore they are not bound to hear an applica- 
tion for the renewal of a license to a new t 
of a licensed house, whose tenancy began after 
the date of the statutory adjournment, & whose 
application consequently was not before them at 
the general annual licensing meeting or at the 
statutory adjournment thereof.—R. v. BrIsTouL 
LIcENSING JJ., Ex p. Wuitina (1903), 89 L. T. 
474; 67 J. P. 375; 19 T. L. R. 596, D. O. 

144. —— New business not arising at 
general or adjourned meeting.)—R. v. BRisTou. 
LICENSING JJ., Ez p. WHITING, No. 143, ante. 

145. Date of general annual licensing meeting— 
By whom appointed.|—-A borough licensing com- 
mittee appointed on Jan. 18, 1911, on Dec. 7, 
1911, appointed Feb. 8, 1912, as the date for the 
general annual licensing meeting for 1912. On 
that date the next borough licensi committee 
sppolnted on Jan. 18, 1912, sat & adjudicated :— 

eld: the committee appointed in 1911 had 
power to appoint the general annual licensin 
mecting for 1912 at which their successors woul 
sit & adjudicate.—LONDON & NORTH WESTERN 
Ry. Co. v. BEESLY, ETC., BIRMINGHAM LICENSING 
JJ. (1912), 77 J. P. 21, D. C. 

See, further, Licensing (Consolidation) Act, 1910 
(c. 24), 5. 10 (1), (2). 





SUB-SECT. 3.—By WHOM GRANTED—DISQUALI- 
FICATION OF JUSTICES. 

Ser, now, Licensing (Consolidation) Act, 1910 
(c. 24), 5. 40. 

146. General interest or bias—Wife of justice 
interested in competing house.]|—-W. having ap- 
plied to the licensing justices for a license for a 
new hotel, & the three justices who were sitting 
having refused it, afterwards applied to the ct. 
for & mandamus to have the case heard again on 
the ground that B., one of the justices, was 
interested as owner in one of the licensed houses 
near the proposed hotel. The affidavits showed 
that B.’s wife had succeeded to the licensed house, 
& was tenant for life, but it was a small house 
without hotel accommodation, & not likely to be 
injured by the new license being granted :—Held : 
& mandamus could not be granted because the 
decision not having been set aside or quashed on 
certtorari, the case could not be heard again.— 
R. v. KEnT JJ. (1880), 44 J. P. 298, D. C. 

147, ——— Expression of objection before 
een ie v. FERGUSON (1890), 54 J. P. Jo. 

~ D.C, 
Annotation :— . 

Th cbt, Sgwaeks nS eoard, etc., Farnham Licensing 
——.]—-On notice of appeal from 
their refusal to renew or transfer a license, the 
licensing justices of a petty sessional division sent 


quorum it is not necessary that 
member should vote, provided "that 

the decision is arrived at by the votes 

of a ae by the members.—GoveEla 
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him to use his influence to get tho 
application refused. He intimated his 
concurrence with their opinions. <At 

he was present & went 
into committee with the other mem bers 
& voted for the refusal of the SDD 
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a circular to all the justices for the county to say 
that their bench attached so much importance to 
case that they had instructed counsel to 
appear in support of their decision, & hoped it 
might be convenient to all justices interested in 
licensing matters to attend the hearing of the 
Sppeal. In consequence of receiving this circular 
a Jarger number of magistrates than usual attended 
the hearing. Several justices from the division in 
question, some of whom had participated in the 
decisions appealed against, were also present in 
ct. at the hearing of the appeals, but did not sit 
on the bench during the hearing, & took no part 
judicially or by discussion in the hearing or 
determination. The appeals, after a full hearing, 
were dismissed by a large majority of tho votes 
of the justices taking art in the determination :— 
Held: the mere receipt of the circular, & attending 
in consequence at the hearing, did not show that 
the minds of the justices deciding the appeals 
must necessarily have been biassed in favour of 
supporting the decision of the licensing justices, 
& there was no reason to issue a mandamus to the 
cal sessions to rehear the appeals.— R. v. 
ONDON JJ., Ex p. KeErroor (1806), 60 J. P. 726; 
45 W. BR. 58; 13 T. L. R. 23 41 Sol. Jo. 18, D. C. 
149. ——— Member of temperance body opposing 
license.]—A magistrate, being a member of & 
temperance body which is opposing the transfer 
or renewal of a license, is disqualified from taking 
part as a licensing justice in the decision of the 
question.—R. v. Fraser (1803), 9 T. L. R. 613; 
37 Sol. Jo. 685; 57 J.P. Jo. 500, D.C. 
Annotations :—Refd. R. v. Howard, ote., Farnham Licensing 

JJ. (1902), 71 L. J. K. BB, 7545) Re, Bath Compensation 

Authority, (1925] 1 K. B. 685. 

150. }~ Tho renewal of a license 
having been refused by the compensation autho- 
rity by a majority, one of the justices wrote a 
letter to a local paper giving the names of those 
who had voted for & against the granting of the 
renewal, & amongst the latter he gave the name 
of one W. Thereupon W. wrote a letter contra- 
dicting that statement, & adding: ‘I should be 
nothing less than a traitor considering the position 
I hold if I had voted as he states in his letter.”’ 
It appeared that W. had been for many years a 
secretary of a branch of the Order of Rechabites, 
& as a member of that society had signed the 
following declaration: ‘‘ I hereby declare that I 
will abstain from all intoxicating liquors .. - 
will not engage in the traffic of them, but in all 

ossible ways will discountenance the use, manu- 
acture, & sale of them.’ The Div. Ct. having 
refused an application for an order nisi for & 
mandamus to the compensation authority to hear 
& determine the application for the renewal 
according to law, on the ground that there was 
evidence of bias on the part of W. in dealing with 
the application, the Ct. of Appeal granted the 
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M‘GERUEN v. Knox, [1913] 8. C. 688.— 
SCOT. 


t. ———-.J}—The suspicion of bias 
necessary in order to disqualify a 
magistrate, & to invalidate his dectaion 
must be supported by circumstances 


tion :—Held: the of the 

PART IV. SECT. 2, SUB-SECT. 3. | board ‘wore thereby invalidated — ieee ule Garner Gh aereenas an 
. General intereal or bias—Exr- EWBERRY 0. DURBAN MUNICIPALITY | entertaining it.—R. v. MOLKSWORTH, 
Pe Bealeton. before hearing. +. | (1895), 16 N. L. R, 221.—8, AF. Ruven’s Case (1808), 28 V. 1.. 1 682, 
CONDI (1902), 22. N. ZL. R. 145.— boas” : wigs Hioagtlanied Hoe et! ——~,J— RR.  — (FINDLATER) _ v. 
"147 ue mere fact of bel to a temperance | Losin County Recorper & JJ., 
town belue op mz ~The mayor of a | society pledged the principle of | (1904]2 1, R.75; 371. L. T. 202.— IR. 
ex officio chairman of the | “no license in any form er any b. ——-.]—The fact that on a 
hearing of before for the sale of any us occasion the bench impro- 

lloense recoiled ne, ® lication for a | liquors to be used as a bev * did rly refused a license & was compel 
constituenta of he © | not operate aa a disqualification for to grant it is no evidence 

of his ward who req sitting as a member of a licensing ct.— a subsequent refusal of a 
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Sect. 2.—Justices’ licenses: Sub-sects. 3, 4 & 5.) 


plication & W. filed an affidavit in which he 
sated that having regard to the evidence against 
the renewal of the license he considered & meant 
when he wrote the letter that he would have been 
8 traitor to his position as a magistrate if he had 
voted in favour of the renewal, & further that the 
word “ position ’’ in his Jetter had no reference to 
his office in the Order of Rechabites :—Held: the 
circumstances were such as to make bias on the 
part of W. so probable that he ought not to have 
taken part in the case, & the order for a mandamus 
should therefore be made absolute.—R. v. TIALIFAX 
JJ., Ex p. RoBinson (1912), 76 J. P. 2335 28 
T. L. R. 288, C. A. 

Annotation :—Consd, R. v. Bath Compensation Authority» 

(1925) 1 K. B. 685. 

151, ——— Former director of company applying 
for license.|—RK. v. Jiain, ETC., Licensina JJ. 
(1896), 12 T'. L. R. 323; 40 Sol. Jo. 458, D. C. 
Annitutions : ~Refd. K. 7. Sunderland JJ, [1901] 2 K. B. 

357. Mentd. &. v. Woodhouse, (1906) 2 K. B. 501. 

152. Brewer — Voting at election of 
licensing committee.|—Deft. was a justice of the 
peace, acting in & for the borough of Brighton, & 
was alao a common brewer. There were upwards 
of ten justices acting in & for such borough. A 
meeting of such justices was held under Licensing 
Act, 1872 (c. 94), s. 38, for the election of a licensing 
committees. Deft. voted at such election :— 
Held: in so doing deft. had ‘‘ acted for a purpose 
under the Act” within Licensing Act, 1872 
(c. 94), 1. 60, & had rendered himself liable to a 
penalty under that section.—A.-G. v. WILLETT 
(1896), 60 J. P. 643; 12 T. L. R. 404. 

153. ——— Justice signing petition in favour of 
licensee.|—Ik. v. Tayior, ETC. JJ. & LAIDLER, 
Ke p. Voawitt (1898), 14 T. L. R. 185; 42 
Sol. Jo. 285, D. C. 

154. Trade interest — Justice shareholder of 
brewery company applying.]—R. v. Ger (1901), 17 
T. L. BR. 874, D.C. 

«tnnotation -—Mentd. BR. v. Woodhouse, (1906) 2 K. B. 501. 


155. -|—A justice of the peace who 
held some shares in a brewery which carried on 
business in the licensing district sat as a justice 
on the confirming authority on the hearing of an 
application to confirm the grant of a new license, 
forgetting that he held the shares, was ordered 
to pay a penalty of £10 & costs for acting while 
disqualified under Licensing Act, 1872 (c. 94), 
8. 60.—A.-G. ». BALL (1902), 66 J. P. 553. 

156. !—An application was made 
to the licensing committee of the borough of T. 
for the removal of a license to new premises. 
Three of the justices were members of the borough 
council of T., & one held shares in a brewery co. 
that sold beer within the district. A suggestion 
was made before the committee that if the transfer 
was granted another license would be given up 
& certain property would be placed at the disposal 
of the corpn. for town improvements. The 
transfer was granted. The confirming authority, 
which included the four justices, confirmed the 
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to the same house was 


improper.—HAMILTON vv. FRASER ee 
(1886), 5 N. ZL. R. 1 (8. C.).—N.Z,. Sinoe Re 
}—One of the members of | 21 N. Z. L. 


38. Se O 
the committee held debentures of the 
borough of W., which were charged, 
in case of deficiency, on the borough 
fund, to which all Yicense fees were 
payable :—Held: he had not such a 
uniary interest in the matters 
him for decision as to disqualify 
from WANGANU! 
(21892), 10 
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“Annotations :—N.F. R. v. Sunderland JJ., 


N. 2 L. R. 583.—N.Z. 
O'DRISCOLI.'S 
Ex i FRERTHEY (1902), 
R. 317.— 

6. . }-PENNEY ¢. WaAIRAU 
LICENSING Commitrre (1902), 22 
N. Z. L. R. 602.—N.Z. 


OWNARD DURBAN 
pla ag Boarkp (1904), 26 N. L. BR. 


g. -——.}—- Hay r. DURBAN 
LiIceNnsING Boarp (1912), 33 N. L. R. 


INTOXICATING LIQUORS. 


| transfer, but the offer above stated was with- 


drawn :—Held: there was not any likelihood of 
bias on the part of the three justices who were 
members of the borough council, so as to render 
the orders made invalid; & the orders were not 
invalid by reason of the fact that the fourth 
justice adjudicated, owing to proviso 3 of Licensing 
Act, 1872 (c. 94), 8. 60.—R. v. TEMPEST (1902), 
86 L. T. 585; 66 J. P. 472; 18 T. IT. R. 433; 
sub nom. R. v. TAMWORTH JJ., Ha p. CLARKE, 46 
Sol. Jo. 860, D. C. 

157. Holding municipal office—Where munici- 
pality interested in application.}—An alderman of 
a borough was appointed by the corpn. to be a 
member of a committee to negotiate the disposal 
of certain already licensed premises, the license 
of which subsequently became merged in that of 
other licensed premises, the alderman in question 
ultimately taking a part in deciding upon the 
granting of such license. Other objections were 
taken :—Held: the rule obtained to quash the 
order of the justices on the ground of interest or 
bias, must be dismissed.—R. v. SrockporT JJ. 


(1896), 60 J. P. 552, D.C. 
901) 2 


1 kK. Bb. 
(1902), 86 L. T. 585; R. v. 
B. 585. 


457. Refd. R. ». Tempest 

Johnson (1905), 74 L. J. K. 

158. .|—A municipal corpn. having, 
for the purposes of a street improvement, pur- 
chased certain premises licensed for the sale of 
intoxicating liquors, an agreement was entered 
into between the corpn. & a brewery co., by 
which the co. agreed to pay to the corpn. a sum 
of money, in the event of a license being granted 
to the co. for the sale of intoxicating liquors on 
certain premises belonging to them, & the corpn. 
agreed to close the before-mentioned licensed 
premises, & not to make, or allow to be made, 
any application for a renewal of the license in 
respect of them. Certain justices for the borough, 
who were also members of the borough council, 
had taken an active part in the council in support 
of the proposal that the above-mentioned agree- 
ment should be entered into by the corpn. These 
justices subsequently sat on the hearing of an 
ye eek to the licensing committee on behalf 
of the brewery co. for a license in respect of their 
before-mentioned premises, which was granted. 
On the application to the confirming authority 
under Licensing Act, 1872 (c. 94), for confirmation 
of the grant of the license to the co., the same 
justices again sat to hear the application, which 
was granted. On an application for a certiorart 
to bring up & quash the order confirming the 
grant of the license :—Held: there being a real 
likelihood of bias on the part of the before- 
mentioned justices with regard to the subject- 
matter of the application to the confirming 
authority, the writ of certiorari must be issued.— 
R. v. SUNDERLAND JJ., [1901] 2 K. B. 357; 70 
L. J. K. B. 946; 85 L. T. 183; 65 J. P. 598; 
17 T. L. R. 551; 45 Sol. Jo. 575, C. A. 


Annotations Apia. R. v. Tompert ey 86 L. T. 585. 
Consd. R. v. Woodhouse, [1906] 2 K. B. 501; R. vv. Bath 
Compensation Authority, [1925] 1 K. B. 685. Mentd. 
R. vr, Johnson, {1905} 2 K. B. 59. 


152.—S. AF. 
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LICFNSING BOARD (1912), 33 N. L. R. 
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Part IV.—Grant or LicEenssEs. 


159. ee ——.]—R. v. TEMPEST, No. 156, 


ante. 


Sus-secr. 4.—To WHoM GRANTED. 

See Sale of Beer Act, 1795 (c. 113), 8.13; 33 & 34 
Vict. c. 29, s. 143; Prevention of Crime Act, 
1871 (c. 112), 8. 193; Licensing (Consolidation) 
Act, 1910 (c. 24), as. 34, 35, 65. 

160. Burgess—— Custom of borough.] —Beer- 
house Act, 1830 (c. 64), for permitting the general 
sale of beer by retail in England, does not super- 
sede the custom of a borough, that no person shall 
carry on the trade of an alehouse-keeper therein 
who is not a burgess.—LEICESTER CORPN. uv. 
Burcess (1833), 5 B. & Ad. 246; 2 Nev. & M. 
K. B. 131; 1 Nev. & M. M. C. 202; 2L. J. K. B. 
187; 110 FE. R. 783. 

Annotation :—Refd. R. v. Green (1874), 30 L. T. 255. 

161. Executor—Renewal in name of deceased 
owner.!—The exors. of the late owner of a public- 
house renewed the license in the namo of the 
deceased owner :—Held: the license was abso- 
lutely void, & the exors. could not make a good 
title to the public-house.—CowLs&s v. GALE (1871), 
7 Ch. App. 12; 41 L. J. Ch. 14; 25 L. T. 524; 
7 WE: Cee J. 

ARM wong *-—— be 
66. Mentd. itr oo paneer MT Be2) sO i Mor: 
Farnham Hrewery Co. «. Hunt (1893), 68 . T. 440; 


Tadcaster Tower Brewery Cu. v. Wilson, [1897] 1 Ch. 
705; Warren v. Moore (1397), 14 T. L. R. 138. 
34 


162. Felon—Date of conviction.)—33 & 
Vict. c. 29, s. 14, applies to a person convicted of 
felony either before or after the Act passed; & 
licenses held by a person convicted before the 
Act hecome void on the passing of the Act.—R. v. 
VINE (1875), L. R. 10 Q. B. 195; 44 L. J. M,C. 
31 1. T. 842; 23 W. R. 649; 13 Cox, C. C. 


-{nnotations :-—Consd. Hay v. Tower Division of London JJ. 
(1890), 24 Q. B. D. 561; Re Pulborough Parish School 
Board Election, Bourke v. Nutt, [1894] 1 Q. B. 725; Re 
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Chaffers, Ez e A.-G. (1897), 76 L. Ty 3 ° @ T 4 
JJ. v. Chambers, 908) 2K. B. 903; KR. ve. Rustin: 
eg ig ie a 551. entd. R. v. Griffiths (1891), 60 





163. ——— Effect of subsequent pardon.|—Upon 
an application for a license to sell spirits by retail, 
it appeared that the appct. had been convicted 
of felony but had received a free pardon under 
the Royal Sign-manual :—Held : the disqualifica- 
tion imposed on him by 33 & 34 Vict. c. 29, 5. 14, 
was removed by the pardon, & that the license 
might be granted to him.—Hay v. Tower DIvr- 
SION OF LONDON JJ. (1890), 24 Q. B. D. 561 : 
59 L. J. M. C. 79: 62 L. T. 290; 54 J. P. 500 ; 
38 W. R. 414; 6T. L. R. 169, D. C. 

164. Person convicted of Senge ome omen , 

+t. for a full publican’s license under Licensin 


—— woe ww 


v. PRETORIA LIqvor LICENSING COURT Aushband.}—The holdi 
N8I? : 0 ng of a license by 
(1915), T. P. b. 291.—g, AF. a eb tag? her oan nee & for hised owe 
ene oes not confer upon her hus- 
PART IV. SECT. 2, SUB-SECT. 4. hand a beneficial interest.— Re MARTIN 


n. Afarried married 


A 
husband, 


woman living with her t. Agent o 
whether she have the property to her ¥ 

te use or not is prohibited from have sa 

polding a license.—R. v9. NICOLSON, 

es p. Mivoaux (1884), 10 V. L. R. standing, it can be 


0. ——.}-Ex op. Day (1894) 
15 N.S 1 ; . » —HUFFMAN 
Wo 30.” atin R. 420; 11 N.3.W. 190. R. 186.—CAN 


a. Nationality 


P. ——. k—-R, v. Iprwicu ; i 
AUS OETY, {3910} 8. R. Eee 


, 4: ——.}—Re Rocng 
N. Z. L. R. 206.—N.Z, ona 4 
z. No interest conferred on 





owner.}— The person 
recely a tavern license is assumed to 
fied the Hicense comra, that 
he igs the true owner, but, notwith- 


licensee was merely the agent of another 
who was the real owner of the business. 
. vo. WALTERHOUBE (1889), 


Kanamuna (1904), 10 B.C. R. 354.— 
CAN. 


b. Companiea.}—An hotel or re- 
tall liqnor Hcense cannot validly be 
to aco Such 
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Act, 1872 (c. 94), had formerly been convicted of 
selling spirits without a license. The licensing 
justices, notwithstanding this admitted fact, 
granted him an authority ‘ to ey ly for & hold 
any excise licenses that may be hel a publican.” 
= Peck took out an excise spirit license, under 
which he might also sell beer or wine by retail. 
Applt., the objector, applied for a writ of certiorari 
to quash the order of the justices, on the ground 
that appct. was disqualified from ever selling beor 
or wine by retail under Beerhouse Act, 1840 
(c. 61), s. 7, & Refreshment Houses Act, 1860 
(c. 27), s. 22:—Held: the justices had not 
exceeded their discretionary jurisdiction, inas- 
much as there was nothing in the earlier Acts to 
disqualify appct. from holding a spirit license, & 
the order of the justices merely authorised appct. 
to obtain any license which as a publican he was 
entitled to hold; but the ct. expressed no opinion 
as to whether or not the licensee would subject 
himself to the penalties of the earlier Acts in 
selling wine or beer, notwithstanding that Inland 
Revenue Act, 1880 (c. 20), s. 43 (2), enabled him 
to sell beer or wine without taking out any other 
license than the spirit license.-—h. v. ROPER, ETC., 
JJ., Exe p. Price (1894), 63 L. J. M. C. 68; 70 
L. T. 409; 58 J. P. 5612; 10 T. L. R. 182; 10 
IR. 598, D. ¢. 


Susp-sect. 6.—IN RESPECT OF WHAT PREMISES 
GRANTED. 

See Licensing (Consolidation) Act, 1910 (c. 24)» 
ss. 31, 836-39, 86 (2), 109, sched. V., Part I. 

165. Valuation qualification — Unnecessary if 
premises licensed before Aug. 10, 1872.]—Liconsing 
Act, 1872 (c. 04), s. 45, enacts that premises not 
licensed at the time of the passing of the Act 
under the Acts recited in 32 & 83 Vict. c. 27, shall 
not be subject to any provision now in force 

rescribing a certain value as a qualification. 
acensing Act, 1872 (c. 04), s. 46, enacts that if 
any premises licensed for the sale of intoxicating 
liquors at the passing of the Act are not of such 
annual value as authorises the grant of a license, 
the license may be renewed upon the condition 
that the owner improve the premises #0 as 
make them of sufficient annual value :—Held: 
sect. 46 docs not apply to alehouses already 
licensed under 9 Geo. 4, c. 61, as they must be 
taken to have bcen exempted by sect. 45 from the 
provisions in force as to value.~—R. v. MANN 
(1873), L. R. 8 Q. B. 235; 21 W. RR. 329; sub 
nom, RK. vu. Exeter JJ., 42 L. J. M. ©. 35; 37 
J. P. 2123; eub nom. RR. v. EXETER JJ., Ba p. 
MANN, 27 L. 'T. 847. 


annotations :— Consd Igoe vr. Shann i008 2K. B. 467. 
Refd. R. v. Woodhouse, [1906] 2 K. B. 501. 


company are {ssued to such Poon as 
the holder. simon ew. It. (1908), T 8. 
Hees . ry 


0. ——.}—BRITTEN v. Pork (1016), 
App. D. 150.—8. AF. 


d. Insolvent.}—When an insolvent 
obtains the renewal of a Hquor Heense 
in his own name he acq it for the 
use of his trustee.—FicK v,. WooLcoTT 
& OULASON’s CAPE BREWERIES, LTD., 
{1910) T. P. D. 1225.—8. AF. 


PART IV. SECT. 2, SUB-SECT. 5. 


eo. Inne d: houses of public enter- 
fainment.J— Held: municipal corpns. 
could not prohibit altogether the 
Paitin 2 of inns for the sale of wines, 
or spirituous liquors by retail, or to be 
drunk therein, but they could give 
authority either to prohibit the 


shown that the 
immaterial. |}— Re 


licenses fasned 
director of a 
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Sect. 2.—Justices’ licenses: Sub-sects. 5 & 6, A. (a) 
& (b) i. & ti.) 

166. —— Effect of tempor break in 
continuity of license.]—To justify an objection to 
the renewal of a beerhouse license on the ground 
that the premises are not of the annual value 
required by Licensing Act, 1872 (c. 94), 8. 45, it 
must be shown that the premises were not at the 
date of the passing of that Act licensed for the 
sale of intoxicating liquors for consumption 
thereon. ‘The fact that there was a break in the 
continuity of the license between that date & the 
application for the renewal is immaterial. 

f it was necessary to have a continuity of the 
license there was no such continuity ; it cannot 
be denied that there was a complete break. But 
the view which I entertain of this case is that 
notwithstanding the complete break, the language 
of sect. 45 of the Act of 1872 is too clear to admit 
of doubt that this house was qualified within the 
meaning of that sect. (LorD ILALSBURY, C.).— 
Iaor v. SHANN, [1903] A. OC. 320; 72 Iu. J. K. B. 
698; 89 L. T. 105; 67 J. P. 333; 52 W.R. 111; 
19 T. L. R. 698; 47 Sol. Jo. 652, T. L. 


Annotation :—~—Mentd. It. v. Walsall Coinpensation Authority, 
R. vw. Walsall Licensing JJ. (1910), 102 L. T. 737. 


167. Application for off license.|—When 
an dae is made to licensing justices under 
82 38 Vict. c. 27, 8. 8, for a certificate for 
license to sell beer, cider, or wine not to be con- 
sumed on the premises, it is not competent to 
such licensing justices to refuse, except upon one 
of the four grounds mentioned in such sect. 
Where, therefore, upon such an application one 
of the two justices refused the license upon general 
ede ae & that the prevalence of drunkenness & 

he large number of licensed houses was, in his 
opinion, an evil to be curtailed, & the license was 
refused :—Held: (1) the licensing justices had 
not exercised such a judicial discretion as the 
Act contemplated, & a rule for a mandamus to 
the justices to hold an adjourned licensing meeting 
& hear the application was made absolute; 
(2) where the application is made by a shopkeeper 
under Refreshment Llouses Act, 1860 (c. 27), 8. 8, 
it is immaterial what is the ratable value of the 
ate EN v. BEDWELLTY, MONMOUTHSHIRE 

ICENBING JJ. (1874), 38 J. P. 807. 

168, ——— .|--M., a grocer & baker, applied 
for an off wine & off spirit license, under Refresh- 
ment Houses Act, 1860 (c. 27), 8s. 33; Revenue 
(No. 1) Act, 1861 (c. 21), 8.2; & Licensing Act, 
1872 (c. 94), s. 69. The justices refused the 
licenses because the house had not a valuation 
of £30, & had an internal communication with a 
bakehouse where a large trade was carried on on 
Pomgiait :—Held : these were not sufficient grounds 
for refusing tho licenses, & rule for mandamus 
made absolute accordingly.—R. v. MORISON, ETC., 
PEMBROKE JJ. (1891), 65 J. P. 87, D. O. 











Inroxicatine Liquors. 


169. —_— ——— By holder of dealer’s license.|— 
R. v. Bury JJ. (1879), 438 J. P. Jo. 236. 

170. By holder of license under Beer- 
house Act, 1840 (c. 61).|—An application for a 
license to sell beer by retail not to be consumed 
on the premises was refused by justices, on the 

ound that the house was not duly qualified by 
aw, not being of sufficient value under sect. 1 of 
above Act. Wine & Beerhouse Act, 1869 (c. 27); 
s. 8, requires the justices, where such an applica- 
tion is refused on the ground that the house 18 
not duly qualified as by law required, to specify 
in writing to appct. the grounds of their decision. 
A minute of the decision with the grounds of it 
was made & read out by the chairman in ct. 
the presence of the appct., but no copy Wwas 
delivered to him. On a rule for a mandamus to 
the justices to hear & determine the application :— 
Held: (1) the provisions as to rating qualification 
for houses for the sale of beer & cider for con- 
sumption off the premises under Beerhouse Act, 
1840 (c. 61), 5s. 1, had not been atfected by 
Licensing Act, 1872 (c. 94), 8. 45, which must be 
construed as applying only to premises licensed 
before the Act, or to be licensed under it, for the 
sale of intoxicating liquor thereupon; (2) in the 
absence of any request by appct. for a writing 
showing the reasons for the decision of the justices, 
the notice was sufficient.—R. v. CUMBERLAND JJ., 
Ex p. WAITING (1881), 8 Q. B. D. 369; 51 L. J. 
Q. B. 142; 463. P.7; 80 W. R. 178, D. C. 

171. ——— Premises licensed after Aug. 10, 
1872—-Premises less than requisite value— 
Licensing (Consolidation) Act, 1910 (c. af) ss. 84, 
87..—Upon an application at the gencral annual 
licensing meeting for the renewal of an old on 
licence in respect of a fully licensed house which 
was first licensed since Aug. 10, 1872, it was 
Reha that the annual value of the premises was 
ess than that required by sect. 37 (1) (0), & 
sched. V., Part I., of above Act. The licensing 
justices refused the renewal upon the ground that 
as the premises were not of the required annual 
value, the license would be void :—Held: as the 
premises by reason of their deficiency in value 
were not qualified to receive the license, they were 
‘* disqualified premises ’’ within sect. 34 of above 
Act, & therefore the license, if renewed, would 
have been void; & the licensing justices had 
jurisdiction under sect. 18 & sched. II., Part II. 
(B) (3), to refuse the renewal upon that ground, 
& were not bound to refer the question of renewal 
to the compensation authority under sect. 19.— 
R. v. KINGSTON-UPON-HULL LICENSING JJ., [1913] 
2K. B. 425; sub nom. R. v. Hutt Licensina JJ., 
Ez p. GLtossop & Buiay, Lrp., 82 L. J. K. B. 
946; 109 L. T. 184; 77 J. P. 3038; 29 T. L. R. 
500, D. C. 

172. Annual value—At what date ascertained— 
At time of hearing application.|—-Where an indoor 


ee 








licensing of houses of public onter- 
tainment, only, as distinct from inns, 
the one having &® public bar-room & 
the other not, or to prevent any ono 
or more particular fine from be 

licensed 


w—~He BARCLAY & DARLINGTON 
MUNICIPAL COUNCIL (1854), 11 U. GC. R. 
470.—CAN. 


time Bo lo 
d bevond U 


an 
® 
Re MIL 


in a locality largely resorted to in 
summer by visitors, may be made at 
s the license does not 
he prescribed period.— 
HOMaS’B LICENSE 


a 
TON A. 


is held are situated within five miles, 
by a public road, of other premises for 
which a license has been granted does 
not make the renewal of such license 

.—BIRLEY v. MCDONALD (1886), 
4 ° Z. L. R. 427 (8. C.).—N.Z. 


aon ee on comrs. jae: ‘i a At ises not yet  buili.J—A 
er oer conditions, gran ° ce committee has n wer 
f. ics haar ea PR rrp da corpns. | mission to a club to keep liquor cathe grant a license in respect - a Eotce 
have FA abies to discriminate betwoen | club premises for the use ofits members, {| not yet built.—R. v. NEWMARKET 
the erent kinds of public-houses, | on payment of the prescribed fee. | LICRNSING COMMITTEE (1887), 5 N. Z. 
& to oh differently for a saloon & | The exercise of this wer by the | L. R. 421 (8. C.).—N.Z. 
a tavern Hoense, & uire different | license comrs. is discretionary, not m. Requirements as to accommoda- 
accommodations, -— Granpd & | obligatory.—Re CLuB LavuRER (1913), | tion. It is not necessary that the 
46,.—CAN. 10 D. L. R. 823.—CAN. tion should be complied with at the 
g. Additional tavern license tn k. House near other licensed : e of giving notice of intention to 
summer resort. emble: an applich- | métses.}—The fact that the premises epply for a license. It is sufficient if 
tion for an additional tavern license for which an acoommodation license ey are complied with at the time of 


Part IV.—Grant or LIcensEs. 


Beet moetee, which Dad eS eee a ee 


was to be renewed by licensing 
justices, on the ground that tho the house 
was of sufficient annual value when the application 


was heard at the adjourned annual meeting, yet 
it had not been so on Aug. 25, the date of the 
original general annual meeting, the value having 
been increased during the interval :—Held: the 
justices had exceeded their jurisdiction, & a rule 
for mandamus was made absolute.—R. v. MONTAGU 
(1884), 49 J. P. 55, D. C. 


SuUB-sECT. §.—DISCRETION TO GRANT OR 
REFUSE. 
A. Absolute Discretion. 
(a) In General. 

178. General rule.|] —-An information against 
justices of the peace for refusing to grant licenses. 

The power of licensing public-houses is so 
absolutely in the discretion of the justices, that 
this ct. will never award a mandamus for the 
licensing of a public-house. But it is equally 
truc that the abuse of a discretionary power ought 
to be more severely punished than the abuse of 
& power which is not discretionary. In the 
present case it appears manifestly that the power 
of licensing public-houses was very grossly 
abused, for it 1s not probable that the occupiers 
of twenty public-houses should all have so mis- 
behaved themselves at the same time as to make 
it improper to grant them licenses (RYDER, C.J.). 
—It. v. NoTTINGHAM Town JJ. (1755), Say. 216 ; 
96 KE. R. 858. 

nat ~Expld. R. v. Young & Pitts (1758), 1 Burr. 


174. --—.] -— Information for refusing an ale 
license refused. 

This ct. has no power or claim to review the 
reasons of the justices upon which they form their 
judgments In granting licenses, by way of appeal 
from their judgments or overruling the discretion 
entrusted to them. But if it clearly appears that 
the justices have been partially, maliciously, or 
corruptly influenced in the exercise of this discre- 
tion & _have consequently abused the _ trust 
reposed in them, they are liable to prosecution by 
indictment or information; or even possibly by 
action, if the malice be very gross or injurious 
(LoxD MANsFIELD, C.J .).—R. v. YouNG & PirTs 
(1758), 1 Burr. 556; 97 E. R. 447. 





«Annotations :~-Consd. Sharpe v. Wakefleld (1888), 21 
QB. D. 66. Refd. KR. v. Peters, Cavil ». Burnaford 
ener Pu: 568. Mflentd. Kounedy v. Hilliard (1859), 
175. -| — Information against justices of 


the peace for acting from motives of resentment 
lin refusing to grant a license to sell ale}. 

The ct. should never interpose against magis- 
trates unless they have acted from bad motives 
or mala ; especially in such a case as this, 
Where they are entrusted with an absolute 





the granting of the license.—Re 





O’DRISCOLL’S APPLICATION icense 
GAURRODG (1901), 20 Ne a E: the 1 comrs. in cancellin 
660.—N.Z. no ap 

a. Premises muat t any decision of theirs.— R. v. CROTHERS 
public thoroughfare.}—Luwia rs Son (1897), 11 Man. L. 
Lice & SUTHERLAND LIQUOR 173 iif. 
§35.—g, AF. U RT ( 14), T. P. D. 


te sta 
PART Iv. mera 2, SUB-SECT. 6.— | Wuson, (19 


- (a), 
173 i. General rule.}~—Re Bricat & 


bac 
TORONTO CiTY (1862), 12 ©. P. 433.— 


178 il. ——.}—Held: the action of 


R. 667.—CAN. 
.j}~—Held : the discretion 
of the Hoensing erie ae was absolute 


when 
i tuto authority.—BoyvLz v. 
07) A. C. 45.--BCOT. Un 


PART IV. SECT. 2, SUB-SECT. 6.— orig 
A. (b) 1. 
o. For eale of beer.}—-HEz p. Mc- 
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discretion (LORD MANSFIELD, C.J.).—R. v. HANN 
& Prick (17665), 8 Burr. 1716; 97 EB. R. 1062. 
Annotation -— R. v. Davie (1781), 2 Doug. EK. B. 588. 


178. ——-.]—Boop.e v. BrmaincHam JJ., No. 


177, ——.]—Suanp v. WAKEFIELD, No. 49, ante. 

178. Discretion to retuse-—— Opposing evidence 
not oe (aban Bev a licensed victualler, applied 
to the lic justices for a renewal of his license. 
A written notice of opposition on the ground of a 
previous conviction of an offence was given, but 
no one supported it. No other opposition was 
offered, & the superintendent of palics said there 
was no complaint since the previous conviction. 
The justices having refused the renewal :—Held : 
a mandamus to the justices to hear the application 
would not be granted, as they had a discretion, 
& had already exercised it by refusing the renewal. 
—Kz p. BENDALL (1877), 42 J. P. 88. 

178. Discretion to grant— Opposing evidence 
rejected.|—R. v. WvuLi Licknsine JJ. (1883), 47 
J.P. Jo. 820, D. C. 

180. Non-appearance of opponent.| — At 
the general annual mecting the hearing of an 
application for renewal was appointed for 10 a.m, 

otice of opposition had been duly served, but, 
on the case being called, neither opponent nor 
his solr. was present. Justices, after sending for 
both, & they not attending, waited five minutes, 
& then decided by a majority of five to four to 
renew the license. The opponent & his solr. then 
arrived & asked to be heard, but the justices re- 
fused to reopen the matter. On an order nist 
for a mandamus :—IHeld: (1) it was entirely a 
matter of discretion for the justices to treat the 
case as determined, or to reopen it: (2) as no 
motion for a mandamus was made for three months, 
the ct. discharged the order nisi with costs.—R. 
v. RoBson, ETc., HuLn JJ. (1893), 657 J. P. 133 ; 
9T. L. R. 163, D. C. 


(6) To What Licenses Applicable. 
i. In General. 
181. Off license—-For sale of beer.| —lt. v. Kay, 





No. 189, post. 
182. ——— For sale of wine & spirits.|-— Rt. v. 
Don LICENSING JJ. (1883), 47 J. PP. Ju. 820, 


ii. New Lncenses. 

188. Old Mcense forfeited—-Application by new 
tenant —- Beerhouse license.] —- HARGREAVES v. 
Dawson, No. 246, post. 

as J—ht. v. WesT Ripina JJ., 
Be Pra post, 


: Refusal at special sessions.|— 
G., the occupier of a house, licensed under 9 Geo. 4, 
c. 61, having been fined for an offence against the 
tenor of his license, was ejected by his landlord 
on May 17. In June LI. was let into possession, 
& on June 5 the petty sessions refused to indorse 
G.'s licence to H., uader Licensing Act, 1842 (c. 44). 








FARLANE a 45 N. B. R. 318; 39 
alicense DU. L. BR. 187. AN. 


could not be reviewed by the ct. as 
peel was provided for against 


PART IV. SECT. 2, SUB-SECT. 6.— 
A. (b) il. 


p. Old license cancelled-— Recom- 
mendation for new license. 
was cancelled by the ct. he licensee 
then appealed to the Supreme Ct. 
ting the appeal. the Hcensee 


license was stayed & that beiug an 
he was entitled to a 
new license without recommendation : 
—Held: he waa not, & now Hoense 


the limits of 
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Sect, 2.—Justices’ licenses: Sub-sect. 6, A. (b) it, 
Wi. & iv., & (0) 4., 4. & iit.) 


H. then gave up possession, & at the general 
licens meeting on Sept. 4 the house was un- 
occupied, & no application was made for a license. 
Applt. afterwa became tenant, & applied at 
the special sessions on Nov. 20 for a new license 
under 9 Geo, 4, c. 61, 8. 143 but after hearing the 
case on the merits the justices refused to grant 
a new license. On appeal the quarter sessions, 
finding appit. to be a proper person, dismissed 
the appeal on the ground that the granting or 
refusing of such new license was within the dis- 
cretion of the justices at special sessions :—Held : 
the justices had a discretion to grant or refuse 
the license. Qu.: whether under the circum- 
stances the special sessions had any jurisdiction. 
R. v Rowewyt (1872), L. R. 7 6. B. 490; 41 
L. J. M. ©. 175; 26 LL. T. 732; sub nom. ROWELL 
v. NORFOLK JJ., 37 J. P. 108. 
Annotations :—Folld. 1. v. Hortfordshire JJ., Re Wroughton 
(asl), 60 L. J. M. ©. 121. Apld. Ix By Minnett (1884), 


4,84. Refd. Sharpe v. Wakefiold (1888), 21 Q. B.D. 
08; Traynor v. Jonos, (1804) 1 Q. B. 83. 


lii. Transfer. 

186. House required for public purposes.| -— 
BooD.e v. BiRMINGHAM JJ., No. 251, post. 

187. Application after expiration of former 
license.]—C. having a Icase of a licensed house at 
M. till July, 1870, began in 1876 to build a new 
house of his own at 1., for which he got a pro- 
visional license, & then a confirmation of that 
license 1n 1877, & then dropped the license at M. 
A new tenant entered M. in 1879, & duly applied 
for a new license in 1879, & in each year till 1883, 
& was always refused. After the decision of R. 
v. Liverpool JJ., No. 319, post, the same new tenant 
applied for a transfer of the license at M., which 
had expired in 1877 :—Held: the justicey had a 
discretion to refuse the transfer, & could not be 
compelled by mandamus to hear the application. 
—Ee p. MINNETT (1884), 61 J. P. 84, D.C, 


iv. Renewal. 


188. Use of premises as inn discontinued.]—A 
man who had had a public-house license granted 
him by the magistrates for many years previous 
to 1869, & continuously down to 1877, was refused 
the renewal of it at the general annual licensing 
meeting in the last-mentioned year, on the ground 
that the neighbourhood was sufficiently supplied 
by other existing public-houses, he not having 
for cight years taken out an excise license or used 


he ha he Helly pet ne cancelled,— 
LIKU HOTKL LICENSE (1909), 
12 eae lt. 72. — CAN. IR 
q. Grant subject to surrender of an 
exiating licenac. fF cuninanonre Xas- 


actually 
TATE ». HAMILTON (19323), .L. R. 


PART Iv. SEOT. 2, SUB-SECT., 6.— 
A. (b) iv. 


r. Not bound by local option poll. 
The open by the eloctors Spon z 
local option poll that the number 
of Hoenses be not increased or reduced, 
does not preclude the licensing ot. 
from 6 sing the absolute discretion 
given to the Hoensing authority to 
refuse to renew a Jicense.—WHiITR ¢. 
pee aing Count, {1919} A. ©. 927.— 


t. Householders’ certificale not es- 


certificate for the renewal of a liconse.— 
R. v, ANTRIM JJ., (1917} 2 1. BR. 347.— 


a. Iesue previousl 

tesued.J— KLEIN v, THERON 
& OALEDON LICENSING CouRT, [1918] 
C. P. D. 254.—8, AF 


PART IV. SECT. 2 
A. (0) {. 
1901. Must be reasonable.}—On an 
application for a retail Hoense, the 
bhal climmimatanione thet weke caatmt 
18 Gircumstances that make 
aS well as in favour of granting it, & is final, & cannot be reviewed if arrived 
are justified in refusing it 
reasons, they ore satisfied that it ought 
not to be By eters Ciosz & BERRY 
(1892), 2 B. O. R. 181.—-CAN, 
190 ii. ———-.}—Thoe board of license 
comrs. have a discretionary power 


INTOXICATING LIQUORS. 


his house as an inn :—Held: the eppueeon re- 
fused was for a renewal license, not a new 
license; & the justices had a general discretion as 
to granting or refusing the application under 9 
Geo. 4, c. 61, s. 1, & were not fettered by the 
limitations in 32 & 33 Vict. c. 27, ss. 8 & 19, 
which are confined to applications for licenses for 
the sale of beer, cider & wine.—R. v. SMITH (1878), 
48 L. J. M. C. 38; 42 J. P. 295; sub nom. SMITH 


vy. HEREKFoRD JJ., 39 L. T. 604, D.C. 
Annotation :-—Refd. Sharpe v. Wakefiold (1888), 22 Q. B. D. 
239. 


189. Off license—For sale of beer.]—- The un- 
qualified discretion which the licensing justices 
have under 45 & 46 Vict. c. 34, 8. 1, to refuse a 
certificate for any license for sale of beer by retail 
to be consumed off the premises may be exercised, 
not only on an application for such certificate in 
respect of premises not theretofore similarly 
licensed, but also on an application for such certi- 
ficate by way of renewal.—H. v. Kay (1882), 10 
Q. B.D. 213; 52L.3.M.C. 90; sub nom. Kay v. 
OvER DaRwWEN JJ., 47 L. T. 411; 47 J. P. 388 ; 
31 W. R. 278, D.C. 


Annotations :-—Retd. R. ». Schneider (1883), 11 Q. B.D. 
66; Sharpe v. Wakefield (1888), 21 Q. B. D. 66. 


(c) Exercise of Discretion. 
i. In General. 


190. Must be reasonable.) — Although, under 
9 Geo. 4, c. 61, justices have a discretion as to 
whether they will grant licenses to persons keeping 
or about to keep inns, alehouses & victualling 
houses, to sell excisable liquors, that discretion 
must be exercised in a reasonable manner ; 
therefore justices cannot by a general resolution 
determine not to renew the licenses of all such 
persons who shall not consent to take out an 
excise license for the sale of spirits in addition to 
the license for the sale of beer. 

They [the justices] have not exercised their 
discretion & ... have acted in an unreasonable 
manner. They came to the meeting with a general 
resolution already prepared (WIGHTMAN, J.).— 
R. v. SYLVESTER (1862), 2 B. & S. 322; 311. J. 
M.C.93; 5L. T. 794; 26 J. P.151; 8 Jur. N.S. 
484; 121 EB. R. 1093. 

Annotations :—Consd. Sharpe v. Wakoeficld oe) 21 
. B.D. 66. Refd. Sharp v. Wakefield, [1891] A. C. 
173; KR. v. Sheerness U. D. C. (1898), 62 J. P. 563; KR. 

v. London City Council, Br p. Corrie, [1918] 1 K. B. 68; 


R. v. Port of London Authority, ke p. Kynoch, (1919) 
1 K. 3B. 176. 


191. Must be 
WAKEFIELD, No. 


according to law.]— SuHarpe t. 
49, ante. 


8 W.W.R. 1072; 32 W. L. BR. 360; 1 
D. LL. R. 721; 18 B. On R. 648.—CAN. 
1911. Must be according to law. 

The license comrs. have, in the exerc 

of their functions, a wide retion ; 
but it must be exercised judicially, & 
° the ot. has power to compel them to 
s0 exercise it.—HASLEM v. ARR 
(1898), 30 O. R. 89.—CAN. 


authorised—Not 


SUB-SECT. 6.— 


191 i. ——-.]—Re QUINN (1900), 32 
N.S. R. 542.—CAN. 
191 iti. .}-The decision of the 





licensing bench on the question whether 
a licensed house is necessary or not 


at in a legal manner.—HaMILTON v. 
LN aes (1886),5 N.Z. L. R.1 (8. C.).-—— 


b. May exercise discretion without 
hearing evidence.)— Ex p. SPANGEN- 
BERG (1882), 8 V. L. R. 123.—AUS. 


if, for good 


sential.}—-The certificate from house- with reapeot to nses ©. ——-.] —— Re LiceNstnc Court, 
holders as to the character & conduct which must be aaeumed soni to Ex_p. Loaan & BRITTEN (1900), 26 
of af deed ahaa ert) : not an the rules of reason & justice & not V. L. R. 584.—AU8, 

essen relimin urisdiction oe tivate opinion.—R. v. d. Condition precedent -— I 8 
exercised by the justioos in granting a Point Grey Licenagz Comns. (1915), report.}—Re Vicrorta Country Licgnss 


Part IV.—Grant or LIcEnsEs. 


192. ———.} —-Jonges v. GoopMaN (1889), 
Times, Jan. 26, D. C. 
193. Right of applicant to be heard.}] —R. v. 


WALSALL JJ., No. 384, post. 


ii. What Justices may Consider. 


194. Character & wants of n bourhood.) — 
On an application under 32 & 33 Vict. c. 27, for 
a certificate for a license to sell beer to be con- 
sumed on the premises, in respect of a house not 
previously licensed, the justices have the same 
discretion as to granting or refusing the certificate 
as they have in granting or refusing a license 
under ¥ Geo. 4, c. 61; & they may & ought to take 
into consideration the number of houses in the 
neighbourhood already licensed, & refuse the cer- 
tificate if they think an additional beerhouse un- 
necessary or undesirable in the interest of the 
public.—R. v. LANCASHIRE JJ., Re Tyson’s 
APPEAL (1870), L. R. 6 Q. B. 97; 40 L. J. M. C. 
17; 23 L. T. 461; 35 J. P. 170; 19 W. R. 204. 


Annotations :—Apld. Boodle v. Birmingham JJ. (1881) 
J. P. 635. Consd. R. v. Moore (1881), 7 Q. B. D 
Apprvd. Sharpe v. Wakefield (1891), 64 L. T. 180. 
KR. ov. Smith (1873), L. R. 8 Q. B. 146. 


» 45 
. $42. 
Refd. 











195. .|—HARGREAVES v. DAWSON, No. 246, 

st. 

196. ———.]-——_R. v. Smitu, No. 188, ante. 

197. .|—BoopDLE v. BIRMINGHAM JJ., No. 
251, post 

198. .|— SHARP v. WAKEFIELD, No. 49, ante. 


199. Applicant’s intention to keep premises 
open.|—G. obtained a transfer of a country pub- 
lican's license in Jan. 1885, but never opened the 
premises owing to a pending negotiation with 
another tenant, which ultimately fell through. 
In 1885 G. obtained a renewal on his promise to 
open the premises, but he never resumed posses- 
sion & re-opened the house till the negotiation 
ended on Aug. 23, 1886. G. had some days pre- 
viously been duly served with notice of opposi- 
tion on the ground of the premises being closed, 
& at the general annual mecting on Aug. 26, 1886, 
the justices refused the renewal on the ground 
that the reopening was not a bond fide intention 
to keep open the premises. On appeal to quarter 
sessions this decision was affirmed :—-Held: 
(1) the objection was relevant, & having been 
competently entertained & decided by the justices, 
the High Ct. would not interfere with the decision ; 
(2) the objection was not a personal one requiring 
the attendance of the holder of the license under 
Licensing Act, 1874 (c. 49), s. 26, taken with 





Comra., hr 


- DEMMINGS (1906), 2 
K. L. R. 208 : in 58 
CAN. 


37 N. 4B, 





majority of the residents near such 
premises, the length of time during 
which such premises have been licensed, 


29 


Licensing Act, 1872 (c. 94), s. 42.—GnrIEFITHS wv, 
LANCASHIRE JJ. (1887), 51 J. P. 453; 35 W. R. 
7382; 3 T. L. R. 672, D.C 

200. Remoteness from police 
SHARP v. WAKEFIELD, No. 49, ante. 

201. Disorderly character of premises.) —S., 
before appl i for renewal of his publican’s 
license, h een duly served with notice of opposi- 
tion on the ground that the house was 0 4 con- 
ducted satisfactorily, it being the habitual resort 
of prostitutes. It was proved that several times 
seventeen prostitutes were seen in the house at one 
time, & known to S., & no evidence was given 
that any refreshments were at aa The quarter 
sessions refused the license :—Held: there being 
evidence admissible as to prostitutes frequenting, 
& the justices having held that they did frequent, 
this ct. could not interfere with their refusal of 
the license.—-SHARP v. HUGHES (1893), 57 J. P. 
104, D. C. 

202. Applicant’s willingness to be bound-—— By 
restrictions imposed by justices.]|—On an applica- 
tion for a new off license justices at a gencral 
annual licensing meeting have no power to grant 
a license subject to conditions; but they may 
ascertain from applt. whether he consents to re- 
strictions, being reasonable & proper restrictions, 
upon the user of the proposed license, & they may 
grant or refuse the license unconditionally accord- 
ing as he consents or refuses to submit to the 
restrictions. — R. v. BEKSLY, Hw Bs Iiopson, 
[1912] 3 K. B. 588; 77 J. P. 19; nom, It. v. 
BIRMINGHAM LICENSING JJ., Ez p. HOpDSsON, 82 
L. J. K. B. 23; 29 T. L. R. 9, D.C. 


Annotation :-—Mentd. Halifax Thoatre do Luxe v, Gledhill 
(1914), 138 L. dG. R. 541. 


supervision. |— 


iii. Improper Exercise. 

208. Grant of license to premises—-On which no 
house exists.|}—R. v. Binaiam (18]3), 1 Burn’s 
Justice of the Peace, 30th ed. p. 120. 

204. Justices acting on previous general reso- 
lution—Not to grant new licenses.|——Justices at 
their licensing meeting, under 9 Geo. 4, c. 61, are 
bound to hear an applt. for a license who has 
given due notice of his application ; & where they 
refused to hear, on the ground that they had come 
to a general resolution not to grant any new 
licenses, this ct. made absolute a rule for a man- 
damus to compel them to hear.—-R. v. WALSALL 
JJ. (1854), 3C. L. R. 100; 24 L. T. O. 8S. 111; 
3 W. R. 69; 18 J. P. Jo. 757. 

Ane :——Consd. Sharpe v. Wakefield (1848), 21 Q. B. D. 


scribed accommodation.}—Upon an ap- 
plication for a renewal of a license, the 
question whether the premises are the 


oo -—.,.J) — Map the general character thereof.— | same as previously licensed, & continue 
LICENSE ComRs., Ez p. Gesceaieoa R. v. YORKE’S PENINSULA LICENSING | to afford the prescribed accommoda- 
(1912), 41 N. B. R. 395; 12 kK. L. R. BENCH, [1906] 8. A. L. HR. 214.—AUB. tion, is one of fact for tho justices to 
395.—CAN, 19411 }—Hewitt v. INVERCAR- Se awe Pe iat te Par p. BLACK 

{. ——— Written recommendation.] | git LICENSING COMMITTEE (1894), 12 (188 )s pone a7 i 
—Re RicHELIEU HOTEL License | N. Z. L. R. 631.—N.Z. 1, Suffictency of ei cunas for 

&. ——_ Application—IWhen made. of the locality in foeming an opinion v0. ye ee 
—E & MIDDLETON (circa 1924), 4 t the number of li houses is m. ecb ge of members 
N. 8. W. W. N. 168,—AU8, excess of the requirements of the | of court.}—A board of license comrs., 

h.—— ——.] — INVERCARGILL | inhabitants.—BOYLE v. WILSON (1906), in t liquor licenses or renewals 


]— Re 

nor Licensina District Cosmarr- 
AMERONS Cas 

LR 607.—N.Z. (1892), 11 N. Z. 





194 iv. 





23 T. L. R. 124.—8COT. or 
~}—PRETORIA LICENSED 
As80c 


ransfers thereof, is acting as a ct. 
& in a judicial capacity; &, while it 
may take judicial notice of notoriously 


VicTu : N. ©. BIA 

Liquor Licensina Court (1909), | ENont, ‘Enowisige ot ite me borne 
PART IV. SECT. 2, SUB-SECT. 6.— | T- 8. 518.—8. AF. ; Re MCKWEN & Hrason (1914), 28 

A. (6) Hi. 194 v. ~--Govera v. Carx | W, L. R. 137; 17D. L. R. 805; 20 
1944. Character wants of A. | LICENSING CourT (1919), Cc. P. D. | B.C. R. 94.—CGAN, 

bourkood.}—The Bench, tn de 304. ° 
which not be renew 201 1. Disorderly character of pre, PART IV. SECT. 3, SUB-SECT, 6,— 
shall the convenience o ae ere o. Fraser (1886), 4 A. (0) iif. 
travellers, the site of the i N. Z L. BR. 324 (8. C.).-—N.Z. 205 1. Justices acti on 


convenience of the 


k. Whether premises afford pre- 


evious 
io renew 


general reaolution — Nut 


30 
Sect. 2.— Justices’ license : Sub-sect, 6, A. (c) dii., 
(d) 4., U. & iii., B. (a) i. & u., (b) '& (c) 4.] 


205. ——— Not to renew licenses.|—R. v. 
SYLVESTER, No. 190, ante. 

206. ——- To refuse licenses except on con- 
ditions.|—It has been laid down that the body 
on whom is conferred the jurisdiction of granting 
licenses [to sell intoxicating liquors] must hear 
each application on its merits & cannot come to 

eneral resolution to refuse a license to every- 
boay who does not conform to some particular 
requirement (DARLING, J.).—R. v. LONDON COUNTY 
CounciL, Ex p. Corriz, [1918] 1 K. B. 68; 87 
L. J. K. B. 803; 118 1. T. 107; 8235. P. 20; 34 
T. L. R. 21; 62 Sol. Jo. 70 ; 16 L. G. R. 889, 
D.C. 
Annotation :-—Mentd. ©. Port of London Authority, 

Kx p. Kynoch, Oo]. 1K. B. 176 

Justices acting corruptly j—See Nos. 209-213, 

ost. 

Conditions 


annexed to grant.) — See Nos. 


(d) Proceedings against Justices. 
i. Action. 
207. For refusal to grant license.}|—-R. v. YOUNG 
& Pirrs, No. 174, ante. 
208. .}—An action does not lie against 
the justices of peace, for refusing to one a license 
to keep an inn or an alehouse.—BASSETTY v. GOD- 


BCHALL (1770), 3 Wils. 121; 95 EH. R. 967. 
Anais - Refd. Everett v. "Griffiths, {1920] 3 K. B. 





ii. Information. 
209. Improper exercise of discretion—Malicious 
or corrupt motives. —HK. v. Temeip (1664), 1 


Keb. 727; 1 Sid. 192; 83 EH. R. 1209. 

210. ——- arson ak v. Youne & Prrts, No. 
174, ante. 

211. -]}—Information will lie against 








justices of the poace, for corrupt & oppressive 
practices. —R. v. Wiuuiams, R. v. Davis (1762), 
83 Burr. 1317; 07 E.R. $51. 

annaalion :~ Qonsd. Sharp v. Wakefield (1888), 


‘212. ee justices act corruptly 
& oppressively an information will not be granted. 
—HKH. v. BAYLIS, ETC., GLOUCESTER (CiTry) JJ. 
(1762), 8 Burr. 1318 ; 97 H.R. 851. 

218. aU Yak +2 v. HANN & Prick, No. 


52 J. P. 














176, ante. 

214. .|}—R. v. Norrinauam Town JJ., 
No. 173, ante. 

215. J—R. v. FILEwoop (1786), 1 Burn’s 





Justice of the Peace, 30th ed. p. 120; subsequent 
proceedings (1787 ) 2 Term Rep. 145. 


Annotations :-—Refd. R. v. Hollan "& Forster 1787), , 
He Rep. 692. Mentd. R. v. Savile (1852), 18 Q. 


216, .|—-An information will be granted 
against a justice of the ce as well for granting 
as for refusing an ale iloense “ee roperly.—R. v. 


HOLLAND & Forster (1787), 1 Term Rep. 692 ; 
09 EB. KR. 1824. 


Annotation -—Mentd. R. v. Gompertz (1845), 9 Jur. 401. 
217. Refusal to grant Moense—-Except on pay- 
ment.}—-An information for extortion granted 
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against borage oF the peace for refusing to grant 
licenses to publicans unless on the payment of 
10s. although this had been — ee irs ractice of the 
borough for twenty-five efore.—R. v. 
Smrymovurn (1740), 7 Mod. ng 882 § 87 E. R. 
1805. 

218. —— ]—R. ». CoRnetrus (1744), 2 
Stra. 1210; cited in 1 Wils. at p. 242; 93 EB. R. 
1183. 

Annotations :——Consd. 


Mentd. Entick v. Gicion (1765), 2 
Shelley (1789), 8 Term Rep. 141. 


See, also, No. 209, ante. 


iii. Indictment. 
219. Improper exercise of discretion—Malicious 
or corrupt motives.|—R. v. Youne & Pirrs, No. 
174, ante. 


B. Inmited Discretion—Renewal or Transfer. 
(a) Off Licenses. 
i. In General. 
Licensing (Consolidation) Act, 1910 
(c. 24), 8. 17, sched. I., Part I. 

220. For sale of wines & spirits.} —32 & 33 
Vict. c. 27, 8. 8, which enacts that certificates for 
off retail licenses under that Act are only to be 
refused upon one of the four grounds therein 
specified, is repealed by 43 Vict. c. 6, s. 1, only 
so far as it relates to beer licenses; & the discre- 
tion of licensing justices as to the granting of 
certificates for off retail wine or spirit licenses is 
atill subject to the limitations imposed by 32 & 
33 Vict. c. 27, 8. 8.—R. v. Scort, Erc., SourH 
SHIELDS LICENSING JJ. (1889), 22 Q. B. D. 481; 
58 L. J. M. C. 78; 60 L. T. 231; 53 J. P. 119; 
37 W. R. 801; 5 T. L. R. 202, D.C. 


ji. Grounds for Exercise of Discretion. 

See, now. Licensing neenanen) Act, 1910 
(c. 24), 8. 17, sched. I, Part I 

221. Failure to produce evidence of good cha- 
racter—No evidence given against od es 
If an appct. for a certificate under 32 & 33 Vict. 
c. 27, for the renewal of a beerhouse license, does 
not produce evidence of od character, the 
justices may refuse the oartific ate on the ground 
that he has “ failed to produce ”’ such evidence, 
under sect. 8, although no evidence has been 
pes against him, & he has not been called upon 

or evidence of good character, & it has been the 
practice of the justices not to require an appct. 
to produce such evidence in cases where a certificate 
for renewal of a license is asked for.— Ea p. MORGAN 
(1870), 28 L. T. 605; 35 J. P. 87. 


An :—Refd. Sharp v. Wakefield (1888), 53 J. P. 


222. -—— Admissibility of evidence of character 
—Fresh evidence—On appeal.|—R. v. PILGRIM, 
No. 485, post. 

223. —— Evidence given on previous 
charge of suffering gaming—Applicant acquitted.]— 
LATIMER v. BIRMINGHAM JJ. (1896), 60 J. P. 
Jo. 660, D. C. 

224. ——— What constitutes ‘‘ failure ’’—Neces- 
sity for written certificate.—R. v. Monmouru- 
SHIRE JJ. (1874), 38 J. P. Jo. 724. 





Purnell (1748), 1 Wm. BI. a 
Wils. 275; R. v 








ticenses.}-—ISiTtT v. eee (1892), 10 

N. Z% L. R. 646.—N.Z 
n. Non-compliance "with unicipal 
act.}---N on-oomplignoe with the muni- 
ser tate act by a board of lioanse comrs., in 
fcense an render thy ooase wal for ® Hquor | only 
ull & void. 


Nore) ie ‘B Bo 
ise, eos Sota $590 { : 


-—Held ? 


of sale of 
“Holaete of full lice 

‘intern for renewal 
he ct. granted th 
Soctitisa tes for The of wine & beer 


pair tore in , ct. were ultra vires & could not stand.— 


BalLLig ee EAON, 1917) 8. 65, 
246. —8CO "= 


PART IV. peur a tt SUB-SECT. 6.— 
2001. Im exercise of discre- 
at joe f 


or corrupt mottves. 
R, wv. Rerroure, Ex Ez 9. BLAINE (1908), 37 
N. 3. R. 218.—o 


Part [V.—Grant or Licenses. 


225. ——— Sufficiency of evidence—Discretion of 
justices.|—-H. applied to the justicea of 
A. for a certificate to hold the excise dealer’s 


additional retail license under Revenue Act, 1863 
(c. 33), 8.1. He produced his beer dealer's license, 
& tendered three certificates of character, but 
called no witnesses nor tendered as witnesses 
those who signed these certificates. The justices, 
without objecting to the want of evidence of 
character, & no opposition being made, refused 
the certificate without stating reasons, but at an 
adjourned meeting, on application, they stated 
the reason to be that the evidence of character 
was insufficient :—Held: a mandamus would not 
be granted to hear & adjudicate, as the justices 
had already done so, & they were entitled to come 
to such a decision if H. chose to rest his applica- 
tion on evidence other than that of witnesses.— 
R. v. HANLEY JJ. (1877), 42 J. P. 102. 

226. Confined to grounds enumerated in Act— 
Licensing (Consolidation) Act, 1910 (c. 24), s. 17, 
sched. I., Part I.j|—-R. v. BEDWELLTY, MONMOUTH- 
SHIRE LICENSING JJ., No. 167, ante. 

227. That house not duly qualified — Ratable 
value.J—R. v. BRADFoRD JJ. (1874), 38 J. P. Jo. 
756. 

228. .j|—R. v. CUMBERLAND JJ., Ex 
p. WaITING, No. 170, ante. 

229. Fitness for license in particular locality.)}— 
R. v. LANCASTER JJ., No. 98, ante. 

230. Structural unsuitability— Alteration in 
licensed premises.|—-MARSHALL v. Spicer, No. 
341, post. 








(6) On Licenses other than Old Beerhouse 
Licenses 


See, now, Licensing (Consolidation) Act, 1910 
(c. 24), ss. 18, 238, sched. II. 

281. Grounds for refusal—-That renewal or 
transfer would be void.'—-Certain licensed premises 
were kept going as licensed premises & small 
sales of liquor were made for the purpose of pre- 
serving the continuity of the business & selling 
such premises with the license, but for no other 
purpose. There was no actual interruption be- 
yond the interruption caused by the falling off 
of trade, & the sale of liquor was continuous. 
The licensing justices refused to renew the license 
on the ground that the renewal thereof under 
the circumstances would be void, & this refusal 
was upheld by quarter sessions :—Held: the 
decision of the justices & quarter sessions was 
wrong, & license must be renewed.—WEBB v. 
LONDON (Crry) Licensine JJ. (1910), 102 L. T. 
70; 74 7. P. 79, D.C. 

282, -——- ———.]—R. v. KINGSTON-UPON-HULL 
LIcensinG JJ., No. 171, ante. 

Premises badly conducted.] — A 
brewery co. were the owners of a public-house, & 
& full license for the public-house was transferred 
to one D., the leasee of the brewery co., in 1908. 
In 1909 the brewery co. came to a fresh arrange- 
ment with D., but the change in the relationship 
between the brewery co. & D. was unknown to 
the justices, who renewed the license in 1910, 
1911, 1912, & 1913. In the last named year the 
arrangement was terminated, D. left the public- 
house, & the brewery co. applied for a transfer 
of the license to H. For many years the justices 
had refused to grant licenses to ns other than 
bond fac tents carrying on business for their 
own fit & peels & had refused to license 
managers, & had made a practice cf inspecting 
& aprons agreements or other assurances under 
which fproposed licensees were to hold licenses. 
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When the brewery co. applied for the transfor of 
the license to H., the justices refused to grant it 
on the ground that under the arrangement made 
between the brewery co. & D., the latter had 
acted as the co.’s agent; that the brewery oo. 
although unlicensed paint had been selling 
their own liquor on the premises, & that conse- 
quently the public-house had been ill-conducted. 
n appeal to quarter sessions, whilst it was ad- 
mitted that the public-house was of good character, 
that H. was a fit & proper person to hold a license, 
& that he was in possession of the public-house, 
the justices found that D. had been merely a 
eras of the brewery co. between the years 
1909 1913, & that, therefore, the public-house 
had been ill-conducted within Licensing (Con- 
solidation) Act, 1910 (c. 24), sched. I]. They dis- 
missed the Brpee! subject to a case stated :— 
Held: although a case stated by quarter sessions 
is not, under Judicature Act, 1804 (c. 16), 8. 2, 
an appeal upon facts as well as upon law, neverthe- 
Iess it is within the powers of the High Ct. to 
determine whether upon the evidence quarter 
sessions were justified in arriving at the con- 
clusion stated in the case, & as there was no evi- 
dence that the brewery co. had been selling their 
own liquor upon the premises, the appeal’ must 
be allowed.—LlUcKTON v. Hopnagson (1013), 110 
L. T. 8380; 78 J.P.93; 80T. L. R. 221, 1. C. 
Bh aa ie la Folld. Mitchell ¢. Croydon JJ. (1474), 11 


234. ——— Verbal agreement that brewer shall 
bear increased duty.]|—The licensing justices can- 
not refuse the transfer of an old on license, i.e, 
an on license which was in force on Aug. 15, 1004, 
on the ground that a verbal agreement made 
between the brewers who own the premises & 
the tenant applying for the transfer, that the 
brewers shall pay the increased license duty im- 

osed by Finance (1909-1910) Act, 1910 (c. 8), 
hae not been inserted in the written tenancy 
agreement, as the incidence of the increased duty 
is regulated by sect. 46 of the Act.-—R. v. UNDER- 
woon, Fx p. Beswick (1912), 76 J. P. 154, D.C 


(c) Old Beerhouse Licenses. 
i. In General. 

285. Limitation of justices’ discretion - Wine & 
Beerhouse Act, 1869 (c. 27), ss. 8, 19.] -35 & 34 
Vict. c. 29, 8. 4 (4), which enacts that it shall be 
in the discretion of the justices to whom an appli- 
cation for a transfer of a license is made either to 
allow or refuse the application, or to adjourn the 
consideration thereof, is intended only to affect 
the procedure as to adjournment at sessions for 
the transfer of licenses. Therefore on an applica- 
tion to justices at special sessions for a transfer 
of a license to sell beer to be consumed on or off 

remises in peapert of which such a license was in 
orce on May |, 1868, & has since been renewed 
from time to time, the discretion of the justices 
is limited as it is on an application at the general 
licensing meeting for a grant by way of renewal 
of the license, & the application for the transfer 
can only be refused on one or more of the four 
grounds specifled in Wine & Beerhouse Act, 1869 
(c. 27), as. 8, 19.—Simonps v. BLackuEaTH JJ. 
(1886), 17 Q. B. D. 765; 65 L. J. M. C. 166; 50 
J. P. 742; 35 W. R. 167; 38 T. L. R. 9, D.C 


Annotations :—Distd. Traynor v. Jonos, (1894) 1 Q. B. 83. 
Folld. Ex p. Flinn, (1509) 2 Q. B. 607. 


See, now, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 23. 

236. Application must be for same license as 
one previously held.j}—-(1) Upon an application 
to licensing justices under Wine & Beerhouse Act, 


2 


Sect. 2.—Juatices’ licenses: Sub-sect. 6, B. (c) 
i., Wi. & w., & (d)- 


1809 (c. 27), 8. 19, for a certificate for a license to 
sell wine to be consumed on the premises, it 
appeared that on May 1, 1869, a license was in 
force with respect to the house for the sale of beer 
to be consumed on the premises :—Held: upon 
the true construction of sect. 19, the discretion of 
the justices in refusing the application was un- 
limited, for the existence of a license with regard 
to the sale of beer did not confer any privilege 
upon an application for a certificate in respect of 
the sale of either wine or cider. (2) Upon a man- 
damua to justices to hear & determine an applica- 
tion for a certificate to sell wine to be consumed 
on the premises, they made a return of uncon- 
ditional compliance with the writ. Plea, that the 
justices were only entitled to refuse the applica- 
tion upon one or more of the four grounds specified 
in sect. 8 of the Wine & Beerhouse Act, 1869 
(c. 27), 8. 8, but that they refused the application 
on other grounds contrary to the statute :—Held : 
the plea was good, as it must be taken to mean 
that in refusing the application the justices had 
assumed to exercise a jurisdiction which they did 
not possess, & they had therefore not substantially 
heard & determined the matter submitted to them. 
—R. v. Kina (1888), 20 Q. B. D. 430; 57 L. J. 
M. ©. 20; 58 L. T. 607; 52 J. P. 164; 36 W. R. 
600; sub nom. R. v. MANCHESTER LICENSING JJ., 
4T. I. R. 202, C. A. 


Annotations :-—As to (2) Folld. R. v. Lancaster JJ. (1891), 
He P. 580. Refd. R. v. London JJ., (1895) 1 Q. B. 


287. Renewal refused on ground within discre- 
tion—Though transfer granted at previous meeting 
—BSame objection taken.|—Where, upon an appli- 
cation for the transfer of a license to sell beer by 
retail on or off premises licensed prior to May 1, 
1869, an objection is made upon one of the four 
grounds enumerated in Wine & Beerhouse Act, 
1869 (c. 27), s. 8, but the justices in the exercise 
of their discretion grant the transfor, the same 
objection upon the same facts may be taken at 
the next penne annual licensing mecting to the 
renewal of the license, & the renewal may be re- 
fused on that ground.—SMmITH v. SHANN, [1898] 
2Q. B. 847; 67 L. J. Q. B. 819; 79 L. 1.77; 14 
T. L. R. 448, D.C. 


li. Grounds for Exercise of Discretion. 


See, now, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 23. 

288. That premises frequented by persons of 
bad character.|—WuIFFEN v. MALLING (OR MAID- 
STONE) JJ., No. 478, post. 

239. What justices may consider — Objections 
taken—Limited to objections set out in Act.|— 
WHIFFEN v. MALLING (OR MAIDSTONE) JJ., No. 
478, post. 

240. ——— Terms of agreement of tenancy.|— 
R. v. NORTHAMPTON JJ, (1912), cited in Hals- 
bury’s Laws of England Supplement (1926), 
Vol. XVITI., para. 188, D. C. 

241, ——- |—R. v. Hyper JJ., No. 299, 
are Fit f licant.)—R H 

+ ~~ Fitness of applicant.);—R. v. Hypr 
JJ., No. 299, post. 

248, Objections distinct from one another.}— 
WHIFFEN v, MALLING (OR MAIDSTONE) JJ., No. 
478, post, 





iii, What is an Old Beerhouse. 
244, License in force on May 1, 1869 — Cone 
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tinuous existence—Existence at date of application] 
“Rares Mens Te eel 

See, also, Nos. 245-253, post. 

See, now, incense (Consolidation) Act, 1910 
(c. 24), 8. 18, sched. T1., Part IL. 

245, Effect of interruption.|—-Where a license 
or certificate of a house licensed on May 1, 1809, 
has afterwards dropped or been refused, the jus- 
tices on the true construction of Wine & Beerhouse 
Act, 1869 (c. 27), s. 19, have the same discretion 
to refuse a fresh certificate for a license to sell 
beer to be consumed on the premises as if the appli- 
cation were in respect of a house which had not 
been licensed on May 1, 1869, & the repeal of the 
declaratory sect. 8 of 34 & 35 Vict. c. 88, is im- 
material.— R. v. CURZON (1873), L. R. 8 Q. B. 
400; 42 L. J. M. C. 155; 29 L. T. 82; 87 J. P. 
774; 21 W. R. at ae mn seis aecane 

} i . rv ' » U, . 
“Gonsi, Wernharn 0. R., (1914] 1K. Be Uae. Reta. R. v, 

West Riding, Yorks, J J. (1888), 523. P. 455; Igoe v. 

Shann, [1902] 2 K. B. 467; Tower JJ. v. Chambers, 

[1904] 2 K. B. 903, 

246. —-— Licence forfeited by conviction of 
holder—Application by owner.]}—Although, by 382 
& 33 Vict. c. 27, s. 19, justices cannot refuse to 
grant a certificate in respect of a house which was 
licensed on May 1, 1869, except for one of the 
causes mentioned in sect. 8, yet if the license 
has been actually forfeited, they may treat a 
subsequent application for a certificate as an 
original application, & may exercise a discretion 
in refusing it. 

The house of applt. had an existing license [as 
a beerhouse] on May 1, 1869, but at the licensing 
meeting in the following Aug. the said license 
was lost on account of the personal misconduct 
of the then tenant. At the licensing meeting in 
Aug. 1870, the present applt. applied for a certificate 
which was refused, on the ground that he had not 
shown the necessity for such a house in the neigh- 
bourhood :—Held: the magistrates were justified 
in treating such application as an original one, 
& in exercising their discretion in refusing it.— 
HARGREAVES v. DAWSON (1871), 24 L. T. 428; 
35 J. P. 342, 


rT va 6 ar si R. rb ee - ae Opack’ 
‘ rvd. Murray v. Freer, . B. ; . 
Ww os 914) 1 K. B. 468 efd. R. v. West 


ernham v. R. }} 
Riding, Yorks hf ‘ 
(1902) 2 K. B 
K. B. 903. 


(1888), 52 J. P. 455: Igoo v. Shann 
. 467; Tower JJ. v. Chambers, [1904] g 


———.]|— Ez p. O’ CONNOR (1877), 


247. 

41 7. P. Jo, 740, D.C. 

248. .|—A license existing on 
May 1, 1869, for the sale of beer to be consumed 
on the premises was forfeited by the conviction 
of the holder under Licensing Act, 1872 (c. 94), 
8, 15, for permitting the premises to be used as 
a brothel :—Held: the license was not “ in force ”’ 
within 33 & 33 Vict. c. 27, 5. 19, & the licensing 
justices at special sessions had a genera! discre- 
tion to refuse applications by the landlord & a new 
tenant of the premises for a transfer of the license, 
& were not limited to the four unds of refusal 
specified in sect. 8.—R. v. West Ripine JJ. (1888), 
21 Q. B. D. 258; 57 L. J. M. C. 108; 52 J. P. 
455; 36 W. R. 855; 47. L. R. 619, D.C. 

A oe inant hs ee ac 1 K. B. 468. 
Licenaing JJ. v. Chambers (1904), 90 L. f. 2267 tom 
249, ——~ -}|—The holder of a license 

to sell beer to be consumed on & off the premises, 

which had been continuously in force from a date 
anterior to Thin ae ptieanota this license in 
consequence of his conviction for salling spirite 
without a license, the owner of the nreniisca 
applied to a court of summary j n, under 
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F Licensing Act, 1874 (c.49), 8. 15, for authority to 
on the same business on the same premises 
until the next special licensing sessions :—Held : 
the ct. of summary jurisdiction had no authority 
to refuse this application on any ground other 
than those specified in Wine & Beerhouse Act, 
1869 (c. 27), s. 8.—Ex p. Furinn & Sons (No. 2), 
{1899] 2 Q. B. 607; 68 L. J. Q. B. 1025; 81 L. T. 
221; 63 J. P. 740; 48 W. R. 209; 15 T. L. R. 


532, D.C. 
Annotation -—Dbdtd. Tower JJ. +. Chambers, (1904) 2 K. B. 
903. 


250 ——-.}— A beerhouse license, 
which had been continuously renewed in respect 
of premises licensed prior to May 1, 1869, was 
forfeited by reason of the conviction of the holder 
for selling spirits without a license. The owners 
subsequently applied at a special licensing sessions 
: under Licensing Act, 1874 (c. 49), s. 15, for a grant 

of a license in respect of the premises to another 
' tenant :—Held: the license was not “ in force ”’ 
within Wine & Beerhouse Act, 1869 (c. 27), s. 19, 
at the date of the application, & therefore the 
licensing justices had a general discretion to refuse 
the application, & were not limited to the four 
grounds of refusal specified in Wine & Beerhouse 
Act, 1869 (c. 27), 8s. 8.—TOwER JJ. v. CHAMBERS, 
(1904) 2 K. B. 9038; 73 L. J. K. B. 9515 O01 L. T. 
043; 68 J.P. 581; 20 T. L. R. 784, C. A. 
Annotation :- Distd. Wernham v. R., (1914) 1 K. B. 4168. 

251. House demolished for public purposes 
-—Application for transfer.|—B., the holder of a 
becrhouse license in the country under Beerhouse 
Act, 1830 (c. 64), got a notice to quit his house, as 
it was taken for a public purpose, & he quitted 
on Oct. 4. On Nov. 5, he entered on another 
house about two miles off, & then at the next 
special transfer sessions on Dec. 2, applied to the 
justices for a transfer under 9 Geo. 4, c. 61, 8s. 14, 
but the justices refused it on the ground that the 
locality of the new house was already fully sup- 
plied with licensed houses :-—Held: the justices 
had an absolute discretion, & it could not be 
interfered with by the High Ct.— BoooLeE v. 


BIRMINGHAM JJ. (1481), 40 J. P. 635, D.C. 
Apne :—Refd. Sharp v. Wakefield (1888), 53 J. P. 
20. 


252. -———-.]—-A, house, in respect of 
which a license to sell beer to be consumed on the 
premises was in force on May 1, 1809, & was 
thenceforward renewed from time to time, was 
about to be pulled down for a special purpose. 
The holder of the license applied to the justices 
in special sessions, under 9 Cieo. 4, c. 61, 8. 14, 
for a grant of a corresponding license to sell beer 
ito be consumed on the premises at another house 
[to which it was proposed to remove :—Held: 
the justices had a general discretion to refuse the 
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‘application, & were not confined to the four 
grounds of refusal mentioned in Wine & Beerhouse 
Act, 1869 (c. 27), s. 8.—TRAYNOR v. JONES, [1804] 
1Q. B. 83; 63 L. J. M. ©. 31; 69 L. T. 862; 58 
‘J. P. 183; 42 W. R. 201; 38 Sol. Jo. 27; 10 


IR. 26, D.C. 
| 253. Application for transfer after expiry.] 
~—A license for the sale of beer had been held for 
fa house from a date before May 1, 1869, con- 
inuously down to Oct. 10, 1891, when it expired, 
he tenant's application for a renewal havi 
been refused in Nept. On Oct. 9, 1891, a new 
‘tenant gave notice that he intended to apply, & 
n Nov. 17 he did apply, to the justices in special 
Bessions for a transfer of the licence under 9 Cieo. 4, 
; 61, s. 14:—Held: that under Wine & Beer- 





oune Act, 1869 (c. 27), 8. 19, & 33 & 34 Vict. 
- 28, 8. 7, the justices were not restricted to the 
| J—VOL, Xxx. 
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four grounds of refusal specified in the Act of 
1869, but had a general discretion; since the 
restriction applies only where there has been a 
license in existence continuously from a date 
before May 1, 1869, down to the date of the 
mppleshion. 

The prohibition, or the limitation, perhaps I 
should rather say, of the free jurisdiction of the 
justices only applies where there was a license in 
force on May 1, 1869, & where that license has 
been renewed from time to time, so that it has 
been throughout « is in existence at the date of 
the application. If at any time subsequent to 
May 1, 1869, & prior to or at the date of the 
application, there was not a license in existence 
in respect of that house, it appears to me that 
sect. 19 is inapplicable (LORD HERSCHELL, (.).— 
FREER v. MURRAY, [1804] A. ©. 576; 63 1. J. 
M. @. 242; 71 L. T. 444; 58 J. 1D. 5083; 10 
T. L. R. 547; 6 R. 237, W. Les affg. S.C. gud 
nom. MURRAY vt. FREER, [18093] 1 Q. B. 685, C. A. 
Annotations :—Distd. Igoe tr. Shann, |1803) A. C. 320; 

Wernham wv. R., [1914] 1 K. B. 468. Reld. Ar p. Flinn 

(1899), 63 J. P. 740; Tower JJ. «. Chambers, feos 2 

K. 1B. 903. 

254. Effect of non-exercise of license.).-— A 
beerhouse license had been continuously renewed 
in respect of premises which had been licensed 
prior to May, 1869; but the license had not been 
exercised & no beer had been sold on the premises 
for a Jong period :—Held: this fact gave the 
justices no jurisdiction to refuse to renew the 
license to a new tenant who intended to carry on 
the premises as bond fide licensed premises, but 
they were still limited to the four grounds of 
objection specified in 32 & 33 Vict. c. 27, 8. 8.-— 
MACKRELL v. BRENTFORD JJ., (1900) 2 Q. B. 
387; 08 L. J. Q. B. 7483 8831. T. 31s 64 0. PY 
663; 48 WLR. 648; 16 T. i. R. 4303 44 Sol. Jo. 
553, D.C. 

_innotation :-—Refd. Wilson v. Crewe JJ. (1905), 74 L. J. 

K. B. 394, 


iv. Alteration of Premises. 
255. What justices have to determine.|-——-R. v. 
BRADFORD JJ., No. 334, post. 


(d) Statement of Grounds for Refusal. 


256. Necessity for-—Written statement.]-—R. 1. 
ASHTON-UNDER-LYNE JJ. (1873), 37 J. P. Jo. 85. 

257. Statement not requested.]—R. v. 
ASHTON-UNDER-LYNE JJ. (1873), 37 J. P. Jo. 85. 

258. -.|}—By the provisions of the 
statutes relating to licensing, certain licenses for 
the sale of intoxicating drinks not to be consumed 
on the premises are not to be refused, except on 
one or more of four grounds specified. Justices 
on refusing to grant such a license did not state 
any ground for such refusal. They were not, 
however, asked to state their ground for such 
refusal; & on an application for a mandamus 
against them to hear & determine the application 
for the license, the chairman of the justices made 
an affidavit that they had in fact acted on one 
of the grounds on which they were empowered 
to refuse the license :—Held: on the authority 
of Reg. v. Sykes, No. 260, post, the justices were 
bound to state their grounds at the time of 
refusing the application, & the mandamus there- 
fore went.— Fx p- SMITH (1878), 3 Q. B. D. 374; 
sub nom. R. v. SURREY, CHERTSEY DIVISION JJ., 
47L. J. M. ©. 104; 42 J. P. 598; 26 W. R. 682, 
D.C. 


Annotations :—Conad. TN. v. Eales, Eales v. Philpotta, etc., 
Devon JJ. (1880), 42 L. T. 735. Fry Tranter v. Lanca- 


shire JJ. (1887), 51 J. P. 454. Kx p. Gorman, 
{1894) A. C. 23, 
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Sect. 2.— Justices’ licenses: Sub-sect.6, B.(d) &C.; 
sub-sect. 7, A.] 








259. |—R. v. Cumpmriand JJ., 
Ex p. WatirTina, No. 170, ante. 
260. .|— Wine & Beerhouse Act, 1869 





(c. 27), 8. 8, provides that no application for a 
certificate under that Act in respect of a license 
to sell by retail beer, cider or wine not to be 
consumed on the premises, shall be refused, 
except upon one or more of four grounds which 
are specified in the sect.:—Held: justices who 
refuse a license to an appct. under this Act are 
bound to state to him upon which of the four 
grounds they have so refused it.—R. v. SYKES 
(1875), 1 Q. B. D. 62; 45 L. J. M. C. 39; 24 
W. R. 141; sub nom. R. v. LLUDDERSFIELD JJ., 
SyYKgEs’ OaseH, 33 L. T. 5663; 40 J. P. 39, D. C. 

Annotations *~Apld. Er p. Smith (1878), 3 Q. B. D. 374. 

Consd. R. v. Kales, Kales v. Philpotts, otc., Devon JJ. 

(1880), 42 L. T. 735; KR. vw. Kent JJ. (1880), 44 J. P. 

208, Wolld. Tranter v. Lancashire JJ. (1887), 51 J. P. 

454. Apld. R. v. Thomas, [1892] 1 Q. B. 426. Consd. 

Kx p. Gorman, [1894] A. C. 23. 

261. .|}—E., keeper of a becrhouse for 
consumption -on the premises, was convicted of 
trading on Sunday. Next annual licensing meet- 
ing the clerk was directed by the justices to ask 
her to attend in person if she wished a renewal. 
HK. did so, & the justices, without hearing evidence 
on oath, refused to renew the license, & gave no 
grounds for refusal. K. appealed to quarter 
sessions, & the decision was affirmed subject to a 
case stated as to whether there was any discretion 
to reverse the decision of licensing justices :— 
Held: as the licensing justices had not received 
evidence on oath, nor stated the ground of refusal 
as being one of the four mentioned, their refusal 
was without jurisdiction, & the quarter sessions 
whould have granted the renewal.—R. v. EA.gs, 
HALES ». PHILeotrs, ETc., Devon JJ. (1880), 42 
L.T. 735; 44 3. P. 5538, 1). 

Annotations :——Refd. Stil Me Bligh, ote., Malling Liconsing 


JJ. (1891), 61 L. J. M. > Row Farnham JJ., for p. 
ae (1902), 86 L. T. 8395 Rov. Howard, [1902] 2 K. B. 


262. ———.|-— J.,_ the holder of an _ indoor 
country becrhouse license, was convicted in Nov. 
1885, of allowing prostitutes to remain on his 

remises. Tle received notice of opposition to 

is renewal on that ground before next general 
annual mecting, & gave up possession, & T. 
became tenant on Sept. 16, 1886, & at once gave 
notice that she would ask for the renewal license 
in her own name. At the gencral annual mecting 
on Sept. 24, 1886, the justices refused the renewal 
either to T. or to J., without stating any ground. 
On appeal the quarter sessions confirmed the 
decision :—Held: the justices were not entitled 
to refuse the license without stating the ground 
of their decision.—TRANTER v. LANCASHIRE JJ. 
(1887), 51 J. P. 454; 3 T. L. R. 678, D. C. 

‘ .|—Where justices refuse an applica- 
tion for the license of a beerhouse whith was 
licensed on May 1, 1869, & has been continuously 
so licensed, they are bound to state their grounds 
at the time of refusing the application, &, if they 
do not so state them, a mandamus will be granted 
commanding them to hear & determine the 
aah aay ee v. THOMAS, [1892] 1 Q. B. 426; 
56 J. P. 161; 8 T. L. R. 299; sub nom. R. v. 
THomas, Eroe., JJ., Ex p. KELLAND, 66 L. T. 289 ; 
40 W. R. 478; sub nom. R. v. Bristou JJ., 61 
L. J. M. 0. 141, 1D. 0. 
Annotations :—Consd. Symonds ». 








Wedmore, [1894] 1 
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P v. Dover JJ., [1892} 2 Q. B. 
fie price gots i302) 2 Q. B, 428. 
264. Sufficiency of— Minute of clerk.]—R. v. 

CUMBERLAND JJ., Ex p. WAITING, No. 170, ante. 
——.]— See, also, No. 256, ante. 


C. Attaching Conditions to License. 


265. Off license—General rule.|—R. v. BEESLY, 
Ex p. Hopson, No. 202, ante. 

266. What conditions may be annexed — Con- 
dition for payment of money—Collateral debt.|-— 
R. v. ATHAY (1758), 2 Burr. 653; 97 BE. R. 494. 


tati -—Consd. R. v. Sylvester (1861), 26 J. P. 151; 

aS TG WAIAA, (1898}] 1 Q. B. 663. Refd. R. v. Shann, 

(1910} 2 K. B. 418; Brocklebank v. R., (1924) 1 K. B. 
647. 


267. To be applied in reduction of 
rates.|—At a general annual licensing meeting an 
application was made for a license to sell intoxi- 
cating liquors. The justices granted the license 
upon appct. paying to them a sum of money, 
which money they intended to apply in reduction 
of the rates of the borough, or for some other 
similar public purpose. Certain persons, who had 
appeared before the justices in opposition to the 
application, then obtained a rule for a certiorari 
to bring up the lieense to be quashed, & also a 
rule for a mandamus to hear & determine the 
application for a license according to law :— 
Held: (1) the rule for a mandamus must be 
made absolute, on the ground that the objectors 
had a right to be heard before the licensing 
justices according to law, that the justices in 
annexing to the grant of the license the condition 
of the payment of money showed that they had 
allowed their decision to be influenced by extra- 
neous considerations, & that the hearing under 
such circumstances was equivalent to no hearing 
at all; (2) the rule for a certiorari must, on the 
authority of 2. v. Sharman, Ex p. Denton, No. 352, 

ost, be discharged on the ground that the grant by 
icensing justices of a license to sell intoxicating 
liquor is not a judicial order.—R. v. BOWMAN, 
[1898] 1 Q. B. 668; 14 T. L. R. 3035 sub nom. 
R. v. BOWMAN, ETC., JJ. & DUNCAN, Ex p 








Patron, 67 L. J. Q. B. 463; 78 L. T. 230; 62 
J.P. 3874, 1D. C. 
Annotations :—As to (1) Consd. Stephens v. Brentford 


Licensing JJ. (1901), 65 J. P. 3845; R. v. Grimwade, 
ix p. Catchpolo & Stowe, KR. v. Dodds, Ka p. Roberts & 
Walker (1905), 60 J. P. 184. Apld. R. v. Dodds, {1905] 
2 K. B. 40; Southwark Corpn. v. Partington Advertising 
Co. (1905), 69 J. P. 183; KR. v. Shann, [1910] 2 K. B. 
418. Refd. R. v. Cotham, [1898] 1 Q. B. 802; R. v. 
Nicholson, [1899] 2 Q. B. 455; R. v. Drinkwater, [1905] 
2 K. B. 469. As to (2) Refd. R. v. Johnson (1905), 74 
L. J. K. B. 585; R.v. Woodhouse, etc., Leeds JJ. (1906), 
76 L. J. K. B. 745. ene ory. entd. R. v. L. C. C. 
Er p. London & Provincial Electric Theatres, [1915} 
2K. B. 466; KR. ». Brighton Corpn., Ez p. Tilling (1916), 
85 L. J. K. B. 1552; R. v. Port of London Authority, 
Earp. Kynoch, [1919) 1 K. B. 176. 


268. —-— Condition to secure monopoly value.] 
——Licensing Act, 1904 (c. 23), s. 4 (2), giving 
licensing justices power to attach conditions to 
the grant of a new on license in order to secure to 
the public the monopoly value, does not apply 
to an order for the removal of a license, & lice 
justices therefore have no power to attach those 
condition to the making of an order for removal. 
—R. v. DRINKWATER, WINCcOTT’S CasE, [1905] 
2 K. B. 469; 74 L. J. K. B. 722; 93 L. T. 165; 
Y - P. 300; 54 W. R. 95; 21 7T. L. RB. 514, 

269. ——_— -——— Meaning of.]—R. v. Customs 
& EXcIsE Comrs., No. 128, ante. 








PART Iv. SEOT. 2, SUB-SECT. 6.—B. (d). 
260 i. Necessity for.}—R. (FINDLATER) v. DUBLIN COUNTY RECORDER & JJ., [1904) 21. R.75; 37 I. L. T. 202.—IR. 


Part IV.—Grant or Lictensss. 


270. How calculated.|—R. v. 
Customs & ExcisE Comrs., No. 128, ante. 

O71. -|}— By Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 14 (1) (a), the 
justices on the grant of a new justices’ on license 
shall attach to the grant of the license such 
conditions as they think best adapted “ for 
securing to the public any monopoly value which 
is represented by the difference between the value 
which the premises will bear, in the opinion of 
the justices, when licensed, & the value of the 
same premises if they were not licensed ’’ :— 
Held « where a new on license is granted in respect 
of premises, the justices in fixing the amount of 
the monopoly value cannot take into account the 
fact that the owner of the premises has surrendered 
the license of another public-house as a condition 
of the granting of the new license, this not being 
a method by which the monopoly value of 
premises can be secured to the public.—R. v. 
PITFIELD, [1919] 2 K. B. 249; 88 L. J. K. B. 
933; 83 J. P. 157, D.C. 

Sce, also, No. 279, post. 

272. Condition as to mode of pay- 
ment.|—-A new license to sell intoxicating liquors 
cannot be granted in respect of premises in respect 
of which there is a similar license, that is to say, 
a license to sell the same kinds of intoxicating 
liquor, in force at the date of the application. A 
license granted in such circumstances, though in 
form a new license, is in substance a license by 
way of renewal, & consequently cannot contain 
conditions as to payment of monopoly value 
different from those contained in the original 
license. Qu.: whether justices can grant a 
license subject to a condition that the payments 
on account of monopoly value shall be made for 
an indefinite number of years.—R. v. TAYLOR, 
Rt. v. AMENDT, [1915] 2 K. B. 593; 84 L. J. K. B. 
1489; 113 L. T. 167; sub nom. R. v. TaAyYLon, 
Ke p. A.-G., R. v. AMENDT, Ex p. SAME, 79 J. P. 
332; 31 T. L. R. 317, D. C. 

Annotation :——Refd. R. v. Corfield (1923), 128 L. T. 305. 

273. Undertaking as to conduct of busi- 
ness.} —-The justices of a licensing district have no 
authority, under Licensing Act, 1904 (c. 23), s. 9, 
to make the renewal of an existing on licence 
conditional on appct. giving an undertaking as to 
the conduct & management of the business, in 
respect of matters not covered by the grounds 
for refusing the renewal of such a license specified 
in Licensing Act, 1904 (c. 23), 8. 1. 

What the justices have done is to decide in 




















favour of renewal with a condition which they | 


had no power to impose & which is therefore 
nugatory, & a mandamus ought to go to compel 





35 
condition (Corts, M.R.).—R. v. Dopps, [1905 
2K. B. 40; 74 1L. J. K. B. 599; 93 L. nesia: 


69 J. P. 210; 53 W. R. 559; sub nom. R. v. 
Dopps, Ex p. RoBerts & WALKER & Son, 21 
T. oe Har ee A. 

An tons :—Consd. R. v. Jackson (1906), 96 L. T. 
Smith v. Portsmouth JJ., (1906) 2 g Seas, Folid. R. 
v. Crewe Licensing JJ., Ex p. Bricker (1914), 111 L. T. 
1074. Refd. R. v. Southampton JJ., Kz p. Fuller, Smith 
& Turner (1906), 70 J. P. 18; R. vv. Shana, [1910] 2 
ea een . v. Customs & Hxcise Comrs., [1914] 


274. .|— Upon the application for 
the transfer of an old on license the licensing 
justices have no power since the passing of 
Licensing Act, 1904 (c. 28), to impose upon the 
transferee an undertaking or to make the transfer 
of the license conditional, upon the transferee 
giving an undertaking as to the management of 
the licensed premises, even though such under- 
taking was given when the license was _ first 
granted before 1904.—R. v. CREWE LICENSING 
JJ., He p. BRIcKER (1914), 111 L. T. 1074; 79 
J.P. 26; 307. LL. R. 626, D. C. 
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SUB-SECT. 7.—DIFFERENT KINDS OF GRANT. 
A. New Licenses. 
va Licensing (Consolidation) Act, 1910 (c. 24), 
s. 12 (1). 
275. What constitutes — Application of new 
tenant—-Previous license forfeited.|—-HARGrEAVES 
v. DAWSON, No. 246, ante. 











276. |—R. v. West Rivina 
JJ., No. 248, ante. 
277. ———.]-— STEVENS v. GREEN, 








No. 287, post. 

278. License to sell different kind of 
liquor.|—-By Licensing Act, 1872 (c. 94), s. 37, a 
new license shall not be valid unless confirmed 
by the licensing committee. By sect. 74 a new 
license means a license granted at a general 
annual licensing meeting in respect of premises 
not theretofore licensed for the sale of intoxicating 
liquors :—Held: a license to sell excisable 
liquors under 9 Geo. 4, c. 61, & Licensing Act, 
1872, upon premises theretofore licensed for the 
sale of wine & beer only, is a new license within 
above sects. & requires confirmation by the 
licensing committee.—MARWICK v. CODLIN (1874), 
L. R. 8 Q. B. 509; 438 L. J. M. GC. 169; 30 L. T. 
719; 38 J. P. 518; 22 W. R. 823, D.C. 


Annotations :—Expld. QR. v. Hing etc., Manchestor Licensing 
: R d. Customs & Kxeise Comts, 
v. Curtis (1913), 110 aa 5 


84; RK. vw. 
Amendt, [1915] 2 K. B. 5 
279. .] — Licensing justices granted 





Taylor, R. v. 








them to deliver the renewal licenses without the | to the holder of an old beerhouse license a license 
PART IV. SECT. 2, SUB-SECT. 8.—C. p. Condition as to windows LICENSING CouRT (1899), 13 I. D.C. 
of building.}—A regulation by license 140.—S. AF. 


273 i. What conditions may be an- 
nexced—Undertaking as to conduct of 
busincas.J—-Justices are entitled to 
insert in the certificates which they 
gtant to publicans spirits 
reasonable conditions as to the mode 
of conducting the sale &, in particular, 
as to the premises in which the spirits 
Shall be guld.—MILLAR v. CAMPBELL 
(1849), 11 Dun). (Ct. of Sess.) 355; 
21 Se. Jur. 98.—S8C0OT. 

273 il. -/-HENDERASON v. 
LORD ADVOCATE (1888), 16 R. (Ct. of 


during 
A. R. 145.—CAN. 





to say to an ap 
license that, i 





Seas.) 147; 26 8c. L. R. 105.—SCOT. rem 
. 273 iii. ——_- -———-.]— CAMERON v1. p O. L. R. 355; 
GLascow MaaisTraTnsa (1903), 6 F. CAN. 





(Ct. of Seas.) 490; 40 Sc. L. R. 577; 10 
8. L. T. 644.—S00T, 
. 273 iv. ——_— ——.}— RoosEBoom v. 
PIQUETRERG LICENSING CoURT (1893), 
10 8, Cc. 195.—8, AF. 


H.C. 


comrs. requiring the lower half of bar- 
room windows to 
Lipa eg hours 
reasonable.——R. v. MARTIN (1894), 21 


ad. Premises to be made suit- 
able.}—License comrs. have no power 
t. for a transfer of a 


premises into a suitable state for com- 
liance with the law in the future, 
hey will transfer a license to such 
ires.—E Ast v. O'CONNOR 
21 Cc, L. T. 


r. As to sale of 1 to 
natives.}—R. v. ScumipT (1899), 9 
39.—8. AF. 


~J]— BELL v. ALBANY 


be 1 





eft uncovered 


a ——,}—-LAND v. W 
& 9 


. ODE- 
HOUSE LICENSING COURT (1899), 16 


is valid 8.0. 232; 9C.T. R. 231.—8. AF. 


b —— ——.J—R. v. Parrorr 
ae 16 8. C, 452; 9C. T. RB. 480.— 


6 -———— ——~—.};—-BEYERS vv. WIL- 
LOWMORE LICENSING BOARD (1900), 


17 8. C. 254.—8. AF. 





d. Transfer to approved per- 
son.}—The holder of an accommoda- 
(1901), tion license applied for a renewal. 
498.— The lice committee granted the 
renewal subject to the condition that 
the licensee transfer the license within 
three months to some approved per- 
son :‘—Held: such a condition was 
invalid.—WHITTLE v. BIGHOP (1894), 13 
N, Z. L. R. 670.—N.Z. 
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Sect. 2.—Justices’ licenses: Sub-sect. 7, A., B., C. 
& D, (a).] 


authorising him to hold an excise license “ to sell 
by retail at the licensed premises .. . spirits ™ 
for consumption either on or off the premises :— 
Held: the justices’ license was bad in form 
inasmuch as justices have no power under 
Licensing (Consolidation) Act, 1910 (c. 24), to 
grant a license for the sale of spirits only.— 
Customs & Excise Comrs. v. Curtis, [1914] 2 
K. B. 335; 88 L. J. K. B. 931; 110 L. T. 584; 
18 J. P.173; 30 T. L. R. 282, D.C. 
Annotation :—Mentd. R. v. Pitfield, (1919) 2 K. B, 249. 

280. ——— License under different conditions— 
Seven-day license substituted for six-day.|—R. v. 
CREWKERNE Licensina JJ., No. 562, post. 

981. —_—- -——— Early closing restriction re- 
moved.]—It. v. CoRFIELD, No. 565, post. 

282, ——— Similar license existing at time of 
2 Ader he ila v. TAYLOR, RR. v. AMENDT, 

o. 272, ante. 

Renewal of license.|] —See Sub-sect. 7, B., post. 


B. Renewal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 16 (1). 

288. To what licenses referable — Previous 
license forfeited—Application by new tenant.]— 
HARGREAVES Vv. DAWBON, No. 246, ante. 

284. Existing license—Existing in previous 
year.|—A new occupier of an inn licensed under 
0 Geo. 4, c. 61, was refused a transfer of the 
license, on the ground of a conviction for drunken- 
ness. Three years afterwards, at the first licensing 
meeting after the owner was able to obtain 
possession of the premises, the present appct. 
applied for a renewal of the previous license, & 
was refused on the ground that the neighbour- 
hood did not require it. 

Upon appeal, quarter sessions, without hearing 
the merits, decided that this was an application 
for a new licence, & that they had no jurisdiction 
under Licensing Act, 1872 (c. 94) :—Held: upon 
a rule for a mandamus, quarter sessions were 
right, & the definition of renewal of a license in 
sect. 74 of 1872 Act refers only to a license existing 
during the previous year.— Hz p. TARBATH (1874), 
ee T. 513; sub vom. Ea p. TABARTH, 39 J. P. 
Annotation :-—Retd. Wernham v R., [1914] 1 K. B. 468. 

285. —- — -———- - -— House not used as inn for 
“ years previously.}]-—H. v. Smiru, No. 188, 
ante. 

286. ——— -——— Application by new tenant.]|— 


PART IV. SECT. 2, SUB-SECT. 7,—A. 


280 1. FV hat constitutes —License under 
different conditions—Seven-day license 

atituted for six-day.}—The holder of 
a six-day license has no right, on the 
renewal of his license, to exchange it 
for a general or seven-day Jicense.— 
R. vw. DUBLIN RECORDER (1878), 2 
L. hk, Ir. 385.— IR. 

280 ii, ——— ——— ——_.}—R.. v. FEer- 
MANAGH COUNTY, COUNTY COURT 
JuDGE, (1924) 2 I. R. 191.—IR. 

@. ————.] — OBBALDISTON 
GARATTA LICENSING JJ. 
Vv. L. R, 9.—AUS. 

— Re PATERSON v. 
MOERAK! LICENSING COMMITTER (1889), 
8 N. Z. L. Rh, 1.—N.Z. 


g. Power of licensing authority to 
ae EBs v. ANTRIM JJ., 11999) 2 
. KR. 671; 


37 I. L. T. 1930.—IR, 
PART IV. SECT. 2, SUB-SECT. 7.—B. 
$841. To what licenses referable— ' W.N. 9.—AU 





}—Re L 


257.—CA 
289 i. 





AUS. 
v. WAN- oe ee. 
(1883), 9 oe 


f, arenas 


new licenses. }— 





license under different 
An application for leave to keop open 
@ second bar can only be made on an 
application for the original license, or 
an application for renewal of a license. 
—R. v. TILSTON (1897), 8 Q. L. J. 6.— 


CDGAR vw. I 
te Court (1921), 29 C. L 


k. ———, ] — R. vw. 
(1900) 21. R. 492.—JR. 
1, Only granted 


of licensee. }~—Re DE 
e L. R. 95.—AUS. 


m, After soi option vote 
x p. 
17 N. 8. W. ae (L.) 295 ; 1S N.S. W. 


InroxicaTINnG LIQuoRs. 


t an adjourned general annual licensing meeting 
= 1885, the maeeal of a public-house license was 
refused to P did not appeal to quarter 
sessions, & his current license expired on Oct, 10, 
following. He closed the premises 48 & public- 
house, & continued to occupy them as his private 
residence until Midsummer, 1886, when he left, 
& C. became tenant. At the general annual 
licensing meeting in 1886, C. applied for a license, 
but the justices, considering his application to be 
one for the grant of a new license, in their discre- 
tion refused it, on the ground that there were 
already a sufficient number of licensed houses 1n 
the district. Upon an application by C. for a 
rule for a mandamus to be directed to the justices : 
—Held: C.’s application was not an application 
for a “new” license, but one for the ‘‘ renewal ye 
of a license. The justices accordingly could not 
refuse it upon the ground they did, & they ought 
to hold an adjournment to hear & determine the 
application.—R. v. MARKET BoSwORTH J.AIcENSING 
JJ. (1887), 56 L. J. M. C. 96; 57 L. T. 56; 51 
J.P. 488; 35 W. R. 734; 3 T. L. R. 620, D. C. 


Annotations :-- Expld. Sharp v. Wakefleld (1891), oS a P; 


97, nsd. Symons v. Wedmore, (1894) 1 Q. B. ie 
Conte ed Pond (1908), 99 








Expld. R. v. Bath JJ., kr p. Spiers & 
L. T. 54. 
287. os License-holder disquali- 


fied.|—Where a licensed person has become 
personally disqualified or has had his license 
forfeited, the owner of the premises cannot apply 
under 9 Geo. 4, c. 61, 8. 14, for a renewal of the 
license, but must apply under 37 & 38 Vict. 
c. 49, 8. 15, for the grant of a new license, & such 
application must be made to the next special 
sessions. STEVENS v. GREEN (1889), 23 Q. B. D. 
143; 58 L. J. M. C. 167; sub nom. STEVENS v. 
SHARNBROOK J)IVISION OF BEDFORD JJ., 61 
L. T. 240; 53 J. P. 423; 5 T. L. R. 4503; sub 
nom. STEVENS v. BEDFORDSHIRE JJ., 37 W. R. 
605, D. C. 
Annotation :—Expld. Wernham v. R., (1914) 1 K. B. 468. 

288. Failure by old tenant to 
sell.| ——-MACKRELL v. BRENTFORD JJ., No. 254, ante. 

289. —--- —-—— Application for license under 
different conditions.|—R. ov. CREWKERNE  Li- 
CENSING JJ., No. 562, post. 

290. ——.|—hi. v. CORFIELD, No. 
565, post. 
Provisional license.|——Sec No. 322, post. 




















C. Removal. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 24, 20. 
291. Jurisdiction to grant—House pulled down 





Kristing heense—Erwsting in woe n. -}+—After local option vote 
year. IQUOR LICENSE, 
COUNTY nore 10 N.8. R. (1 R. & C.) 


ALIFAX | against new licenses renewals can only 
be granted in respect of premises 
remaining substantially the same.— 


BROSHAN wv. R. (1912), 15 C. L. R. 


Applicatic {or | 466.—AUS. 
of _license.}—- The 


conditions. }— , 

0. Extension 
license comrs. have no power to extend 
the duration of an existing license for 
a greater period than threc months of 
the next ensu license year, or to 


gg pneu. Ee v. 
‘, Ex p. RMIER 

Vv CTORIA | 37 N. B. R. 53.—CAN, eee 

aes p. Withdrawal of application.) — 

Appet. for the renewal of an hotel- 

ANTRIM JJ., | keeper’s license can withdraw his 

app ication at any time before hearing 

at express wish | she onner of the hotel cannot compel 

Mery (1894), 20 | p a a a aaa Py 
»AIRD (1885 8 N. Z. « ty 

7” (S. OO NZ. rat Gee 

PRatr (896), | PART IV. SECT. 2,SUB-SECT. 7.—0. 


q. Jurisdiction to grant—N. 
i not constructe at va 


d)\— There te no 


Part [V.—GRANT oF LICENSEs. 


for private building scheme.]—-Semble: where 2 
public-house was in the way of some building 
speculations about to be carried out, & its site 
was needed for a public street but no statute had 
been obtained nor any compulsory process begun 
to order the removal, the justices were not entitled 
under 9 Geo. 4, c. 61, s. 14, to transfer the license 
to a new house; where the justices renewed a 
license & afterwards on Oct. 5 granted a transfer 
of the renewed license to a new house, being five 
days before the old license expired, the justices 
could not, under 9 Geo. c. 61, s. 14, make this 
transfer to continue to Oct. 10 of the next following 

year.—R. v. NORTHUMBERLAND JJ. (1879), 43 

J.P. 271. 

292. Jurisdiction to attach conditions.|—R. v. 

DRINKWATER, WINCOTT’S CASE, No. 268, ante. 
293. What constitutes removal—Application for 

new license—Licensee agreeing to give up old 

license.|—-The holder of an “‘ off license ’’ for the 
sale of beer, wine & spirits in respect of certain 
premises applied at the general annual licensing 
meeting for a renewal of that license. He also 
applied for a new license of a similar description 
in respect of other premises, having given the 
notices requisite in applications for new licenscs, 
but not those requisite in applications for orders 
for removal. The licensing justices granted the 
application for the new license on condition that 
he gave up the license for the first-mentioned 
premises & ceased forthwith to carry on the sale 
of beer, wine & spirits there. Appct. agreed to 
do this & the new license was granted :—Held: 
this was neither in form nor in substance an 
order sanctioning the removal of a license, & the 
justices had an absolute discretion to grant the 

new license.—LACEBY v. LACON & Co., [1899] 

A. C. 222; 68 L. J. Q. B. 480; 80 L. T. 473; 

63 J. P. 371; 47 W. R. 497; 15 T. L. R. 283; 

43 Sol. Jo. 348, H. L.3; revsg. S.C. sub nom. BR. 

v. THORNTON, Ex p. LACON & Co., [1898] 1 Q. B. 

334, C. A. 

Annotations :-—Mentd. R. ». 
455; R.v. Johnson (1905), 74 L. J. K. 
Woodhouse, [1906] 2 K. B. 501; R. v. 
Cr. App. Rep. 103. 

294. Duration of removed license.|]—K. v. 

NORTHUMBERLAND JJ., No. 291, ante. 

See, now, Licensing (Consolidation) Act, 1910 

(c. 24), s. 41. 

Consent of owner—Necessity for.]— See  Li- 

censing (Consolidation) Act, 1910 (c. 24),s. 26 (5). 
295. Misrepresentation as to—Effect of.|— 

R. v. NornwicH Licensing JJ. & Back (1899), 

15 T. L. R. 356, D. ©. 

Notice of application.|——See No. 531, post. 


Nicholson, [1899] 2 Q. B. 
B. 585; QR. v. 
Shaw (1911), 6 








D. Transfer. 
(a) Jn General. 
oe Licensing (Consolidation) Act, 1910 (c. 24), 


8. . 

296. What amounts to—Authority to carry on 
business granted to owner’s agent—Licensee con- 
victed of felony.|—-By Licensing (Consolidation) 
Act, 1910 (c. 24), s. 21, the compensation authority 


authority for the grant of an applica- 
tion for the removal of a licensed 
victualler’s license when the premises 
to which the Hcense is intended to 
apply have not been constructed 
R. v. Youna, Ex p. Carrns, [1910] 
S. R. Q. 387.—AUS. 

r. Certificate of jiness unnecessary. | 
—A, certificate of the fitness of appct. 
to have a license is not requi in 
the case of an application by the 


FALCONER vv. 


holder of an existing Meense for its 
removal from one place to another. — 
WILLIAMS (1896), 14 T 2 
N. Z. L. R. 502.—N.Z. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (a). b. ——~.}—FIcK v. 

t. To whom transfer permitted.}—It 
is no ground of refusal of a transfer 
of @ publican’s license, that the trans- 
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shall, except as therein mentioned, impose in 
respect of all old on licenses renewed in ect of 
premises within their area charges at rates therein 
specified, to be levied & paid as part of the duties 
on the corresponding excise license. 
_ By sect. 23 (1), a transfer of a justices’ license 
is the grant of a justices’ license to one person in 
substitution for another person who holds or 
has held the license. By sub-sect. 2 (a), a transfer 
can only be authoriscd in the cases & to the 
ersons mentioned in sched. IV., to the Act, 
including the case where the owner of licensed 
remises or some person on his behalf on the 
orfeiture of the license has obtained temporary 
authority to carry on business until the next 
transfer sessions & applies for a transfer at those 
sessions ; in which case the transfer may be 
granted to the owner or any person applying on 
his behalf, as if the license to be transferred were, 
notwithstanding forfeiture, still valid. 

In sched. II., Part JI., to the Act ‘old on 
licenses’ are described as ‘‘ justices’ on licenses 
which were in force on Aug. 15, 1904, including 
licenses granted by way of renewal of a license so 
in force . . . whether the license continues to be 
held by the same person or has been . . . trans- 
ferred to any other person or persons.”’ 

Suppliant was since 1911 holder of a license in 
respect of a certain house & thereby authorised 
to sell intoxicating liquors for consumption either 
on or off the premises. <A license in respect of 
the same house granted before 1904 had been 
renewed year by year, & a renewal license was 
in force on July 18, 1907. On that date the then 
holder was convicted of felony. The owners of 
the house through their agent applied for & 
obtained under Licensing Act, 1&74 (c. 49), 8. 15, 
& 9 Geo. 4, 1828, c. 61, authority to carry on the 
business until the next special sessions. On 
application to those sessions a license was granted 
to the owners’ agent which remained in force 
until the next general annual licensing meeting, 
at which the owners’ agent was granted, by way 
of renewal of the license then held by him, a 
license which had been continuously renewed until 
it was transferred on June 26, 1911, to suppliant. 

In Jan. 1911, the compensation authority, 
acting under Licensing (Consolidation) Act, 1910 
(c. 24), s. 21, imposed a compensation levy in 
respect of all old on licenses within their area. 
In respect of this levy the excise officer demanded 
of suppliant, who under protest paid, the sum 
of £20. Suppliant claimed to recover this sum 
on the ground that the forfeiture in 1907 prevented 
his license from being one which was in force on 
Aug. 15, 1904, within sched. I1., Part I., & there- 
fore from being an ‘“ old on license ” within the 
meaning of sect. 21:—Held: the authority & 
license granted to the owners’ agent in 1907 were 
a transfer within the meaning of Licensing Act, 
1904, & were therefore a ‘ transfer ’’ within the 
meaning of sect. 23 of the Act of 1910; the license 
had been transferred to the owners’ agent 
within sched. II., Part J., & it was therefore in 
force on Aug. 15, 1904, within that enactment ; 
& the levy was properly made.—WERNHAM v. K., 


-_ {8 bound by his lease to bu 
all his beer & spirits from his landlord. 
—R. v. TEMPLETON, Kr p. JONES 
(1877), 3 V. L. R. 24.—AUB, 

a. ——.}—-R. v. CoRK RECORDER 
& JJ., (1895) 21. R. 104.—IR. 
Woorcorr & 
OBLS80N’S CAPE BREWERIES, LTD. 
(1911), App. D. 214.—8. AF. 
©. ———.J—CaPE TOWN COUNCIL 
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Sect, 2.~—-Juatices’ licenses: Sub-sect. 7, D. (a) 


[1914] 1 K. B. 468; 83 L. J. K. B. 395; 110 L. 7. 
lll; 78 J. P. 74. 

See, further, Licensing (Consolidation) Act, 
1910 (c. 24), 6. 23 (1). 

297. To whom transfer permitted —Any new 
tenant coming in during continuance of license,|— 
Ew p Topp, No. 817, post. 

298. Husband of licensee upon marriage.] 
—P., a single woman, held a beerhouse license 
under 1 Will. 4, c. 64, in the country, & in Nov. 
she married H., who applied for a transfer to 
himself under 9 Geo. 4, c. 61, 8. 14, & the justices 
refused it, holding that as P. was no longer the 
real resident occupier the license became void on 
her marriage :—Held: the justices were wrong, 
& the license remained good till its expiration on 
Oct. 10, then next.—Hazet. vy. MIDDLETON 
rr 45 J.P. 540,D.C 





** Fit & proper person.’’]—Licensing 
justices have jurisdiction under Licensing (Con- 
solidation) Act, 1910 (c. 24), gs. 23 (2) (8), to 
consider, upon an application for the transfer of 
an old beerhouse license, whether the proposed 
transferee is a fit & proper person to be the 
holder of the license. 

In the exercise of that jurisdiction the justices 
have no power to attompt to regulate the terms 
upon which appct. is to conduct his business if 
those terms do not, in any proper sense affect his 
fitness to hold the license. But the justices may 
properly come to the conclusion that appct. is 
not a fit & proper person to hold the license, if 
the terms upon which he intends to carry on his 
business, either as between himself & his landlord 
or as between himself & the public, are such that 
the only legitimate inference from a consideration 
of those terms is that appct. cannot carry on his 
business without infringing the law.—Rt. v. Hypp 
JJ., (1912) 1 K. B, 645; sub nom. R. »v, COOKE, 
Cock 81 a K. B. 363; sub nom. RB. v. 

» av Pp. ATHERTON, 106 L. T. 152; 
J.P.117, D.C. sete we 
A Noell 61a ne oe uA , Monmouthshire JJ., Hz p. 

See, further, Licensin (Consolidation) Act, 
1910 (c. 24), 5. 23 (2) (a), eched. IV. 

800. To whom possession must be ylelded.| — 
The tenant of a eerhouse, holding a beerhouse 
licenge under 32 & 83 Vict. c. 27, assigned his 
interest in the premises to another, & gave up 
posession to him on Feb. 14. At the general 
Icensing sessions, on Mar. 6, the old tenant 
applied for a certificate for & renewal of the 
license, & was refused on the ground that he had 
been convicted of an oftence under 32 & 33 Vict. 
c. 27, 8. 8 The new tenant had not time after 
the transfer to him to give the requisite notices 
to enable him to apply at the general licensing 
sessions :—Held: he was entitled to apply at 
& special sessions, under 9 Geo. 4, c. 61, 5. 14.— 
R. v. MippiEesex JJ, (1871), L. R. 6 Q. B. 781; 
eh gen 3 25 L. T. 41; 19 W. R. 960; 

. tt Y, D : ; 
85 J.P bo IDDLESEX JJ., Ex p. Parsons, 
Annotations :—Consd. sim kin , 


erepeaeriirtmciens 
e 


Birmingham JJ. (1. 


36 L. T, 620. Expld. urray, etc., Manchester JJ. 0. 
Anan (1914), G. PLD, 999.8, s. ——.]— 


ad. Jurisdiction ¢ oy 
(1898), 24 V, L. R? ri pala Oe Lope | 21. R. 1323.—IR 
v. BOoTH (1883), 3 


e. ——.}—R. 
O. R. 144; 9 PLR 459.—CAN lioensee. }-— 


. v. 
COUNTY, CouNTY Court Jubak, {1969} 


h. Transfer refused — Position of | 

here a perce holding sation of 

f oe license to sell liquor in a public-house indorsation of a Hoense certificate 

0. Ro 2a ga DUNLOP (1892), 32 spplied for e transfer of 
» R. 323.—OAN, but the justices refused th 
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+ 62 L. J. M. C. 100. Refd, White v. Coquet- 
dale 79. (1881), 7 Q. B. D. 238. 

301. Jurisdiction to grant—Renewal refused to 
licensee—Application for transfer by landiord.]— 
R. v. Hotmes (1881), 45 J. P. Jo. 372. 

802. ——— Death of licensee without legal 
representative.|—A license holder, holding a 
license from Aug. 1896, to Oct. 1897, die in 
Nov. 1896, intestate ; no letters of administration 
were given as to an heir-at-law. Appit. took 

ossession of the premises from the landlord in 

ov. 1896, under an agreement to date from 
Sept. 1896. The license holder at the time of 
her death, being indebted to a beer merchant, he 
handed over her license to applt. Upon an applica- 
tion by applt. for a license under 9 Geo. 4, ce. 61, 
8. 14, to him as a new tenant or occupier until 
the expiration of the original license, the licensing 
justices made no order. On appeal to quarter 
sessions the justices there decided that the care 
did not fall within any one of the cases mentioned 
in 9 Geo. 4, c. 61, 8. 14, & that they had no juris- 
diction to grant the license :—Held: the justices 
had jurisdiction, & the case must go down to be 
dealt with on the merits.—Daviss v. EVANS (1898), 
77 L, T. 688; 62 J. P. 120; 14 T. L. R. 168, 
D.C 


308. Premises left unused.]—By 9 Geo. 4, 
c. 61, 8s. 4, licensing justices at special transfer 
sessions have power to license persons, “ intending 
to keep inns theretofore kept by other persons 
being about to remove from such inns,” to sell 
excisable liquors by retail. Justices acting 
under that sect. granted a license by way of 
transfer from a person who was not & had not 
been in occupation of the premises in respect of 
which he held it, & no excisable liquors had been 
sold upon those premises for many years :— 
Held: as the justices had disregarded the pro- 
visions of the statute giving them jurisdiction, & 
must have acted upon some _ considerations 
altogether outside that statute, they had not 
heard & determined the matter according to law, 
& that a mandamus ought to go commanding 
them so to hear & determine it.—R. v. CoTHAM, 
[1898] 1 Q. B. 802; 67 L. J. Q. B. 632 ; sub nom. 
R. v. PILKINGTON, ETC., JJ. & WALLACE, Ex p. 
Wittiams, R. v. CoruaMm, ETc., JJ. & WEBB, 
Ex p. WILLIAMS, 78 L. T. 468; 62 J. P. 435 ; 
sub nom. R. v. CoTHAM, ETC., & WEBB, Lx p. 
COTHAM, ETC., & WEBB, 46 W. R. 512; 14 
T. L. R. 867; 42 Sol. Jo. 470, D. C. 
Annotations :-—Consd. Mackrell v. Brentford JJ., (1900) 

2 Q. B. 387. Expild. & Distd. Wilson v. Crewe JJ., [1905] 

1K. B. 491. eid. HK. v. Manchester Corpn., [1911] 1 

K. B. 560; KR. v. Monmouthshire JJ., Ez p. Nevill (1913), 

109 L. T. 788. Mentd. R. v. Manchester JJ., {1899} 

1 Q. B. 671; R. v. Nicholson, [1899] 2 f B. 455; R. v. 

Dodds, (1905] 2 K. B. 40; R. ev, Woodhouse, [1906] 2 

K. B. 501; R. v. Offlow General Income Tax Comra. 
(1911), 27 T. L. R. 363; R. vu. Port of London Authority, 

itz p. Kynoch, [1919] 1 K. B. 176. 

804. Condition attached to license — For 
giving up license on quitting premises.|—An off 
license was granted to the occupier of a grocer’s 
shop upon the condition that the license should 
be given up upon appct. leaving or ceasing to 
carry on the grocery business upon the premises. 
The licensee sold his business, & the purchaser 
applied to the licensing justices for a transfer of 
the license to him. The justices refused to grant 


Held: his rights as licensee remained 
in him, notwithstanding his nace: 
tion.——R. vt. MOLLISON Ex p. ITZ- 
GERALD (1875), 1 V. L. R. 78.—AUS, 


k. Indor S arriects te 
the person in whose name it has been 
issued has no legal effect & is of no 
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it to another, 
6 transfer :— 


Part [V.—Granrt or Licrenszs. 


the transfer, on the ground that they were 
debarred from so doing by the condition upon 
which the license was granted :—Heild: the 
conditior was not an absolute bar to the transfer 
of the license, but only a matter to be taken into 
consideration when considering whether or no 
in their discretion they would grant the transfer. 
—OLDHAM JJ. v. GEE (1902), 86 L. T. 389; 66 
J. P. 3413; sub nom. GEE v. OLDHAM JJ., 50 
W. R. 304; 18 T. L. R. 3483 sub nom. GEE v. 
TAYLOR, ETc., OLDHAM LICENSING JJ., 46 
Sol. Jo. 298, D. C. 

305. ——— Transfer not authorising sale of liquor 
—Subsequent transfer.|—~By 9 Geo. 4, c. 61, 
s. 4, justices are given jurisdiction in special 
sessions to license by way of transfer ‘‘ persons 
intending to keep inns theretofore kept by other 
persons being about to remove from such inns.”’ 

ay sect. 14, ‘‘ If any person so licensed,” that 
is, duly licensed under the Act, ‘‘ shall remove 
from or yield up the possession of the house 
specified in such license,’’ the justices may 
transfer the license “‘to any new tenant or 
occupier of the house having so become un- 
occupied.”’ 

The license holder of an inn having become 
bkpt. the premises were assigned to W., who 
applied at the general annual licensing meeting 
for a renewal of the license to him. The renewal 
was granted, but the justices at the same time 
stated that W. was not a fit & proper person to 
hold the license, & that they only granted it on 
the terms that he would not sell liquor under it, 
but would procecd to transfer it to some one else. 
W. occupied the house by putting furniture into 
it, & he let some of the rooms for club meetings, 
but he sold no liquor there. Ie subsequently 
applied at special sessions fur a transfer to S., he 
having in the meantime given up possession to 
S. :—Held: the fact of the justices having stated 
at the time of granting the license to W. that he 
was not a fit & proper person to hold it did not 
prevent the grant from being valid, & conse- 
quently W. was at the time of the application for 
the transfer a ‘ person so licensed ’’ within the 
meaning of sect. 14; the requirement of sect. 4 
that the person removing from the licensed 
premises should, as a condition of the exercise of 
Jurisdiction under that sect., have therefore kept 
them as an inn, applies as well to a case in which 
the license holder has already removed from the 
house at the date of the application for the transfer, 
as to one in which he still remains in possession at 
that date, but that W. had sufficiently kept the 
premises as an inn to satisfy the provisions of the 
sect., notwithstanding that he had sold no liquor 
there; & under the circumstances the justices 
had jurisdiction to grant the transfer to S.— 
WILSON v. CREWE JJ., [1905] 1 K. B. 491; 74 
L. J. K. B. 304; 92 L. T. 164; 69 5. P. 111; 
= a R. 382; 21 T. L. R. 233; 49 Sol. Jo. 260, 


Annotation :—Retd. Webb v. City of London Liconsing JJ. 
(1910), 102 L. T. 70. 

306. Temporary authority pending transfer — 
Whether cancels existing license.|—ANDREWS v. 
Denton, No. 600, post. 

807. Grant of license to unfit person—-For pur- 
oo ie transfer.]—-WILSON v. CREWE JJ., No. 

9 a ° 


value to a new tenant applying to the 
Magistrates for a transfer of the 
license,—HarRwick HERITABLE IN- 
VESTMENT BANK, LTD. 9». HUGGAN 
007), 2 F. (Ct. of Sees.) 75; 40 Sc. 


—It a li 
R. 10 8. L. T. 320.—8GOT. 


PART IV. SECT. 2, SUB-SECT. 7.— 
D. (b). 


l. By bankrupt to official 
: censee becomes bkpt. before 
the expiration of his license, 
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(6) Assignment of Premises before Expiration 
of License. 
: rt Licensing (Consolidation) Act, 1910 (c. 24), 
308. Jurisdiction of justices—Refusal of renewal 
to old tenant—-Subsequent application for transfer 
ny pew tenant.|—R. v. MippLesex JJ., No. 300, 
ante. 

309. ——— Refusal of renewal to new tenant— 
Subsequent application for transfer.|—A house 
in Middlesex having becn licensed for some years 
under 9 Geo. 4, c. 61, I., the licensed tenant, 
gave up possession on Feb. 6, to T. At the 
adjourned general annual licensing mecting on 
Mar. 24, epniceion for a license was made on 
behalf of This was refused & no appeal was 
made under sect. 27. The license having expired 
on Apr. 5, the house was shut up. On May 4, T. 
applied under sect. 14 to the special sessions, who 
refused the license on the ground that tho renewal 
of the license had been refused at the general 
meeting. T. again applied on July 4, to the 
special sessions, undcr sect. 14; & tho justices 
refused a license on the ground that the case was 
not within sect. 14. On appeal, the general 
sessions refused on the same ground :—Held: 
having applied to the general licensing meeting & 
been refused, T. could not afterwards go to the 
special sessions.—R. v. TAYLOR (1872), L. R. 7 
Q. B. 487; 42 L. J. M.C. 133 375. P. 101. 
Annotation :—-Folld. 2. v. West Riding, Yorkshire JJ., 

Ex p. Hill (1895), 59 J. VP. 278. 

310. —— .} — After the licensed 
tenant had gone out of occupation & before the 
license expired, H., as a new tenant, applied to 
the general annual licensing meeting for the 
renewal to him of the license of a beerhouse 
licensed before & continuously since May 1, 1860, 
but it was refused on the ground of the disorderly 
character of the house. Krom this refusal LH. 
appealed to quarter sessions, & the appeal was 
dismissed after a full hearing. After the expira- 
tion of the license H. applied to the special 
sessions for a new license in his own name, which 
was refused on the same grounds after a full 
hearing. H. appealed to quarter sessions, who 
refused to rehear the evidence & dismissed the 
appeal as res judicata. WU. applied for a mandamus 
for a rehearing :—Held: a mandamus should not 
be granted.—R. v. WEST RIDING OF YORKSHIRE 
JJ., Ba p. Hity (1895), 59 J. P. 278, D. C.; affd., 
59 J. P. Jo. 308, ©. A. 

811. Refusal of transfer to first new tenant 
—Application by subsequent new tenants.| —Hz p. 
Topp, No. 317, post. 

312. Refusal of new license to new 
tenant—Application for transfer by subsequent new 
tenant.|—The holder of a country publican’s 
license left the house in Apr. F., a new tenant, 
applied for transfer on Aug. 31, but the justices 
refused it, & suggested an application for a new 
license. ‘The new license was applied for, & being 
opposed was refused on Sept. 28. W., a new 
tenant, entered on Oct. 7, & applied on Nov. 2 
for a transfer, when the justices refused to hear 
W., on the ground that they had heard F.’r 
application & refused it, holding that the mattes 
was res judicata :—Held: justices were bound to 
hear W.’s application, & rule for mandamus made 

















assignees may carry on the business 
of such Hcensee until the expiration of 
the Hicense.—DUNLOP v. Ulk (1893), 
14 N. S. W. L. R. 430.—AUS8. 


m. Upon death of owner intestate.) 


assignee. } 
official 
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absolute accordingly.—R. v. UPPER GOLDCROSS 
JJ. (1889), 62 L. T. 112; sub nom. R. v. UPPER 
OsaoLpcross JJ., 538 J. P. 823, D. C. 

318. ——— ——— Appeal to quarter sessions pend- 

ing—— Application for transfer in new licensing 
ear.]|—T., in Oct. 1888, applied for transfer of an 
ndoor beer license, & was refused. He appealed 
to E raat sessions, who refused to hear him, & 
held he had no right to appeal, but stated a case 
for the High Ct. on that point only. The High Ct. 
in Oct. 1889, held T. had a right to appeal. T. 
next applied at transfer sessions, on Nov. 27, 
1889, for a transfer as before, & the justices 
refused to hear him as they had heard the same 
application before in 1888 :—Held: the justices 
were bound to hear the application, as it was 
made in a new licensing ycar.—It. v. WELBY 
(1890), 64 J. P. 183, D. C. 

814. ——— Transfer granted to new tenant— 
Neglect to apply for renewal at general sessions— 
Application for transfer in new licensing igh am 
On Sept. 2, 1890, the duly licensed tenant of a 
country beerhouse removed from the house with- 
out having applied for the renewal of the license 
at the general annual licensing meeting on Aug. 30. 
On the same day a new tenant entered into occupa- 
tion of the house, & on Sept. 5, obtained at petty 
sessions a temporary license under Licensing Act, 
1842 (c. 44), until Sept. 27. On Sept. 27, an 
adjournment of the general annual licensing 
meeting was held, & also a special session for the 
transfer of licenses under 9 Geo. 4, c. 61, 8. 14, & 
at the latter tho new tenant applied for & obtained 
a license until Oct. 10, then next ensuing. On 
Jan. 3, 1891, he again applied at a special transfer 
session held on that day under the same sect. for 
a grant of a license to continue until Oct. 10, 1891 : 
—Held: having already held a license in respect 
of the premises from Sept. 27, to Oct. 10, 1890, 
he was not a ‘‘ new tenant ”’ within the sect. & 
the justices had no jurisdiction to grant the 
application.—H. v. PowELL, [1891] 2 Q. B. 693; 
60 L. J. Q. B. 694; 65 L. T. 210; 565. PP. 52; 
sub nom. R. v. SWANSEA JJ., 39 W. R. 6380; 7 
T. L. R. 586, C. A. 

Annotations :~-Distd. Baldwin « Dover JJ, [1892] 2 Q. B 


421. Refd. Price v James, [1892] 2 Q. B. 428; Symons 
v. Wedmore, [1894] 1 Q. B. 401. 


(ec) Transfer afler Expiration of License. 

nae rience (Consolidation) Act, 1910 (c. 24), 
8. : 

315. Jurisdiction of justices—Refusal of renewal 
to former occupier—Continuance of occupation till 
after expiry—Application by new tenant at transfer 
sessions.|—W., duly licensed under 9 Geo. 4, 
c. 61, applied at a general annual licensing meeting 
on Sept. 15, for a renewal of his license, which was 
refused. The license expired upon Oct. 10, 
oe & he then ceased to sell excisable 
liquors, but continued in occupation of the house 
until Oct. 13; he then gave up possession to S., 
who, after giving the proper notices, applied at 
& special sessions for a new license in respect of 
the premises, under sect. 14. The justices refused 
the application, on the ground that as W. was not 
licensed within the terms of above sect. at the 
time of his removal from the house, they had no 
jurisdiction :—Held: the decision of the justices 
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‘oht,-SIMPKIN v. BIRMINGHAM JJ. (1872), 
a Na ar B. 482; 26 L. T. 620; 36 J. P. 709; 
sub nom. R. v. BIRMINGHAM JJ., 41 L. J. M. C. 
102; 20 W. R. 702. 


-—Folld. Ex p. Todd (1878), 3 _Q. B. D. 407 ; 
Annotations pania tf f ; 


’ 1881), 7 Q. B. D. 238. ld 

Fe i earnook JJ. 111883), gals B. D. 638. Folld. % 

London County JJ., [1903] 2 K. B. 19. Refd. R. ov. 

Wakefield, etc., Westmoreland JJ. (1888), 58 L. T. 494; 

Baldwin v. Dover JJ., [1892] 2 Q. B. 421. 

316. .|—The tenant of an 
alehouse who was duly licensed under 9 Geo. 4, 
c. 61, applied for a renewal of his license, which 
was refused. He continued in occupation of the 
house after his license had expired, & then 
removed. A new tenant took possession of the 
premises, & applied for a license under 9 Geo. 4, 
c. 61, 8. 14. The justices refused the application 
on the ground that, as the outgoing tenant was 
not licensed at the time of his removal, they had 
no jurisdiction to entertain the application :— 
Held: the decision of the justices was right.— 
R. v. Lonpon Country JJ., [1903] 2 K. B. 19; 
241, J. K. B. 6473; sub nom. R. v. LONDON JJ., 
Ex p. Reep, 88 L. T. 673; 67 J. P. 2775 51 
W. a 629; 19 T. L. R. 444, C. A. 

317. ——— Possession given up during existence 
of license-—-Refusal of transfer to new tenant—Ap- 
plication by subsequent new tenant for transfer.]— 
The power of granting a license at special sessions 
under 9 Geo. 4, c. 61, 5. 14, to a new tenant, 
where a person duly licensed under that Act 
gives up possession of the house during the con- 
tinuance of his license, extends only to the period 
for which the former tenant’s license would have 
lasted. '., duly licensed under 9 Geo. 4, c. 61, 
on Aug. 3, 1877, gave up possession of the licensed 
premises, & became tenant. The license 
expired on Oct. 10, following. At the general 
annual licensing meeting, held on Aug. 28, 1877, 
lL. applied for a transfer of the license to him, 
but the justices refused the application on the 
ground of his previous misconduct. On Sept. 28, 
Bb. gave up his tenancy, & was succeeded by G., 
who on Nov. 29, also gave up the tenancy, & was 
succeeded by T. After giving the proper notices, 
T. applied at a special sessions, under 9 Geo. 4, 
c. 61, s. 14, for a license in respect of the premises. 
The justices declined to entertain the application, 
on the ground that they had no jurisdiction :— 
Held: inasmuch as the application was made 
after the expiration of the period for which the 
previous license remained in force, the decision 
of the justices was right. Semble: the power to 
grant a license under sect. 14 is not confined to 
the case of the tenant immediately succeeding 
the outgoing holder of the license.—Ez p. Topp 
(1878), 3 Q. B. D. 407; sub nom. Re Topp, 47 
L. J. M. C. 89; 42 J. P. 662. 

_tnnotatrons :-—Consd. White v. Coquetdale JJ. (1881), 7 
. B.D. 238. NB. R. v. Liverpool JJ. (1883), 11 Q. B. D. 
. Refd. R. v. Market Bosworth, Licensing JJ. (1887), 

56 L. J. M. C. 96; Stevons v. Green (1889), 23 Q. B. D. 

143; Murray v. Freer, [1893] 1 Q. B. 281; R. v. London 

JJ., Ex p. Reed (1903), 88 L. T. 673. 

318. Death of license holder.]—-K., licensed 
to sell intoxicating liquors under 9 Geo. 4, c. 61, 
died on Sept. 27. At the general annual licensing 
mecting on Oct. 2, application was made by the 
lessees of the house for a fresh license, without 
giving the requisite notices under 35 & 36 Vict. 
c. 94, as there was no time to give them. This 
application was rejected on the ground that they 
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—Re BALLHAUSEN, Kx p MOMANUS _. | Of an existing license; there is no 

(1893), 19 V. L. R. 66.—AUS, Eap revere Ch tee 7. jurisdiction to grant a transfer after the 

+ (6). foense has ceased to operate.—R. v. 

n, ere ae KELLY v. MONTAGUE 0. Jurisdiction of justices. }—A trans- | LONGFORD COUNTY QUARTER SESSIONS, 
(1892), 29 L. R. Ir. 429.—IR, fer of a license must be a transfer ' [1933) 21. R. 109.— 
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were not in occupation of or about to occupy 
the premises. K.’s license expired on Oct. 10. 
On Nov. 18, W., as assignee of the heir of K., gave 
notice that he would apply at the special sessions 
on Dec. 4, for a new license in respect of the house 
under 9 Geo. 4, c. 61, s. 14 :—Held: the justices 
had no jurisdiction to entertain the application, 
as it was made after the expiration of the period 
for which the previous license remained in force. 
—WHITE Vv. COQUETDALE JJ. (1881), 7 Q. B. D. 
2388; 50 L. J. M. C. 128; 44 L.7T. 715; 45 J. P. 
539; 30 W. R. 16, D. C. 


Annotations :—N.F, R. v. Liverpool JJ. (1883), 11 Q. B. D. 
638. Refd. R. v. London JJ., Ex p. Reed (1903), 88 


L. T. 673. 

819. Wilful neglect of previous holder to 
apply for renewal.|/—S., tenant of a house & 
licensed to sell exciseable liquors therein, made 
over the house in June, 1881, to W., who forth- 
with sub-let it to B. B. applied at a spccial 
sessions for a transfer of the license, which was 
opposed by S., & refused. At the time of the 
general licensing meeting B. was in occupation, 
but was about to leave owing to illness in her 
family, & did not apply for a renewal of the 
license. She left shortly afterwards & the house 
was shut up, & no excisable liquors had been 
sold there since June. In Sept., after the close of 
the licensing mecting, the landlord learnt that 
the house was vacant & took possession. The 
license expired on Oct. 10. The landlord after- 
wards let to ))., who in Jan. 1882, applied to a 
special sessions for a renewal of the license: 
Held : (1) B. as occupier, though not holding a 
license, was a person entitled to apply at the 
general sessions for a renewal of the license, & 
the event mentioned in 9 Geo. 4, c. 61, 5. 14, of 
the occupicr of a house being about to quit the 
same neglecting to apply at the general meeting 
for a license to continue to sell excisable liquors 
therein, had occurred, so that an application 
under that sect. could be made; (2) it was not 
necessary that the application should be made 
before the expiration of the period for which the 
old license was in force, & the justices in special 
sessions had jurisdiction to grant the application. 
—h. v. Liverroon JJ. (1883), 11 Q. B. D. 638; 
o2 L. J. M. C. 1143 sub nom. R. v. LANCASHIRE 
JJ..49 L. T. 244; 32 W. R. 20; sub nom. R. v. 
LAWRENCE, 47 J. P. 596, C. A. 

Annotations :—As_to (1) Folld. R. v. Newcastle Licensing 
JJ. (1886), 51 J. P. 101. Apld. R. v. Market Bosworth 
Licensing JJ. (1887), 56 L. J. M. C. 96. d. Stevons 
v. Green (1889), 23 Q. B. D. 143. Folld. R, v. Powell, 
11891] 2 Q. B. 693; Baldwin v. Dover JJ., [1892] 2 

- B. 421. Consd. Price v. James, [1892] 2 Q. B. 428. 
olld. Symons v. Wedmore, {1894] 1 Q. B. 401. Expld. 

R. ». London County JJ., [1903] 2 K. B. 19. Refd. R. v. 

West Riding of Yorkshire JJ. (1888), 36 W. R. 855; 

Thornton v. Clegg, etc., Shoffield JJ. (1889), 53 J. P. 

742; Sharp », Wakotiold (1891), 55 J. P. 197; RR. v. 

West Riding, Yorkshire JJ., Er p. Hill (1895), 59 J. P. 

278; Wilson v. Crewe JJ. (1905), 74 L. J. K. B. 304; 

R. v. Bath JJ., Er p. Spiers & Pond (1908), 99 L. T. 

54. As to (2) Refd. Narra v. Freer, [1893] 1 Q. B. 281; 

Wernham v. R., {1914) 1 K. B. 468. 


320. Renewal refused to first new tenant-—— 
Application by subsequent new tenant.) — The 
license holder of an inn yielded up possession of 
the premises in Dec. 1890; at a special session 
in May, 1891, a new tenant unsuccessfully applied 
for a transfer of the license; at the adjourned 
general annual licensing meeting in Sept. 1891, 
another new tenant unsuccessfully applied for a 
renewal of the license, neither of the appcts. 
appealed to quarter sessions. The then current 
license expired on Oct. 10, 1891. In Mar. 1892, 
applt., who had become tenant of the house, 
opplied, under 9 Geo. 4, c. 61, 8. 14, for a license :— 

dad: the justices had jurisdiction to grant the 
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application.— BALDWIN v. Dover JJ., [1892] 2 
Q. B. 421; 61 L. J. M. C. 215; 566 J. P. 428; 
8 T. L. R. 574, D. C. 


ca Nahr ik nae bloat oo ees a2 (1905), if L. ~ 
. B. ; R. v. Ba oens .» BL p. ers 
Pond (1908), 72 J. P. 356. cia 


E. Provisional Grant. 


ae licensing (Consolidation) Act, 1910 (c. 24), 
8. 33. 

$21. May be made for a term.]—R. v. JoHn- 
STONE, No. 322, post. 

322. Validity—Only when final order made.]-— 
Licensing Act, 1904 (c. 23), 8. 4 (3), which provides 
that ‘‘ the justices may, if they think fit, instead 
of granting a new on license as an annual license, 
grant the license for a term not exceeding seven 
years,’ applies as well to a provisional license 
under Licensing Act, 1874 (c. 49), 8. 22, in respect 
of a house about to be built as to an ordinary 
license for an existing house. Such a provisional 
license is not operative as a license until the house 
has been completed & the final order made, & 
consequently a‘grant of a provisional license to be 
in force for seven years from the date of the 
final order is a grant of a license ‘ for a term not 
exceeding seven years ”’ within above sect.—R. v. 
JOHNSTONE, [1906] 1 K. B. 2283; sub nom. ht. 
v. JOHNSTONE, Ha p. CoBBOLD, 75 L. J. K. B. 
229; 94 1. T. 377; 70 J. P. 118; 54 W. R. 
347; 22 T. Ll. R. 2283 sub nom. KING v. JONN- 
STONE, /va p. COBBOLD, 50 Sol. Jo. 207, 1D. 0, 

328. Renewal.|—By Licensing Act, 1874 (c. 49), 
s. 22, where premises are about to be constructed 
for the purpose of being used for the sale of 
intoxicating liquors to be consumed on _ the 
premises, the licensing justices if satisfied with 
the plans of such premises submitted to them, 
may make a provisional grant of a license in 
respect of such premises, such grant to be of no 
validity until declared to be final by an order of 
the licensing justices. The provisional grant of 
a license shall be subject to the same conditions 
as to the giving of notices & gencrally as to 
procedure as if such grant were not provisional :— 
Held: (1) a provisional license granted under 
sect. 22 of the Act is capable of renewal, & may 
be renewed although the premises have been 
completed, & an application to the justices for an 
order declaring the license final has been made & 
refused ; (2) an appeal lies to quarter sessions 
against the refusal of the justices to renew such 
provisional license.—R. v. LONDON County JJ. 
(1889), 24 Q. B. LD. 341; 591. J. M. CU. 713 62 
L. T. 458; 54 J. P. 2183 sub nom. BR. v. LONDON 
County JJ., Ex p. BUCKLE, 38 W. HK. 269, D. C. 5 
subsequent proceedings, sub nom. R. ve. POWNALL 
(1890), 63 L. T. 418, D. C. 

Annotation :-—Refd. R. v. Johnstone, [1906] 1 K. B. 228. 


324. —-— Compensation money delayed—Pre- 
mises improperly conducted.|—In Feb. 191], the 
licensing justices referred the question of the 
renewal of a license to the compensation authority, 
& in July, 1911, the compensation authority 
refused the renewal subject to the payment of 
compensation. The license was _ provisionally 
renewed by the licensing justices in Feb. 1911, 
& again in Feb. 1912, & in Feb. 1913. As the 
compensation money was not likely to be paid by 
Apr. 5, 1914, an application for a further pro- 
visional renewal of the license was made to the 
‘icensing justices, in Feb. 1914. That applica- 
tion was refused as the licensing justices were of 
opinion that the ere interested in the com- 
pensation money unreasonably delayed the 
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proceedings, & that but for such delay the com- 
tion money would have been paid in such 
time as to make the application for the further 
ei apanar renewal unnecessary. The licensee 
ving obtained a rule nisi for a mandamus 
requiring the licensing justices to hold a further 
meeting in order to hear & determine his applica- 
tion for a further provisional renewal :—Held: 
the rule must be made absolute on the ground 
that even if there had been delay on the part of 
those interested in the compensation moncy, that 
was no ground for refusing to grant the provisional 
renewal, & there was no evidence that there had 
been wilful delay by those partics. Qu.: whether 
personal misconduct by a licensce in the carrying 
on of the licensed premises after the question of 
renewal of his license has been referred to the 
compensation authority entitles the licensing 
justices to refuse to grant a further provisional 
renewal.—R. v. NEWINGTON LICENSING JJ., Wa p. 
MAKEMson, [1014] 2 K. B. 710; 83 I. J. K. B. 
1867; 111. T. 72; 785. P. 271; 30 T. L. RB. 
426, D. C. 

825. Final order — Whether justices bound to 
grant.|—Licensing justices agreed to grant a 
provisional license for a railway refreshment 
room according to plans shown, though they 
directed change of site, which appct. agreed to. 
But there was never any further assent of justices 
to any other sito. At the application for the 
final order the eight justices were equally divided, 
& neither adjourned the matter nor was an 
adjournment asked for. A rule nisi for a man- 
damus being granted, the justices thereafter met 
again é& agreed by a majority to make the final 
order :—Held: the rule for mandumus may be 
made absolute, but without costs, & not to be 
drawn up eta Pe on further application.—l. v. 
Cox (1884), 48 J. P. 440. 

826. ——— -~——— Bullding in substantial accord- 
ance with plans.|—t. v. LONDON County JJ., 
N Goes ante. 














.|—-A provisional license 
had been granted upon plans which had been con- 
firmed by the confirming committee. These plans 
had been prepared for a site on a level surface, 
whereas the site was on a slope, & it became neces- 
sary to make certain alterations in the plans. 
The premises having been completed in accordance 
with the altcred plans, an application was made 
to the licensing justices for the final order, but 
this application was refused, as the justices thought 
that the building was not “in accordance with 
the plans” & that sea had no jurisdiction to 
sanction any variation in plans which had been 
confirmed by the confirming authority :—Jleld: 
to be “in accordance with the plans ’’ means to 
be ‘in substantial accordance with the plans,’’ 
& the premises having been completed as nearly 
as possible in accordance with the original plans, 
the justices had power to allow a variation from 
the approved pas & had jurisdiction to grant, 
& were in fact bound to grant, the final order, 
although the altered plans had not been before 
or approved by the confirming authority, but 
that, if there be a substantial variation in the 
plans, that is, a variation which makes the pre- 
mises intended to be used as a public-house less 
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_p. Land appurtenant to the build. AUS. 

ing.}—A license for the sale of liquor & ———.J—R. . 
at a public-house covers the land 9 Q. L. J. 2423.—AUS, 
appurtenant thereto. — Carne v. 


PRTERSON (1876), 2 V. L. R. 143.— 6 S. RN. S. 
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for that ose than they would have been 
ie the pisns had been accurately followed, the 
justices would have the right to refuse the final 

order.—R. v. POWNALL (1890), 63 L. T. 418; 54 

J.P, 438; 6T. L. R. 282, D. C. 

328. Grant of license to unfit person—For pur- 
pose of compensation.|—A county borough corpn. 
under statutory powers for the improvement of 
a district, bought land in the borough, including 
licensed premises, dismantled the premises & put 
caretakers therein with a view to suppressing un- 
necessary licensed premises on payment of com- 
pensation to the corpn. under _Licensing Act, 
1904 (c. 23). At the next annual licensing sessions 
the caretakers, in pursuance of an arrangement 
between the corpn. & the justices, applied for re- 
newal licenses, some under 9 Geo. 4, c. 61, & some 
under Beerhouse Act, 1840 (c. 61). The licensing 
justices provisionally granted renewal licenses 
subject to a reference to quarter sessions, the com- 
pensation authority under Licensing Act, 1904 
(c. 23), 8. 1. It was contended that the renewals 
were void because the caretakers were not persons 
keeping or about to keep alehouses under 9 Geo. 
4, c. 61, or real resident holders & occupiers under 
Beerhouse Act, 1840 (c. 61), & because some of 
the justices who granted the renewals were 
members of the corpn. & parties to the arrange- 
ment :—Held: the justices having honestly exer- 
cised their discretion & the transaction being 
bond fide & for the purpose of carrying out the 
object of Licensing Act, 1904, the renewals were 
valid.— LEEDS Corpn. v. RKyper, [1907] A. C. 
420; 76L. J. K. B. 1082; 97 L. T. 261; 71 
J. P. 484; 23 T. L. R. 721; sub nom. LEEDS 
Corrpn. v. Woopuousek, 51 Sol. Jo. 716, H. L. ; 
revag. S. C. sub nom. K. v. WOODLOUSE, [1906] 2 
K. B. 501, C. A. 

Annotations :—Consd. R. v. Jackson (1906), 96 L. T. 773 
R. v. Shann, [1910] 2 K. B. 418; KR. ». Bath Compensa- 
tion Authority, [1925] 1 K. B. 695. Refd. R. v. Walsall 
rey Me Authority, RK. v. Walsall Licensing JJ. 
(1910), 102 L. T. 737. Mentd. R. v. Electricity Comrs., 


Kr p. London Electricity Joint Comunittee Co. (1920), 
Ltd., (1924) 1 K. B. 171. 





SUB-SECT. §.—EXTENT OF LICENSE—PREMISES 
COVERED. 

329. Altered premises—Indentity—Question of 
fact.|—-If a licensed alehouse has additions made to 
it, it does not follow that the occupier must give 
the notice provided for by 9 Geo. 4, c. 61, s. 10, 
as ‘‘ for a house not theretofore kept as an inn.’’ 
It is a question of fact for the justices whether 
by such additions the house has become a new 
house. 

A., the occupier of a licensed house, added to 
his premises the adjoining house, & made them 
all one establishment. Upon applying for a re- 
newal of his license, the magistrates refused, upon 
the ground that the premises were not the same, 
& that no notice had been given as for an original 
license. Upon an appeal against this refusal, the 
quarter sessions renewed the license, subject to 
a case as to whether, under the circumstances, 
the notices were necessary :—Held : upon the fore- 
going facts, the sessions were right in renewing the 
license.—R. v. Smitn (1866), 15 L. T. 1783 31 
J. P. 259. 

Annotation :—Apld. BR. v. Raflles (1876), 45 L. J. M. C. 61. 


: W. 88; 23 N. &. 
W. W.N. 9.—AUS. 
t. ———.}] — PEDDER vv. GLEESON 
(1907), 8 Tas. L. R. 10.—AU8. 
a. ~——.]— Deft. was licensed to 


YALDWYN (1899), 
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330. house licensed under 
the Licensing Act, 1872 (c. 94), for the sale of in- 
toxicating een by retail, was enlarged by the 
occupier & the sale of such liquors was carried 
on in the part added :—Held: the license must 
be taken to include reasonable additions to the 
original premises, & it was a question of fact 
whether, after such alterations, the premises were 
substantially the same as those licensed.—R. v. 
RAFFLES (1876), 1 Q. B. D. 207; 45 L. J. M. C. 
61; 34 L. T. 180; 24 W. R. 586; 40 J. P. Jo. 


68, D. C. 

Annotations :—Consd. Ballam v. Wiltshire, R. v. Hampshiro 
JJ.(1879),44 J. P. 72. Distd. Deer v. Bell, Deer v. Wirrall 
Licensing JJ. (1895), 64 L. J. M. C. 85. R . v. 
Sheffield (1899), 63 J. P. 595. 


331. -|—M., licensed under 9 
Geo. 4, c. 61, had premises & stables covering a 
large area, the public-house being at one end & 
facing into O. Street. He converted some stables 
into additional private rooms & a refreshment 
bar, & opening an entrance to the premises from 
H. Street, a street parallel with O. Street. The 
alterations affected about one-third of the pre- 
mises formerly stables only, but all were within 
the area of the old premises. M. being charged 
under 35 & 36 Vict. c. 94, s. 3, with selling in the 
new refreshment bar without a license, the justices 
holding that the premises were entirely altered, 
convicted M.:—Held: as it was a question of 
fact for the justices the ct. would not interfere, 
& the conviction was affirmed accordingly.— 
MAHON v. GASKELL (1878), 42 J. P. 582, D. C. 

3382. —W. bought a small two- 
storeyed inn in an obscure cross street, & on apply- 
ing to the justices for a transfer, showed them plans 
representing a three-storeyed house, which he had 
also bought in the leading thoroughfare, the back 
yard of which joined the back yard of the inn, 
& that he proposed to join the two houses & use 
them as one. The justices approved & granted 
the transfer. At next general annual meeting W. 
informed the justices that he had joined the two 
houses, thereby doubling the premises, & no one 
opposing, a renewal license was granted. W. was 
then charged with selling liquors in the new house 
without a license, & the justices dismissed the 
case, holding the new part of the premises covered 
by the license :—Held: as it was a question of 
fact for the justices whether the licence covered 
the added portion as well as the original inn, the 
ct. could not interfere in any way, & there was no 
question of law involved.—BALLAM v. WILTSHIRE, 
R. v. HAMPSHIRE JJ. (1879), 44 J. P. 72, D.C. 

833 -|—Where on an applica- 
tion for the renewal of the license in respect of 
a beerhouse licensed before & continuously since 
May 1, 1869, the licensing justices determined as 
a fact that in consequence of alterations completed 
since the last renewal of the license, the premises 
were substantially different from the premises 
theretofore licensed, they had a discretion to re- 
fuse the renewal, on the ground that the house 
was not nec , having regard to the require- 
ments of the neighbourhood.—R. v. SHEFFIELD 
JJ. (1899), 63 J. P. 595, C. A. 


—— ——.]—A 
































sell ‘‘in & upon the premises known 
as PP.” P. stood upon the front part 
of a deep lot own if Goethe the rear 
part of which had n for man 
ears enclosed & used as a fair ground, 


the conviction was 
PALMER (1881), 46 U. C. R. 262.—CAN. 

b. ——-~-.]-—PHILLIPs 
VOOATE (1899), 1 F. (Ct. of Sess.) 828. 
—S8COT. 


43 


834, ——- ——— Duty of justices—To decide 
whether premises are the same or not.]—Where 
no objection on any of the four grounds specified 
in 32 & 33 Vict. c. 27, 8. 8, is made to the renewal 
of the certificate for a beerhouse licensed on, & 
continuously since May 1, 1869, but the premises 
have been structurally altered since the last re- 
newal, it is the duty of the justices upon an appli- 
cation for renewal, either to renew or to refuse to 
renew the certificate, & they can only refuse to 
renew on the ground that the premises are not 
substantially the same premises as those which 
were licensed on & ever since May 1, 1869. They 
cannot, against the will of appct., renew the cer- 
tificate only as to such parts of the premises as 
were so licensed without deciding whether the 
premises are substantially the same or not, & 
without refusing to renew the certificate in the 
form in which it had been always previousl 
granted.—R. v. BRADFoRD JJ. (1806), 74 L. T. 
287; sub nom. R. v. BRADFORD LICENSING JJ., 
Ex p. HARDCASILE, 60 J. P. 265, D.C. 

835. ———_ ——— What alterations will change 
identity — Improvements.| — (1) Applt. was the 
holder of a license for a beerhouse existing previous 
to 1869. He rebuilt the premises, bringing for- 
ward the front wallover a strip of garden in front 
of the old premises, & substituting brick for a 
wooden structure forming part of the old house. 
The new bar stood on the site of the former strip 
of garden. The justices convicted him of selling 
on unlicensed premises, & the conviction was 
affirmed at quarter sessions subject to a case being 
stated :—Held: there was no evidence to support 
the conviction, on the ground that there was no 
real addition to the premises, & the beer was sold 
on a spot which was substantially a part of the 
old licensed premiscs. 

(2) Applt. having applied for a renewal of his 
license, this was also refused, & the refusal con- 
firmed by the justices at quarter sessions subject 
to a case stated :—Held: in view of the former 
decision, it was not open to the justices to treat 
the new premises as other than the old licensed 
premises in an improved condition, & they had, 
therefore, no jurisdiction to refuse the renewal of 
the license.—DEER v. BELL, DEER v. CHESHIRE 
Wirrar Division LICENSING JJ. (1805), 64 1. J. 
M.C. 85; 58 J5.P.513; 48 W. RR. 2863 11 T. 1. R&R. 
188; 15 R. 280, D. C. 

336. ——— Reasonable additions.] — 
R. v. RAFFLES, No. 3380, ante. 

337. Prescription of metes & bounds of house—— 
Power of justices.|—-S. applicd in 1875 for renewal 
of his license to keep an inn or victualling house. 
No notice of opposition had been given. Since 
the previous general licensing mecting, a room 
which originally was part of the structure of the 
premises, but which had been Ict as teeta & 
used as a shop, was now intended to be used as 
art of the licensed premises, & the shop had 
Pash discontinued. The justices renewed the 

license, but inserted words describing the premises 
as including those parts previously used by a 
' former tenant, when the room in question was a 








appointed for a municipality in the 
province hag no authority to sell in @ 
city or town the boundaries of which 
are not included wthin the boundaries 
of the pha gar ect Fem de v. KIKRLDING 


right.—R. v. 


»y. LORD AD- 


mmediately within which enclosure (1919), 52 N. 8. H. 412.—CAN. 

deft. sold liquor for which he was 4. J TuigI 174 eee 

convicted :—Held: as the fair ground, ESSOR, [1912] 8. C. 774. . f. Public faira & markets.) — The 
though part of the lot on which the d. ———.}~-MARSHALL & HENDRIE holder of a certifioate for the sale of 
hotel , wag not used in connection . R. (1915), 836 N. L. R. 466.—8. AF. excisable Mquors is entitled to sell 
with or for the enjoyment of the hotel, @. Vendor for ae) — liquor at a public fair or market in the 
it was not covered by the license, & A vendor of intoxicating quor sano parish with his licensed premises, 
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S. appealed to quarter 


sreD & no part thereof. 

ns against this condition :—Held: the jus- 
tices were entitled to insert the words, for being 
mere words of description, they did not sub- 
stantially alter the existing license. Qu.: whether 
S. was now prevented from using the shop as part 
of his premises notwithstanding the words of 
description in the renewed license.—STRINGER v. 


To JJ. (1875), 33 L. T. 568; 40 

e ® 22. 

Annotations :—-Distd. I. v. Bradford JJ. (1896), 74 L. T. 
287. Aipd. Customs & Excise Corars. v. Griffith, (1924) 





338. ——— -}] — (1) Messrs. Harrods were 
the owners of a large block of buildings, in one 
room of which they had an off-license. In another 
room they had a restaurant which communicated 
with rooms used by the public, & in respect of 
this restaurant the justices granted a license, con- 
fined by metes & bounds to the actual restaurant, 
which license was duly confirmed. 

In another part of the premises was a cellar 
to which the public had no access, from which 
Messrs. Harrods supplied the wants of the 
restaurant &of the off-license. The justices fixed 
the monopoly value as the difference between the 
value of the restaurant when unlicensed, & its 
value when licensed :—Held: Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 70, did not interfere 
with the power of the justices to grant a license 
to premises with such internal communication, 
although the owner was not entitled to use it; 
& the decision of the justices as to the monopoly 
value was correct. 

(2) Finance Act, 1911 (s. 48), s. 4, was passed 
for purposes of excise, & does not limit the rights 
of justices in granting a license.—Customs & 
Excish Ooms. v. GRIFFITH, {1924] 1 K. B. 163; 
93 L. J. K. B. 315; 88J.P.11; 40 T. 1. BR. 110; 
68 Sol. Jo. 303; 22 L. G. R. 27, D. C.3 affd., 
(1924) 1K. 8B. 785; 038 L.0. K. B. 7915 181 L. T. 
111; 88 J. P. 85; 40 T. L. R. 4443; 68 Sol. Jo. 
683, C. A. 

See, also, Sub-sect. 5, A. & B., post. 


* Sup-spcr. 0.—Srructruri: or LICENSED 
PREMISES. 


A. Consent lo Alterations. 


oe Licensing (Consolidation) Act, 1910 (c. 24), 
gs. 71. 

339. Conditional consent—Power of justices.]— 
Where under the Licensing (Consolidation) Act, 
1910 (c. 24), s. 71, the owners of licensed premises 
in respect of which justices on license was in force 
madc an application to the licensing justices for 
their consent to an alteration in the premises 
which would give increased facilities for drinking: 
—-Held: (1) the justices were not entitled to take 
into consideration the fact that if they gave their 
consent to the alteration no monopoly value would 
be payable in peepee of the increased drinking 
facilities thereby given; (2) the justices were not 
entitled to make it a condition of giving their 
consent to the alteration that appcts. should sur- 





or in any adjoining parish, without 
obtaining special Pe oe ae coon 
»® BROWN eee 21 R. (Ct. of Sess.) 


Sypow (1913), C. P. D. 33.—S. AF. 
h. —~.}-In the absence of any 
special agreement, a Hcense is personal 
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render the license of some other house of theirs 
anywhere in the district. Qu.: whether the jus- 
tices might not invite the surrender of the license 
of another small house of appcts.’ in the immediate 
neighbourhood of the premises in question.—R. 
y. WANDSWORTH LICENSING JJ., Ex p. WHIT- 
BREAD & Co., [1921] 3 K. B. 487; 90 L. J. K. B. 
1114; 125 L. T. 540; 853. P.171; 37 T. L. R. 
619, D. C. 

340. Matters to be considered—Non lability to 
monopoly value in respect of increased drinking 
facilities.|—R. v. WANDswoRTH Licensina JJ., 
Ex p. WHITBREAD & Co., No. 339, ante. 

341. When consent refused—But alterations 
made—Power of justices to refuse renewal.|— 
In 1896 licensed premises included two buildings, 
a hotel & a restaurant, &, with the consent of the 
licensing justices, in 1903 part of the ground was 
excluded from the licensed area & various struc- 
tures, including a theatre, were erected on the 
excluded portion. At the beginning of 1910 the 
construction of a stage door communicating 
between the theatre & the licensed area was com- 
menced without the knowledge or consent of the 
licensing justices, but there was no evidence that 
this door had been used. In June, 1909, applica- 
tion was made to the licensing justices to exclude 
from the licensed area a further portion of the 
ground originally included therein, known as the 
kitchen garden, for the purpose of erecting a 
skating rink thereon. This application was re- 
fused by the justices, but, notwithstanding such 
refusal, applt., or certain lessees of the owners of 
the premises, proceeded to build upon this portion 
of ground a skating rink. No intoxicating liquors 
had been sold or consumed thereon. Four exits 
from the skating rink into portions of the licensed 
area & a main entrance from a public street called 
P. Avenue to the skating rink were made without 
the knowledge & consent of the licensing justices. 
There was no evidence that the exits had been 
used. Applt., or the owners of the premises, also 
without the permission & without the knowledge 
of the licensing justices leased with an option of 
purchase a portion of the ground forming part 
of the area originally included in the licensed area. 
The justices at quarter sessions held that the 
matters set out made the premises ill-conducted 
within 4 Edw. 7, c. 23, s. 1. They also further 
held that by reason of the hereinbefore mentioned 
alterations, the premises were not structurally 
suitable; & that the justices of the licensing 
district had rightly refused the renewal of the 
license :—Held: there was evidence to support 
the finding of the justices.—MARSHALL v. SPICER 
(1911), 1038 L. T. 902; 75 J. P. 188, D.C. 

See, also, Sub-sect. 4, ante. 


B. Alterations Ordered by Justices. 

i Licensing (Consolidation) Act, 1910 (c. 24), 
s. 72, 

3842. What alterations may be ordered—Struc- 
tural alterations —Alterations in means of access.] 
—By Licensing Act, 1902 (c. 28), s. 11 (4), licensing 
justices, on renewing a license, may by order 
direct that, within a time fixed by the order, 
such alterations as they think reasonably necessar 
to secure the proper conduct of the business s 
be made in ‘that part of the premises where 


CULLINGWURTH ESTATE v. HAMILTON 
(1923), 44 N. L. R. 89.—S., AF. 


a Pe Ba. L. ht. §18 ; 1S.L. T. 564, J. the grantee & does not attach to PART IV. SECT. 2, BSUB-SECT. 9.—B. 
T. remises so as to give the owner of k. What alterations may be 

gs. Whether license personal to e premises a right that the license ordered.}—Lopss v. GREENOCH CORPN., 
grantee.) — MoGreaor’s Hstarse v. | shall continue in respect of thom.— [1916] 8. C. 405.—SCOT. 
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intoxicating liquor is sold or consumed ”’ :—Held : 
under this sub-sect. licensing justices had juris- 
diction, upon granting an application for renewal, 
to make an order that the back entrance to the 
licensed premises should be closed & kept locked 
& the passage leading from the back entrance to 
the bars where intoxicating liquor was sold & 
consumed should be closed, their power including 
the right to decide what alteration in the means 
of access was reasonably necessary to the proper 
conduct of the business.—BUSHELL v. HAMMOND, 
[1904)2 K. B. 563; 73 L. J. K. B. 1005; 91 L. T. 
1; 68 J. P. 370; 52 W. R. 453; 20 T. L. R. 
413,C. A. 

Annotations :—Distd, Smith ». Portsmouth JJ., [1906] 2 

K. B. 229; R. v. Merioneth JJ., Hx p. Kish 

L. T. 89. Consd. R. v. Shann, (1910) 2 K. B. 418 


R. v. Bath Recorder, [1904] 2'K. B. Mentd. Wilkes 
& Jones v. Goodwin (1923), 129 L. T. 44. 


343. ——.]—-Where licensed pre- 
mises had doors giving access respectively from 
different streets to a part of the premises where 
intoxicating liquor was sold, & licensing justices, 
intending to act under the Licensing Act, 1902 
(c. 28), s. 11 (4), on the renewal of the license, 
made an order that one of these doors should be 
kept locked & not used except for domestic pur- 
poses, or for delivering intoxicating liquor, coals, 
or other goods, when necessary, or for the private 
use of the licensee, or his household, or bond fide 
lodgers on the premises, & that the key of the door 
should be kept by the licensee :—-Held: the 
Licensing Act, 1902 (c. 28), s. 11 (4) referred only 
to structural alterations, & therefore did not 
authorise the justices to make the before-men- 
tioned order.—SMITH v. PortTsMouTH JJ., [1906] 
2K. B. 229; 75 L. J. K. B. 851; 70 J. P. 497; 
54 W. R. 598; 22 T. L. R. 650; 50 Sol. Jo. 575 ; 
sub nom. SMITH v. COUZENS, ETC, PORTSMOUTH 
LICENSING JJ., 95 L. T. 5, C. A. 


Annotations :—Refd. R. v. Merioneth JJ., Ex p. Kisbey 
(1908), 99 L. T. 89; R.w. Shann, [1910] 2K. 1B. 418. 


844, When may be ordered—On application for 
transfer.|—-On an application for the transfer of 
a license the justices have no power under Li- 
censing Act, 1902 (c. 28), s. 11, to order structural 
alterations in the licensed premises.—R. v. MERION- 
ETH JJ., kw p. KISBEY (1908), 99 L. T. 89; 72 
J.P. 389, D.C, 








SUB-SECT. 10.—PROCEDURE OF LICENSING 
JUSTICES. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 7 (1), 16, 19, 25, 43, 52. 

345. Power to act by majority—MajJority accept- 
ing decision in accordance with view of chairman.] 
fai v. ROGERS, ETC. SOMERSETSHIRE JJ., No. 347, 
post. 

346. ——— Majority of justices present.] — On 
an application for the renewal of a license there 
were sixteen justices present, of whom eight voted 
for it, six against it, while two declined to vote: 
—RHeld: the justices were right in refusing the 
renewal, as there was not a majority of those 
prevent in favour thereof, as required by 9 Geo. 

V., c. 61, 8. 9.—GaARTON v. SOUTHAMPTON JJ. 
(1893), 57 J. P. 328; 9 T. L. R. 480, D. C. 

847. Justices present equally divided—Casting 

vote of chairman.]—On an application by H. for 





PART IV. SECT. 2, SUB-SECT. 10. 

346 i. Power to act b ority— 
Majority of justices present. it. v. 
lala (1888), 20 L. R. Ir. 625.— 


et. consisti 
justice Guly Ie 


346 il, -——— ———_}—Where out of a reco 


of five justices, one 
recorded as dissenting 
from the decision of the ct., the K. B. 
Div. is bound by the record, & cannot 
receive evidence to prove that the 
decision of the ct. ag 
rd is not the 
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renewal of license at the aaa annual licensing 
meeting, six justices retired. On returni to 
ct. the chairman stated that the justices had been 
equally divided, but he had given a casting vote 
in favour of the renewal. On a certiorari to 
quash the license, cause was shown by the chair- 
man, who stated that he had in the private room 
told the other justices that it would no use for 
him to vote unless he gave a casting vote, & that 
the others agreed that he should so vote. It did 
not appear whether the other justices fully under- 
stood that the chairman had by law no casting 
vote. Moreover, the renewal license bore the 
name of four justices :—Held: as the license bore 
the name of a majority of justices present, the ct. 
would not interfere by certiorari to quash the 
license.— Rt. v. ROGERS. ETC. SOMERSETSHINE JJ. 
(1892), 56 J. P. 183; 8 T. L. R. 214, D.C. 3 affd., 
8 T. L. R. 348, C. A. 

348. Evidence—On oath—Necessity for——Ad- 
mitted facts.|—-Semble : where licensing justices on 
an application for renewal of a license entertain an 
objection on the ground of a previous conviction 
for an offence against the Licensing Acts, & all 
parties treat the fact of such conviction as admitted, 
it is no ground of appeal against their refusal of 
the renewal that such evidence was not on oath 
under Licensing Act, 1872 (c. 941), 8. 42, as that 
part of the enactment is only directory, & not a 
condition precedent. Where an appeal is brought 
to quarter sessions against a refusal to renew an 
alehouse license, & the quarter sessions reverse 
the decision on a preliminary objection, they 
should nevertheless ear evidence, & decide on 
the question of applt.’s fitness to hold a license.— 
R. v. Kent JJ. (1877), 41 J. P. 2638, D.C. 

349. —— —— ——.]—lt. v. EALEs, HALES v. 
PHILPOTTS, ETC. DEVON JJ., No. 26], ante. 

350. ——.|—(1) An application for 
a license at special sessions under 9 Geo. 4, c. 61, 
s. 1t, was refused, & appct. appealed to quarter 
sessions, where the appeal, after full hearing, 
was dismissed. Appct. thereupon applied for a 
mandamus to the justices at special sessions to 
hear the application, on the ground that they had 
refused his application without hearing him: - 
Held: as appct. had elected to pursue his remedy 
by appeal to quarter sessions, the ct. could not 
now grant a mandamus. 

(2) Justices, before deciding these licensing 
cases, ought to be extremely careful to hear the 
parties & extremely cautious about receiving & 
acting on the unsworn statements of police con- 
stables or fellow magistrates without hearing the 
parties (LORD EsuER, M.R.).—H. v. NEWCASTLE- 
UPON-TYNE LicENnsIna JJ. (1887), 51 J. P. 244; 
3T. L. BR. 351, C. A. 

351. ——— Objection taken by magis- 
trate.|—It is not competent for justices to refuse 
to grant the renewal of a license on account of an 
objection originated by themselves, unless they have 
first given notice of objection & taken evidence 
in eccordance with the provisions contained in 
the Licensing Act, 1872 (c. 94), 8, 42 (2), (3). 

The magistrates must comply with all the pro- 
visions of the statute which enacts that all evi- 
dence must be given on oath (CAVE, J.).— GAs- 
COYNE v. RISLEY (1888), 36 W. R. 605, D. C. 

352. ——_ -——— Witness refusing to be 




















majority of the justices.—R. v. TYRONE 
JJ., {1917} 21. R. 437.—IR. 


1. Power to adjourn rails mene 
ANDERSON v. Mooney, {[1907] V. L. R. 
623.—AU8. 


appearing by the 


on of the m, Signature of mayor & tnspector.] 
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Sect. 2.—Justices’ licenses: Sub-sects. 10 & 11. 
Part V. Sects.1 & 2: Sub-sects. 1,2 & 3.) 


sworn.|—On the hearing, at a general annual 

licensing meeting, of an application for a new 

license for a hotel, witnesses were called on behalf 
of persons who opposed the granting of the license, 

& these witnesses gave evidence on oath. Another 

person then appeared to oppose, & proposed to 

make statements of fact. The justices required 
that he should be sworn. He refused, & they 
declined to hear him, & granted the license. On 
an application for a certiorari, or for a mandamus 
to the justices to hear & determine :—Held : 
(1) the certiorari ought not to be granted, & 
semble: as the justices at the licensing meeting 
were not acting as a ct. of summary jurisdiction, 
but in an administrative capacity, certiorari would 
not lie:—Held: (2) the justices were acting 
within their jurisdiction in refusing to hear state- 
ments not made upon oath, & a mandamus must 

be refused.—R. v. SHARMAN, Ex p. DENTON, [1898] 

1 Q. B. 578; 67 L. J. Q. B. 460; 78 L. T. 320; 

62 J. P. 206; 46 W. R. 367; 14 T. L. R. 269; 

42 Sol. Jo. 826. 

Annotations :—As to (1) Folld. R. v. Bowman, {1898] 1 
Q. B. 663; KR. v. Cotham, (1898] 1 Q. B. 802. Consd. 
R. v. Nicholson, {1809) 2. Q. 18. 455. Distd. R. ». Man- 

‘ chester JJ., (1899) 1 Q. B. 571; Rw. Johnson, [1905] 


2K. B. 69. FF. RR. v. Woodhouse, [1906] 2 K B 501. 
uenery, Be d. RR. v. Butt, Aa y» Biooke (1922), 38 


853, ——— J—R. v. Totuurst, Fx p. 
FARRELL, R. v. Cox, Er p. West, No. 84, ante. 
Should be in open court.]—-(1) The 
licensing justices at the general mecting, on hear- 
ing the nepor read of the superintendent of police 
that appct. for renewal of indoor beer license had 
been convicted, told him to come again at the 
adjournment day. Notice to attend was given, 
but not stating any specific objection, & after 
hearing the superintendent on oath prove the 
conviction, & afterwards calling him into their 
private room, refused the renewal, & stated no 
reason :—Held: the justices had not heard & 
determined the case according to the statute, & 
a mandamus to hear the A ahs was directed. 

(2) It is not necessary that the objection should 
be upon oath.— hk. v. Reppircn JJ. (1885), 50 
J.P. 246; 27. L. R. 198, D.C. 

See, also, No. 350, ante. 

355. Preliminary investigation as to houses 
in district—-Discretion of justices.|—-The attention 
of licensing justices having been called to the 
number of licensed houses in their district, they 
appointed some of their number a committee to 
investigate & report on the condition, position, 
& circumstances of the licensed houses. <A de- 
tailed report was made, & a recommendation that 
all applications for renewal should be objected to, 
& notice given to each of the licensees attend 
at the hearing. The report was adopted, & the 
justices at the annual licensing meeting objected 
through their chairman to the renewal of all the 
licenses, & directed that notice should be given 
to each holder of a license to attend at an ad- 
eae meeting. At that meeting evidence was 

eard upon oath in each case, & the justices 
decided against the renewal of nine of the licenses : 
—Held: since the justices were entitled to take, 
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or direct their officer or agent to take, objection 
to the renewal of licenses, they were within their 
rights in making a preliminary investigation as 
to the licensed houses in their district, & the fact 
that they had done so, & adopted the report of 
the committee appointed for the purpose of making 
the investigation, did not debar them from hearing 
the applications & deciding on the question of re- 
newal.—R. v. HOWARD, ETC. FARNHAM LICENSING 

JJ., [1902] 2 K. B. 363; 71 L. J. K. B. 754; 51 

W. R. 21; 18 T. L. R. 690; subnom. R. v. FARN- 

HAM LICENSING JJ., Ex p. SmirH, 86 L. T. 839; 

66 J. P. 579, C. A. 

Linnotations -—Consd. Raven v. Southampton JJ., (1904} 1 
kK. B. 430; BR. v. Tolhurst, Er p. Farrell, R. v. Cox, 
Ex p. West, [1905] 2 K. B. 478. Apid. Morgan v. Ayles- 
ford Licensing JJ. (1906), 94 I. T. 483. Consd. R. o. 
Bath Compensation Authority, [1925] 1 K. B. 685. Refd. 
R. v Dodds, {1905] 2 K. B.40; R.v. Woodhouse, [1906] 
2K BB. 501; Attwood v. Chapman, [1914] 3 K. B. 275. 
Mentd. R. v. Russell, Hx p. Morris, (1905), 93 L. T. 407. 
356. Right of applicant to be heard.’ —R. v. 

ToLHuRsT, Fx p. FARRELL, R. v. Cox, Ea p. 

WEST, No. 84, ante. 

Objection to application.]|—Sce Part III., Sect. 2, 
sub-sect. 1, A. (b), ante. 


Sub-sectT. 11.—F EES IN RESPECT OF LICENSES. 
ri Licensing (Consolidation) Act, 1910 (c. 24), 
8. 45, 
357. Additional fees— Whether claimable — 
Custom.|—R. v. SEymour, No. 217, ante. 

: ——.|—-The mayor of the 
borough of Yarmouth, who, in right of his office, 
is a justice of the peace, took four shillings as a 
fee for assenting to the grant of a license to an inn- 
keeper to sell ale. There was proof of a custom 
for the mayor to take that fee, as far back as 
living memory could go, but no evidence of its 
having been taken before the reign of Edw. 6: 
—Held: the mayor had no right to such a fee ; 
the innkeeper could recover back the sum paid 
in an action for money had & received, & it was 
not necessary to give a notice of action. —MorGgan 
v. PALMER (1824), 2 B. & C. 729; 4 Dow. & Ry. 
K. B. 283; 2 Dow. & Ry. M. C. 232; 21. T. 0.8. 


K. B. 145; 107 E.R. 654. 

ainnotatiwuns -—Consd. Cook v. Leonard (1827), 6 B. & C. 
351; Maule « White, Maule v. Horbert, Maule v. Green 
(1896), 60 J. P. 567; Glamorgan County Council v. 
Gilasbrook, {1924] 1 K. B. 879. Refd. aterhouse v. 
Keen (1825), 4 B. & ©, 200; Butler v. Ford (1833), 1 
Cr. & M. 662; Atlee »v. Backhouse (1838), 3 M. & W. 
633; Parker v. G. W. Ry. (1844), 7 Man. & G. 253; 
Steele ». Williams (1853), 8 Exch. 625; Hooper v. Exeter 
Corpn. (1887), 56 L. J. Q. B. 457; Brocklebank v. R., 
{1925} 1 K. B. 52. 











3859. ——— Fee for administration of oath 
to witness.|—9 Geo. 4, c. 61, s. 15, which provides 
the sums which are payable by the person to whom 


a license is granted, is exhaustive. Therefore the 
clerk to the justices of a petty sessional division 
is not entitled to receive a fee for the administra- 
tion of the oath to a witness called at an adjourned 
annual licensing meeting of the justices to give 
evidence in opposition to an application for the 
ae of a license.—WHITTUCK v. WiTHY, [1907] 
2K. B. 526; 76 L. J. K. B. 773; 96 L. T. 912; 
71J.P. 317; 23 T. L. BR. 458, D.C. 





-—-After the council has authorised a 
license, signing by the mayor & 
inapector is a mere ministerial act, & 
neither can defeat the will of the 
council by refusing to sign or hand 
out the formal license.—R. »v, 


KASEY (1908), 6 
N. 8. R. 169. 


Mac: 


EK. L. R. 380; 43 
6 ~—CAN. 


n. Cancellation under 
bye-law.}—When cancelling 
under the authority of a bye-law which 


contains no provisions as to procedure, 
a renans puere : not arbor to ob- 
serve e principles gove PO 
cedure in Gta he Mitis, Re Van- 
COUVER LICENSING BOARD, [1917] 
3 W. W. R,. 449.—CAN. 


authority of 
a license 


Part V.—CoNFIRMATION 


Part V.—Confirmation 


Secr. 1—LICENSES REQUIRING CONFIRMATION. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 12 (2), 26. 

360. New license.|—MarRwicK v. CoDLIN, No. 
278, ante. 


Sect. 2.—THE CONFIRMING AUTHORITY. 


SuB-sEcT. 1.—WHO IS THE CONFIRMING 
AUTHORITY. 


In counties.]— See Licensing (Consolidation) Act, 
1910 (c. 24), ss. 2 (2) (b), 6 (2)-(4); Licensing 
Act, 1921 (c. 42), ss. 6 (2), 11, 183; sched. I. 

In boroughs.|—See Licensing (Consolidation) 
Act, 1910 (c. 24), ss. 2, 4, 7, 14 (5). 


SuB-SECT. 2.—JURISDICTION. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 13, 46. 

361. Exercise — Discretionary — Not merely 
ministerial.|—A license granted by the licensing 
Justices was refused by the licensing committee, 
although no opposition was made to the grant 
of the license. Upon an application for a rule 
for a mandamus to the licensing committee to 
confirm the grant :—/leld: the duty of the con- 
firming body was not merely ministerial, & they 
had a discretion to confirm or refuse, & the rule 
must, therefore, be refused.—Re ANNANDALE 
District, CUMBERLAND LICENSING COMMITTEE 
(1873), 37 J. P. Jo. 85. 

362. -] —A licensing committee re- 
fused to entertain an application for confirmation 
of a new license granted under 9 Geo. 4, c. 61, 
on the alleged ground that during the preceding 
year appct. having been two late to apply to the 
previous general annual licensing meeting had 
obtained from the Inland Revenue a consent that 
he might, at his own risk, sell liquors without 
their interference on paying the usual excise duty, 
until the next year’s general annual meeting, 
when a justices’ license could be asked for :—Held: 
as the justices had an absolute discretion, the ct. 
could not grant oa mandamus to them to hold 
another meeting to entertain the application.— 
R. v. MIDDLESEX LICENSING COMMITTEE, Ea 7p. 
LINDSAY (1878), 42 J. P. 469. 

Powers exceeded—Certiorari.|—Sce Part 
X&., Sect. 3, sub-sect. 1, A., post. 

363. Determination of ‘‘ populous places.’’) 
—-NICHOLAS v. DAvigs, No. 553, post. 

364. Extent—Variation of conditions attached 
to license—Alteration of monopoly value.|—-R. v. 
JACKSON, No. 369, post. 

865. ——— Death of licensee before confirmation 
— Confirmation to substituted person.}] — An 
application was made to licensing justices by T., 
the assistant secretary of L. & co., for a license 
for the sale of intoxicating liquor in respect of 
premises occupied by L. & co. as a restaurant. 
The application was opposed by H., the licensee 
of other premises in the same borough, but was 
granted by the licensing justices. Before the con- 
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of Justices’ Licenses. 


firmation of the grant T. died. At the meeting 
of the confirming authority an application was 
made to confirm the grant but to substitute in 
the license the name of B., the secretary of L. & 
co., for that of T. This application was opposed 
by H. on the ground that the confirming authority 
had no jurisdiction to grant it; but the applica- 
tion was nevertheless granted. A rule for a 
certiorart having been obtained by H. to bring 
up the order of the confirming authority :—Held : 
the confirming authority acted in excess of its 
jurisdiction, H. was a person aggrieved thereby, 
& as such he was entitled to the writ er debito 
justitia.—R. v. RicHMOND CONFIRMING AUTHO- 
nity, Kae p. Wowrrt, [1921] 1 K. B. 248; 90 
L. J. K. B. 4183; 124 J. T. 345; 85 J. P. 84; 
37 T. L. R. 62, D.C. 


Annotatwn —Refd. R. v. Butt, kr p. Brooke (1922), 38 
TT”. dy He 637, 


366. Consideration of sufficiency of notice.] 
—(1) The twenty-one days’ notice required by 
32 & 33 Vict. c. 27, 8. 7, is to be computed, not 
from the first day of the licensing sessions, but, 
from the day on which the application is actually 
heard. 

(2) Without positively expressing an opinion 
as to whether the county licensing committee 
have any jurisdiction to consider the sufficiency 
of the notices I think it right to say that in my 
judgment they probably have not (WriaHT, J.). 
—R. v. POWNALL, [1893] 2 Q. B. 158; 62 L, J. 
M. ©. 174; 70 L. T. 1388; 57 J. P. 424; 6 FR. 
486, D.C. 

367. ——— Power to make rules of procedure.|— 
QR. v. Brrp, La p. NEEDEs, No. 368, post. 





SUB-SECT. 3.—PROCEDURE. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 13, 46. 

368. Objection to confirmation—Condition im- 
posed on objector—Beyond statutory authority 
—Ultra vires.|—By Licensing Act, 1872 (c. 94) 
s. 37, a grant of a new license in counties by 
licensing justices is not valid unless confirmed 
by the county licensing committee. By s. 43, 
any person who opposes before licensing justices 
the grant of a new license, & no other person, 
may oppose the confirmation of the grant by 
the confirming authority; by the same sect. 
power is given in counties to the justices in quarter 
sessions to make rules as to the proceedings to 
be adopted for confirmation of new licenses. 

A court of quarter sessions, acting under s. 48, 
made a rule that every person intending to oppose 
the confirmation of any provisional license before 
the county licensing committee must, within seven 
days after the grant of the provisional license, 
give notice to appct. & to the clerk of the peace 
of his intention to oppose the confirmation :— 
Held: the rule was ultra vires, a8 imposing a con- 
dition upon the statutory right to oppose the con- 
firmation of the license not imposed or authorised 
by the statute.—H. v. Binp, Ee z NEEDEs, [1898] 
2 qQ. B. 340; 709 L. T. 156; 62 J. P. 422; 46 
W. R. 528; 14 T. L. R. 384; 42 Sol. Jo. 471, D. C. 

369. Evidence must be on oath.]—In granting an 





PART V. SECT. 1. 
©. Seven-day hotel certificate..—QUINN v, PAISLEY MaatsTraTers, [1909] 8. C. 1085; 46 Sc, L. R. 825; 28. L. T. 35. 
—§ COT. 


48 


Sect. 2.—The confirming authority: Sub-sect. 3. 
Part VI. Secte.1 & 2: Sub-sects.1, 2,3 & 4. 
Part VII. Sect. 1: Sub-sects. 1 & 2.] 

application for a new on license, the ee jus- 

tesa: acting upon the sworn evidence before them, 
fixed the monopoly value at £2,250. Upon the 
application for confirmation of the license, the 

confirming authority, acting upon the report of a 

valuer which was not made on oath, made an 

order that the license should be confirmed & that 
the conditions attached to the license under 

Licensing Act, 1904 (c. 23), s. 4, should, with the 

consent of the justices, be varied by fixing the 

monopoly value at £5,000. The licensing justices 
declined to consent to this alteration of the mono- 
poly value as fixed by them. 


INTOXICATING LIQUORS. 


Apvct. for the license thereupon applied to the 
Div Ct, for a mandamus to the confirming autho- 
rity to deliver up to him a certificate of confirma- 
tion of the license as granted by the licensing 
justices or, in the alternative, to hear & determine 
his application for a confirmation of the license : 
—Held: the fixing of the amount of the monopoly 
value was a condition attached to the license 
which the confirming authority had power to 
vary under Licensing Act, 1904 (c. 23), s. 4 (6), 
but, as the confirmation was conditional upon the 
consent of the justices being given to the proposed 
variation, & as that condition had not been 
fulfilled, the only remedy was that which had 
been granted by the Div. Ct.—R. v. JACKSON 
(1906), 96 L. T. 77; 71 J. P. 25; 23 T. L. R. 
128; 51 Sol. Jo. 130, C. A. 


Part VI.—Temporary Authority to sell Intoxicating Liquor. 


Srecr. 1.—EXCISE. 
See Licensing (Consolidation) Act, 1910 (c. 24) 
8. 88 (6), 89. 


Srecr. 2.—JUSTICES. 
SuB-secT. 1.—AUTHORITY UNTIL NEXT 
TRANSFER SESSIONS. 

ae Licensing (Consolidation) Act, 1910 (c. 24), 
s. 88. 

370. Indorsement of license-—Refusal of original 
licensee to deliver up—Acceptance by justices of 
certified copy.|—-Where G., the holder of a pub- 
lican’s license, was evicted, & P., the new tenant, 
& the landlord both applied for delivery of the 
license to have it indorsed by the justices at 

etty sessions to P., & G. refused it to both, & 
he justices on the application refused to receive 
a duly certified copy of such license for the pur- 

ose of indorscment :—Held: a mandamus to 

the justices would not be.—H~r p. PHILLIPS (1877), 


. v, Licensing (Consolidation) Act, 1910 
(c. 24), 8. 43 (3). 

371. Premises quitted by licensee — License 
jeopardised—Authority to receiver appointed by 
court.|—Deft. was tenant of a public-house under 
an agreement, dated in 1893, whereby pltfs. 
agreed to Ict, & deft. agreed to take the premises 
for one year certain. Under the agreement deft. 
was not to do or cause or suffer to be done, any 
act, deed, or thing whereby the license might be 
jeopardised suspended, forfeited or lost; he was, 
upon quitting the premises, to assign over the 
licenses to pltfs.; & he was to reside on the pre- 
mises & not to shut them up, or cause or suffer 
the same to be shut up or the trading thereon to 
be suspended. It was thereby also agreed that 
if the tenant should commit any breach of the 
agreement, or the licenses should be jeopardised, 
the tenancy should cease, & the Jandlords should 
have power at once, without notice or legal pro- 
ceedings, to re-enter upon the premises & resume 

ossession thereof. Deft. continued tenant upon 
he terms of the agreement until Nov. 1901, when 
he closed the house & went away. 

In an action for recovery of possession & for 
a receiver the ct. appointed a receiver of the 
licenses & of the rents & profits, ordered the 
licenses to be handed over to the receiver, & gave 
him possession of the premises so far as was 


necessary for the purpose of preserving the 
licenses.—-CHARRINGTON & Co., LTp. v. CAMP, 
[1902] 1 Ch. 386; 71 L. J. Ch. 196; 86L. T. 15; 


18 T. L. Rt. 152; 46 Sol. Jo. 138. 
Annotations :— Folld. Whitbread v. Grain (1907), 23 T. L. R. 
pee ronee: Leney v. Callingham & Thompson, {19048] 1 


372. .|—Deft. who was tenant 
to pltfs. of a public-house, disappeared & vacated 
the premises, & his address was unknown. Pitfs. 
commenced an action to recover possession of 
the premises, & moved ex p. for the appointment 
of a receiver of the rents & profits of the public- 
house & of the licenses belonging thereto, & that 
the receiver when appointed might be at liberty 
to appoint some fit & proper person to reside 
upon the premises & to hold the licenses under 
his supervision. The ct., following, though doubt- 
ing Charrington & Co., Ltd. v. Camp, No. 871, 
ante, made an order as asked.—WHITBREAD & 
Co. v. GRAIN (1907), 23 T. L. R. 462. 


Annotation :—Apld. Leney v. Callingham & Thompson, 
[1908] 1 K. B. 79. 


Sale by original licensee—Notwithstanding autho- 
rity to other person—Whether an offence.]|—See 











ae before grant of authority.]—See No. 603, 
post. 


SUB-SECT. 2.—LICENSE TO BELL PENDING 
APPEAL FROM CONVICTION. 
on Licensing (Consolidation) Act, 1910 (c. 24), 
8. e 


SUB-SECT. 3.—TEMPORARY AUTHORITY TO 
OWNER. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 43 (3), 87. 
378. When owner may apply—After expiry of 
orig protection order.]|—H. v. POWELL, No. 314, 
an 


374. ——— Conviction of licensee ‘‘for first time ”’ 
—Two separate offences— Disqualification on second 
conviction.|—-A licensed person was convicted on 
the same day of two separate offences, for selling 
spirits without a spirit license on two different 
days, &, on the second conviction, was ordered 
to be disqualified from holding a license. The 


Part VII.—CoMPENSATION. 


owner applied for authority to carry on the busi- 
ness. ager na held that they had no juris- 
diction to hear & determine the application :— 
Held: that the words in Licensing Act, 1874 
(c. 49), 8. 15, ‘‘ for the first time,’’ govern the words 
‘“becomes personally disqualified or has his 
license forfeited,’’ as well as the words specif—~~ 
the offences, & therefore the owner was entitle 

‘to apply, & the justices had jurisdiction to make 
an order.—Ex p. FLINN & Sons, [1899] 2 Q. B. 
154; 68 L. J. Q. B. 777; 81 L. T. 27; 63 J. P. 
660; 47 W. R. 697; 15 T. L. R. 406; 19 Cox, 
C. G. 375, D. C.3 subsequent proceedings, [1899] 


. B. 607, D. C. 
ee "Refd. Tower Division Licensing JJ. v. Cham- 


Annotation :-—Ref 
bers (1904), 90 L. T. 22 


SuB-SECT., 4.—SALE BY Hetms, EXECUTORS, 
ETC. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
5. 65 (7). 

375. Death of Ncensee—Heir under twenty-one 
-——Discretion of justices.|—The term ‘‘ heir ”’ in the 
Licensing Act, 1872 (c. 94), includes a person 
under the age of twenty-one years.—ROSE v. 
FROGLEY (1893), 62 L. J. M. C. 181; 69 L. T. 
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346; 57 J. P. 376; 9 T. L. R. 4663; 17 Cox, 
C. C. 685; 5 R. 530, D. C. 

376 Executor a ‘‘ licensed ’’ person.|— 
The exor. of a deceased licensed person who con- 
tinues to carry on the business under the pro- 
visions of Licensing Act, 1872 (c. 94), s. 3, until 
the next special sessions is himself a licensed 
person within the Act.—M‘DoNALD v. HuGHEs, 
{1902] 1 K. B. 94; 71 L. J. K. B. 43; 85 L. T. 
727; 66J.P. 86; 50 W. R. 318; 18T. L. BR. 79; 
46 Sol. Jo. 152 ; 20 Cox, C. C. 181, D. C. 
Annotation :—Apld. Cooke v. Cooper, [1912] 2 K. B. 248. 

377. Bankruptcy of licensee—To whom interest 
passes——Trustee in bankruptcy or owner of premises 
—Covenant in lease.|—A lease of a public-house, 
determinable on the bkpcy. of the lessee, con- 
tained a covenant by the lessee upon the determi- 
nation of the term to assign the licenses to the 
lessor. The lessce having become bkpt. before 
the expiration of the term :—Held: his trustee 
in bkpcy. took no interest: in the licenses, & the 
covenant was valid, entitling the lessor to have 
the licenses delivered up to him, though they were 
not assignable.— Re Brirnor, Kx p. ROYLE (1877), 
46 T.. J. Bey. 85; 25 W. KR. 560. 

378. Dissolution of partnership—Receiver ap- 
pointed by court—Protection order pending transfer. | 
—BuUxXTON v. KEMP (1895), 39 Sol. Jo. 734. 
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Sect. 1.—THE COMPENSATION AUTHORITY. 
SUB-SECT. 1.—CONSTITUTION. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 2, 5, 6, 18, 47. 

379. Who must attend— Majority of body of 
justices qualified.|—-Where the whole body of jus- 
tices as the compensation authority for a county 
borough under the Licensing Act, 1904 (c. 23), 
do not delegate their powers to a committee, & 
where there are no rules fixing a quorum, at lIcast 
a majority of the whole body of justices who are 
qualified must attend & act at the mectings of 
the compensation authority. Qu.: whether the 
whole body must not attend.—R. ». LEEDS JJ., 
Ex p. Binns (1906), 76 L. J. K. B. 111; 95 L. T. 
916; 70 J. P. 517; 23 T. L. R. 48; 51 Sol. Jo. 
50, D.C. 

380. Qualification—Licensing justice present at 
previous hearing—-Member of compensation autho- 
rity.|—A justice of a borough who has been 
appointed a member of the committee of quarter 
sessions under Licensing Act, 1904 (c. 23), 8. 5 
(5), is not disqualified from acting on the question 
of the refusal of the renewal of a license by the 
fact that he presided at the meeting of the licensing 
justices of the borough at which it was decided to 
refer the question of the renewal of that license to 
quarter sessions under Licensing Act, 1904 (c. 23), 
8. 1 (2).—R. v. CHESHIRE LicensiInG JJ., Ex p. 
Kay’s AtTuas Brewery, Lrp., [1906] 1 K. B. 
362; 75 L. J. K. B. 290; 94 L. T. 412; 70 J. P. 
172; 54 W. R. 482; 22 T. L. R. 238; 50 Sol. Jo. 
ae or C. 7. 

n ions :— . R. »v. . 

rity, [1925] 1 Pry ass. “Rad Roo aeeeanton. kha 

Ez p. Fuller, Smith & Turner (1906), 94 L. T. 442. 

381. ——— -—— Instructing solicitor to 
op -|—FRoME Unrrep Brewerizes Co., Lrp. 
v. BATH County JJ. (1926), 161 L. T. Jo. 387, 
H. L.; revag. 8. C. sub nom. R. v. BATH COMPEN- 
SATION AUTHORITY, [1925] 1 K. B. 685, C. A. 


~VOL. XXX. 





SuUB-SECT. 2.—J URISDICTION. 


See Vuicensing (Consolidation) Act, 1910 (c. 24), 
ss. 19 (2), 23 (2) (c), 47 (a), (e). 

382. To consider report of justices.|— lh. 1. 
SOMERSETSHIRE JJ., Wa p. Joyce (1906), 50 Sol. 
Jo. 192, D.C. 

Annotations :—Distd. R.o ov. West Suffolk Compensation 
Authority, Axe op. Hudson’s Cambridge & VPampisford 
Brewerles, [1919] 2 K. B. 374. Refd. R. oo. Chester 
Licensing JJ., Exc p. Kennion, [1914] 3 K. B. 349. 
383. .|}—Where licensing justices, acting 

under Licensing (Consolidation) Act, 1919 (c. 24), 

p. 19 (1), refer the question of the renewal of an 

old on license to the compensation authority 

together with their report thereon, the compensa- 
tion authority are bound, under sect. 19, sub- 
sect. 2, to proceed with the consideration of the 
report, if it is good on its face, & a writ of pro- 
hibition will not lie prohibiting them from doing 
so on the ground that the licensing justices wrongly 
referred the question of the renewal of the license 

to them.—R. v. CHESTER LICENSING JJ., Ba p. 

BENNION, [1914] 3 K. B. 349; 83 L. J. K. B: 

1259; 111 L. T. 575; 78 J. P. 447, D.C. 

384. To grant or refuse renewal—No Jjurisdic- 
tion to consider annual value after refusal.|—The 
question of the renewal of an on beer license which 
had been continuously in force since a date before 
1869 was referred by the licensing justices to the 
compensation authority, the ground of objection 
being that the license was not required, & a pro- 
visional renewal was granted. The compensation 
authority refused the renewal, & upon the question 
coming before the compensation authority whether 
they should approve the amount of compensation 
money agreed upon between the persons interested 
in the licensed premises it appeared that the annual 
value of the premises was less than that required 
by Beerhouse Act, 1840 (c. 61), 8. 1. The com- 

nsation authority thereupon refused to approve 
the amount of compensation money agreed upon 

E 
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or to send the matter to be determined by the 
Comrs. of Inland Revenue. At the next general 
annual meeting the licensee applied for a further 
pee renewal of the license under r. 43 of 
he Licensing Rules, 1904, the compensation 
money not having been paid & not being likely 
to be paid before Apr. 5 following, but the 
licensing justices, upon notice of objection duly 
given, refused to grant the renewal upon the 

ound that the annual value of the premises was 
ess than that required by the Act :—Held: 
(1) the compensation authority, having refused 
the renewal of the license, were not entitled to 
entertain the question of the annual value of the 
premises, but were bound either to approve the 
amount of the compensation money agreed upon 
or to send the matter for determination to the 
Comrs. of Inland Revenue; (2) the licensing jus- 
tices at the next general annual licensing meeting 
were not entitled to entertain the question of the 
annual value of the premises, but were bound 
under r. 43 of the Licensing Rules, 1904, inasmuch 
as the compensation money had not been paid 
& was not likely to be paid before Apr. 5 follow- 
ing, to grant a further provisional renewal of the 
license.—R. v. WALSALL JJ., [1910] 2 K. B. 210; 
he zn J. K. B. $34; 102 L. T. 737; 74 J. P. 220, 
Annotation: —As to (2) Refd. R. v. Newington Licensing 

JJ., Ex p, Makemson, [1914] 2 K. B. 710. 

385. License suspended by Commissioners 
of Excise —- Discontinuance of business through 
war restrictions.|] — (1) Where under Finance 
Act, 1917 (c. 21), s. 8, a license is suspended by 
an order of the Comrs. of Customs & Excise in 
consequence of the discontinuance of the business 
by reason of any restriction imposed by or under 
the authority of any cnactment or regulation in 
connection with the war, the compensation autho- 
rity have no jurisdiction to refuse the renewal of 
the license subject to compensation. 

(2) The restrictions referred to in above sect. 
are not limited to restrictions with regard to the 
particular licensed premises, but include general 
restrictions applicable to all such premises.—R. 
v. West SUFFOLK COMPENSATION AUTHORITY, 
Hae wp. HUDSON’S CAMBRIDGE & PAMPISFORD 
BREWERINS, Lrp., [1919] 2 K. B. 374; 88 L. J. 
K. B. 1022; 121 L. T. 88; 83 J. P. 161; 35 
T. L. R. 487; 63 Sol. Jo. 574, D. C. 

386. * No jurisdiction to renew.] — An 
appln. for the renewal of an existing on license 
was made at a general annual hcensing meeting, 
& the justices being of opinion that the question 
of the renewal of the license required consideration 
on the ground, inter alia, that the license was 
unnecessary, granted a provisional renewal of 
the license in accordance with the Licensing 
Rules, 1910, r. 41, &, under the Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 19, referred the 
matter to the compensation authority. At the 
meeting of the compensation authority the justices 

resent were equally divided, three being in 

avour of & three against the renewal of the 
license, & in consequence no judgment of the 
compensation authority was recorded. A rule 
niet for a mandamus to the compensation authority 
to hear & determine the application for the 
renewal of the license having bean obtained :— 
Held: the compensation authority had juris- 
diction only to decide whether or not the renewal 
of the license should be refused, & not to renew 
the license, & as the compensation authority 
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had not decided to refuse the renewal the license 

granted provisionally continued in operation until 

the next general annual licensing meeting, & the 
rule nisi for a mandamus must, therefore, be dis- 

charged.—R. v. SuRREY JJ., [1921] 1 K. B. 480 3 

90 L. J. K. B. 805; 124 L. T. 339; 85 J. P. 62; 

37 T. L. R. 59, D.C. 

387. ———- Effect of no decision— License con- 
tinues.|—R. v. SuRREY JJ., No. 386, ante. ‘: 
888. Right of applicant to be heard—& to call 
evidence.|—R. v SOMERSETSHIRE JJ., Hx p. JOYCE 

(1906), 50 Sol. Jo. 192, D. C. 

Annotations :-—Retd. KR. v. Chester Licensing JJ., Ez p. 
Bennion, [1914] 3 K. B. 349; R. v. West Suffolk youn 
Compensation Authority, Hx ». Hudson’s Cambridgo 
Pampisford Breweries, [1919] 2 K. B. 374. 


SUB-SECT. 3.— EVIDENCE AT HEARING. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 47(/); Licensing Rules, 1910, r. 54. 

389. Admissibility—Ordnance sheet.] — RAVEN 
v. SOUTHAMPTON JJ., No. 487, post. 

390. ———.|—COLCHESTER BREWING Co., 
Lrp. v. TENDRING LICENSING JJ., No. 397, post. 

391. —-— Evidence of member of authority— 
Sitting as justices at former hearing.|—At the 
sitting of the compensation authority of the 
borough of C. as to the question of the renewal of 
the license of a certain public house which had heen 
referred to the compensation authority by the 
licensing committee of the borough on the ground 
that the said public house was not required for the 
particular neighbourhood in which it was situated, 
a majority of the members of the compensation 
authority, who had also sat on the licensing com- 
mittee, refused to grant a renewal of the license. 
At the same sitting, however, of the compensation 
authority, but some time later, the case was re- 
opened, & one of the majority of the justices, who 
had sat at the first hearing, gave evidence, but took 
no part in the adjudication as to the question of 
the renewal of the license on this second hearing. 
The justices again refused so renew the license :— 
Held: however regrettable it might be for a 
justice to give evidence in the manner above stated, 
there was nothing in law to render such evidence 
inadmissible, &, as there was evidence upon which 
the justices could legally arrive at their decision, 
whether the evidence of the justice was taken into 
consideration or not, there was nothing in Judica- 
ture Act, 1894 (c. 16), s. 2, which permitted the 
High Ct. to interfere with such decision.— MITCHELL 





_v. Croypon JJ. (1914). 111 L. T. 6382; 78 J. P. 


385; 380 T. L. R. 526, D.C. 
Annotation :—Consd. R. v. Bath Compensation Authority, 
{1925] 1 K. B. 685. 


392. What justices may consider—tIn differen- 
tiating between redundant houses—Matters other 
than those stated as grounds of objection—At 
hearing before justices.|—The renewal of an 
‘‘ existing on license’’ was objected to on the 
grounds that a fully licensed house was not 
required at the place where the premises were 
situated ; that, having regard to the character & 
necessities of the neighbourhood & number of 
licensed premises in the immediate vicinity, 
the license was unnecessary; & that in the 
interests of the public the renewal of the license 
was not desirable. The licensing justices referred 
the matter to the compensation authority under 
Licensing Act, 1904 (c. 23), s. 1 (2). The com- 
 Hpepenen authority, after hearing evidence as to 
he number of licensed houses in the neighbour- 
hood, & also as to the structural condition of the 
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house in question, its convenience for lice 
supervision, & the class of trade carried on there, 
refined to renew the license, subject to bear - 
ment of compensation under the Act :—Held: 
assuming the compensation authority were acting 
in a judicial capacity, there was evidence upon 
which they could come to the conclusion that there 
were too many licensed houses in the neighbour- 
hood, & the license in question was the one that 
should be refused. For the purpose of deciding 
which of a number of licenses should be refused, 
the compensation authority are entitled to hear 
evidence upon matters other than those stated as 
the grounds of objection to the renewal of the 
license before the licensing justices.—R. v. DRINK- 
WATER, ETC., COVENTRY JJ., Ex p. CONWAY 
(1905), 70 J. P.1; 22 T.L. R. 12, C. A. 
Annotations :—Folld. R. v. Johnson, etc., Leicester JJ., 
ir p. Whitmore (1906), 71 J. P. 59. Apld. Colchester 

Brewing Co. v. Tendring Licensing JJ., [1915] 3 K. B. 48. 

Refd. Dartford Brewery Co. v. County of London Quarter 

Sessions, (1906] 1 K. B. 695. 

393. ——- ——- ——-— ——.]—-On the hearing 
by a committee of quarter sessions of an applica- 
tion for the renewal of a license which has been 
referred to quarter sessions by the licensing justices 
under Licensing Act, 1904 (c. 23), 8. 1 (2), evidence 
as to the structural condition & the state of repair 
of the premises in question is admissible for the 
purpose of differentiating from other licensed 
premises in the neighbourhood, although there is 
no mention of those subjects in the report of the 
licensing justices.—HOWE v. NEWINGTON LICENS- 
Ina JJ., [1908] 1 K. B. 260; 77 L. J. K. B. 268; 
98 L. T. 79; 72 J. P.12; 24 T. L. R. 174; 52 
Sol. Jo. 113, C. A. 

Annotation :—Consd. Colchester Brewing Co. v. Tendring 

Licensing JJ., [1916] 2 K. B. 126. 

394. —— Number of other licenses held 
by applicant—Willingness to contribute to com- 
pensation fund.|— Where under the Licensing Act, 
1904 (c. 23), the question of the renewal of two 
on licenses of ante-1869 beerhouses belonging to 
different owners was referred to the compensa- 
tion authority & the compensation authority were 
satisfied that only one of them was required for 
the needs of the neighbourhood :—Held: for 
the purpose of differentiating between the two 
licensed houses & deciding which of the licenses 
should be renewed the compensation authority 
were not entitled to take into consideration what 
other licenses the owners of the respective licensed 
houses would be willing to surrender nor what 
contribution they would be willing to make to the 
compensation fund in consideration of the renewal 
of the license in respect of which the application 
was made.—R. v. SHANN, [1910] 2 K. B. 418; 79 
L. J. K. B. 7836; 102 L. T. 700; 74 J. P. 273; 
26 T. L. R. 485; 64 Sol. Jo. 474, C. A. 

Annotation :-—Folld. BR. v. Wandsworth Licensing JJ., 

Ex p. Whitbread, [1921] 3 K. B. 487. 

395. Right of applicant to cross-examine—As 
to other premises not included in justices’ report.| 
Where the question of the renewal of an existing 
on license is referred to quarter sessions by the 
renewal authority, with their report thereon, 
under Licensing Act, 1904 (c. 23), 5s. 1, the ct. of 
quarter sessions ought not, on the hearing of the 
matter, to refuse to allow a cross-examination 
on behalf of the license holder of the witnesses 
called by the renewal authority, if the ground of 
that refusal be merely that the questions sought 
to be put in cross-examination relate to other 
lice houses in the neighbourhood which are 
not included in the report of the renewal authority. 








~-MORGAN v. AYLESFORD LICENSING JJ., [1906] . 
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1 K. B. 487; 75 L. J. K. B. 266; 94 L. T. 485; 70 
J.P. 165; 22 T. L. R. 229, D.C. 


I, Av p. 


896. Sufficiency For refusal of licence for 
redundancy.|— RAVEN v. SOUTHAMPTON JJ., No. 


487, ei 

397. ——— Whether fact that house com- 
pares unfavourably with others must be proved.]— 
The question of a renewal of the license of an 
ante-1869 bcerhouse was referred by the licensing 
justices to the compensation authority under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 19, 
on the grounds that the house was unnecessary 
& that there was ample licensing accommodation 
in the district without it. Evidence was given 
before the compensation authority as to the situa- 
tion, description, & trade of the house, & of other 
licensed houses in the district & their number, & 
an ordnance plan of the locality was putin. There 
was no evidence that the house compared un- 
favourably with the other houses in the district, 
& there was some evidence that it was in some 
respects a better house than the licensed house, 
a beerhouse situated next to it. The compensa- 
tion authority refused the renewal of the license :--~- 
Held: (1) the compensation authority was acting 
in a judicial capacity when determining whether 
the license should be refused, & could therefore 
only act upon legal evidence; (2) although there 
was no evidence that the house compared un- 
favourably with the other houses in the district, 
there was evidence on which the compensation 
authority was entitled to refuse the renewal of 
the license.—CoOLCHESTER BREWING Co., Lip. uv. 
TENDRING LICENSING JJ., [1916] 2 K. B. 126; 
85 L. J. K. B. 1001; 1141. 7.1017; 803. P. 318 ; 
32 T. L. R. 401, C. A. 


Annotation :—.1e to (1) Refd. hk. v. Bath Compensation 
Authority, [1925] 1 K. B. 685. 


398. ——— For purposes of differentiation-— 
Evidence as to takings & number of other houses 
in district.|—The justices of a county borough 
referred the license of a beerhouse to the whole 
body of justices acting in & for the borough as 
the compensation authority. The compensation 
authority had before them evidence showing that 
the takings of the beerhouse were small, that the 
rooms of the beerhouse were small, that there were 
fifteen other licensed houses within a radius of 
200 yards & that the ratable value was sinaller 
than the ratable value of other houses in the 
neighbourhood :—Held : there was evidence before 
the compensation authority of differentiation 
from the other licensed houses in the neighbourhood 
& they were entitled to extinguish the license.— 
R. v. JOHNSON, ETC. LeIceEsTER JJ., Aa p. 
WHITMORE (1906), 71 J. P. 593 51 Sol. Jo. 29, D.C. 

899. Report of justices—- Whether evi- 
dence as to particular house must be adduced.|— 
The question of the renewal of a license for a house, 
the property of applts. was referred by the licensing 
justices quarter sessions. At the hearing 
before quarter sessions no evidence was given 
to distinguish such house from others in the 
neighbourhood, but seats sessions had before 
them the report of the licensing justices, which 
stated the number & names of the licensed houses 
within 151 yards of the house in question; that 
the house was one of the smallest, & that 
the number of licensed houses in the area being 
excessive, it was recommended that the renewal 
of the appellants’ license ought to be refused :— 
Held: the report not being on oath, there was no 
evidence distinguishing the house in question from 
the other houses, & the quarter sessions had no 

BH 2 
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Sect. 1.—The compensation authority: Sub-sect. 3. 
Sect.2: Sub-sects. 1,2 & 3. Sect. 3.] 


urisdiction to refuse the renewal.—DARTFORD 

REWERY Co. v. LONDON COUNTY QUARTER 
Sessions, [1906] 1 K. B. 695; 75 L. J. K. B. 597; 
04L, T. 782; 70 J. P.107; 22 T. L. R. 491; 50 
Sol. Jo. 441, D. C. 

Annotations :—Apld. R. ». Jackson (1906), 96 L. T. 77. 
ousd. Howe v. Ne n Licensing JJ., [1907] 2 K. B. 

340. Refd. R. v. Shann, [1910] 2 K. B. 418; Eccl. Comrs. 

for England v. Zone {1911} 2 K. B. 946; Colchester 

Brewing Co. v. Ten ring Division of Essex Licensing JJ., 

11916) 2 K. B. 126; R. v. Bath Compensation Authority, 

{1925} 1 K. B. 685, 

400. jJ—R. v. Soutn SHIELDS 
JJ. (1906), cited in Paterson’s Licensing Acts, 35th 
ed., p. 544, D.C. 

Annotation :—Refd. R. v. Shann, [1910] 2 K. B. 418. 











SectT. 2.--THE COMPENSATION FUND. 
SUB-sECT. 1.—IN GENERAL. 

See, generally, Licensing (Consolidation) Act, 
1910 (c. 24), ss. 21,473 sched. 1T]., Part J. 

401. Liability to contribute—Provisional license.]} 
—Licensing justices having on Feb. 10, 1905, 
referred the renewal of an existing on license 
to quarter sessions under Licensing Act, 1904 
(c. 23), 8. 1 (2), granted the renewal of the license 
AE aerial under r. 41 of the rules to the Act. 

‘he quarter sessions refused the renewal on 
May 8, subject to the payment of compensation. 
On Oct. 10 the excise duties in respect of the pro- 
visiona! license became due, but the Comrs. refused 
to accept them unless the amount due in respect 
of the contribution to the compensation fund were 
also paid :—Held: a provisional license was not 
an ‘‘ existing on license renewed ”’ within Licensing 
Act, 1004 (c. 23), 8.3, & the holder of the provisional 
license was not, therefore, bound to pay any con- 
tribution to the compensation fund.—MALKIN v. 
R., [1906] 2 K. B. 886; 75 L. J. K. B. 884; 05 
1. T. 448; 70 J. P. 506; 22 T. L. R. 8073 50 
Nol. Jo. 683. 


-innotation :---Rotd. R. ». Newington Licensing JJ., Kr p. 
Makomson (1914), 111 L. I’. 72. = ais 
old 


402. Renewal of 
WERNUAM v. R., No. 296, ante. 

Amount of contribution.|—See Licensing (Con- 
solidation) Act, 1910 (c. 24), 8s. 21 (1); Sched. LIL, 
Part I. 

408. ——— Hotel— Bar above annual value of 
twenty-five pounds.|——Hotels with bars above the 
ratable value of £25 do not come within the 
exemption in Schedule I. of the Licensing Act, 
1904 (c. 23), & are liable to be assessed on the full 
& not the reduced rate to the compensation fund.— 
lt. v. BEDFORD JJ. (1906), 51 Sol. Jo. 28, D. C. 

— 404, -}—The holder of the 
license of a hotel of the annual value of £450, a 
ortion of which, exceeding £25, in annual value, 
is set apart as a public bar & used as an ordinary 
public house, is not entitled to relief from the 
maximum charge to the compensation fund, as 
the holding of a license was not merely auxiliary 
to the business of such a hotel.—R. v. CaRTER, 
{1907} 1 K. B. 298; 76 L. J. K. B. 187; 71 
J.P. 60; 23 T. LR. 25; sub nom. BR. v. Carrer, 
ETC. JJ., Bw p. Marks, 95 L. T. 910, D. C. 
5. ——- How fixed—What evidence may be 
required by justices,/—It is in the discretion of the 
licensing justices when fixing the amount of the 





on license.]|— 
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compensation levy on a restaurant to require that 
the acures of the trade done by the restaurant 
should be given to them, inclu the gross receipts 
from the sale of alcohol & all other goods, & they 
are not bound to be satisfied with a statement 
showing the proportion of the receipts for liquor 
to the gross receipts.— Ez p. HOLBORN & FRASCATI, 
Lrp. (1914), 30 T. L. R. 614 ; 78 J.P. Jo. 316, D.C. 

406. Period covered by charge.}—-The com- 
pensation charge imposed in each year in respect 
of a renewed license by quarter sessions under 
Licensing Act, 1904 (c. 23), 8. 3 (1), 1s imposed in 
respect of the period from Apr. 5 of the year in 
which it is payable until Apr. 5 of the succeeding 
year.—HorTon v. PENN, [1907] 1 K. B. 561; 76 
L. J. K. B. 340; 96 L. T. 228; T1 J. P.115; 23 
T, L. R. 290; 51 Sol. Jo. 249, D. C. 


SuB-sEcT. 2.—T'o WHAT AUTHORITY 
CHARGES PAYABLE. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 21, 47; Sched. III., Part I.; Licensing Rules 
1910, rr. 34-36, 55-71. 

407. Creation by county borough—After im- 
position of levy by county quarter sessions.|—The 
quarter sessions for a county as the compensation 
authority imposed under Licensing Act, 1904 
(c. 23), s. 3 (1), at the Epiphany sessions, 1908, 
charges for the ensuing year in respect of all existing 
on licenses renewed in respect of premises within 
their arca. At that date a borough was within 
the area of the quarter sessions for the county, 
but is was constituted a county borough as from 
Apr. 1, 1908, & in July following a separate com- 
mission of the peace was granted to it. In Oct. 
1908, the Comrs. of Inland Revenue, under 
sect. 3, sub-sect. 2, of the Act, collected the charges 
imposed by the quarter sessions for the county 
at the preceding Epiphany sessions, including 
{he charges in respect of licensed premises within 
the borough, & paid over the amount produced 
by the charges within the borough to the com- 
pensation authority thereof, & the amount pro- 
duced by the charges in respect of licensed pre- 
mises in the rest of the county to the compensa- 
tion authority forthe county. The latter authority 
claimed to be entitled to the amount produced 
by the charges in respect of premises within the 
borough as being the authority which had imposed 
those charges :—Held: by virtue of sect. 3, 
sub-sect. 2, & sect. 8 the compensation authority 
for the borough were entitled to be paid the amount 
produced by those charges notwithstanding that 
they had been imposed by the compensation 
authority for the county.—RH. v. INLAND REVENUE 
COMRS., R. v. GLAMORGAN JJ., La p. DAVIES, [1910] 
1 K. B. 851; sub nom. R. v. INLAND REVENUE 
Comrs., Ex p. GLAMORGANSHIRE COMPENSATION 
AUTHORITY, R. v. GLAMORGANSHIRE COMPENSA- 
TION AUTHORITY, E'x pp. DavigEs, 79 L. J. K. B. 
497; 102 L. T. 505; 74 J. P. 148, D.C. 

408. Division of compensation fund.]— 
A local Act creating a new county borough pro- 
vided that the quarter sessions for the county 
in which the borough had previously been included 
should pay to the justices for the borough a certain 
proportion of the sum standing on a certain day to 
the credit of the compensation fund under the 
Licensing Act, 1904 (c. 23). By Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 21 (2), charges 
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imposed for compensation purposes are to be paid 
together with the duties on the corresponding 
excise license, but a separate account is to be 
kept by the Comrs. of Customs & Excise of the 
amount produced by those charges in the area of 
any compensation authority, & that amount is 
in each year to be paid over to that authority. 
A certain amount of delay took place in the 
collection of the compensation levy for the year 

rior to the date prescribed by the local Act as the 
late on which the sum standing to the credit of 
the compensation fund for the county was to be 
ascertained, & a certain portion was not collected 
or paid over by the Comrs. of Customs & Excise 
to the quarter sessions for the county until after 
that date :—Held: the words of the local Act, 
‘‘ sum standing to the credit ”’ of the compensation 
fund, meant the sum which ought to stand to the 
credit of the compensation fund on the prescribed 
day, & therefore in ascertaining the amount 
standing to the credit of the fund on that day it 
was necessary to include compensation charges 
which ought to have been collected & paid over 
before that day, but which were collected & paid 
over subsequently.—R. v. Sussex JJ., Hea 
LANGHAM (1912), 76 J. P. 576, D.C. 

See, further, LOCAL GOVERNMENT. 


SUB-SECT. 3.—WITH WHAT PAYMENTS FUND 
CHARGEABLE. 

409. Income tax—-Fund deposited in bank — 
Customs & Inland Revenue Act, 1888 (c. 8), 
s. 24 (3).|—Quarter sessions, as the compensation 
authority under the Licensing Act, 1904 (c. 23), 
are assessable to income tax in respect of the interest 
payable upon so much of the compensation fund 
as is placed upon deposit in a bank. 

Above sub-sect., which provides that upon pay- 
ment of any interest of money charged with income 
tax under Sched. D & not payable out of profits 
or gains brought into charge to such tax, the 
person paying the interest shall deduct thereout 
the rate of income tax in force, & shall render an 
account to the Comrs. of Inland HKevenue of the 
amount so deducted, & such amount shall be a 
debt from such person to the Crown—does not 
relieve the person to whom the interest is paid from 
liability to pay the income tax where the tax has 
not been deducted by the person who pays the 
interest, but merely gives an additional remedy 
to the Crown against the latter person.—- 
GLAMORGAN QUARTER SESSIONS v. WILSON, [1910] 
1 K. B. 725; 79L. J. K. B. 454; 102 L. T. 500; 
74 J.P. 299; 26T. L. R. 351. 

410. Costs —-Appeal— Discretion of court.] — 
On an appeal to the High Ct. from the determina- 
tion by the Comrs. of Inland Revenue of the com- 
pensation payable in respect of the refusal by 

uarter sessions to renew an on license under the 

censing Act, 1904 (c. 23), the costs of the appeal 
are, by virtue of sect. 2, sub-sect. 2, of the Act, 
which incorporates sect. 10, sub-sect. 3 of the 
Finance Act, 1894 (c. 30), in the discretion of the 
ct.; but the ct. does not exercise its discretion 
judicially by making the substantial success of the 
appeal alone a sufficient ground for ordering the 
Comrs. to pay the costs of applts. 

The provision in sect. 2, sub-sect. 4 of the 
Licensing Act, 1904 (c. 23), that costs ‘‘ incurred ”’ 
by the Comrs. of Inland Revenue on an appeal 
under the sect. shall, unless the ct. otherwise 


order, be paid out of the amount of the com-. 
pensation, applies only to costs incurred by the | 
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Comrs. on their own behalf, & not to costa which 
they have been ordered to pay to the applts.— 
Re Harpy’s Crown BREWERY, Lap. & St. PHILIP’s 
TAVERN, MANCHESTER, [1910] 2 K. B. 257; 79 
I. J.K. B. 806; 102 L. T. 709; 74 J. P. 393; 26 
T. L. R. 404; 54 Sol. Jo. 457, ©. A.; subsequent 
proceedings (1910), 103 L. T. 308, 520, C. A. 
.innotation -—Refd. Dyson v. A.-G., [1911] 1 K. B. 410. 

411. Expenses incurred in defending writ of 
prohibition—Against enforcement of order of com- 
pensation authority—-Compensation authority show- 
ing cause against mandamus.|—The holder of the 
license of an hotel applied to the licensing justices 
for a renewal of his license. The application was 
referred by the licensing justices to the compensa- 
tion authority. The compensation nuthority 
decided to refuse the renewal subject to the pay- 
ment of compensation. Rules nisi for a writ of 
mandamus to the compensation authority to hear 
& determine the application according to law & 
for a writ of prohibition prohibiting them from 
acting upon their decision were obtained by the 
licensee on the ground that there was a probability 
of bias on the part of one member of the com- 
Pees authority. On the return of the rules 

he compensation authority appeared by counsel 
& showed cause. The rules were made absolute. 
A. resolution was afterwards passed by the com- 
pensation authority that the costs incurred by the 
compensation authority in appearing to show cause 
against the rules should be paid out of the com- 
pensation fund. The costs were incurred in good 
faith & reasonably. 

In an action brought by the A.-G. upon the 
relation of the owners of the premises against those 
members of the compensation authority who caused 
the payment to be made, for a declaration that the 
payment was not authorised by the Act of 1910 
& was illegal, & claiming that defts. should repay 
the amount to the compensation fund :—Held: 
the payment was not ultra vires, inasmuch as 
Licensing (Consolidation) Act, 1010 (c. 24), s. 21 (5), 
authorised the payment out of the compensation 
fund of any expenses incurred by the compensation 
authority in the exercise of their powers or per- 
formance of their duties as compensation authority, 
& it was within their powers & dutics to endeavour 
to support, although unsuccessfully, the validity 
of their decision as compensation authority.— 
A.-G. v. Tiromg9on, [1913] 3 K. B. 198; 82 1. J. 
K. B. 673; 100 I. T. 2343; 77 J. P. 287; 29 
T. I. R. 510. 


Srcr. 3.—DEDUCTIONS FROM RENT. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
g. 21; Sched. III., Part I. 

412. ‘* Unexpired term ’’-- From what date to 
be computed.|—-The date at which the longth of 
the ‘‘ unexpired term ’’ referred to in Sched. IT. 
of the Licensing Act, 1904 (c.23),is to be ascertained 
is Oct. 10, the date on which the compensation 
charge is payable by the license holder.—-LONDON 
CouNTY COUNCIL v. WATNEY, COMBE & Co., [1909] 
1 K. B. 637; 78 L. J. K. B. 421; 100 L. T. 
336; 73 J. P. 202; 53 Sol. Jo. 303, D. C. 

innotatton :— Mentd. Liangattock v. Watney, 

Reid, [1910] 1 K. B. 236. 

413. ——— Meaning of—Necessity for strict con- 
struction.]|—The expression ‘‘ unexpired term ”’ in 
Sched. II. of the Licensing Act, 1904 (c. 23), must 
be construed strictly & legal effect given to legal 
language. It does not include an interest in a 
reversionary lease which is a mere inieresse lermint. 


Combe, 
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Sect. 3.—De 
1 & 2.) 
Resps. were lessees of @ public-house under a 
lease expiring at Christmas, 1909, & were also 
grantees of a lease of the same public-house for a 
term beginning from the day next but one after the 
expiration or other sooner determination of the 
expiring lease. The license was renewed in Oct. 
1908, & quarter sessions imposed a compensation 
charge under sect. 3, sub-sect. 1:—Held: the 
unexpired term did not include the lessees’ interest 
in the reversionary lease, which was a mere interesse 
termini.—LLANGATTOCK (LORD) v. WATNEY, 
ComBE, Retp & Co., Lrp., [1910] A. C. 394; 79 
L. J. K. B. 559; 102 L. T. 548; 74 J. P. 194; 26 
T. L. R. 418; 54 Sol. Jo. 456, H. I. 
Annotations :—Folld. Knight v. City of London Browery Co., 

11912] 1 K. B. 10. Mentd. 

Land Regtstry Rogistrar, [1918] 1 Ch. 202. 

414, Whether reversionary leases to 
be included.]—LLANGATTOOK (LORD) v. WATNEY, 
CoMBE, REID & Co., Ivrn., No. 413, ante. 

15. ——_~ ——— ——_- Reversionary interest com- 
mencing immediately on expiration of original 
lease.]—In 1875 the owner of licensed premises let 
them to a tenant for a term of forty years. In 
1888 by a deed which recited an agreement to 
grant an extension of the lease he demised the 
premises to the tenant for a term of twenty-one 
years to commence immediately on the expiration 
of the forty years term at the same rent & subject 
to the same covenants as specified in the original 
leage. In 1897 by a deed which recited an agree- 
ment to grant a further extension of the lease he 
demis.d the premises for a further term of fifteen 
years to commence immediately at the expiration 
of the twenty-one years term at the same rent & 
subject to the same covenants. Both these two 
last-mentioned leases contained a proviso that in 
the event of the forfeiture of the original lease they 
should be forfeited also. In 1910 the quarter 
sessions on the renewal of the tenant's license 
imposed a compensation charge in respect of the 
premises under Licensing Act, 1904 (c. 23), s. 3 :— 
Held: for the purpose of determining the amount 
of the tenant’s ‘‘ unexpired term ”’ in the premises 
on the basis of which he was entitled to deduct 
a percentage of the compensation charge from his 
rent under that Act, the original lease & the 
extensions could not be treated as one term, & 
the deduction must be regulated by the unexpired 
portion of tho original lease alone.—KNIGHT v. 
CITY OF LONDON Brewery Co., [1912]1K. B.10; 
81 L. J. K. B. 1943 106 L. 'T. 564. 

416. ‘*‘ Notwithstanding any agreement to the 
contrary *?- Agreement made after passing of Act.| 
—-By Licensing Act, 1904 (c. 23), s. 3 (3), ‘‘ Such 
deductions from rent as are set out in the Second 
Schedule to this Act may, notwithstanding any 
agreement to the contrary, be made by any 
license holder who pays a charge under this sect.”’ : 
-—Held: the words ‘‘ any agreement to the con- 
trary ’’ include agreements made after the passing 
of the Act.—WooL.gR v. Norra EASTERN 
BREWERIES, [1910] 1 K. B. 247; 79 L. J. K. B. 
138; 101 L. T. 909; 74 J. P. 118; 26 T. L. R. 
a o C. ‘ 

- —~— Agreement to pay charges formerly 
deducted.J—-By Licensing Act, 1904 (c. 23), 
8. 8 (3), & Licensing (Consolidation) Act, 1910 
(c. 24), 5. 21 (3), it was provided that deductions 
from rent in perpec’ of compensation fund charges 
imposed upon licensed premises ‘‘ may, notwith- 


ductions from rent. Sect. 4: Sub-sects. 











rieaptansy any agreement to the contrary,’’ be made 
By an license holder paying a charge under those 
cts. 


Mann, Crossman & Paulin v. 


INTOXICATING LIQUORS. 


In 1905 defts., a brewery co., who were lessees 
of licensed premises at a yearly rent of £150 under 
a lease for fourteen years from June 24, 1902, 

anted under the Settled Land Act, 1882 (c. 38), 
iy a@ previous tenant for life, deducted from their 
rent the compensation fund charges levied under 
the provisions of the Licensing Act, 1904 (c. 23). 
The tenant for life, who was an illiterate man, 
complained of the deductions & defts. subsequently 
agreed that if he granted them a new lease for 
twenty-one years at the same rent of £150, they 
would pay the charges themselves. Accordingly, 
the tenant for life, without having any legal 
assistance or consulting the solr. to the settled 
trust estate, in exercise of his statutory powers 
granted defts. a new lease of the licensed premises 
for twenty-one years at a yearly rent of £150, & 
defts. covenanted to pay the rent without 
deduction, & also to pay all rates, taxes, assess- 
ments & charges, including all payments to the 
compensation fund under the Licensing Act, 1904 
(c. 23), which then were or during the term should 
be charged on the demised premises without making 
any deduction from rent in respect thereof. Defts. 
had paid the charges under the Licensing Act in 
fulfilment of their promise. 

In an action by the remaindermen against defts. 
for declaration that the lease did not reserve the 
best rent that could reasonably be obtained, & 
was not binding upon them :—Held: there was 
no valid reservation in the lease of the real amount 
which was to be paid for the use of the premises ; 
the rent which was really reserved was £150, 
subject to the deductions, & no more, & was 
obviously in the circumstances, not the best rent 
that could be obtained ; & therefore the new lease 
was not a valid lease under Settled Land Act, 
1882 (c. 38), so as to be binding upon the re- 
maindermen.-—PUMFORD v. BuTLER (W.) & Co., 
Lirn., [1914] 2 Ch. 358; 83 J. J. Ch. 858; 111 
lL. T. 408; 78 J. P. 457; 30 T. L. R. 5563 58 
Sol. Jo. 655. 

418. Settled reversion— Rights of tenant for 
life—Out of what fund deductions payable.|— 
The deductions which, under the Licensing Act, 
1904 (c. 23), a license holder is allowed to make 
from his rent in respect of charges imposed by 
quarter sessions to form a compensation fund for 
non-renewal of licenses under that Act are a 
charge upon the rent. In cases where the reversion 
is settled, a tenant for life has no right, in the 
absence of special directions in the will or settle- 
ment, to have any eal of these deductions paid 
out of capital.— Re SmiTrn, SMITH v. DODSWORTH, 
[1906] 1 Ch. 799; 75 L. J. Ch. 442; 94 L. T. 643 ; 
70 J.P. 169; 54 W. R. 449; 22 T. L. R. 412; 50 
Sol. Jo. 376. 

419. ———_ ——— Reimbursement out of compen- 
sation for compulsory surrender.|—Re Fox, Fox 
v. Moore (1911), 180 L. T. Jo. 484. 

420. Effect of ratable value— Whether to be 
taken into consideration.] —In estimating the 
ratable value of fully licensed premises the amount 
of the annual charge imposed in respect of the 
premises under Licensing Act, 1904 (c. 23), s. 3, 
cannot be deducted, the charge not being an 
expense necessary to maintain the premises in a 
state to command the rent thereof within Parochial 
Assessment Act, 1836 (c. 96), 5s. 1—WaADDLE v. 
SUNDERLAND UNION, [1908] 1 K. B. 642; 77 
L. J. K. B. 509; 98 L. T. 260; 72 J. P. 993 24 
T. L. R. 259; 62 Sol. Jo. 223; 61. G. R. 415; 
2 Konst. Rat. App. 506, C. A.3 affg., [1906] 
2 K. B. 899, D. OC. 

Annotations --—Consd, White vr. South Stoneham Assessment 
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quiries.|—Re Harpy’s CRowN Brewsry, Lro. & 
St. Puinip’s TAVERN, MANCHESTER, No. 410, ante. 
; .|-——- Where the renewal of a 
license has been refused by the compensation 
authority subject to the parent of compensation 
no obligation is imposed by the Licensing (Con- 
solidation) Act, 1910 (c. 24), or by the Ticensing 
Rules, 1910, upon the persons entitled to com- 
icp to submit any agreement that may have 

een arrived at as to the amount to the compensa- 
tion authority for their approval; &, therefore, 
where no agreement. is submitted the matter must 
be referred to the Inland Revenue Comrs. under 
r. 31 of the Licensing Rules, 1910.—R. v. SHEFFIELD 
JJ., Ex p. MORRISON, [1916] 1 K. B. 682; 85 1. J. 
K. B. 818; 114 L. T. 4143; 80 J. P. 147; 32 
T. LR. 241, D.C. 

425, —— Appeal from— By compensation 
authority.};— Where the renewal of an old on license 
is refused by the compensation authority, &, in 
default of approval by the compensation authority 
of the amount of compensation agreed upon by 
the persons interested in the licensed premises, 
the amount is determined under Licensing (Con- 
solidation) Act, 1910 (c. 24), s. 20 (2), by the Inland 
Revenue Comrs., the compensation authority 
have no right of appeal against the decision of the 
Inland Revenue Comrs.—LIVERPOOL COMPENSA- 
TION AUTHORITY v. INLAND REVENUE COMRS., 
[1913] 1 K. B. 165; &2 I. J. K. B. 349; 108 
L. T. 68; 209 T. L. R. 189. 

426. Procedure.|—-Where the 
Comrs. of Inland Revenue have determined under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 20, 
the amount of compensation to be paid in respect 
of the non-renewal of an old on license, the delivery 
to the Comrs. by a person aggrieved by the decision, 
& who desires to appeal therefrom to the High Ct., 
of a written statement, of the grounds of his 
appeal, as required by r. 1. of the Rules of the 
Supreme Ct. (Finance Act), 1895, is a matter of 
procedure or practice within the meaning of 
R. S. C., Ord. 68, r. 1. When, therefore, the state- 
ment is not delivered within the prescribed period 
of one month the ct. has power under Ord. 64, 
r. 7, to enlarge the time for its delivery. 

The delivery to the Comrs. of a written state- 
ment of the grounds of appeal is the first step in an 
appeal to the Iligh Ct. against the decision of the 
Comrs., & is not a condition precedent to the 
aggrieved person's right of appeal.—-He PLYMOUTH 
BREWERIES, P?e PRINCE ARTHUR PuRLIC HOUSE, 
PiymoutH, [1918] 1 K. B. 578; 871. J. K. B. 
1015; 119 L. T. 484. 


mmittee, [1915] 1 K. B. 103. Refd. Newport Union 
“ooStead, OT Union wv. Green, [1907] 2 K. B. 460. 


Effect on assessments for income tax.]—See 
Income Tax, Vol. XXVIII., p. 57, No. 291. 
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Sect. 4.—PAYMENT OF COMPENSATION. 
SuB-sEcCT. 1.—AMOUNT PAYABLE. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 20. 

421. How ascertained — What may be con- 
sidered.|—-By the joint effect of Licensing Act, 
1904 (c. 23), s. 2 & Finance Act, 1844 (c. 30), 
gs. 7 (5), where the renewal of a license is refused 
under the former Act the amount of the com- 
pensation payable on such non-renewal is, in the 
absence of agreement, to be based on the price 
which the licensed premises ‘‘ would fetch if sold 
in the open market ”’ :—Held: (1) as amongst the 

ossible purchasers in the open market would be 

rewers, & as the price which they would be willing 
to pay would depend upon the profits which they 
might fairly expect to make by the supply of 
liquor to the licensed premises, it was material 
to inquire into the quantity & quality of the trade 
previously done by the house under normal con- 

ditions & apart from any considerations of a 

personal or special character, such as the popularity 

of the license holder or the proximity of the 
licensed premises to the brewery ; (2) there could 
not, in addition to the brewer’s profit arising from 
the ownership of the premises & the supply of 
liquor thereto, be taken into consideration the 
possible profit which his tenant might expect to 
make by retailing the liquor so supplied.— 

ASHBY’S COBUAM BREWERY Co., PETITIONERS, 

ite THE CROWN, COBHAM, ASHBY’S STAINES 

BREWERY Co., PETITIONERS, Re Tur Hanno & 

SPEAR, WOKING, [1906]2 K. B. 754; 75L. J. K. B. 

988; 95 L. T. 260; 70 J. P. 372; 227. L. R. 725 ; 

50 Sol. Jo. 684. 

«tnnotations :-~ As to (1) & (2) Consd. Liverpool Corpn. v. 
Walker, (1908] 2 K. B. 33; Re Hardy’s Crown Brewery 
& St. Phillip’s Tavern, Manchester (1910), 103 L. T. 520; 
I. i. Comrs, v. Truman, Hanbury, Buxton, (1913) A. C. 


650. Refd. Wooton v. Lichfield Brewery Co. (1915), 85 
L. J. Ch. oe Generally, Mentd. Procter v. Tarry, [1915] 


422. ———.]—The question of compensation 
for an ante-1869 beerhouse, which had beenrecently 
rebuilt, was referred by quarter sessions to the 
Comrs. of Inland Revenue for the assessment of 
compensation. The brewers claimed for the loss 
of the license £1,250 but were only awarded £150 : 
—Held: the amount of compensation was a 
question of fact, & was to be ascertained by con- 
sidering, in view of all the circumstances, what sum 
an intending purchaser would give for the premises, 
based on the return of profits for the last 
seven years. The evidence here was that the 
profits were not more than the rent the premises 
would let for as a shop or private house, & therefore 
ho compensation was payable to the brewers in 
respect of the loss of the license, but only in respect 
of the costs of alteration, loss on trade fixtures, & 
out-of-pocket expenses for cleaning the premises.— 
Re LASsELts & SHARMAN, Lrp., THE FREEMASON’S 
ARMS, CHESTER (1908), 72 J. P. 8323; 52 Sol. Jo. 


534. 
Annotation :—Refd. Usher’s Wiltshire Brewe . Bruce 
(1914), 6 Tax Cas. 399. ae © 


423. Reference to Inland Revenue Com- 
missioners—Duty of commissioners to make in- 























SuB-secT, 2.—To WHOM PAYABLE. 

427. ‘*Persons interested ’’ —- Freeholder — 
Licensed premises on copyhold land.|—-(1) The 
committee of quarter sessions appointed under 
Licensing Act, 1904 (c. 23), when holding a supple- 
mental meeting for the purpose of settling the 
shares in which the compensation money is to be 
divided among the persons entitled to compensa- 
tion, has power to state a case for the opinion of 
the K. B. Div. : 

(2) The freehold in all the copyhold lands in 4 
manor was vested in applts., who were entitled 
to all the usual manorial rights, including a fine 
on the admittance of a tenant. A beerhouse was 
situate on copyhold land within the manor of 


be |—Re R (1925), | 4211, —— ——.}—R. », Rogers 
PART VII. SECT. 4, SUB-SECT. 1. | 2¢ considered. |-—Re Puomnmn (1924), | (1906), 11 Exch, C. H. 257; 27C. L. T. 
481i. How ascertained—What may | W.N. 15.—AUB, 669.—OAN. 
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which resps. were copy hela tenants holding the 
same by copy of ct. roll. Applts. were registered 
as owners of the beerhouse. The renewal of the 
license of the beerhouse having been refused :— 
Held: applts. were persons interested in the 
licensed premises as owners, & were, therefore, 
entitled share in the compensation money.--- 
ECCLESIASTICAL COMRS. FOR ENGLAND v. PAGE, 
(1911] 2 K. B. 946; 80 L. J. K. B. 1846; 105 
L. T. 827; 75 J.P. 548, D.C. 

428. ——- Trustees for debenture-holders— 
Interest payable to rr dada in possession.|— 
Where a co. has specifically mortgaged leaseholds 
to trustees to secure debenture stock, the trustees 
will be entitled to receive the compensation money 
awarded to the co. under Licensing Act, 1904 
(c. 23), in respect of the refusal of the licensing 
authority to renew the license of a leasehold beer- 
house included in the security ; but the mtgors., 
being in possession, will be entitled to the interest 
received in respect of the investment of such com- 

ensation money until the security becomes en- 
orceable.—LAW GUARANTEE & TRUST SOCIETY, 
Lrp. v. MITCHAM & CHEAM BREWERY Co., Lio., 
{1906] 2 Ch. 98; 75 TJ. Ch. 5563 04 L. T. 809; 
64 W. BR. 551; 22 T. 1. R. 499. 


Annotations : “expla. Dawson v, Biaime’s Tadcaster 
Brewerlvs, per } 2_Ch. 359. Folld. Noakes v. Noakes, 
ee 1 Ch. 64. pid. Bent's) Brewery Co. «. Dykes 
shee). en L. T. 476. Refd. Birkin wo. Smith, [1909] 








429. .]—-A brewery co. by deed con- 
veyed all its licensed premises to trustees to secure 
an issue of debenture stock. The deed empowered 
the trustees to permit the co. to hold & enjoy the 
mtged. premises until the security became enforce- 
able, which event had not happened, & provided, 
clause 20, that at. any time before the security 
became enforceable the trustees might with the 
concurrence of the co. sell, lease & exchange any 
of the mtged. premises & also ‘‘ settle, adjust, refer 
to arbn., compromise & arrange all ... con- 
troversies, questions, claims & demands what- 
soever, open, unsettled or pending with any 
person or persons in relation to the mtged. pre- 
mises,’’ & also generally might ‘act in relation 
to the mtged. premises in such manner as the 
trustees might think expedient in the interests of 
the stock-holders,’’ & declared, clause 21, ‘“ that 
the trustees should hold all capital moneys arising 
under clause 20,” upon trust. for investment in 
(inter alia) other licensed premises. The deed also 
contained the usual trust investment clausc. The 
licensing authority having refused under the 

owers of Licensing Act, 1904 (c. 23), to renew the 
icense of one of the licensed premises comprised 
in the trust deed compensation was awarded under 
the Act to the co. in respect thereof. The 
trustees were not parties to the compensation 
proceedings :——Held : (1) the compensation money 
must be paid to the trustees of the debenture deed ; 
(2) the compensation proceedings were a ‘‘con- 
troversy in relation to the mtged. premises’’ 
within the meaning of clause 20, & therefore the 
compensation moneys were ‘capital moneys 
under clause 20 ”’ which the taistene could 
in the exercise of their discretion apply under 
clause 21 in the purchase of other licensed pre- 
es.—NOAKES v. NOAKES & OCo., LTD., 1907] 
1 Oh. 64; 76 L. J. Ch. 151; 95 L. T. 606; 71 
J.P.180; 237. L. R.16; 14 Mans. 28. 
Annotations :— As to (1) Apid. Dawson v. Braime’s Tadcaster 
Breweries, (1907] 3 Ch. 359; Bent’s Brewery Co. ¢. 


— gon?), 100 L. T. 476; Re Bladon, Dando v. Porter, 


D 
(181 350. (See (1912) 1 Ch. 45, . Birk 
®. Smith, (1909) 2 i B. 112. , oe : 
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430. ——_— ——— Compensation part of capital 
moneys—Power of trustees to invest.]|—-A brewery 
co. assured all its licensed premises to trustees 
upon the trusts of a debenture trust deed, which 
was in the usual form, for securing an issue of 
debenture stock, the premises being held by the 
trustees on trust to permit the co. to hold & enjoy 
the same & to carry on thereon the business of the 
co. until the security thereby constituted became 
enforceable, which event had not happened, & 
then upon the usual trust for sale & conversion. 
The deed provided by clause 17 that at any time 
before the security thereby constituted became 
enforceable the trustees might (inter alia) sell & 
convert or concur in selling & converting, all or 
any of the mtged. premises in the same manner as 
they could do if the primary trust for conversion 
had then arisen; &, by clause 18, that the trustees 
should hold the capital moneys arising under 
clause 17 upon trust to lay out the same in (inter 
alia) the purchase of the licensed premises suitable 
to be held for the purposes of the co. :—Held: 
moncys paid under Licensing Act, 1904 (c. 23), 
for compensation for the licence of one of the 
mtged. premises comprised in the trust deed were 
capital moneys arising under clause 17 as above 
set out, & were applicable under the provisions 
of clause 18.—DaAwson v. BRAIME’S TADCASTER 
BREWERIES, LTp., [1907] 2 Ch. 359; 76 L. J. Ch. 
588; 97 L. T. 83; 14 Mans. 254. 

Annotations :-—-Folld. Re. Bentley’s Yorkshire Breweries, 
11909) 2 Ch. 609. Apld. Re Bladon, Dando v. Porter, 
{1911) 2 Ch. 350. (See [1912] 1 Ch. 45.) 

431, —— ———- ——— -——.]— Where a brewery 
co. has executed a trust deed to secure debentures 
with the usual clause providing that the trustees 
shall on the co.’s application sell or concur in 
selling any part of the mtged. premises & hold 
the proceeds on trust for reinvestment, & the 
licenses of part of the mtged. premises have been 
taken away under Licensing Act, 1904 (c. 23), 
such a proceeding is a sale & the compensation 
moneys awarded under the Act are ‘* purchase- 
moneys ”’ or “‘ capital moneys ”’ within the meaning 
of the trust deed. 

The trustees in such a case, if possessed of the 
requisite powers, may invest the ‘‘ purchase ’’ or 
‘‘ capital moneys ’’ in the purchase or on mtge. of 
licensed properties, &, if so advised, in the purchase 
or on mtge. of licensed premises of the co.—He 
BENTLEY’S YORKSHIRE BREWERIES, Ltp., [1909] 
2 Ch. 608; sub nom. Re BENTLEY (H.) & Co.’s 
Trust DEED, CHARLESWORTH v. BENTLEY’S 
YORKSHIRE BREWERIES, Lrp., fe BENTLEY’S 
YORKSHIRE BREWERIES TRUST DEED, DAy v. 
BENTLEY’S YORKSHIRE BREWERIES, LTD., CHARLES- 
WORTH v. BENTLEY’S YORKSHIRE BREWERIES, 
Lrp., 78 l. J. Ch. 704; 101 L. T. 488 ; 53 Sol. Jo. 
715; 16 Mans. 296. 

432. ——— Equitable mortgagees — Mortgage to 
lessees to secure payment of costs of improvements.] 
—A lessor, the owner in fee of a licensed public- 
house property, gave the lessees an equitable mtge. 
of the premises to secure the payment by the lessor 
to the lessees at the end of the term, which expired 
in 1911, of the cost of certain improvements made 
by the lessees. The cost of the improvements was 
agreed to be whatever might be the excess in value 
of the premises at the end of the term over £910. 
The renewal of the license was refused in 1907, 
& the lessor was awarded by quarter sessions 
£1,000 as compensation in respect of his interest 
in the premises under Licensing Act, 1904 (c. 23). 
The present value of the premises without the 
license was alleged to be over £910 :—Held: the 
£1,000 was subject to the mtge., as it formed part 
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of the premises, but that the lessor need not account 
to the lessees for it. 

The ct. directed the £1,000 to be invested in the 
joint names of the lessor & the lessees until the 
end of the term & the interest thereon to be paid 
to the lessor.—BENT’s BREWERY Co., LTD. v. 
Dykes (1909), 100 L. T. 476; 73 J. P. 227; 25 
T. L. R. 347; 53 Sol. Jo. 302. 

Annotation :-—Refd. Birkin v. Smith, [1909] 2 K. B. 112. 


433. Co-owners—Of leasehold interest.|— 
Pltfs., who claimed that they & others being the 
children of one R., deceased, were interested as 
tenants in common with deft. in a lease of certain 
licensed premises, of which deft. was in possession 
through his tenant, brought an action in the Ct. 
of Ch. of the County Palatine of Durham, asking 
for a sale of the property in lieu of partition. In 
that action deft. consented to judgment for an 
inquiry as to who were the persons interested 
in the property, & for an account of the rents & 
profits received by him; & by this judgment 
by consent it was further ordered that, if it were 
certified by the registrar of the ct. that all persons 
interested in the property who were necessary 

arties were before the ct., the property should 

e sold with the approbation of the registrar, & 
the money to arise by the sale should be paid into 
ct. to the credit of the action, subject to further 
order. By the certificate of the registrar made in 
pursuance of the judgment, it appeared that pltfs. 
& the other children of RK. were entitled to one 
moiety, & deft. was entitled to the other moiety, 
of the leasehold interest. Before any sale of the 

roperty was effected, the renewal of the license 
in respect of the premiscs was refused by the 
compensation authority under the Licensing Act, 
1904 (c. 23), ss. 1, 2, & the amount to be paid as 
compensation to the persons interested in the 
premises was determined by the Inland Revenue 
Comrs. under sect. 2, sub-sect. 2, of that Act to 
be £900. A supplemental meeting of the com- 
pensation authority was subsequently held under 
Licensing Rules, 1904, to determine the shares 
In which the compensation moncy should be divided 
amongst the persons interested in the premises. 
Phe Kccles. Comrs., who were the owners of the 
reversion on the lease, made no claim to any 
portion of the amount. A claim was made at the 
supplemental meeting on behalf of the children of 
R., who had not sent to the compensation authority 
any notice of claim as required by Licensing 
Rules, 1904, r. 21, to be treated as interested 
in the licensed premises, but the compensation 
authority refused to entertain their claim, or to 
hear them, on the ground that they had not 
complied with the provisions of r. 21, & pro- 
ceeded to apportion the amount of the com- 
Bleeds as follows, namely £835 to deft., who 
I n registered as the owner of the premises 
In the register of licenses, & £65 to the holder 
of the license, his tenant. Deft. having received 
the £835 so apportioned, an application was made 
on behalf of the children of R. for an order that 
he should anne that sum into ct., & the Chancellor 
of the County Palatine granted that application :— 
Held: _the determination of the compensation 
authority with regard to the shares in which the 
compensation was to be divided between the 
various interests in the premises did not deter- 
mine the rights of the co-owners of the leasehold 





interest in the licensed premises inler se, & deft. 


was bound to bring the amount paid to him into 


ct. to the credit of the action.— BIRKIN v.. 


Surru, (1909]2 K.B.112; 78 L. J. K. B. 739; 100 
L. T. 835; 73 J. P. 306; 25 T. L. R. 499, C. A. 
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434, ——— Legatee of business — Licensed pre- 
mises devised apart from business—Business dis- 
continued before compensation awarded.]—-Where 
a lease of licensed premises, the premises having 
been devised separately from the business of beer 
retailer, has been granted by the tenant for life 
& is subsisting when the compensation on refusal 
to renew the license is granted, a legatee of the 
business has no interest in the premises or re- 
versionary goodwill of the business carried on upon 
them, entitling him to participate in the com- 
pensation fund apportioned to the owner of the 
premises.— Re SPURGE, CULVER v. COLLET? (1911), 
104 L. T. 669 ; 75 J. P. 410; 55 Sol. Jo. 499. 

435. —— Tenant for life & remainderman— 
Premises part of settled estate.|—Where licensed 
premises form part of a settled estate, & the license 
is extinguished under the provisions of Licensing 
Act, 1904 (c. 23), the proportion of the compensa- 
tion allocated to the frecholder of the premises 
represents capital money of the  estate.-- Re 
BLADON, DANDO v. PortTER, [1912] 1 Ch. 45; 81 
L. J.Ch.1173; 105 L. T. 729; 28'T. 1. 2.57, C. A. 


uinnotation :-—Distd. Re Williams’ Settimt , Williams Wrvin 
ve. Williams, [1922] 2 Ch. 750. 


SUB-SECT. 3.—APPORTIONMENT. 


436. By compensation authority—Power to state 
case for opinion of King’s Bench Division.]-— 
ECCLESIASTICAL COMRS. FUR ENGLAND v. PAGE, 
No. 427, ante. 

437. Re-hearing — By certiorari or man- 
damus.|—The renewal of the license of a public- 
house was refused in June, 1911, subject to com- 

ensation, & the lessees of the premises, who were 

rewers, claimed to be entitled to a share in the 
compensation money. ‘Their lease was for 
fourteen years from Michaciwas: 1904, & it con- 
tained, amongst others, a proviso that if the re- 
newal of the license was refused the lease should 
cease & determine on Sept. 29 next after such 
refusal, & the lease therefore came to an end on 
Sept. 29, 1911, seven years before its ordinary 
expiration. It having been determined by the 
High Ct. that the lessees were entitled to be treated 
as persons interested in the premises, the compensa- 
tion authority in dividing the agreed compensation 
money of £670, gave £750 to the owner, £0 to the 
licensee, & £10 to the lessees. The lessees having 
complained that they had not been awarded any 
compensation in respect of the seven years after 
Michaelmas, 191), which alone they claimed, 
obtained rules for certiorari & mandamus : —Held: 
as to the certiorari, as the order made by the com- 
pensation authority was good on the face of it 
there was no ground for granting the writ; (2) as 
to the mandamus, whether they were right or 
wrong in their decision upon the question of law 
arising on the construction of the proviso in the 
lease or upon the facts, the ct. could not interfere 
by mandamus, as at the utmost it would be an 
erroneous decision on matters within their juris- 
diction.-—R. v. CHESHIRE JJ., Ez p. WEAVER (1912), 
108 L. T. 374; 77 J. P.33; 297. L. R. 23, D.C. 

438, —— -—— -——.] — Ez p. Rising SUN BEER- 
HOUSE, CWMTILLERY, MONMOUTH, FREEHOLDERS 
(1912), 76 J. P. Jo. 495, D. C. 

489. .|—Where a compensation 
authority in dividing amongst the persons inter 
the compensation money agreed upon or awarded 
to be paid in respect of the refusal to renew an 
old on license have not taken into consideration 
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any extraneous matters which by law ought not to 
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Sect. 4.—Payment of compensation: Sub-sect. 3. 
Part Vili. Sect. 1: Sub-sects. 1,2 & 38, A. & 
B.; sub-sect. 4.] 


bave been taken into consideration or matters 
which are altogether outside the ambit of their 
jurisdiction, their decision is final, &, however 
erroneous it may be either in law or in fact, the 
ct. will not grant a mandamus for the purpose of 
reviewing it.—R. v. MONMOUTHSHIRE JJ., Ha p. 
NEVILL (1913), 109 L. T. 788; 78 J. P. 93 30 
Ty. L. R. 26, C. A. 


440. By county court—Appeals from.]— Where, 
under Licensing Act, 1904 (c. 23), s. 2 (8), quarter 
sessions having referred the division of the sum 
fixed as compensation to be paid for the extinction 
of a license among the persons interested in the 
licensed premises to the county ct. & the amount 
1o be received thereout by the license holder having 
been settled by agreement between the parties, 
the residue had to be apportioned between the 
Jessees of the premises for a term of years, who 


Part VIll.——Decisions 


Srcr. 1—APPEAL TO QUARTER SESSIONS. 
NUB-SECT. 1.—NATURE OF APPEAL. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 29. 
441. Amounts to a rehearing.) — WiInrren v. 
MALLING (OR MAIDSTONE) JJ., No. 478, post. 


Sun-seer, 2.—Wii0 MAY APPEAL-— PERSONS 
AGGRIEVED.” 

Sce Licensing (Consolidation) Act, 1910 (c. 24), 
gs. 20 (1), 99 (2). 

442. Who are ‘‘ persons aggrieved ’’ — Persons 
immediately aggrieved.|—The statute 9 Geo. 4, 
c. U1, for regulating the granting of licenses to 
innkeepers, etc., by sect. 27 enacts ‘ That any 
person who shal) think himself aggrieved by any 
act of any justice done in execution of that 
Act may appeal against such act to the quarter 
sessions,” etc. :—Held: the words ‘‘ persons who 
shall think himself aggrieved ’’ mean a_ person 
immediately aggrieved as by refusal of a license 
to himself by fine, etc., & not one who is only 
consequently aggrieved; &, therefore, where 
magistrates had granted a license to a party to 
open a public-house not before licensed, within 
a very short distance of a licensed public-house 
the occupier of the latter house could not appeal 
against such grant.—R. v. MIDDLESEX JJ. (1832), 
3B. & Ad. 988; 11. J.M. 0. 68; 110 EB. R. 845. 
Annotations oe Garrett v. Middlesex JJ. (1884), 12 


. B.D. 620. d. Rov. Surroy JJ. ey 52 J. P. 4233. 
entd. Drapers’ Co. «. Hadder (1892), 57 J. P. 200. 


443. Trade rival.|—R. v. MIppLHsEx JJ,, 
No. 442, ante. 
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441i. dmounts to a rehearing.)}-— 
An appeal to quarter sessions from an 
order made by a licensing ct. should be 
by way of a rehearing.—SwERENEY v. 





licensing ct. for a publican’s license, 
W., @ resident of the lioensing district, 
akg ke & gave evidence in opposi- 

on to the application :—Held: W. 
was ‘person aggrieved ’’ within 
Liquor Act, 1898, 
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were brewers, & the freeholders, which apportion: | 
ment the county ct. judge made on the basis of 
the 8 per cent. interest table :—Held: (1) there 
was no rule or presumption of law, either general 
or applicable to the circumstances of the particular 
case, by which the county ct. judge was bound to 
treat the respective interests of the parties as 4 
per cent. investments, or to adopt the 4 per cent. 
interest table for the purpose of the 
division; (2) the valuation of the respective 
interests in the compensation money was entirely 
a question of fact to be determined by him upon 
the circumstances of the particular case; (3) his 
determination of that question was not subject 
to review by the High Ct.:—Qu.: whether in 
such a case therc is any right of appeal from the 
county ct. judge.—LIVERPOOL CORPN. v. WALKER 
(PETER) & Son, Lrp., [1908] 2 K. B. 333; 77 
L. J. K. B. 700; 99 L. T. 231; 72 J. P. 233; 24 
T. L. R. 448, C. A. 


Annotations :-—Consd. R. v. Monmouthshire JJ., H2r_p. 
Nevill (1913), 109 lL. T. 788. Refd. R. v. Cheshire JJ., 
Kz p. Heaver (1912), 108 L. T. 374. 


of Licensing Justices. 


4.44, Person to whom license refused.]— 
R. v. DEANE, No. 4586, post. 

445. Owner of premises.|—-The appeal 
clauses of 9 Geo. 4, c. 61, are incorporated in 
Licensing Act, 1874 (c. 49), 8. 15, & therefore when 
the license of a public-house keeper is forfeited 
by conviction under Licensing Act, 1872 (c. 94), 
s. 9, & the owner of the premises duly applies 
under Licensing Act, 1874 (c. 49), s. 15, to special 
sessions for a license & it is refused, he has a right 
of appeal to quarter sessions.—R. v. WEST RIDING 
JJ. (1883), 11 Q. B.D. 417; 485. P. 149; sub nom. 
NEWTON v. WEST RIDING YORKSHIRE JJ., 52 
L. J. M. C. 99, D. ©. 

Amnolet io} :—Distd. R. ». Andovor JJ. (1886), 16 Q. B. D. 


446. —— Conviction of licensee—License 
forfeited.|—-Where a licensed person is convicted 
of an offence under Licensing Acts, 1872, 1874, & 
the justices direct the conviction to be recorded on 
his license, the owner of the licensed premises, who 
was not & could not have been a party to the pro- 
ceedings hefore the justices, is not a ‘‘ person 
aggrieved ’’ within Licensing Act, 1872, s. 52, & 
has no right of appeal against the order.—R. v. 
ANDOVER JJ. (1886), 16 Q. B. D. 711; 55 L. J. 
M. C. 143; 55 L. T. 23; 50J. P. 549; 34 W. R. 
456; 2T. L. R. 546, D.C. 

‘ Death of licensee—Refusal to 
renew.|—Justices at a general annual licensi 
meeting refused to renew a license to sel 
intoxicating liquors at a certain house on the 

unds that the house had not been well con- 
ucted & that the fitness of the license holder was 
unsatisfactory. The license holder appealed to 
the quarter sessions. The owners of the house 
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& perce under Liquor Act, 8. 30, 

sta his objection in open ct., & 

formally a og & party by we 
roceedings.— x ry RosE » 

E R. N.S. W. 268. 19 N.8. ey N. 


Uy ey Ohm reneee. iy ere eT ee Act, 1898, 8. 108, & ould 202.—AUS 
ee ae re : appeal quarter seasions.—Er p. ak 
AUS. GaNN (1901IN TS RON. 8. WwW. 36 : t. — Ez  p. THOMAS 
PART VII. SECT. 1, SUB-SECT. 2, r ‘ . 7 : i To entitle a {- WwW. W. N. 184.—A U8. 
. Who are ‘persons aggrieved” dent of a licens district to appeal i.——— Owner of premises.}— 
of licensing district.}—On m a leenbe he EstaTk v. HaMILTON 


~—~Resident 
the hearing of an application to the 


an order gran 
must become an objector by presenting 


CULLING WORTH 
(19283), 44 N. L. R. 89.—-8. AF. 
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also appealed as ages Nai ign thinking themselves 
—ooieved by the re within Licensing (Con. 
lidation) Act, 1910 (c. 24), s. 29. Before the 
hearing of the appeal the license holder died, & 
letters of administration were granted to his widow : 
—Held: (1) the widow of the license holder was 
entitled to maintain the appeal; (2) the owners 
of the house were ‘ persons thinking themselves 
aggrieved by the refusal ’’ within the above Act.— 
CooKE v. CoopER, [1912] 2 K. B. 248; 108 
L. T. 818; 76 J. P. 673; sub nom. COOKE v. 
Bouton JJ., 81 L. J. K. B. 648, D.C. 

Annotation :—Generally, Refd. R. v. Salford Hundred JJ.. 

(1912) 2 K. B. 567. 

448. ——— Mortgagee with power of attorney to 
procure transfer.|——-The tenant & occupier of a 
house, licensed for the sale of beer on the premises. 
in 1876 assigned all his interest in the premises 
for the residue of his term of years, & the benefit 
of the license, to applts. by way of first mtge. to 
secure the repayment of moneys advanced by 
them ; & by the mtgc. deed irrevocably constituted 
applts. his attorneys, in his name, & as his act & 
deed, to do all acts necessary to procure a transfer 
of the license. In 1883, the moneys secured by 
the mtge. being still unpaid, the occupier sent a 
written application for a renewal of his license 
to the justices at their annual licensing meeting, 
& they adjourned the hearing of the application. 
At the adjourned hearing applts. applied, as mtgces. 
& under their power of attorney, for a renewal 
of the license to the occupier, who appeared, but 
stated that he did not wish for a renewal. No 
objection was made to the renewal on any of the 
grounds specified in 32 & 33 Vict. c. 27, which 
Act applied to the occupier’s license. The justices 
‘refused the application, & applts. appealed to 
quarter sessions in thcir own names as mtgees., 
& also as attorneys of the occupier, & in his name, 
& for & on his behalf. At the hearing the occupier 
again appeared, & stated that he did not wish the 
license to be renewed, & the quarter sessions there- 
upon affirmed the order of the licensing justices :— 
Held: applts. were persons aggrieved, within 
9 Geo. 4, c. 61, 8. 27, by the refusal of the licensing 
Justices to renew the occupier’s license; & 
were therefore entitled to appeal to quarter 
sessions: upon the facts stated the licensing 
justices & the ct. of quarter sessions were bound 
to grant the application of the applts. for a renewal 
of the license to the occupier.—GARRETT vv. 
MIDDLESEX JJ. (1884), 12 Q. B. D. 620; 32 W. RR. 
646; sub nom. GARRETT v. ST. MARYLEBONE 
LICENSING JJ.,53 L. J. M. C. 813 sub nom. R. v. 


GARRETT, 48 J. P. 357, ID. C. 
Ae cian :—Distd. R. v. Andover JJ. (1886), 16 Q. B. D. 


449. Incoming tenant.}]-— By Licensing 
Act, 1872 (c. 94), s. 75, & sched. II., & 9 Geo. 4, 
c. 61, ss. 27-29, which gave a right of appeal to 
quarter sessions to any person aggrieved by any 
act of justices done in the execution of that Act, are 
repealed, except so far as they relate to “ the 
renewal of licenses or to the transfer of licenses 
under sects. 4 & 14 of the same Act.”” The out- 
going tenant of a licensed house wilfully refused 
or neglected to apply for a renewal of the license, 
& left the house on the day of the last adjourn- 
ment of the general annual licensing meeting. 
The new tenant applied at a special sessions 
for the grant to himself of a license under 9 Geo. 4, 
c. 61, 8. 14, but his application was refused. An 
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appeal to quarter sessions was dismissed upon the 
ground that the application to justices was not an 
application for the renewal or transfer of a license 
under 9 Geo. 4, c. 61, ss. 4 & 14, & that the right of 
appeal had, therefore, been taken away by 
Licensing Act, 1872 (c. 94), s. 75, & sched. II. :— 
Held: the quarter sessions were wrong; the 
application was one for a renewal or transfer of a 
license under 9 Geo. 4, c. 61, ss. 4 & 14, & the right 
of appeal was, therefore, preserved by the exception 
contained in Licensing Act, 1872 (c. 94), sched. II. 
—-THORNTON v. CLEGG (1889), 24 Q. B. D. 182; 
59 L. J. M. 0.6; 611. T. 562; 53 J. P. 7423 38 
W. R. 160, D. C. 


SUB-SECT. 3.—IN WHAT CASES APPEAT. LIRS. 
A. Renewal. 

on Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29. 

Renewal of licenses.|—Sce Part IV., Sect. 2, 
sub-sect. 7, B., ante. 

450. Where license forfeited—Previous refusal 
to renew.|—R. v. HEREFORDSHIRE JJ. (1874), 38 
J.P. Jo. 758. 

451. Justices acting on unsworn evidence — 
Fact taken as admitted at hearing.|——Rt. ve. KENT 
JJ., No. 348, ante. 

452. Beer retail off license-—-Beer Dealers Retail 
Licenses Act, 1882 (c. 34), s. 1.]—The right of 
appeal to quarter sessions, from a refusal of 
licensing justices to renew a certificate for a license 
to sell beer not to be consumed on the premises, 
has not been taken away by the above sect.—R. v. 
SCHNEIDER (1883), 11 Q. B. D. 66; 47 J. P. 376 ; 
sub nom. DOWNING v. SCHNEIDER, 52 L. J. M,C. 
51; 48 L. T. 482, 1). C. 

Annotation :—Refd. R. v. Wakefield, ete., Westmoreland JJ. 

(1888), 58 L. T. 404. 

453. Provisional license—Licensing Act, 1874 
(c. 49), s. 22.)—IRt. v. LONDON County JJ., No. 
323, ante. 

454. Refusal subject to compensation-—-By whole 
body of county borough justices.] —Where the whole 
body of justices of a county borough acting as the 
compensation authority under the Licensing Act, 
1904 (c. 23), refuse to renew an on license subject 
to compensation, no appeal lies from their decision 
to the quarter sessions of the county under f Geo. 
4, c. 61, 8s. 27.—R. v. SOUTHAMPTON JJ., [1906] 
LK. B. 505; sub nom. R. v. SouTHAMPTON JJ., 
Ev p. Fuutur, Suirn & Turner, 75 L. J. K. B. 
322; 041L. 1. 442; 705. P. 1387; 54 W. R. 580% 
22 T. L. R. 345, D.C. 


B. Transfer. 
See Licensing (Consolidation) Act, 1910 (c. 24), 


8. 29. 

Transfer of licenses.|—See Part IV., Sect. 2, 
sub-sect. 7, B., ante. 

455. Provisional lcense—-Licensing Act, 1874, 
(c. 49), 8. 22.) —R. v. West Ripina JJ., No. 446, 


ante. 


Sus sect. 4.—To WHat CouRT. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 29 (1), (2), 72 (2). 
456. Borough with separate court of quarter 
sessions——_Whether to recorder.]|—Under 9 Geo. 4, 


license, & quarter sessions had juris: 
diction to entertain an appeal. 
STEVENSON v, HUNTER (1903), 5 F. 
(Ct. of Seas.) 761.—8COT. 


license 
the 
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Sect. 1.—A Ll to quarter sessions: Sub-sects. 4, 
5, 6, 7,8 & 9, A.) 


c. 61, s. 27, an appeal lies to the county quarter 
sessions against the refusal of justices in special 
sessions to grant an alehouse license. Ina borough 
having a separate ct. of quarter sessions under 
5 & 6 Will. 4, c. 76, 8. 103, the recorder cannot try 
an appeal against such refusal, that power being 
withheld from him by sect. 105. But an appeal 
against refusal of a license by justices of such 
borough may still be tried at the county sessions. 
5 & 6 Will. 4, c. 76, 8. 111, excluding the county 
ustices from jurisdiction in an part of such 
orough, relates only to jurisdiction exercised 
out of sessions.—R. v. DEANE (1841), 2 Q. B. 96; 
1 Gal. & Dav. 202; 10 L. J. M. C. 126; 5 Jur. 
1131; 114 BK. R. 39. 
Annotation :—Folld. R. v. Cockburn (1854), 4 Ik. & B. 265. 
457. |—By 56 & 6 Will. 4, c. 76, 
8. 105, the recorder of a municipal borough has no 
power in quarter sessions to hear an appeal against 
a refusal to grant a license for keeping an inn,— 
R. v. COCKBURN (1854), 4 E. & B. 265; 119K. R. 
102; sub nom. R. v. Brisror REcorpEn, 24 Ju. J. 
M. ©. 48; 24 L. T. O. S. 156; 19 J. PL. 342; 
1 Jur. N.S. 373 ; 3 'W. JR. 69. 
Annotation :~ Refd. Brown v. Nicholson (1858), 5 C. BON.S, 








458. ——_— ——— Order for structural alterations 
on renewal. |-—An appse: from an order of licensing 
justices for a city or borough having a separate ct. 
of quarter sessions made under Licensing Act, 
1902 (c. 28), s. 11 (4), by which, on renewing 
a license, the licensing justices direct certain 
structural alterations to be made in that part of 
the premises where intoxicating liquor is sold or 
consumed, lies to the recorder of the city or 
borough.- -R. ». BaTrit ReconpeEr, [1904] 2 K. B. 
6703; 731. J. K. B. 8483 91. ET. 888; 68 0. P. 
488; 538 W. RR. 252; 20 T. i. 1. 526; 18 Sol. Jo. 
493, D.C. 

Annotation :-- Refd. 1. ». Shann, [1910] 2 K. B. 418. 


Sub-sectT. 5.-—Novrice oF APPEAL. 

at gHCCHatS (Consolidation) Act, 1910 (ec. 24), 
8. 2 , 

Time within which notice must be given.] —Sce 
Licensing (Consolidation) Act, 1910 (c. 24), 8. 29 (3). 

Appeals by ‘‘ persons aggrieved.’’|— See Sub- 
sect. 2, ante. 

459. Contents of—Statement that appellant party 
aggrieved.|—-R. v. Essex JJ. (1847), 10 L. T. OLS. 
87; 11 J.P. Jo. 854. 

460. Service—Summary Jurisdiction Act, 1879 
(c. 49), ss. 31, 38—On magistrates’ clerk.]|—R. 
” GLAMORGANSHIRE JJ., R. v. PONTYPOOL JJ., 
No. 647, post. 

461. -~—— On superintendent of police.|— 
The above Act provides by sect. 31 that where any 
person is authorised to appeal from the conviction 
or order of a ct. of summary jurisdiction to a ct. 
of general or quarter sessions he may aa are to 
such ct. subject to the conditions & regulations 
following. Applt. shall within the prescribed time 
or, if no time is prescribed, within 7 days after 
the day on which the said decision of the ct. was 
given, pre notice of appeal by serving on the other 
party on the clerk of the ct. of summary juris- 
ction, notice in writing of his intention to appeal 





PART VIII. SECT. 1, SUB-SECT. 5° 


b. Necessity fo res 
parties 


yr 
---In an appe from the party or 
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& of the grounds of such appeal. An application 
having been made to licensing justices for the 
renewal of the license of an old beerhouse the 
superintendent of police for the district opposed 
the application & the renewal was refused 

this refusal appcts. appealed to ct. of quarter 

sessions & served the notice of appeal upon the 

licensing justices but not upon the superintendent 
of police :—Held: the superintendent of police 
was ‘the other party ’’ within the above sect. 

& should therefore have been served with the 

notice of appeal & further that as appcts. had 

availed themselves of their right to appeal to 
quarter sessions they could not now ask that the 
licensing justices should be ordered to rehear the 

application.—R. v. Bristot LicENsiIne JJ., R. 

v. GLOUCESTERSHIRE JJ. (1893), 68 L. T. 225; 

57 J. P. 486; 41 W. R. 379; 9 T. L. R. 2738; 

37 Sol. Jo. 269; 5 R. 276, D.C. 

Annotation :—Apprvd. R. v. Kent JJ., [1896] 2 Q. B. 306. 
462. Time of service.]|—Notice of appeal 

from the licensing justices at quarter sessions under 

9 Geo. 4, c. 61, s. 57, should now be given in 

accordance with the provisions of Summary 

Jurisdiction Act, 1879 (c. 49), s. 31 (2), within 

seven days after the day on which judgment was 

given. —R. v. Wrest Ripina OF YORKSHIRE JJ., 

Kz p. HAWKINS (1895), 64 L. J. M. C. 192, D.C. 
463. Effect—-Whether application for mandamus 

barred—Failure of application.|—The licensing 
justices of I’. gave notice that they intended to 
object to the renewal of certain licenses, having 
themselves previously taken steps to get informa- 
tion as to the requirements of the division & the 
number of licensed houses, & on that information 
they considered there were too many licensed 
houses for the population. 

The applications were made & refused. The 
license holders thereupon entered an appeal to 
quarter sessions, & also moved & obtained a rule 
nist for a mandamus directed to the justices on the 
following grounds that the justices were not 
entitled to be objectors to the granting of the 
licenses ; if they were so entitled, & if in fact 
they did object, they were not entitled to sit & 
adjudicate on the applications ; in these particular 
cases the justices were disqualified by reason of 
the steps they had taken to get information 
concerning the houses, & had prejudiced the case ; 
& onc of the justices was a member of the authority 
actively engaged in opposing the renewal of these 
licenses, & had been party to a resolution in 
opposing them :—Held: (1) discharging the rules, 
the justices could raise these objections under 
licensing Act, 1872 (c. 94), 8. 42, & the proceedings 
were not invalid, because the notice of objection 
had been given by the justices ; (2) the notices of 
appeal to the quarter sessions were no bar to 
proceedings for mandamus, & conversely the failure 
of the application for a mandamus did not invali- 
date the notice of appeal.—R. v. HOWARD, ETC., 
FARNHAM LICENSING JJ. (1902), 71 L. J. K. B. 
754; sub nom. R. v. FaARNHAM LICENSING JJ., 
He p. SMITH, 66 J. P. 579; 50 W. R. 573; 18 
T. L. R. 614; 46 Sol. Jo. 486, D. C.3; on appeal, 
sub nom. R. v. HOWARD, ETC. FARNHAM LICENSING 
JJ., [1902] 2 K. B. 363, C. A. 

Annotations :-—As to (1) Consd. Raven rv. Southampton JJ., 
(1904) 1 K. B. 430; R. ve. Tolhurst, Hz p. Farrell, R. v. 
Cox, Ex p. West, [1905)2 K. B. 478: R. +, 
tion Authority, [1924] 1 K. B. 685 v. 


; a . Morgan 
SN Aewdtiat Licensing JJ. (1906), 94 L. T. 483; R. vw. 
Woodhouse, [1906) 2 K. B. 501; Attwood r. Chapman, 





decision of comrs. under Liquor License decision. HUREI. v. HANDLEY Ca ). 
, a deh He is Kien necessa 6 W. L. R. 765.— 
) e notice of appeal be signed 

parties affected b 


that 
y the 
y the 


13 B.C. R. 278; 
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1914) 3 K. B. 275. Generally, Refd. R. vr. Dodds, (1905 
f K. B. 40. Moentd. R. wv. Ruseell, Ez p. Morris (1905), 93 

Mandamus generally.|—See CRowN PRACTICE, 
Vol. XVI., pp. 276 et seq. 


SUB-SECT. 6.—RECOGNISANCES. 


See, now, Licensing (Consolidation) Act, 1910 
(c. 24), ss. 29 (3), 30. 

464, Estreat — Jurisdiction of sessions.] — A 
party who had applied for a beer license, under 
9 Geo. 4, c. 61, which was refused, appealed 
against the refusal to the Oct. quarter sessions, 
& entered into a recognisance to try the appeal, 
abide the judgment of the ct., & pay such costs 
as the ct. might award. The appeal was dismissed ; 
& the ct. ordered ape to pay costs to resp., 
‘* forthwith.’’ <A blank was left in the order, as 
to the sums, which the clerk of the peace had not 
time to fix before the sessions adjourned. The 
sessions adjourned to the next Nov. Before the 
adjournment day, the clerk of the peace fixed the 
costs, & filled up the order. After the adjourned 
sessions had terminated, but before the next 
sessions, which were held on the next Jan., pay- 
ment was demanded of applt., who did not 
pay. On affidavit of this, the sessions holden in 
Jan. estreated the recognisance :—Held: (1) the 
sessions had power to estreat the recognisance, & 
process might be taken upon it under 3 Geo. 4, 
c. 46; & (2) it was not necessary that the order 
should direct the costs to be paid to the clerk of 
the peace, under Summary Jurisdiction Act, 1848 
(c. 43), 8. 27.—R. v. Eiy JJ. (1855), 5 E. & B. 489 ; 
25 1.J3J.M.C.1; 20 J. P.116; 1 Jur. N.S. 1017; 
4W.R.5; 119 E. R. 563. 

Annotation :—.4¢ to (2) Refd. Rawnsley v. Hutchinson (1871), 

L. R. 6 Q. B. 305. 


SUB-SECT. 7.—ENTRY OF APPEAL. 

Sce Licensing (Consolidation) Act, 1910 (c. 24), 
§. 20 (3). 

465. Rule of sessions as to time of entry—Im- 
posing additional condition— Alehouse Act, 1828 
(c. 61), s. 27.|—-A certificate for a license having 
been refused at licensing sessions, all the pre- 
liminaries to an ps tee to the next quarter sessions 
required by the above Act, were duly observed ; 
but at the sitting of the ct. the quarter sessions 
refused to allow the appeal to be entered on the 
ground that by a rule of the sessions an appeal 
must be entered & grounds of appeal deposited 
with the clerk of the peace three clear days before 
the first day of sessions; & the sessions made an 
order for £10 costs to resps. under Quarter Sessions 
Act, 1849 (c. 45), s. 6, as on an appeal which had 
not been entered or prasccited. This order 
having been brought up & a rule to quash it 
obtained :—Held: the rule of sessions amounted 
to imposing an additional condition to the appeal 
which the statute had not imposed, & was more 
than a mere rule of practice which it was competent 
to the sessions to make; & the order for costs 
must be quashed.—R. v. PAWLETT (1873), L. R. 
8 Q. B. 491; 42 L. J. M. C. 157; 29 L. T. 3890; 
37 J. P. 775. 

Annotation :-—Refd. R. v. Bird, Ex p. Needes, (1898) 2 

Q. B. 340. 


SUB-SEcT. 8.—JUSTICES DISQUALIFIED ON 
APPEALS. 
See Licensing (Consolidation) Act, 1910 (c. 24), 


8. 29 (7). 
466. Justices hearing original application— 
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Present at appeal.|—Upon an appeal against a 
refusal of justices to toons ear clenoa under 
9 Geo. 4, c. 61, one of the justices whose decision 
was appealed against was upon the bench, & 
remained there at the time of the decision of the 
ct. dismissing the appeal, which decision the 
chairman declared was unanimous. Upon a 
motion for a certiorari to remove the order of 
sessions into this ct., that the same might be 
quashed on the above ground, the justice deposed 
that he had no recollection of being present: but, 
if so, he took no part in the decision, which latter 
fact was also deposed to by the chairman :—Held ; 
as it was distinctly sworn that he was so present, 
the ct. was improperly constituted, & the rule 
was made absolute.—R. v. Surrey JJ. (1855), 
26 L. T. O. S. 89; 1 Jur. N.S. 1188; 4 W. R. 


86. 

467. .|}—On the hearing of a licensing 
appeal at quarter sessions two of the justices whose 
order was appealed against were present on tho 
bench during the argument, accompanied the 
other justices on their adjourning to consider their 
decision, & had resumed their places on the bench 
when the decision was pronounced. The chairman 
& several of the other justices, including the two 
justices in question, stated on affidavit that the 
latter had taken no part in the hearing of the 
appeal or in influencing or arriving at the decision : 
—Held : the mere presence on the bench of the two 
disqualified justices rendered the constitution of 
the ct. of quarter sessions irregular, & its order 
must be set aside. —-R. v. LANCASHIRE JJ. (1908), 
75%. J. K. B. 198; 04 L. T. 481; 70 J. P. 337, 








D.C. 
mal Heat ale ~—Consd. R. v. Bylos, Ex p. Hollidge (1912), 108 
. TT. 270. 
468. -~-—- Present at compensation committee.| 


—lt. v. CHESHIRE LicENsING JJ., Lw p. Kay’s 
ATLAS BREWERY, Lrp., No. 380, ante. 


SuB-SECT. 9.- HEARING OF 
A. In General. 

See Licensing (Consolidation) Act, 1010 (c. 24), 
8, 20 (4). 

469. Hearing case on merits —Where reversing 
decision on preliminary objection.]—— RK. v. KEN?T 
JJ., No. 348, ante. 

470. —-— No notice of opposition— Notice given 
before appeal —Jurisdiction of sessions.|—I1., the 
holder of an indoor beer license existing before 
1869, not having been served with notice of 
opposition, applied for renewal at the general 
annual meeting on Aug. 30, when the justices said 
he had been convicted, & his house was not 
properly conducted & was structurally unfit; & 
then & there without adjourning refused his 
license. 1. appealed to quarter sessions, & seven 
days before the hearing of the appeal, which was 
on Oct. 14, the superintendent of police served 
notice of opposition on the same grounds as those 
decided on by the licensing justices, & the appeal 
was dismissed :— eld: the quarter sessions acted 
without jurisdiction, & had no authority to enter 
on the question of the fitness of H. to hold the 
license. —Hockinus v. POWELL (1891), 55 J. P. 
358, D.C. 

471. —_— Where no grounds of refusal stated by 
beeen Oegcaar Ea Act, 1872 (c. 94), 8. 42, enacts 
that where a lice person applies for the 
renewal of his license the licensing justices shall 
not entertain any objection to the renewal, unless 
written notice of an intention to oppose the 
renewal has been served on the holder not less 
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than seven days before the commencement of the 
ral annual licensing meet provided that 
he licensing justices may, notwithstanding that 
no notice has been given, on an objection being 
made adjourn the granting any license to a future 
day. By Licensing Act, 1874 (c. 49), 5s. 26, a 
me en served under Licensing Act, 1872 (c. 94), 
s. 26, shall not be valid unless it states in general 
terms the grounds on which the renewal is to be 
opposed. ere notice of an objection to the 
renewal of a license has been served on the holder 
not less than seven days before the commencement 
of the ia hae annual licensing meeting & the 
renewal is refused, & the holder appeals to quarter 
sessions, all the objections which were open before 
the licensing justices are open before the quarter 
sessions. 

Under 82 & 83 Vict. c. 27, ss. 8, 19, read together 
with 83 & 34 Vict. c. 20, 8. 7, where an application 
is made to licensing justices for the renewal of 
certain beer licenses, it shall not be lawful for the 
justices to refuse the renewal except upon one or 
more of four specified grounds, of which the fourth 
is that appct. or the house in respect of which he 
applies is not duly qualified as by Jaw is required, 
& where the application is refused on the ground 
that the house is not qualified, the justices shall 
specify in writing to appct. the grounds of their 

ecision. The holder of one of such _ licenses 
applied to the licensing justices for a renewal, 
having been served with a notice of objection not. 
less than seven days before the commencement of 
the general annual licensing mecting. he justices 
refused the renewal but omitted to state the grounds 
of thoir decision. The holder appealed to quarter 
sessions, & was not served with any fresh notice 
of objection. When the appeal came on to be 
heard applt. contended that as the justices had 
stated no grounds for their decision it ought to be 
reversed & the license granted. The ct.. overruled 
this contention & proceeded to hear the case on 
the merits, whereupon applit. withdrew declining 
to take any further part in the proceedings; the 
ct. heard the appeal & dismissed it :—J/cld: the 
appeal had been heard & determined & applt. was 
not entitled to a mandamus to the quarter sessions 
to hear & determine it.—HEw p. GORMAN, [1894] 
A. ©. 23; 681L.J.M.C. 84; 701.717.4686; 583. P. 
816; 1OT. L. R. 128; OR. 89, HW. L.3 affg. S.C. 
sub nom. Re GLAMORGANSHIRE SESSIONS LICENSING 
OaSE APPEAL, Hz p. GORMAN (1892), 8 T. L. R. 
642, C. A. 

472. Notice of objection to renewal— Whether 
fresh notice necessary on appeal.|— Ez p. GORMAN, 
No. 471, ante. 


B. Parties. 


478. Licensing justices—-To support their 
ee oe CoRPN. v. A-Gh, No. 503, 
post. 

474. —— When a “party ’’ — Cannot be re- 
8 ete eae thelr will.|—R. v. Lonpon JJ., 

475. Objectors— Whether parties.) — BouLTER 
vw. Kent JJ., No. 548, : 

476. —-— Whether right to be heard.]—(1) The 
mere fact that the tenant in occupation of a beer- 
house carries on the sale of beer therein as the 
salaried employee of his landlords, a brewery co., 
to whom he is accountable for the profits, does not 
involve as a conclusion of law that he is not the 
real resident holder & occupier of the house within 
Beerhouse Act, 1840 (o. 61), a. 1. 
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(2) Objectors to the renewal of a license have 
no right to be heard on an appeal to quarter 
sessions or in the High ct. on a case stated by the 
quarter sessions.— Nix v. NOTTINGHAM JJ., [1899] 
2Q. B. 204; 68L. J. Q. B. 854; 811. T. 41; 63 
J. P. 628, 676; 47 W. R. 628; 15 T. L. R. 418, 
463; 43 Sol. Jo. 641, C. A. 

477. .] — TYNEMOUTH 
A.-G., No. 503, post. 


C, Scope of Inquiry. 

478. Limited to grounds of objection—Stated in 
notice.|—At an annual licensing meoting an 
objection was raised to the renewal of the license 
of applt., the tenant of a beerhouse licensed prior 
to May 1, 1869, & the justices directed that notice of 
objection should be given to him, under Licensing 
Act, 1872 (c. 94), s. 42, & adjourned the meeting. 
This notice was given by the superintendent of 
police, & did not express on the face of it that it 
was given by direction of the justices. The 
grounds stated in the notice were that persons had 
been found drunk & disorderly on the premises, & 
that persons of bad character frequented the 
premises. Applt. attended at the adjourned 
mecting, & the justices refused to renew the license 
on the ground that he had not produced satis- 
factory evidence of good character. On appeal 
to quarter sessions the ct. refused to renew the 
license on the ground that the house was frequented 
by bad characters. On a case stated :—Held: 
the absence of intimation that the notice was 
given by direction of the justices was an irregularity 
which was waived by the appearance of applt. ; 
& the appeal to quarter sessions being in the nature 
of a rehearing, the ct. could entertain & decide the 
case on any objection raised by the notice. 

The justices had a right, when applt. appeared, 
to consider the question before them, which was 
whether they would renew the license ; but they 
could only properly entertain the objections taken, 
& those objections must be some or all of those 
which are given in 382 & 33 Vict. c. 27, 
s. 8. The objections there enumerated are quite 
distinct from one another, & are in different sub- 
sects. The justices, therefore. had no right to 
consider the question of the character of applt., 
which was not raised by the notice. Then the 
question came before the ct. of quarter sessions, 
& I agree with the ct. below that the matter of 
appeal was whether the justices ought to have 
renewed the license. Such an appeal to quarter 
sessions amounts to a rehearing & not to a simple 
appeal, & the ct. of quarter sessions had a right 
to hear fresh evidence, though they would be 
confined to the same objections of which notice 
was given originally (LORD EsHER, M.R.). 

I may add that we are of opinion that the notice 
would have been good if it had stated that it was 
given by the superintendent of police ‘‘ by direction 
of the justices sitting at the general annual 
licensing meeting,’”’ giving the date, or if it had 
been given by the clerk to the justices with a 
similar statement. This latter course would 
perhaps have been more regular; but we by no 
means treat the superintendent of police as a mere 
intruder, for we have assumed that in fact he was 
acting by direction of the magistrates (LORD 
Esuer, M.R.).—WHIFFEN v. MALLING (OR MAarn- 
STONE) JJ., [1822] 1 Q. B. 362; 61 L. J. M. C. 82; 
66 L. T. 333; 56 J. P. 325; 40 W. R. 298; 8 
T. L. R. 155, C. A. 

Annotations -~—Consd. B arts Leche (1898), e Il. T. 138. 


. ax 
Refd. Daykin oe. Parker, {1894} 2 Q. B. 273; Evans v. 
Conway JJ., (1900) 2 Q. B. 224. 


479. J—Ex p. GORMAN, No. 471, ante. 


CORPN.  v. 
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480. ———~.]~-Where an objection is taken 
to the renewal of a license, & notice is served on 
the licensee as required by Licensing Act, 1872 
(c., 94), s. 42, & Licensing Act, 1874 (c. 49), s. 26, 
the ct. cannot inquire into any grounds for the 
refusal of the license other than the grounds stated 
in such notice.—RUSSELL v. BLACKHEATH JJ. 
(1897), 61 J. P. 696. 

481. -]—The tenant of a public house 
omitted, upon giving up possession, to pay the 
quarter’s rate then due. A new tenant went into 
occupation of the premises, & at the following 
adjourned general annual licensing meeting, the 
renewal of his license was objected to by the 
borough council on the ground that he had neglected 
or omitted to pay or cause to be paid the aforesaid 
rate due to the borough council. The justices 
refused to renew the license :—Held: the ct. of 
quarter sessions were bound by the notice of 
objection, & could not hear any evidence against 
the renewal, not coming within the grounds of 
objection stated in such notice; & the non- 
payment of the rate due from a previous tenant 
was no sufficient reason for the refusal of the 
license.—-Fuisr v. TowER JJ. (19041), 68 J. P. 
264, 








D. Adjournmenis. 

Sec Licensing (Consolidation) Act, 1910 (c. 24), 
8. 29 (2), (4). 

482. Whether appeal may be adjourned to next 
sessions.|—-Under 9 Geo. 4, c. 61, the sessions 
hearing an appeal against the refusal of justices 
to grant a license cannot adjourn such appeal to a 
subsequent session for the purpose of awarding 
costs there after a taxation in the interval. So 
held on the construction of 9 Geo. 4, c. 61, 58. 27, 
29, but without impeaching the authority of cts. 
of general or quarter session to adjourn a case from 
one session to another when no statute interferes.— 
R. v. BELTON (1848), 11 Q. B. 379; 3 New Sess. 
Cas. 77; 17 L. J. M. C. 70; 10 L. T. O S. 324; 
12 J. P. 232; 12 Jur. 392; 116 EB. R&R. 518. 


.innotations :—Consd. Bowman v. Blyth (1856), 7 E & B. 
26. Expld. R. v. Cambridge Union (1861), 1 B. & S. 61. 


Consd. Hx p. Evans, (1894) A. C. 16. Expld. Redhough 
Colliery v. Gateshead Union Assmt. Com. (1923), 130 L. T. 
366, efd. R. v. Surrey JJ., Re Abinger (1852), 16 J. P. 


407; Rawnsley v. Hutchinson (1871), L. R. 6 Q. B. 305. 

483. Justices equally divided.]-— Where 
justices at quarter sessions are equally divided with 
respect to an appeal from licensing justices there 
is no power to adjourn the appeal to the next 
sessions. Where one of the justices in favour of 
allowing the appeal withdraws, & the appeal is 
dismissed, there is no power in the Ct. of Appeal or 
the House of Lords to go behind the record; the 
decision is not a nullity, & no mandamus can 
issue to quarter sessions to hear & determine the 
appeal, which in fact has been heard & determined. 

0 Geo. 4, c. 61, s. 9, does not apply to cts. of 
quarter sessions sitting on appeal, but only to 
justices at petty sessions.—FEz p. Evans, [1894] 
A.C. 16; 63 L. J. M. C. 81; 70 L. T. 45; 58 
J.P. 260; 10T. L. R. 118; 6 R. 82, H. Li; affg. 
S.C. sub nom. fe GLAMORGANSHIRE SESSIONS BEER 
LICENSING CASE APPEAL, Ex p. Evans (1892), 


8 T. L. R. 641, C. A. 

Annotations -— d. R. ». Hertfordshire JJ., Ex p. Larsen 
(1925), 89 J. P. 205. Refd. Kinnis v. Graves (1898), 67 
L. J. Q. B. 583; R. ». Wardle, ete. JJ. & Harton Coal Co., 
Ex p. Burrows (1898), 14 T. L. R. 424 ; R.v. Leeds JJ., 
Ez p. Binns (1906), 95 L. T. 916. 

See, now, Licensing (Consolidation) Act, 1910 

(c. 24), 8. 29 (4). 


PART VIII. SECT. 1, SUB-SECT. 9.—E. 


485i. Admissibility of fresh evi- 
dence.}--The reception of fresh evi- 





not objectionable 
restricted to the 


dence by the ct. of quarter session js 
f provided that it is AUS. 


————, }— RK 
the Licensing Ct.—SwEengy v. Fitz- man & JJ., (1908) 2 I. 
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E.. Evidence. 

484. Necessity for—Of grounds of objection.) — 
On an a peal to quarter sessions against the re- 
fusal of licensing justices to renew a license, the 
quarter sessions are not entitled to refuse to renew 
the license without evidence of any ground of ob- 
jection to its renewal.—Evans vr. Conway JJ ‘3 
[1900] 2 Q. B. 224; 69 L. J. Q. B. 636; 82 L. T. 
ie ar J. P. 467; 48 W. R.577; 16 T. L. R. 


Annotations :—Expld. Raven v. Southampton JJ., (1904) 1 
K. B. 430. Refd. R. v. Howard, (1902) 2 K. B. Sea le 
v. Kingston JJ., Ec p. Davey (1902), 86 L. T. 588. 


485. Admissibility of fresh evidence.| — The 
provisions of 9 Geo. 4, c. 61, as to granting licenses 
& as to appeal, shall, so far as may be, have effect 
as to granting certificates under this Act, subject 
to this qualification that no certificate in respect of 
a license to sell beer, ctc., not to be consumed on 
the premises shall be refused except on one of the 
grounds following: that appct. has failed to 
produce satisfactory evidence of good character. 
By sect. 19, where, on May J, 1809, a license is in 
force with respect to any house for the sale of beer, 
ctc., to be consumed on the premises, a certificate 
in respect of such house shall not be refused except 
on one of the grounds mentioned in sect. 8. 
9 Geo. 4, c. 61, 8. 27, gives an appeal, in gencral 
terms, tu any person aggrieved by any act of a 
justice acting under the statute. Justices in 
licensing sessions refused a certificate for the 
renewal of a license, under sect. 19, on the ground 
that appct. had failed to produce satisfactory 
evidence of good character. Appct. then appealed 
to quarter sessions :—-Held: fresh evidence of 
character was admissible before the quarter 
sessions, & if that was satisfactory applt. was 
entitled to a certificate. —R. v. Pinagrim (1870), 
LR. 6Q. B. 89; 401. J. M. 2.35 23 1. T. 410 5 
35 J. P. 1693; sub nom. Pranm v. WINDSOR 
DIVISION OF BERKSHIRE JJ., 10 W. R. 90. 
sinnotations :-—Retd. Whiffen rv. Bligh, etc., Malling Ticonsing 


JJ. (1891), 61. J. M,C. 82.) Mentd. Rv. Smith (1873), 

L. R. 8 Q. B. 146. 

486. ——.|—WIUFFEN v. MALLING (OR MAID- 
STONE) JJ., No. 478, ante. 

487. Sufficlency—-Many other public houses In 
district.| —On appeal to quarter sessions against the 
refusal of a license, a map of the locality was 
produced, & it was proved that within a short 
distance of the house in question there were a 
very large number of licensed houses. No notice 
of objection had been served on any of these 
houses; but notice of objection had been served 
on the house in question by the direction of the 
borough justices, the ground of objection being 
that the leone was not i Pedi in the locality. 
The house had been a fully licensed house for ten 
years, & the character of the locality had not 
altered except that the population had increased. 
No further evidence was adduced by resps. :— 
Held: this evidence did not entitle the quarter 
sessions to refuse to renew the license.—RAVEN v. 
SourTHAMPTON J.J., [1904] 1 K. B. 480; 73 1. J. 
K. B. 282; 9O L. T. 01; 68 J. P. 68; 52 W. HR. 
574; 20 T. 1. 2.146; 48 Sol. Jo. 143, D.C. 
Annotations :- Consd. KR. v. Drinkwater, ete. Coventry JJ, 

Ex p. Conway (1905), 70 J. P. 1. . R. o Tolhurst, 

Kx p. Farrell, K. v. Cox, Ex p. Went, p00) 2K. 4. 478. 

Dartford Brewery Co. v. County of London Quarter 

Seasions, {1906} 1 K. B. 695. Consd. Colchester “--—*-~ 

Co. v. Tendring 'Licensing JJ., (1916] 2 K. B. 126. 


Morgan v. Aylesford Licensing JJ. (1906), 94 L. T. 


A835 
It. v. Johnson, ete. Leicester JJ., Ex p. Whitmore (1908), 
9. 


21I5.P.5 
HARDINGE (1906), 4 C. L. R. 716.— 


ues raised before 485 if. R.v TYRONE CHAIR- 


R 1 24 IR. 
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Sect. 1.—Appeal to quarter sessiona: Sub-sect. 9 
F.& 6. ¢ aub-sect. 10, A. & B. (a), (b), & C.) 


F. Power to State Case. 
See Sect. 5, sub-sect. 2, post. 


G. Orders Made. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 29 (4), (5). 

488. Power to grant renewal — To person not 
applying to licensing justices.|—An application to 
justices for the transfer of an old on license was 
adjourned by the justices to the next annual 
ee licensing meeting. Notices of objection 

the renewal of the license were served on the 

license holder & on the proposed transferee. The 
grounds of objection did not relate to the character 
of the license holder. At the annual general 
licensing meeting the justices refused to transfer 
& renew the license to the proposed transferee on 
the ground that the house had been ill-conducted. 
No application was made by the license holder for a 
renewal of the license to himself. The license 
holder, the proposed transferee, & the brewers 
appealed to quarter sessions. That ct., being of 
opinion that the house had not been ill-conducted 
but that the justices had rightly refused to grant 
a renewal of the license to the proposed transferee, 
prone a renewal of the license to the existing 
icense holder :—Held: under Licensing (Consoli- 
dation) Act, 1910 (c. 24), s. 29 (4), quarter sessions 
had power to do so.—PARKES v. Duprwy JJ., 
(1913) 1 K. B. 1; 82 L. J. K. B. 337; 107 L. T. 
855; 77I).P.61; 207T. L. R. 31, D.C. 

Order final.|-—Sce Licensing (Consolidation) Act, 
1910 (c. 24), s. 29 (5). 


SUB-SECT. 10.—Costs. 
A. Who may be Ordered to pay. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 20, 31 (1). 
cies Objector.|---BOULTER v. Kent JJ., No. 548, 
ost. 
490. ——.]--R. wv. 


404, ‘ii 

491. ——.|—T'YNEMOUTH CORPN. v. A.-G., No. 
5038, poat. 

492. Justices—Constituting themselves parties.] 
—R. v. LoNpon JJ., No. 518, post. 

493. dame the licensing justices refusing 
to transfer a license there was an appeal to quarter 
sessions which was allowed. The quarter sessions 
further ordered the justices to pay applts.’ costs 
& the treasurer of the County Council of London to 
refund such funds to the justices, & also the solr. 
& client costs of the justices themselves :—Held : 
there was no jurisdiction under 9 Geo. 4, c. 61, 
as. 27, 20, to make the order.—R. v. LONDON & 
STRAND Division JJ. & DaLton, Ex p. LONDON 
County Councin (1898), 78 L. T. 559; 62 J. P. 
517; 46 W. R. 558; 42 Sol. Jo. 556, D. C. 

“ol. s—Refd. KR. vo. Salford Hundred JJ., [1912] 2 

K. B. 567. 

J—The ct. of quarter sessions, on an 
appeal from the refusal of licensing justices to 
renew a license, have no power under 9 Geo. 4, 
c. Ol, s. 27, or otherwise, to order the licensing 
justices who appear before them & oppose the 
renewal, to pay applt.’s costs when the appeal is 
allowed, as in such a case the licensing justices are 
not ‘' gent parties ’’ to the appeal against whom 
an order for costs can be made. 

Where the quarter sessions have ordered the 
licensing justices to pay the costs of the appeal, 


STAFFORDSHIRE JJ., No. 
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& have refused an application for an indemnity 
order under sect. 29 of the Act, & the licensing 
justices have obtained writs of certiorari to quash 
the order & mandamus to hear the application for 
an indemnity order, the licensing justices are 
entitled to have the costs of the certiorari & 
mandamus included in the indemnity order. 

The power given by 9 Geo. 4, c. 61, 5. 27, to 
award costs is one which can only be exercised 
where there is a party to the litigation against 
whom costs can be awarded There is no ground 
for saying that in every appeal there must be a 
party against whom an order to pay costs may be 
made. The case of Bouller v. Kent Justices, No. 
548, post, seems to me to decide that a person who 
appears & objects to a license being renewed does 
not thereby make himself a party ; from which it 
follows that if the licensing justices appear on the 
appeal to support their decision, no order for 
costa can be made against them in the event of 
the appeal being allowed (CHANNELL, J.).—R. v. 
STAFFORDSHIRE JJ., [1898] 2 Q. B. 231; 67 L. J. 
Q. B. 981; 70 L. T. 142; 6253. P. 7413 sub nom. 
R. v. STAFFORDSHIRE JJ., Ex p. FIELD, 14 T. L. R. 
450; 42 Sol. Jo. 540, D. O. 


Annotations :—Consd. R. v. Salford Hundred JJ., [1912] 
2K. B. 567. Distd. RK. v. West Riding of Yorkshire JJ. 
1917), 87 I. J. K. B. Refd. R. v. Ashton, Ez p. 
alker (1915), 85 L. J. K. B. 27. Mentd. Allsop ». 
Preston JJ. (1899), 64 J. PP. 25; Evans v. Conway JJ. 
(1900), 16 T. L. R. 425. 


See, now, Licensing (Consolidation) Act, 1910 


(c. 24), 8. 29. 

495. Decision of quarter sessions restored 
by court of appeal—-On special case.|—JONES v. 
HLATHERTON, No. 88, ante. 





B. Justices’ Costs. 
(a) Appeal Dismissed or Abandoned. 


ati Licensing (Consolidation) Act, 1010 (c. 24), 
8. 31. 

496. Right of justices to order for costs.|—— 
Where licensing justices, who had been served with 
notice of appeal against their refusal to renew a 
license, had appeared at quarter sessions & acted 
as resps. to the appeal :—Held: 9 Geo. 4, c. 61, 
s. 29, made it imperative, upon the dismissal of the 
appeal, for the ct. of quarter sessions to entertain 
an application by the licensing justices for an order 
upon applts. to pay them such sum by way of costs 
as should in the opinion of the ct. of quarter 
sessions be sufficient to indemnify them from all 
costs and charges to which they might have been 
put in consequence of their having had notice of 
the appeal served upon them.—R. v. WORCESTER- 
SHIRE JJ., [1900] 2 Q. B. 576; 69 L. J. Q. B. 826; 
83 L. T. 272; 64 J. P.707; 49 W. R. 89, C. A. 


(b) Payment out of Local Funds. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
32 


497. Right to indemnity order—Whether appeal 
successful or ane ast the hearing of an appeal 
to quarter sessions m licensing justices, the 
licensing justices are entitled in the case of an 
unsucces appeal to an order under 9 Geo. 4, 
c. 61, s. 29, upon applt. for payment of such sum 
by way of costs as in the opinion of the ct. will 
indemnify them from all costs & charges to which 
they may have been put ; in the case of a su 
appeal to a like order under Licensing Act, 1902 
(c. 28), s. 20, upon the treasurer of the county or 

lace for which the licensing justices acted. 
pon any such appeal the licensing justices are 
entitled to retain any solr. whom they select to act 


Part VIII.—Decistons 


for them, & they cannot be compelled to appear 
by the county solr., although it may be part of 
the duties of that officer to act for licensing 
justices upon the hearing of appeals from their 
decisions. Where licensing justices appear by 
their own solr., the ct. of quarter sessions has no 
jurisdiction, in making an order under either 
9 Geo. 4, c. 61, 8. 29 or Licensing Act, 1902 (c. 28). 
s. 20, to attach to it a direction to the clerk of the 
peace that in ascertaining the amount of the costs 
he is to exclude the personal professional charges 
of the solr. employed by the ‘ence evo 
R. v. WEsT Ripvine JJ., [1904] 1 K. B. 545; 73 
L. J. K. B. 224; 68 J. P. 167; 52 W. R. 540; 20 
T. L. R. 211; 48 Sol. Jo. 224; sub nom. R. v. 
WEST RIDING OF YORKSHIRE JJ., Ex p. Evwis, 90 
L. T. 381, D. C. 

498. Extent of indemnity order—-Mandamus— 
Certiorari.] --It. v. STAFFORDSHIRE JJ., No. 494. 
ante. 

499. .| — Licensing justices having 
refused an application for the renewal of a license 
the licensee & owners appealed to quarter sessions. 
At the appeal the licensing justices appeared, & 
briefed leading counsel with a special fee of 25 
guineas. The appeal was dismissed & applts. 
were ordered by the ct. of quarter sessions under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 31, 
to pay to the licensing justices costs sufficient to 
indemnify them from all expenses whatsoever tc 
which they had been put by reason of the appeal. 
By consent the costs were taxed out of sessions, 
& on the taxation the clerk of the peace only 
allowed a special fee of 15 guincas for leading 
counsel thus taxing off £10 15s. from the amount 
actually paid to him by the licensing justices, & 
upon an application by the licensing justices to 
quarter sessions for an order under sect. 32 of the 
Act for payment to them of the £10 €15s. out of 
the county fund the application was refused. The 
licensing justices thereupon obtained a rule nisi 
for a mandamus to the ct. of quarter sessions 
commanding them to make the order for payment 
to the licensing justices out of the county fund upon 
the ground that they were bound in law to make 
it :--Held: (1) in the circumstances, the fact 
that under sect. 32 the £10 15s. would come out 
of a public fund, whereas under sect. 31 it would be 
paid by applts. was no justification for allowing 
it as costs under sect. 32 when it had not been 
allowed under sect. 31 under exactly the same 
order & that the rule for the mandamus must be 
discharged with costs; (2) the Div. Ct. had no 
jurisdiction under sect. 32 to order the costs 
incurred by the licensing justices in making the 
application for the mandamus to be paid to them 
out of the county fund.—R. v. WEST RIDING OF 
YORKSHIRE JJ., [1918] 1 K. B. 362; 87 L. J. K. B. 
443; 16 L. G. R. 125; sub nom. R. v. WEsT 
RIDING OF YORKSHIRE JJ., Ec p. CLEGG, 118 L. T. 
307 ; 82 J. P. 102, D.C. 

500. Special case.}— Upon an appeal 
against the refusal of licensing justices to renew a 
license the quarter sessions dismissed the appeal 
subject to a special case for the opinion of the High 
Court. The licensing justices, who were resps., 
did not appear upon the argument of the case, 
& the High Ct. allowed the appeal & ordered resp. 
justices to pay to applt. the costs of the appeal to 
hat ct. on the special case :—-Held: these were 
costs to which the licensing justices had been put 
within the meaning of Licensi (Consolidation) 
Act, 1910 (c. 24), s. 32, & the licensing justices 
were therefore entitled to an order of quarter 
sessions upon the treasurer under that section to 
pay to them the amount thereof.—R. v. SALForD 
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HUNDRED JJ., [1912] 2 K. B. 567; sub nom. BR. v. 
SALFORD HUNDRED JJ., Ex p. Bouron JJ., 81 
L. J. K. B. 952; 107 L. T. 174; 7649. P. 3953 23 
Cox, C. C. 110, D. Cc, 


Annotations :—Refd. Jones v. Hathorton, [1917] 2 K. B. 
412; R. v. West Riding of Yorkshire JJ., [1918] 1 K. B, 


501. 
88, ante. 

502. Upon whom order made—County borough 
without separate quarter sessions—Order upon 
treasurer of county.'|—By 9 Geo. 4, c. 61, 8. 29, 
upon a successful appeal under the Act to quarter 
sessions from a decision of justices, the justices 
in quarter sessions are empowered to order the 
treasurer of ‘“ the county or place in and for which 
such justice whose judgment shall have been so 
reversed shall have acted on the occasion when he 
shall have given such judgment" to pay resp. 
justices’ costs. A county borough had a separate 
comnnuission of the peace, but not a separate cet. of 
quarter sessions; it was not directly subject to 
the county rate, but under a financial adjustment 
made under Local Government Act, 1888 (c. 41), 
s. 32, it paid a fixed contribution towards the 
expenses of the county incurred in part on behalt 
of the borough, including the expenses of quarter 
sessions :—Held : the county borough, not having 
a separate ct. of quarter sessions, & being liable 
to contribute to quarter sessions expenses, was not 
a place separate from the county, & therefore not a 
‘place’? within the meaning of 9 Geo. 4, ¢. 61, 
s. 20; the licensing justices had acted for the 
county, their costs were costs of quarter sessions, 
& the order of quarter sessions had, therefore, 
been wrongly made upon the borough treasurer, 
& should have been made upon the treasurer of 
the county.—R. v. WARWICKSHIRE JJ., [1902] 
2K. B. 101; 71. 0. K. iB. 5055 aud nom. Ret. 
Warwick JJ., Br p. COVENTRY CoRPN. SO OL. TT. 
568; 665. P. 5493 18 T. L. R. 40925 16 Sol. Jo. 
409, D.C. 


oF LIicENSING JUSTICES. 





——.]—JONES v. JIATHERTON, No. 





C’. Objector’s Coats. 


503. Chief constable objecting on instructions of 
borough council— Power of council to pay costs 
out of borough fund.] —-A municipal corpn. cannot 
where there is no surplus of the borough fund, 
legally pay thereout costs incurred by the chief 
constable in opposing by direction of the council 
appeals against the refusal of justices to renew the 
licenses of publicans; Qu: whether if there be 
a surplus it can legally be applied to payinent of 
such costs. 

I think that an objector before the licensing 
meeting has no right to appear & be heard on the 
appeal to quarter sessions, The only proper 
resps. to the appeal are the justices themselves, 
who are served & may appear in the interests of 
the public to support their own decision. Provision 
is made in the Licensing Act for their costs, but 
not for those of any other person appearing to 
oppose the appenl. If an objector appears on the 
appeal he does so voluntarily, & his counsel can 
only be heard by permission of the bench as amicus 
curia, & he can neither receive nor be ordered to 
pay costs. Ie is not, in short, a ‘ party ” to the 
proceedings (LORD DAVEY). ~TYNEMOUTIL CORPN. 
vy. A.-G., [1899] A.C. 293; 68 1. J. Q. BK. 752 5 80 
L. T. 633; 63 J. Pp. 404; 15 T. L. R. 3705 43 
Sol. Jo. 531, H. L.; affg. 8. C. sub nom. A.-G. v. 
TYNEMOUTH CORPN., [1898] 1 Q. B. 604, C. A. 


-—Consd. Evans vr. Conway JJ., (1900) 2.9. B. 
AL Reta. R. ve. Woodhouse, (1906) 2 K. H. 501. Mentd. 
A.-G. ». De Winton, {1906} 2 Ch. 106; Attwood vv. 
Chapman, [1914] 3 K. B. 275. 
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_l.—Apnpeal to quarter sessions: Sub-sect. 10, 
D, & Sect. 2: Sub-sect. 1, A.] 


D. The Order. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 3) (2). 
504. Form of—Blank left for amount of costs— 
Filled up at adjourned session.|—R. v. Eiry JJ., No. 
464, ante. 

505. ——— Whether to clerk of peace as payee.|— 
R. v. Evy JJ., No. 464, ante. 

506, —— -}— Upon an appeal against a 
refusal of justices at petty sessions to grant an 
alehouse license, the quarter sessions reversed 
such refusal, & ordered the license to be granted, 
& the quarter sessions further ordered the justices 
to pay applt. on demand £35 19s. 10d. for his 
costs :—Held: that part of the order awarding 
costs was bad inasmuch as it did not follow the 
directions as to the payment of costs contained in 
Quarter Sessions Act, 1848 (c. 45), s. 5, & the 
Summary Jurisdiction Act, 1848 (c. 43), s. 27, 
which require the costs in the first instance to be 
paid to the clerk of the peace.—R. v. PEEK, ETC. 
DevonrorT’ JJ. (1869), 20 L. T. 393; sub nom. 
R.v. DEvonport JJ., 33.0. P. 614. 

07. ——- Clerk appointed to receive 
amount--Amount sufficient to indemnify fustices.] 
—R.v. WINDER, No. 510, goat. 

508. Enforcement of—Estreat of recognisances 
— Time for.]--R. v. ELY JJ., No. 464, ante. 








i. Taxation. 

ae Licensing (Consolidation) Act, 1910 (c. 24), 
§. 32 (2), 

509. Time for—At adjourned sessions.|——Applt. 
appealed to the quarter sessions held in Oct. against 
the refusal of a beerhouse certificate. The appeal 
was dismissed with costs. The scssions were 
afterwards adjourned to Nov., & the costs of the 
appeal were taxed at the adjourned sessions :— 
Held: the cost» were rightly taxed at the adjourned 
sexsions.— RAWNALEY v. LIUTCHINSON (1871), L. R. 
6 Q. B. 305; 40 L,I. M,C. 07; 23 L. T. 818; 
35 J. P. 5013 19 W. RR. 486. 

Annotation :-—Refd. He. vw. General Astossment Sessions 

(1887), Ryde, Rat. App. (1890), 268. 

510. Out of sessions—By consent.|—-(1) By 
9 Geo. 4, c. 61, 8. 29, power is given to a ct. of 
quarter sessions, where a judgment of licensing 
justices is reversed upon appeal, to order ‘ that 
the treasurer of the county or place in & for 
which such justice whose judgment shall have been 
so reversed shall have acted on the occasion when 
he shall have given such judgment shall pay to 
such justice or to whomsoever he shall appoint 
such sum as shall in the opinion of such ct. be 
sufficient to indemnify such justice from all costs 





& charges whatsoever to which such justice may > 


have been put’’ in consequence of his having had > 


served upon him notice of the intention of the 
party to appeal. 


licensing justices of a borough, & directing the 


borough treasurer to pay to the clerk of the. 
borough justices a certain sum of money for tho’ 


An order of quarter sessions, | 
made upon the allowance of an appeal from the | 


reasonable costs, charges, & expenses to which he | 


has been put in sup 
licensing justices is bad, it not being an order for 
payment of a sum which in the opinion of the ct. 
will ‘‘ indemnify the justices’ from the costs to 
which they have been put. 

(2) Where an order is made under the above 
scction, the amount of the costs, if not ascertained 


rting the order of the. 
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by the ct. itself, should be ascertained by the 
taxation of the clerk of the peace, & his taxation 
should be adopted by the ct. during the currency 
of the sessions; the costs can only be taxed out 
of sessions by consent.—R. v. WINDER, [1900] 2 
Q. B. 666; 69 L. J. Q. B. 720; 64.7. P. 7413 48 
W. R. 605; 44 Sol. Jo. 486; sub nom. R. v. WINDmR, 
Ez p. Boyton Corpn., 83 L. T. 171; 16 T. L. R. 
400, D. C. 

Annotation :—As to (1) Refd. R. v. West Riding JJ., [1904] 

1K. B. 545. 

511. What amounts to consent.) 
—Five licensing appeals from the same licensing 
division were heard at the same quarter sessions 
& were dismissed. No express consent was given 
to tax resp. justices’ costs out of sessions. Subse- 
quently the solrs. for the several applts. & resp. 
justices met at the office of the clerk of the peace 
for the purpose of Pore to the taxation of 
the several bills of costs. Before the taxation 
began it was agreed by all the parties present, 
including the clerk of the peace, that the items 
which were common to all resps.’ bills should be 
apportioned against the several applts. One bill 
was taxed on this basis. It was then objected on 
behalf of W., one of applts., that there was no 
consent to tax out of sessions the bill against W. : 
—Held : there was evidence of conduct from which 
consent to tax out of sessions might be implied :— 
Qu. : whether Licensing Act, 1902 (c. 28), 5s. 20, 
applies to the taxation of costs between an 
unsuccessful applt. & resp. justices —RH. v. 
JUMBERLAND JJ. (1903), 68 J. P. 153, D.C. 

512. Taxation by clerk of peace—-Presumption 
of validity.\—On an appeal to quarter sessions, 
under 9 Geo. 4, c. 61, 8. 27, the sessions in Oct. 
last dismissed the appeal with costs. After the 
ct. had risen a clerk in the office of the clerk of the 
peace taxed the costs under protest of the applt.’s 
attorncy. The sessions had been adjourned, & 
before the day of adjournment the costs were 
certified, & the amount was inserted in the order 
of sessions. The order was removed into this 
ct. in Mar. for the purpose of enforcing it :—Held : 
the order of sessions purporting on the face of 
it to be drawn up by the ct. in the absence of any 
direct statement that it was not so drawn, will be 
presumed to have been rightly made; & there 
had been a sufficient adoption of the taxation by 
the adjourned sessions, although no mention of 
the amount was made in ct.—He PuHILLIrs & 
Farquuar, ETc. JJ., R. v. PHinurpes (1873), 29 
L. T. 100; 37 J. P. 824. 

513. ——- ——.] — R. 510, 
ante. 

514. Between unsuccessful appellant & respon- 
dent justices—Licensing Act, 1902 (c. 28), s. 20.}— 





ete 





v. WINDER, No. 


|. v. CUMBERLAND JJ., No. 511, ante. 


Sect. 2.—MANDAMUS. 
Sun-sEcr. 1.—To JUSTICES. 
A. In What Cases. 


Mandamus generally.|}—See CROWN PRACTICE, 
Vol. XVI., pp. 276 et seq. 

515. Where license refused — Previous deter- 
mination not to grant to certain fe 
Cask (1730), 2 Stra. 881; 93 E. R. 914; sub nom. 
ANON., | Barn. K. B. 402. 

Annotation »—Reld. Leicester Corpn. co. Burgess (1833), 2 

Nev. & M. EK. B. 131. 
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516. Mistake as to jurisdiction.}] — Man- 
damus refused, to command justices to rehear an 
application for an ale house license, which they had 
netused, though it was suggested that their refusal 
proceeded from a mistaken view of their juris- 
dictiont.—R. v. FARRINGTON WITHOUT, LICENSING 
JJ. (1824), 4 Dow. & Ry. K. B. 735; 2 Dow. & Ry. 
M. C. 365. 

517, —— .|—R. v. WEM LICENSING JJ. 
(1883), 47 J. P. Jo. 820, D. C. 

.I—As regards an appeal against 
the refusal to renew a license, 9 Geo. 4, c. 61, 8. 29, 
has not been repealed ; but it does not apply to 
the costs of justices who make themselves 
“parties ’’ to an appeal within the Summary 
Jurisdiction Act, 1879 (c. 49), s. 31 (5), by taking 
an active part in opposing the appeal. When an 
appeal is dismissed the ct. of quarter sessions has 
a discretion as to the costs of justices who thus 
make themselves ‘‘ parties ’’ to the appeal, & if 
they have exercised their discretion by refusing to 
give the costs of the appeal to licensing justices, 
the High Ct. cannot interfere by mandamus.— 
R. v. Lonpon JJ., [1895] 1 Q. B. 616; 64 L. J. 
M.C. 100; 72 L. T. 211; 59 J. P. 820; 43 W. R. 
387; 11 T. L. R. 193; 39 Sol. Jo. 231; 14 R. 2416, 
C. A. 

innotations :—Refd. R. vr. Kent JJ., [1896] 2 Q. B. 306; R. 

v. London & Strand Division JJ.& Dalton, Ar p. LC. C. 

(1898), 78 L. T. 559; R. v. Staffordshire JJ., [1898] 2 

Q. B. 231; R. v. Customs & Excise Comrs., [1913] 3 K. B. 

483; R.v. Sunderland Customs & Excise Conirs. (1914), 


12 uo G. R. 580; KR. v. Ashton, Kr p. Walker (1915), 85 
I. J. K. B. 27. 


519. ——— Where justices decline to hear—On 
previous determination not to grant.]—R. 7. WAL- 
SALL JJ., No. 204, ante. 

520. Mistake as to law.|—M., who held a 
strong beer license, applied to Hcensing justices 
for a certificate to take out a retail license to sell 
beer, etc., not to be consumed on the premises. 
The justices refused the license under 32 & 33 
Vict. c. 27, s. 8 (4), on the ground that appct. was 
not qualified as by law is required by reason of his 
intention not to reside on the premises :—Held : 
as the holder of a strong beer license was entitled 
under Revenue Act, 1863 (c. 33), s. 1, to the retail 


PART VIII. SECT. 2,SUB-SECT. 1.—A. 1. 

516i. Where license refused—M istake 
ag to jurisdiction.)—R. v. ANTRIM JJd., 
{1901} 27. R. 133.—IR. 

CG. Where justices decline to 
hear.}—Mandamus will lie against a 
magistrate where he refuses to enter- 
tain an application for a license.— 








18. —— 








committee to 


L. R. 372.—NFLD. 


—wwecemwerm = nneninneei 


p. FoLey 








oF LICENSING JUSTICES. 


——— Mandamus to hear— After 
time limit for renewals.}—Where tho 
licensing committee refuses a renewal 
without hearing the merits of the case 
the ct. will by mandamus compel the 

old an adjourne 
ing to hear the application, although 
yen eae ne Ae ich a RRA TT —-CAN, 
, , ‘ ct, 1 » renewals can be applied for 
Morison v. MoKay (1882), 6 Nfld. has gone by.-Rh. v. HURSE (1883), 2 


N.Z. L. It. 94 (S. C.).--N.Z. 
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license without any other qualification, residence 
was not required; & as the justices had not 
determined according to law a mandamus must be 
granted to them to hear & determine the applica- 
tion according to the statutes in that behalf.— 
R. v. DE Rutzen (1875), 1 Q. B. D. 55; 45 
L. J. M. C. 57; 24 W. R. 343; sub nom. R. v. 
GLAMORGANSHIRE JJ., 33 L. T. 726; 40 J. P. 
150, D. C. 
Pa | tati :—Distd. R. «. K Jie J. PL 208. 
‘Abid. a e. cothan, gon oe ei ‘Cond: ie 
cholson, { . B. 455. ~ Rt. n 
ae te ‘ta oo 455. Refd. R. «. Manchester 
521. Grounds of refusal not stated.] — 
R. v. SYKES, No. 260, ante. 








522. Refusal to hear evidence not on 
oath.|—K. v. SHARMAN, Ew p. DENTON, No. $52, 
ante. 

528. ——— Condition annexed to grant — Pay- 


ment of money——Decision influenced by extraneous 
considerations.|—-R. v. BowMAN, No. 267, ante. 





524. Where renewal refused -— No revious 
notice of objection.|—R. v. Farqunuar, No. 117, 
ante. : 

525. ——.] — R. v. Reppircn JJ., No. 
354, ante. 

526. ——~—- Mandamus to hear—Though justices 


no power to grant.}|—Rh. v. Miskin Lliaquir 
LICENSING JJ., No. 139, ante. 

527. Grounds of refusal not stated.| — 
EKic p. GORMAN, No. 471, ante. 

528. To grant at adjourned sittings.] -— 
It. v. KINGSTON JJ., Av p. Davey, No. 103, ante. 

529. Where transfer granted—- Rejection of 
evidence in opposition.|/—R. v. IuLL LIcENsINU 
JJ. (1883), 47 J. P. Jo. 820, D.C. 

530. -—-— Extraneous matter considered by 
justices.}—It. v. Coruam, No. 308, ante. 

531. Where new license granted-——Notices out of 
order—Jurisdiction of justices.,—The holder of a 
license in respect of a house about to be pulled 
down for a public purpose gave the notices required 
by 9 Geo. 4, c. 61, 8. 14, of his intention to apply 
for a license in respect of another house not then 
licensed. The notices given did not) comply 
with the provisions of Licensing Act, 1872 (c. 94), 











contravention of bye-law.}—Mandamus 
refused to a magistrato to revoke 
a certificate granted by him autho- 
rising the issue of a tavern Heense for 
kecp ng a tavern in contravention of 
a bye-law of the municipal council. — 
R. ». BURNSIDE (1851), 8 UL O. RR. 263, 


qa. —-——— License granted but not 
issued.)—Mandamus will not be granted 
to compel Noense conirs. to issue a license 
to @ person to whom one has boen 
granted, but not issued, by the rotiriz 
cours. where they have not complete 
their functions, their acts having been 


meet - 


d. jJ—Er 
(1889), 29 N. B. R. 113.—CAN. m. —— ———. }-—-OUTRED 1. KED- 
Er p. GRIEVES (1879), 19 N. B. R. 4. n. Mistake as to law.) - 
-—CAN. Mandamus granted against the mayor 





f. ——, }J—R. v. FREDERICTON 
(MAYOR) (1880), 3S. C. R. 505.—CAN. 
g. Under provincial statute.)— 
INGLIB v. MoRRIS (1887), 19 N. S. R. 
(7 R. & G.) 531; 8 C. L. T. 63.—CAN. 


h.—— To convene meeti 





ng _ of 
tants.}—PHELAN v. Ross (1875), 


inhabita 
2 P. EK. I. 28.—CAN 


kk. Where renewal refused—No pre- 
tious notice of objection.}—Where on 
an application for a renewal of su 
license no objection is made, & no 
notice Spa to appct., but the licensing 
conunittee adjourns {ts mecting with- 
notice ts Spots, Banat lidar 
C8 a » & at suc ourn 
meeting taken no evidence, but refuses 


the renewal without stating any valid 


objection, the ct. will ta mandamus 
to issue a certificate of renewal.— 
Brmiey v. MCDONALD (1886), 4 N. Z, 


& inspector of liccnses, requiring then 
to sign a Ificense, in respect to pre- 
mises licensed at the time of the pass- 
ing of N.S. Act, 1890 (c. 18), the inten- 
tion of the legislature being to except 
from the operation of the Act those 
remises in which aor had formerly 
n sold & wherc licenses were then 
in force,—R. v. MCPHKRSON (1892), 34 
N.8. R. (12 RR. & G.) 378.—CAN. 


oO. .)— Where under 
Licensing Acts, 1893 & 1895, the plain 
intention of the icpislature appearcd 
to be that existing licenses should con- 
tinue until a determination had becp 
made by the electors that effect must 
be given thereto, mandamus was 
directed to resps. to hear & determine 
appit.’'s application for a renewal. 
SMITH r. MCARTHUR, (1904) A. C. 389. 








p. Where new license granted—-In 


reversed by their succossors in office,-— 
LEKBON t. DUFFERIN COUNTY BOARD 
OF LICENSE CoMIw. (1889), 19 O. It. 
67.--CAN. 


yr. Where transfer refused — Mis- 
take as to adobe ties BP Aa ap- 
plied for the removal of his License to 
other premises. Tho licensing ct. was 
willing to grant the application, but 
decided it had vo power to do so :— 
ileld ;: mandamus should issue to com- 
pel the Heensing ct. to consider the 
matter according to Jaw, the ct. having 
bi aero ORNER wv. NORTHAM 
sICENSING MAGISTRATES (1914), 17 
Ww, A. L. r. 14.—AUS. 


t. -———- Application out of order.}— 
Where a licensing cominittee wrongly 
dismissed an application for the re- 
moval of a Hoense on the ground that 
it was not accompanied by a cortificate 
of the fitness of eppot., mandamus Was 
granted in order t it should decal 
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Sect. 2.—Mandamus: Sub-sect. 1, A. & B.; sub- 
sect. 2, A.& B. Sect.3: Sub-sect.1,A., B.& 
C.; gub-sect.2. Sects.4 d& 56: Sub-sect. 1.) 


8. 40. The licensing justices at a special session 
granted the application upon information that the 
notices were in order. A rule nisi having been 
obtained for a writ of mandamus to the justices 
to hear & determine the application according to 
law :—Held: the notices were good, as the 
specific provisions with regard to them in 9 Geo. 4, 
c. 61, 8. 14, had not been expressly or impliedly 
repealed by Licensing Act, 1872 (c. 94), 8. 40.— 
R. v. NicHoOLson, [1899] 2 Q. B. 455; 68 L. J. 
Q. B. 1084; 64 J. P. 388; 48 W. R. 52; 15 
T. L. R. 5089; 438 Sol. Jo. 744; sub nom. R. v. 
NICHOLSON, ETC., BOLTON, JJ., R. v. GREEN- 
HALGH, ETC., Bouton, JJ., Hx p. BAMBER, &1 
L. T. 257, C. A. 
Annotation :—Apld. R. v. Richmond Confirming Authority, 

He p. Howitt, (1921) 1 K. 8. 248. 

5382. Where license renewed—Subject to ultra 
vires condition.|—R. v. Dopps, No. 273, ante. 

Alternative remedies.j|—-See Crown PRACTICE, 
Vol. XVI., pp. 295, 296, Nos. 1085-1092. 


B. Practice. 

533. Costs — Justices’ reasons not stated in 
writing.!—-K. v. ASUTON-UNDER-LYNE JJ. (1873), 
37 J. P. Jo. 85. 

5 Party opposing successful.| — lt. v. 
West RIDING OF YORKSHIRE JJ., Fax p. Suaw, No. 
46, ante. 

Time for making application.|—See CRown 
PRACTICE, Vol. XVI., p. 326, Nos. 1387, 1388. 

Filing affidavit in answer to rule.|—Sce Crown 
Practice, Vol. XVI., p. 331, No. 1466. 

Proceedings on the return.| — See 
PRACTICE, Vol. XVI., p. 344, No. 1673. 





CROWN 


Sup-sHhcT. 2.—ToO QUARTER SESSIONS. 
A. In What Cases. 

585. When appeal dismissed —- Not heard on 
merits.|] —/ir p. MARTIN (1876), 40 J. P. Jo. 133. 
Annotation :—-Refd. Sharp v. Wakefield (1888), 53.3. P. 20, 

536. Justices equally divided—One justice 
withdrawing.|— Az p. Evans, No. 483, ante. 

537. When = jurisdiction exceeded.}] — lk. v. 





INTOXICATING LIQUORS. 


B. Practice. 


538. Affidavits of proceedings at sessions — 
Showing improper refusal to hear.]-—9 Geo. 4, c. 61, 
s. 34, enacts ‘‘ that no conviction under this Act, 
nor any adjudication made on appeal therefrom, 
shall be quashed for want of form, or be removed 
by writ of certiorari or otherwise, into any of His 
Majesty’s superior cts. of record ’’ :—Held: on an 
application for a mandamus this provision did not 
prevent the ct. from hearing by affidavits the 
proceedings that took place on an appeal to the 
sessions, & granting a mandamus to compel an 
adjudication by the sessions, if the affidavits 
showed that the justices had improperly refused 
to hear the appeal.—R. v. SurFoLtk JJ. (1843), 
11. T.0.8.144; 7J.P. 590. 

539. Delay in making application — Crown 
Office Rules, 1886, r. 79.!|—-A transfer license being 
refused, on appeal the quarter sessions on Oct. 16 
refused to hear the appeal on the ground that 
applt. was not aggrieved. A rule nisi for mandamus 
was moved for & obtained on Feb. 20, no special 
circumstances being stated for the delay :—Held : 
the application was too late, being contrary to 
above rule.—R. v. GLOUCESTERSHIRE JJ. (1890), 
64 J. P. 519, D.C. 

540. Costs of justices— Indemnity order.| — 
R. v. STAFFORDSHIRE JJ., No. 494, ante. 

West RIDING OF 





ie bee Mos Os 


YORKSHIRE JJ., No. 499, ante. 


Sect. 3.— CERTIORARI. 
SuB-sSECT. 1.—To JUSTICES. 
A. In What Cases. 

Certiorari generally.|—-See CROWN PRACTICE, 
Vol. XVI., pp. 308 ef seq. 

542. To quash order granting license—Irregu- 
larity in proceedings.|—It. ». Lreps JJ., Hx p. 
JAMES (1847), 11 J. P. Jo. 837, 870. 

See, also, CROWN Practice, Vol. XVI., pp. 414, 
415, Nos. 2729-2735. 

As to discretion to grant.| -— See 
Pracricgé, Vol. XVI., p. 403, No. 2486. 


CROWN 


B. Who is Entitled. 


543. Trade rival.}—- A confectioner who has 
held a wine license for consumption on the 


LANCASTER JJ., No. 98, ante. 


with the case on its merits.—-FAL- 
CONKR U. WILLIAMS (18096), 1! N. Z. 
Li. Rt. 502,.—N.Z, 


a. Where meeting not held—On 
or before specified date.j—Held > man- 
damus would Ue to compel the mayor 
to hold a meoting to consider applica- 
tions for licenses after Apr. 1, where 
he neglected to do so on or before 
that day.— Ac p. DANANHER (1888), 27 
N. B. RR. 5543 affd. on appeal, 17 
S. Cr Rh. 414.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 2. --A. 


b. When appeal dismissed — Jus- 
tices equally divided.J}—Where the jus- 
tices, being cqually divided, had not 
adjudicated on the question before 
them :—Held > mandamue should issue 
to the justices to hear & determine 
the SPB oet On. A. vw Wrat CorRK 
JJ. Re vo. DonnaaLt JJ., (1902) 2 
I. R. 252.—I1R. 


PART VIII. SECT. 8,SUB-SECT.1.—A. 


542 1. To quash order granting license 
—Irregularity in proceedings.}—-R. v. 
& DENNY LICENSING AUTHO- 

BInY, et p. BABR, [1910) 8. BR. Q. 391. 


premises, 
642 ti. —- - -——.] ~ Re Rocne (1888), 
7N. 4. L. KR. 206.—N.Z. 
542 iii, ——  —-——.]—A.-(1. »,  Pat- 


MERSTON NORTH LICENSING (Com- 
ae (1889), 8 N. 4 L. R. 399.— 


542 iv. ——.}—On motion for 
certiorari to we a decision on the 
ground that the majority of the com- 
inittee were interested & biassed, being 
under a pledge to close a_ certain 
number of houses:- Held: the 
majority of the committee had not, 
oither as candidates or members, gone 
beyond what the legislature must haye 
conteniplated as H as Me take place, 

the writ must rofused.— ke 
WANGANUL LICENSING COMMITTER 
(1892), 10 N. Z. L. R. 583.—N.Z. 

542 v. -}— Where the 
Supreme Ct. is satisfied that, in refusing 
the renewal of a Hoense, the majority 
of the committee have acted from bias 
& predetennination to give effect to 
** prohibition ” views, & have not con- 
sidered the mattor honostly in a judi- 
cial spirit, it will grant certiorari to 
b up a decision refus such 
lioense for the purpose of nue ing it. 
Peery Iairr (1892), 10 v. Z. L. R. 











& who supplies luncheons, is_ suffi- 


542 vi. —-—~ ——.]— PENNEY vv. 
WarkAU LhicKNSING COMMITILEE (1902), 
22 N. Z. L. R. 602.—N.Z. 

6. .—Certiorari Yes to remove 
& quash as well an order of justices 
granting such certificate as an order 





refusing the same.—R. v. ARMAGH JJ., 
{1897] 21. R. 57; 307. L. T. 47.-—IR. 

d. To quash conviction. J— R. ov. 
ARMAGH (1922), 56 


Country JJ. 
1. L. T. 46,-——-IR. 

e. Not necessary — Where aa 
tion for renewal pending. }—-A certificate 
may be quashed on certiorari but cer- 
tioruri is not necessary whon there is 
a pending application for renewal.— 
OUTRED vt. KEDDELL (1906), 26 N. Z. 
L. R. 201.—N.Z. 


PART VIII. SECT. 3, SUB-SECT. 1.— B. 


{. Person with special locus standi.) 
—The ct. has no cretion to refuse 
certiorari to quash a license granted 
against a statutory prohibition, 
where appct. for the writ has a 
special locus standi otherwise than aa 
a member of the general public.— Re 
ADDINGTON, NEWTOWN, & SYDENHAM 
FasT LICENSING COMMITTEES (1893), 
13 N. zZ. L. R. 70.—-N.Z. 


Part VIII.—DeEctsions 


ciently within the description of persons entitled 
to apply for & hold a publican’s license within 
9 Geo. 4, c. 61, s. 1, being a person about to 
keep an inn, alehouse, or victualling house :— 
Semble: a rival publican has no locus standi 
to apply for a certiorari to quash a publican’s 
license granted to another person.—R. v. SURREY 
JJ. (1888), 52 J. P. 423, D. C. 

See, also, CROWN PRACTICE, Vol. XVI., pp. 403, 
459, Nos. 2493, 3336-3340. 


C. Practice. 


544. Costs of justices—-Indemnity order.] — 
R. v. STAFFORDSHIRE JJ., No. 494, ante. 

Disqualification of Justices—What affidavit must 
contain.|—See CROWN Practice, Vol. XVL, 
p. 465, No. 3416. 

Costs.|—See CROWN PRACTICE, Vol. XVI, p. 398, 


No, 2421. 


SuB-SECT. 2.—TO QUARTER SESSIONS. 


545. To quash order.|~--(1) Where on an 
application for renewal of an alehouse license 
the justices started an objection without notice, 
& then, without adjournment or giving time to 
answer the objection, at once refused the renewal, 
& appct. then appealed to quarter sessions & the 
quarter sessions, after hearing him, dismissed the 
appeal :—Held: appct. was not prevented from 
applying for a certiorari to quash the order of 
ve sessions, for that ct. has no greater juris- 

iction to dispense with, Licensing Act, 1872 
(c. 94), s. 42 (2), than the licensing justices had. 

Facts might be proved which would establish 
that the right to the adjournment had been waived 
by the party, but there is no evidence of any such 
waiver on this occasion ... consequently it 
was the duty of the magistrates, on the objection 
being taken, to adjourn the granting of the license 
to a future day (HANNEN, J.). 

(2) No notice is to be given where the objection 
has been taken by the magistrates themselves 
(HANNEN, J.).—RuppDIck v. LIVERPOOL JJ. (1878), 


42 J. P. 406. 

Annotations :—.18 to (1) Apld. Gascoyne v. Risley (1888), 
$6 W. R. 605; Evans ». Conway JJ, (1900j] 2 Q. B. 228. 
Refd. RR. ». Anglesey JJ, (1892) 1 Q. B. 850; Fy p. 
Gorman, [1894] ‘ as. Generally, Mentd. Sharp vr. 


A. C. 

Wakefield (1888), 53 J. P. 2 

See CROWN PRAcTICE, Vol. XVI., p. 479, No. 
3607, 


Stcr. 4.—PROHIBITION. 
Prohibition, generally.|——See CROWN PRACTICE, 
Vol. XVI., pp. 372 et seq. 
To compensation authority.|—-See CROWN Prac- 
TICE, Vol. XVI., p. 377, No. 2149. 
Appeais.|—See Crown Practice, Vol. XVI., 
p. 396, No. 2401. 


Sect. 5.—SPECIAL CASE. 
Sus-secr. 1.—By LIcENsinG JUSTICES. 
546. In what cases—-Refusal to grant certificate.| 
—No case can be stated under Summary Juris- 
diction Act, 1857 (c. 43), for the opinion of one of 
the superior cts. unless the determination of the 
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justices for a certificate for 


69 


fee was upon an information or complaint. 


ere therefore an application was made to 
a license to keep a 


beerhouse, & upon their refusal a case was 


demanded & stated under Summary Jurisdiction 


Act, 1857 (c. 43) :—Held: no such case could be 
stated.—GARATTY v. Ports (1870), 23 L. T. 410; 


sub nom. West v. Porrs. 34 J. P. 760; previous 
proceedings, sub nom. GARETTY 1. Potts, L. R. 


BQ. B. 86. 

547. Whether justices can state case-——As court 
of summary jurisdiction—Summary Jurisdiction 
Act, 1879 (c. 49), ss. 81 & 83.]}—By Interpreta- 
tion Act, 1889 (c. 63), s. 13 (11), it is provided 
that ‘‘the expression ‘ct. of summary jurisdic- 
tion’ shall mean any justice or justices of 
the peace... whether acting under Summary 
Jurisdiction Acts or any of them or under any 
other Act, or by virtue of his commission, or under 
the common law ”’ :—Held: justices acting as 
licensing justices, under 9 Geo. 4, ¢. 61, are, by 
virtue of the above definition, a “ ct. of summary 
jurisdiction,’’ within Summary Jurisdiction Act, 
1870 (c. 49), ss. 31, 33, which provide respectively 
for service of notice of appeal from the decision of 
such a ct. upon their clerk, & for statement of 
a case by then on a question of law.—- Rh. rv. 
GLAMORGANSHINE JJ... Roo Pontryeoon Jd. 
(1892) 1 Q. B. 6213 6LL. J. M,C. 1603 56 0. P. 
437; 40 W. R. 4865 sub nom. R. ov. GLAMORGAN- 
SHIRE JJ., APPLEGATE’S CASE, R. vo. GLAMORUAN- 
SHIRE JJ., LEVANS’s Case, R. ov. Byron, ETC., 
PoNTYPOOL, MONMOUTH LickNnsING JJ., 66 LL. T. 
144; 87. L. R.430,C. A. 


a{nnotations :--Apld. Rov Bristol 

Gloucestershire JJ. (1893), 68 L ad. R. +. 

Kent JJ., (1896) 2 Q 2B. 3806 Overd. Boulter r, Kent 

JJ., (£897) A. C. 556 Refd. Leleostor Deputics of 

Freemen v. Howltt (1803), 62 L. JI MLC. 51) Ree. London 

JJ, (189511 Q. B. 616; Tr. West Riding of Yorkshire 

JJ (1597), 42 Sol. Jo 185, Rov Southampton JJ., Ae p. 

Candy (1906), 98 T. T) 437. 

548, - Justices at a licensing 
meeting are not act. of summary jurisdiction ; a 
refusal of licensing justices to renew a license is not 
“a conviction or order’; & appeals to quarter 
sessions ayainst the refusal to grant a license are 
not regulated by Summary Jurisdiction Act, 1879 
(ec. 49), 8. 31. At a licensing mecting a poen 
objected to the renewal of a license, & 16 was 
refused. On appeal to quarter sessions the 
objector did not appear, & the renewal was 
granted :--//eld: that the ct. of quarter sessions 
had no power to make an order for costs against 
the objector. 

R.v. Glamorganshire JJ., No. 547, ante, overd. 

Persons objecting to the grant of a license are 
not parties to the proceedings on the application 
in any proper sense of the term. 

Every member of the public may object to the 
grant on public grounds, apart from any individual 
right or interest of his own (LORD HERSCHELL).— 
BouLTer v. Kenr JJ., [1897] A.C. 556; 66 LL, J. 
Q. B. 787 3 77 Ll. Tr. 288 3 61 J. P. 532 4 46 W. RH. 
114; 13 T. 1. 8.538, UL 1.3 revag. 8. C. sub nom. 
R. r', KENT Nal ag 11896) 2 Q. B. 306, C. A. 
Linnotatwns.— Expld. RR. ». London & Strand Division JJ. 

& Dalton, Ke p. L.C.C. (1898), 78 L. T. 559. Folld. R. 

v. Staffordshire JJ., {1894) 2 Q. B, 231, Expid. R. v. Went 

Riding of Yorkshire JJ., Er p. Shaw, (1898) 1 Q. B. 503 ; 

It. v. Manchester JJ., [1899] 1 Q. B. 571; Tynomouth 

Corpo. » A -G., 1898) A. C. 293; Evans v. Conway JJ., 

1900} 2 Q. B. 224; R. v. Howard, pe) 2K. B. 363. 

So 1IJ.,(1914)1 K. 


nsd. Huish v. Liverpoo B,109. Expld. RH. 
ec. Ashton, Er p. Walker Hels). 45%. J. K. B. 27. $i, 


Licensing JJ., Roo. 
T. 225. Con 


— om + | 
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545 i. To quash order.}—An order made by quarter seas 


ions, raving, a certificate for renewal of a license may bo 
101; 37 1. 


L. T. 252.—IR. 
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Sect. 5.—Special case: Sub-sects. 1,2 & 3. Part 
IX. Sects. 1, 2, 3,4 & 5.] 


Sunderland JJ., i 01 12 K. B. 367; BR. v. Woodhouse, 
6] 2K. B. 501; Whittuck v. Withy, {1907} 2 K. B. 

R. v. Lincolnshire JJ., (1912) 2 K. B. 413: Attwood 
} 3 K. B. 275. Mentd. Allsop v. 

JJ. (1899), 64 J. P. 25: Re Bethel (ig00}, 63 
J. P. 453; Hodson v. Pare (1899), 68 L. J. Q. B. 300; 
R. v. Nicholson, (1899] 2 Q. B. 455; R. v. Worcestershire 
JJ., [1900] 2 Q. B. 576; Hogmater v. Willesden Overseers 
(1904) 52 W. R, 654; R. v. Johnson, (1905] 2 K. B. 59; 
.v. Russell, Hz p. Morris (1905), 93 L. T. 407; R. ». 
Southampton Licensing JJ., Ex p. Cardy, {1906] 1 K. B. 
446; R. vo. Allen (1911), 81 L. J. K. B. 258; RR. v. Bath 


. B. 258; 
Compensation Authority, {1925} 1 K. B. 685. 


549. Ground for refusing — Frivolous 
point.|—R. v. BELL, Erc., JJ., Ex p. FLINN & SONS 
(1899), 15 T. L. R. 487, D. C. 

550. Parties—Superintendent of police opposing 
grant.|—-PRICE v. JAMES, No. 86, ante. 





SUB-SECT. 2.—By QUARTER SESSIONS. 


551. Whether power to state.|—Hz p. MARTIN 
(1878), 40 J. P. Jo. 183. 
Annotation :—Refd. Sharp vo. Wakeficld (1888), 53 J. P. 20. 

552. ——— Confirming authority—Licensing Act, 
1904 (c. 23)—In judicial capacity.)—Where the 
question of the renewal of an existing on-license 
is referred to quarter sessions by the licensing 
justices under Licensing Act, 1904 (c. 23), 8. 1 (2), 
& is dealt with by a committee of the quarter 
sessions appointed under Licensing Act, 1904 
(c. 23), 8s. 5 (2), the proceedings before the com- 
mittee are judicial proceedings, & the committee 
have power to state a case for the opinion of the 
High Ct.—R. v. Sournampron Licensina JJ., 
Ex p. Carpy, [1906] 1 K. B. 416; 75 1. J. K. B. 
295; 041L. T. 437; 70J3.P.175; 54 W. R. 484; 
22 TI. Ll. R. 236; 50 Sol. Jo. 206, D.C. 


Annotations :-—Extd, Dartford Browery (o. ». County of 


London Quarter Sessions, [1906] 1 K. B. 695. Apld. 
Keel. Comrs. for Kngland v. Page, [1911] 2 K. BR. 
946; Nicholas ». Davies, (1914) 2K. B. 705. Consd. 


Colchester Browing Co. ». Tendring Licensing JJ., [1916] 
2K, J.P 


B. 126. Refd. R. v. Jackson (1906), 71 eo. 

R. v. Bath Compensation Authority, [1025] 1 K. B. 685. 
553. Acting in administrative 
capacity.|—Licensing (Consolidation) Act, 1910 
(c, 24), sched. 6, provides that licensed premiscs in 
a populous place in Wales may remain open until 
11 p.m. but in districts other than a populous 
place not later than 10 p.m. By special provision 2 
of the Schedule ‘“‘ populous place ” means any area 
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with a population of not less than 1,000 which 
by reason of the density of its population the 
confirming authority of the city, by order, deter- 
mine to be a populous place. It provides that an 
order restrictive of a previous order shall not be 
made except on a revision after the publication 
of a census, & that as soon as may be after the 
publication of each census the confirming autho- 
rity of the city, shall, at a meeting to be specially 
convened for the purpose, revise orders then in 
force within their jurisdiction, & may alter or 
cancel any of those orders, or may make such 
further orders, if any, as they shall deem say Ve siael 
to give eftect to the provisions of the Act. 

licensing district in Wales was some years ago 
declared to be a ‘‘ populous place,’’ & its popula- 
tion had, subsequent to such declaration, increased, 
but other adjacent districts had, owing to the 
opening of new collieries therein, increased in 
population to a still greater extent. In 1913 the 
confirming authority held that it was no longer 
a ‘populous place,’ & cancelled the previous 
order. An appeal from their decision by way of 
a case stated by the confirming authority for the 
pee of the High Ct. was made & a preliminary 
objection taken that quarter sessions had no power 
to state the same :—Held: (1) quarter sessions 
were not dependent for their power to state a 
case on the Summary Jurisdiction Acts, &, 
although acting in an administrative capacity, 
could state the case submitted. (2) It was open 
to the confirming authority to raise the standard 
of a ‘ ao erie place,’ & the ct. would not 
consider whether their reasons for so doing were 
or were not adequate.—NIcHOLAS v. DAVIES, 
[1914] 2 K. B. 705; 83 L. J. K. B. 1187; 111 
L. 'T. 56; 78 J. P. 207; 30 T. L. R. 388, D. C. 

554. Nature of the case—Jurisdiction of High 
Court to decide on facts—Not appeal on facts & law 
—Judicature Act, 1894 (c. 16), s. 2.]|—HICKTON v. 
Hopason, No. 233, ante. 

555. -—— Evidence by one of justices.|— 
MITCHELL v. CROYDON JJ., No. 391, ante. 





SUB-SECT. 3.—By COMPENSATION AUTHORITY. 

556. On refusing renewal.|——R. v. Soutru- 
AMPTON JJ., No. 454, ante. 

557. ———.] — COLCHESTER BREWING Co., Lrp. 
v. TENDRING LICENSING JJ., No. 397, ante. 


Part IX.—Hours of Sale. 


SEcT. 1.—IN GENERAL. 
See, now, Licensing Act, 1921 (c. 42), as. 1-5. 
558. Effect of Licensing Act, 1921 (c. 42) — 


Substitution of “ permitted ’’ for ‘‘ closing ’’ hours.] 
—SMITH v. FENNELL, No. 566, post. 


559. Sale under excise license.|—By Licensing 
Act, 1874 (c. 49), 8. 8, ‘* All premises in which 
intoxicating liquors are sold by retail’”’ are to be 


PART IX, SECT. 1. 
. Authority to fix—License 


closed during certain hours :—Held: this enact- 
ment was not confined to premises licensed by the 
justices to sell intoxicating liquors, but included 
remises in which intoxicating liquors were sold 
n pursuance of an excise license granted under 
24 & 25 Vict. c. 21.—MARTIN v. BARKER (1881), 
50 L. J. M. C. 109; 45 L. T. 214; 45 J. P. 749; 
29 W. R. 789, D. C. 
Annotation -—Refd. R. v. Jenkins (1891), 55 J. P. 824, 


5 a.m, :—Held: the license comre. had | 11 p.m. on Saturday & six a.m. on 
power to pass arin i ere hier 


gone 


Monday :—~Held : the council had 
7 the 8. 125 


com- v. BRANTFORD LICENSE ComRs. beyon owers conferred b 
m 8. {cense comrs. appointed (1892), 21 O. R. 665.—CAN. (19).—R. ». ROBERTS (1908), 9 W. L. R. 
under R. 8. O., 1887, o. 194, passed a h. ——— Municipal council.|—Under 421.—-CAN. 


resolution that, in all places where 
intoxicating Hquors are bold, no salo 


eball take placo between 11 pm. & routing the 


veuting the 


Vancouver Incorporation Act, 1900, 
passed 
sale of Hquor between 





k. Magistrates.}-—-MACBETH 1, 
a bye-law pre- a (1874), L. R. 2 Sa. & Div. 342. 


Part IX.—Hovurs or Sater. 


Srcr. 2.—WHOLESALE LICENSE. 

560. Sales during prohibited hours—Not within 
Licensing Acts.]—-A grocer, holding a wholesale 
but not a retail beer dealer’s license, sold during 
prohibited hours beer in casks containing 4% 
gallons each. He was convicted by the magis- 
trates of unlawfully selling beer during such hours 
contrary to the Licensing Acts :—Held: as he 
was entitled to sell such quantity by wholesale, 
he did not come within the operation of the 
Licensing Acts, & the conviction was wrong. 

I read the statutes thus: that a wholesale 
dealer might sell, as a minimum limit, as little 
as 44 gallons, & a retail dealer might sell as a 
maximum limit any quantity less than 44 gallons, 
or, in other words, that a wholesale dealer could 
not sell under 44 gallons, & that a retail dealer 
could not sell as much as 4% gallons (Smiru, J.).— 
R. v. JENKINS, ETC., GLAMORGANSHIRE JJ. (1891), 
61 L. J. M. C. 57; 65 L. T. 857; 55 J. P. 824; 
40 W. R. 318; 8 T. L. R. 168; 36 Sol. Jo. 126, 


D.C. 
Se edict :—Refd. Gallagher v. Rudd (1597), 67 L. J. Q. B. 


Sect. 3.—SIX-DAY LICENSE. 


See Licensing (Consolidation) Act, 1910 (c¢. 24), 
as. 58, 60, as modified by Jicensing Act, 1921 
(c. 42), s. 6 (1), & sched. I., Part II. 

561. Granted at instance of applicant only.] ~— 
The condition under the Licensing Act, 1872 
(c. 94), s. 49, requiring the licensed premises 
therein mentioned to be closed during the whole 
of Sunday, can only be inserted in a new license 
if appct. for it himself applies to the licensing 
justices to insert such condition.—R. v. KIRKDALE 
JJ. (1886), 18 Q. B. D. 248; 56L. J. M. GC. 24; 
51 J.P. 214, D.C. 

-{nnotation :-—Apprvd. R. vr. Crewkerne Licensing JJ. (1889), 

58.1. 'T. 450, 

562. Whether renewable as ordinary seven-day 
license.|-Where a license was originally granted 
subject to the condition under Licensing Act, 
1872 (c. 94), s. 49, requiring the licensed premises 
to be closed during the whole of Sunday, it can only 
be renewed subject to that condition, & cannot 
be renewed as an ordinary seven-day license.— 
R. v. CREWKERNE LICENSING JJ. (1888), 21 Q. B. D. 
8); 57 L. J. M. C. 127; 60 L. T. 84; 52 J. P. 
372 ; 36 W. R. 620; 4 T. LL. R. 528, C. A. 
Annotations :—Folld. KR. r. Liverpool Licensing JJ. (1888), 

52 J.P. 376. Apld. R. v. Corfield (1922), 128 L. 'T. 306. 

5638. .J—ELnis v. LINCOLN LICENSING JJ. 
(1888), 52 J. P. 88, D.C. 

564. .}-— T., a publican, held a six-day 
license which had existed as a six-day license for 
three years only, a former holder thereof having 
held the ordinary license for many years before 
that date. T. applied for a renewal without the 
six-day condition being inserted :—Held: the 
justices were not bound to renew such license as a 
seven-day licence.—-R. v. LIVERPOOL LICENSING 
JJ. (1888), 52 J. P. 376, D.C. 

Renewal of early closing licenses as ordinary 
licenses, see No. 565, post. 

Sundays, Christmas Day & Good Friday.|— 
See Sect. 7, post. 








PART IX. SECT. 3. 


562 i. Whether renewable as ordinary 
seven-day licenses.}~-The holder of a six- 


day license, under Licensin 
(c. 94), 8. 49, is not entitle 
newal of bis license to exchange it 
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Sxcr. 4.— EARLY CLOSING LICENSE. 

c. 50, an modified by Piney act” dou (C7 24) 
. 59, m e icensin ct, 1921 (c. 4 
sched. I., Part Il. > : on 

565. Whether renewable free from condition.|—~ 
By Licensing (Consolidation) Act, 1910 (c. 24), 
5. 12 (1), for the purposes of this Act, a new jus- 
tices’ license is a justices’ Jicense granted at a 
general annual licensing meeting otherwise than 
by way of renewal or transfer as defined by this 
Act. By sect. 16 (1). for the purposes of this Act, 
the renewal of a justices’ license means the grant 
of a justices’ license at a general annual licensing 
meeting by way of renewal of a similar licenso 
which is in force in respect of the premises at the 
date of the application. ... By sect. 59 (1), 
where, on the occasion of any application for a 
new justices’ on license, or the ordinary removal 
or renewal of a justices’ on license, a pet. applies 
to the licensing justices to insert in Ke license a 
condition that he shall close the premises in 
respect of which the license is or is to be granted 
one hour earlier at night than that at which those 
remises would otherwise have to be closed, the 
justices shall insert that condition in the license :— 
Held: the holder of a license subject to an early 
closing condition under sect. 59 (1) cannot obtain 
by way of renewal a license free from the conditton 
but can only obtain a license free therefrom as a 
new license.--R. v. CORFIELD (10922), 128 1. 7. 
305; 8673. P. 216, D.C. 

Renewal of six-day licenses as ordinary seven- 
day licenses, see Sect. 3. ante, 


SEcT. 5.—REFRESHMENT HOUSES NOT LICENSED 
TO SELL INTOXICATING LIQUORS. 

As to what is a “ Refreshment House,’ 
Part II., Sect. 2, sub-sect. 4, ante. 

566. Effect of Licensing Act, 1921 (c. 42) -On 
Public House Closing Act, 1864 (c. 64),s.5 Sub- 
stitution of ‘‘ permitted ’’ for ‘‘ closing ’’ hours. is 
T.icensing Act, 1921 (c. 42), 54. 1. 2, introduced a 
system of ‘ permitted hours ’’ for the sale of 
intoxicating liquors in licensed premises, & by 
sect. 4 prohibited persons selling intoxicating 
liquors except during those hours. 

Applt. was convicted under Public Toure 
Closing Act, 1864 (c. 64), 5. 5, of heeping open a 
refreshment house for the sale of refreshments 
during part of the time the premises were required 
to be closed :—Held : since the passing of Licensing 
Act, 1921 (ec. 42), there are now no hours during 
which ‘ premises licensed for the sale of intoxi- 
cating liquors”? are ‘“‘ required to be closed,” & 
therefore Public House Closing Act, 1864 (ec, 64), 
s. 5, as amended by Licensing Act, 1874 (c. 49), 
s. 1], has become inoperative.—SMItTH v. FENNELL, 
[1924] 1 K. B. 556; 03 L. J. K. B. 811; 180 
lL. T. 7382; 88 J.P. 74; 40 T. L. R. 301; 68 
Sol. Jo. 520; 22 L. G. R. 192; 27 Cox, C. C. 601, 
D.C. 

567. Sunday trading.j-- A Jicensed refreshment 
house keeper, although he does not hold a wine 
license, may not sell articles for consumption off 
the premises on Sundays.—DUFFELL rv. CURTIS 
(1877), 35 LT. 853, D.C, 

Annadaltwn :—Expld. Ainorette 7. James, (1015) 1 K. B. 124. 

568. ——-.|—The hours at which refreshment 
houses in Wales must be closed are regulated by 


’ 


are 


Act, 1872 


for an ordinary or seven-day license-— 
on the re- 8. 


hi, . CATHCART (1880), 44 J. P. 71 
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Sect. 5.—Refreshment houses not licensed to sell in- 
foxicating liquors. Sects. 6, 7 & 8: Sub-secta. 
1,2&3. Sect.9. Part X. Sect. 1.] 


Licensing Act, 1874 (c. 49), s. 11. Sunday 
Closing (Wales) Act, 1881 (c. 61), s. 1, does not 
apply to such houses.—BERNI v. THORNEY (1895), 
64L.J.M.C. 271; 72 L. T. 680; 48 W.R. 411; 
59 J. P. Jo. 228, D. C. 

Annotations :-—Refd. Parker v. Harria (1909), 100 L. T. 408; 

Amorctte v. James (1914), 84 L. J. K. B. 563. 

569. .}—— No offence is committed against 
Licensing Act, 1874 (c. 49), by opening, between 
the hours of 6 & 6 p.m. on Sundays, an unlicensed 
refreshment house in Wales where no intoxicati 
liquors are sold.— PARKER v. TIARRIS (1909), 10 
L. T. 408; 73 J.P. 188; 22 Cox, C. C. 19, D.C. 
aes :-- Refd. Amorette v. James (1914), 84 L. J. K. B. 


570. -|-— The mere fact that a person is 
the holder of a refreshment house license does not 
exempt him from the operation of the Sunday 
Observance Act, 1677 (c. 7).—AMORETTE v. 
JAMES, [1915] 1 K. B. 124; 841. J. K. B. 563 ; 
112 L. T. 167; 795. P. 116; 817. L. R. 22; 59 
ae 162; 13 L. G. RR. 598; 24 Cox, C. C. 510, 
Annotation : ~Refd. Slater yp. Evans, [1916] 2 K. RB. 403. 

See, generally, TIME. 








SEcT. 6.—THEATRES. 

See, now, Licensing Act, 1921 (c. 42), 3. 18. 

rian in theatres generally, see Part XI., Sect. 4, 
post. 

571. Sales during prohibited hours.]—-Liccnsing 
Act, 1872 (c. 94), does not apply to exempt. the 
prepyeor of a theatre, who holds an excise 
icense to sell intoxicating liquors by retail at his 
theatre, from the provisions, with respect to closing, 
contained in Licensing Act, 1874 (c. 49).—Gal- 
LAGHER v. Rupp, [1898] 1 Q. B. 114; 67 L. J. 
Q. B. 65; 77 L. T. 367; 610. P. 789; 46 W. R. 
108; 14 T. L. R. 105; 42 Sol. Jo. 15; 18 Cox, 
C.C. 654, D.C, 


Sect. 7.—SUNDAYS, CHRISTMAS DAY AND GOOD 
FRIDAY. 


572. Sundays——-Sunday of Mid-Lent-—- Local 
custom.|— In the borough of B. it had always been 
the custom to keep open the  public-houses 
on Mid-Lent Sunday, that day being a day for 
friends visiting the town. S., the keeper of an 
alehouse, allowed men of the borough to sit & 
drink during prohibited hours on that Sunday in 
his house along with others, who were travellers. 
There was no evidence that S. knew any guests 
to belong to the borough, & he swore that he 
bond fide believed they were all travellers :—Held : 
the justices were right in convicting S. under 
Licensing Act, 1874 (c. 49), s. 9, of unlawfully 
keeping open his house on Sunday.—SrTacry v. 
MILNE (1875), 839 J. P. 103. 

57 Meaning of 





, ** Sunday ’’ — Sunday 
Closing (Wales) Act, 1881 (c. 61).]—Licensing 
Act, 1874 (c. 49), ‘‘ all premises in which intoxi- 


cating liquors are sold by retail, wherever situate, 
shall be closed on Christmas Day & Good Friday, 
as if Christmas Day & Good Friday were respec- 
tively Sunday.’”’ By Sunday Closing (Wales) Act, 
1881 (c. 61), 8. 1, all such premises are to be closed 
‘during the whole of Sunday” :—Held: the 
word ‘‘ Sunday ” in Sunday Closing (Wales) Act, 
1881 (c. 61), only has ita ordinary meaning, & a 
conviction under that Act for unlawfully keeping 
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open premises for the gale of intoxicating liquors 
on Christmas Day was bad.—FORsDIKE v. COLQU- 
HOUN (1888), 11 Q. B. D. 71; 49 L. T. 186; 47 
J. P. 393, D.C. 
Annotation :—-Apld. Davies ». Harrison, [1909] 2 K. B. 104, 
Application to six-day licenses.| — See 
Sect. 3, ante. 
Refreshment houses not licensed to sell 
intoxicating liquors.|—See Sect. 5, ante. 

574. Christmas Day— Falling on week day— 
Application of Sunday hours—In Wales & Mon- 
mouthshire.|—-FORSDIKE v. COLQUHOUN, No. 573, 
ante. 

575. Six-day license.] — By 
Licensing Act, 1872 (c. 94), the holder of a six- 
day license ‘‘ shall keep his premises closed during 
the whole of Sunday.” By Licensing Act, 1874 
(c. 49), s. 3, which regulates the hours of closing 
of licensed premises generally, ‘‘ such premises 
wherever situate shall be closed on Christmas 
Day & Good Friday ... as if Christmas Day 
& Good Friday were respectively Sunday ” :— 
Held: the holder of a six-day license is not bound 
to close his licensed premises during the whole 
of Christmas Day when it falls on a day other than 
a Sunday, but is only bound to close on that day 
during the hours of closing applicable to licensed 
premises generally.— DAVIES v. HARRISON, [1909] 
2K. B. 104; 78 L. J. K. B. 626; 100 L. T. 809 ; 
73 J.P. 268; 257. L. R. 449, D.C. 





— 





SECT. 8.—EXEMPTION FROM CLOSING. 
SUB-SECT. 1.—IN GENERAL. 


Consumption of liquor with meals—Extension of 
permitted hours in evening for certain premises. |— 
See Licensing Act, 1921 (c. 42), s. 3. 

575a. Discretion of justices.]—R. v. 
SPELTHORNE, JJ., Ea p. TURPIN (1926), 135 L. T. 
lit; 42 T. L R. 569; 70 J. P. Jo. 322, D.C. 

——— Within half an hour after permitted hours— 
Liquor supplied during permitted hours & served 
with meal.|—See Licensing Act, 1921 (c. 42), 
s. 5 (d). 

Persons resident in licensed premises or clubs.|}— 
See Licensing Act, 1921 (c. 42), s. 5 (a). 

Ordering or despatch of liquor for consumption 
off Pre emeee Licensing Act, 1021 (c. 42), 
8. 6 (0b). 

Supply to or consumption by friends at licensee’s 
aa expense.|—See Licensing Act, 1921 (c. 42), 
8.5 (c). 

Sale to trader or club for purposes of trade or 
club.|—See Licensing Act, 1921 (c. 42), 8. 5 (e). 

Sale in or supply to canteens—Or to authorised 
arene mess.]—-See Licensing Act, 1921 (c. 42), 
§.5(f). 

Sale during prohibited hours in theatres.]|— See 
Sect. 6, ante. 








SuUB-SECT. 2,—GENERAL ORDER OF EXEMPTION. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 55, as modified by Licensing Act, 1921 (c. 42), 
sched. I., Part IT. 

576. Nature of— Judicial orders— Subject to 
certiorari.|——An order of justices under Licensing 
Act, 1872 (c. 94), s. 26, extending the hours during 
which a licensed house may be kept open for the 
sale of intoxicating liquors is a judicial order, & 
ey be brought up on certiorari.—R. v. JOHNSON, 
{1905} 2 K. B. 59; 74 L. J. K. B. 585; 69 J. P. 
236; 53 W. R. 655; 21 T. L. R. 423; 49 Sol. Jo. 


Part X.—Occasionat Excise Licenszs. 73 


460; eub nom. R. v. JOHNSON, Ex p. THORNELY. 
92 L. T. 654, D. O. 

Certiorari to quash orders of licensing justices.)}— 
See CROWN PRACTICE, Vol. XVI., p. 414, No. 2729 


SusB-sEcT. 3.—SPECIAL ORDER OF EXEMPTION. 

See Licensing (Consolidation) Act, 1910 (c. 24) 
s. 57, as modified by Licensing Act, 1921 (c. 42). 
sched. I., Part IT. 

577. Discretion of justices to grant.) — Under 
Licensing Act, 1872 (c. 94), 8. 29, the local authority 
granted a license to a publican exempting him from 
the closing hours on Christmas & New Year’s Eve 
between 11 & 12 p.m., as being special occasions :— 
Held: as it was entirely for the discretion of the 
local authority in each case the decision could not 
be interfered with.—DEVINE v. KEELING (1886), 
50 J.P. 551; 34 W. R. 718; 2 T. L. R. 692, D.C. 
anneaion :—Distd. R. v. Butt, Hr p. Brooke (1922), 38 


537. 
578. Must be exercised judicially.) — R. 
v. Butt, Ex p. BROOKE (1922), 38 T. L. R. 537, 
D.C 





579. Power to grant—Where license conditional 
—Opening during specific hours.|—-Resp. was 
granted in 1906, under Licensing Act, 1904 (c. 23), 
s. 4, a license in respect of certain premises for the 
period of two years, upon the condition that the 
premises should only be open for the sale of 
intoxicating liquors between the hours of noon 
&2p.m. During the currency of the license resp. 
applied to justices in petty sessions, under Licensing 
Act, 1872 (c. 94), s. 29, for an occasional license 
exempting him from closing the premises on 
Dec. 17, 1906, between the hours of 7 p.m. & 
1l p.m. The justices granted the occasional 
license asked for :—Held: they had power to do 
s0.—GROH v. HESKETH, [1908] 1 K. B. 654; 77 
I. J. K. B. 481; 98 L. T. 263; 72 J5.P. 1143 24 
T. L. R. 269; 52 Sol. Jo. 239, C. A. 

580. What are ‘‘ special occasions ’*—Christmas 
& New Year’s Eve.|—DEVINE v. KEELING, No. 
577, unte. 

581. Market & fair days.]-——- On the 
application to the justices of B. on behalf of a 
large number of licensed victuallers for special 
orders exempting each of them from closing their 
licensed premises for the sale & supply of 
intoxicating liquor for consumption on the premises 
between 10 a.m. & 12 noon & between 2.30 p.m. 
& 4 p.m. on nineteen market & fair days between 





Sept. 6 & Dec. 27, 1920, on the und that these 
were days of public ceremony oF gathering or the 
like special _occasions, involving the assembly 
of, & necessitating the provision of accommoda- 
tion for, a considerable number of persons, the 
only evidence was that the days in question were 
market or fair days. & the justices made the orders 
that the licensees might be able to sell intoxicating 
liquors during the additional hours on the occasion 
of fairs & markets. The Defence of the Realm 
(Li uor Control) Regulations, 1915, had been 
applied to the area, & by an order of the Central 
Control Board (Liquor Traffic) the hours for open- 
ing were restricted to 12 noon to 2.30 pm. & 
6 p.m. to 10 p.m. on week days, but the order of 
the board provided that liquor might be sold & 
supplied for consumption on the premises ‘ during 
any specified hours between the hours of 10 a.m. 
& 6 p.m. on week days under a special order of 
exemption. . . granted in pursuance of Licensing 
(Consolidation) Act, 1910 (c. 24), s. 57, for any 
public ceremony or gathering or like special 
occasion involving the assembly of, & necessitating 
the provision of accommodation for, considerable 
numbers of persons.” By sect. 57 (1): ‘If the 
holder of a justices’ on license applies to the local 
authority for an order... exempting him from 
the provisions of this Act relating to general 
closing hours on any special occasion or occasions, 
the loca] authority may... grant to appct. such 
a special order so exempting him during the hours 
& on the special occasion or occasions specified in 
the order.”’ Thechief constable, who by his deputy 
had opposed the making of the orders, obtained 
rules nisi for writs of certiorari to quash them on 
the grounds that market & fair days were not 
special occasions within the order of the board, 
& that the justices had no power to include in 
one order a long series of occasions :— Held; 
market & fair days were not special occasions 
within the above provisions & the rules must be 
made absolute.—R. v. INGuLIs, Kr p. COLE- 
HAMILTON (1921), 90 lL. J. K. B. 770; 121 L. T. 
704; 85J3.P. 114: 387 T. L. BR. 3859, D.C. 
Annotation :-- Consd. R. v. Butt, Ar p. Brooke (1922), 38 

T. L. R. 437, 

582. -~—- Every Saturday.) - Kk. uv. 
Bert, Ev p. BROOKE (10922), 38 T. I. R. 5387, D.C. 





Sect. 9.—OFFENCES. 
See Part XITI., Sect. 3, post, 


Part X.—Occasional Excise Licenses. 


SEcT. 1.—IN GENERAL. 


ae Licensing (Consolidation) Act, 1910 (c. 24), 
s. 64, 
583. Irregularity in obtaining license—Effect of 
—Whether licensee subject to penalties.|——By 
Revenue Act, 1862 (c. 22), s. 18, & Revenue Act, 
1863 (c. 33), 5. 20 (1), an occasional license for the 
sale of intoxicating liquors is to be granted by an 
officer of excise upon the written consent of a 
justice ‘‘ usually acting at the petty sessions for 
the petty sessional division within which the place 
of sale is siutate.”’ 

Applt. obtained from a duly authorised officer of 


excise an occasional license for the sale of intoxi- 
cating liquors ; the justice who signed the written 
consent dia not usually act for the petty sessional 
division within which the place of sale was situate. 
Applt. having sold intoxicating liquors at the time 
& place mentioned in the occasional license, was 
convicted by justices of selling intoxicating liquors 
without a license. Jt was not proved that applt. 
had acted otherwise than bond fide:—Held: 
although an irregularity had been committed in 
obtaining the license, yet it protected applt. from 
penal consequences, & the conviction was wrong.-~ 
STEVENS v. Emson (1876), 1 Ex. D. 100; 45]. J. 
M.C. 63; 33 L. T. 821; 40 J. P. 484, 
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SECT. 2.—FARRS AND RACES. 

584. Sale at fairs—Whether occasional license 
necessary——Abrogation of customary right.|]— 
Beerhouse Act, 1880 (c. 64), s. 29, by which the 
selling of beer at any lawful fair was excepted out 
of the general operation of the Act, is repealed by 
Revenue Act, 1862 (c. 22), s. 12, & therefore the 
sale of beer without an excise license at a lawful 
fair in exercise of a right by grant which had 
existed since the reign of Edward III. is no 
longer lawful, nor is such sale any longer exempted 
from the operation of the Excise Licensing Acts.— 
HvuXHAM v. WHEELER (1864), 8 H. & C. 75; 4 
New Rep. 114; 331. J.M.C. 153; 10 L. T. 342; 
28 J. P. 345; 10 Jur. N.S. 545; 12 W. R. 713; 
159 E. R. 454. 

585. Sale by person duly licensed.|— 
An alehouse keeper, who has obtained an ordinary 
justices’ & excise license, may, by virtue of such 
license, sell beer in booths at any lawful fair. It 
is not necessary to get a special license for that 
purpose.—JIAywoop v. HoLuLann (1873), 28 L. T. 
702; 3873. P.376; 21 W. R. 920. 








Part Xl, 





Intoxicatine Liquors. 


586. ——— Whether justices’ license ae ae 
—The jurisdiction of justices under Sale o 
Beer Act, 1795 (c. 118), upon an information for 
selling ale, etc., by retail without a license, is not 
taken away by 48 Geo. 3, c. 143.—R. v. DRAKE 
(1817),6M.&S.116; 105 H.R. 1186. 


Annotation :—Reid. Ash v. Lynn (1866), 7 B. & S. 255. 


587. —— Fair held in different licensing 
district..—AsH v. Lynn, No. 630, post. 


588. Public races—Whether occasional license 
necessary—Sale by person duly licensed.|—Races 
held in a private field hired by the race committee 
for the occasion, to which all persons had entrance 
on paying a small sum at the gate of the field, are 
‘public races’’ within the exemption in Excise 
Licenses Act, 1825 (c. 81), 8. 11, & a licensed 
victualler is not liable to any penalty for selling 
beer by retail in a booth in such field during such 
races by virtue of his ordinary license & without 
having an occasional excise license for that purpose. 
—BouGcHEY v. RownpoTHam (1866), 4 H. & C. 
711; 15 L. T. 222; 30J.P.777; 15 W. R. 75. 





Sales in Passenger Ships, Railway Cars, Canteens, 


Theatres and Clubs. 


SrcT. 1.—PASSENGER SHIPS. 

See Finance (1909-1910) Act, 1910 (c. 8), s. 52, 
& sched. 1, D.; Licensing (Consolidation) Act, 
1910 (c. 24), 8. 111 (2) (f). 

Sce cases infra. 


SEcT. 2.—RAILWAY CARS. 

See Finance (1909-1910) Act, 1910 (c. 8), sched. 
1, K.; Licensing (Consolidation) Act, 1910 (c. 24), 
B. 111 (2) (m). 

See, generally, RAILWAYS. 


Srct. 3.—CANTEENS. 

Sec Licensing (Consolidation) Act, 1910 (ec. 21), 
8. LIL (2) (0). 

See, gencrally, ROYAL FORCES. 

589. Canteen authorised by Secretary of State— 
Holder obtaining excise license-—Right to sell beer 
to civilian..—A person who holds a canteen, under 
the authority of a Secretary of State, & who 
obtains an excise license for the sale of beer in 
the canteen does not commit an offence under 
Licensing Act, 1872 (c. 94), s. 3, if he sells beer 
in the canteen to a civilian —D1ckEson & Co. v. 
MAYES, [1910] 1 K. B. 452; 79 L. J. K. B. 253; 
102 1. T. 287; 74J,.P.1380; 26 T. 1. R. 236, D.C. 

590. Control during war time — When not 
licensed or registered under Licensing Neier oes 
tion) Act, 1910 (c. 24).|—The Central Liquor Con- 
trol Board, by orders made under Defence of the 


Realm (Amendment) (No. 3) Act, 1915 (c. 42), 
& Regulations 2 of the Defence of the Realm 
(Liquor Control) Regulations, 1915, ordered that 
no person should introduce or cause to be intro- 
duced into a certain area in Wilts any intoxicating 
liquor unless it were paid for before it was 60 
introduced, & that no person should solicit or 
canvass for orders for intoxicating liquors, except 
at licensed premises, but that sales either to a 
registered club or to a canteen carried on under 
the authority of a Secretary of State were not to 
be effected :—Held: the orders were not ultra 
vires, & the exception as to “ registered clubs ”’ 
& ‘‘ canteens ’’ did not except from the operation 
of the orders officers’ & sergeants’ messes carried 
on under the King’s Regulations & not licensed as 
canteens under Licensing (Consolidation) Act, 
1910 (c. 21), or registered as clubs under that Act.— 
EHRMANN v. ScotTr (1917), 82 J. P. 483 sub nom. 
BARKER v. Scotr, EHRMANN v. Scott, 34 T. L. R. 
22; 15L.Q. R. 916, D.C. 
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Sect. 4.—THEATRES. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. L11 (2) (e) » &, generally, THEATRES. 

Hours of sale, see Part IX., Sect. 6, ante. 

591. Power of commissioners of excise to issue 
license—Where justices’ license not obtained— 
Theatre.|—-The proprietors of a music hall, having 
duly obtained a music & dancing license, applied, 
as being the proprictors of a place of public enter- 
tainment licensed by justices of the peace, to the 





PART XI. SECT. 1. 


1, Sale on Sunday—Effect of Fi Liability 
Act, 1010.}—-GUTARIE of Wien 

1910), 6 Adam, 386; 48 So. L. R. | 28 

06; (1911)18. L. T. $0.—scor. ue 


: —- ———,+—RHIND . WIn- 
Press, {1914) S.C. (J.) 31° 51 So, 
L. R. "19.—S OT, ( ) 31 . 51 So 


n—— Contrary to 


on bo 


terms of | Held 


license—License in name of steward— 
owners.}—A license was 

taken out in the name of the steward 
®& passenger vessel] for the sale of 
quor on board, endorsed with a con- 
on prohibiting sale on Sunday. On 
a Sunday, when the steward was not 0. 
and, sales of Liquor were made by 
waiters employed on the veasel :— 
: the sales were sales without a 


license by the owners, & not sales in 
breach of his license by the steward.— 
LORD ADVOCATE t. NICOL, [1915] 8. C. 
735.—SCOT. 


PART XI. SECT. 3. 
pce soot Be, ist? 

10N8, xp. ’ 
84 N. B. R. 258 Py e Cas. 
75.—CAN. 


Part XII.—Orrencss. 75 


Comrs. of Inland Revenue for an excise license 
to sell by retail beer, spirits, & wine on the premises 
under Excise Act, 1835 (c. 39), s. 7 :—Held: the 
Comrs. had properly refused to grant an excise 
license until a license of justices had first been 
obtained under Licensing Act, 1872 (c.94); Excise 
Act, 1835 (c. 38), s. 7, had been repealed by 
Licensing Act, 1872 (c. 94), except so far as the 
rights of proprietors of theatres were concerned ; 
& a music hall was not a theatre.—R. v. INLAND 
REVENUE Comers. (1888), 21 Q. B. D. 569; 52 
J.P. 3890; 36 W. R. 696; sub nom. R. v. INLAND 
REVENUE Comrs., Re EMPIRE THEATRE, 57 L. J. 
M. C. 92; 591. T. 378; 4T. L. R. 519, D. C. 

592, —— Music hall.j}—R. v. INLAND 
REVENUE Comrs., No. 591, ante. 

593. Condition against sale of intoxicating 
liquors—On grant of theatrical Iicense.| — A 
county council acting as the licensing authority 
for the performance of stage plays may in the 
excrcise of their discretion attach to the grant of 
a license for such performance a condition that the 
grantee shall undertake not to apply to the excise 
authorities under Excise Act, 1835 (c. 39), 8. 7, 
for an excise license to sell intoxicating liquors 
in his theatre.—R. v. WEST RipDING OF YORKSHIRE 
CouNTy Councin, [1896] 2 Q. B. 386; 65 L. J. 
M. ©. 136; 75 L. T. 252; 60 J. P. 550; 44 W. BR. 
650; 12 T. L. R. 454; 40 Sol. Jo. 568, D. C. 


.{nnotations :-—Folld. Manchester Palace of Varieties v. 





Manchester Corpn. (1898), » P, 425. 

Sheerness U. DC. (isos), a2 J.P, 563° wentd i c 

v. Bermondscy Bioscope Co., [1911] 1 K. B. 445. 

594. Licensee covenanting not to 
apply for such license.].—A county council acting 
as the licensing authority for the performance of 
stage plays may, in the exercise of their discretion, 
attach to the grant of a license for such perform- 
ances a condition that the licensee would not apply 
for a license to sell beer, spirits, or wine on the 
premises of the theatre. 

Where the licensee bound himself by a deed of 
covenant not to apply for a license for the sale of 
intoxicating liquor, a memorandum of which deed 
was attached to the theatre license, the et. refused 
to set the deed aside.—MANCHESTER PALACE OF 
VARIETIES, LTD. v. MANCHESTER CoRPN. (1808), 
62 J. P. 425. 

595. ——.|--R. vo. SHEERNESS URBAN 
District COUNCIL (1898), 62 J. P. 5685 14 T. LR, 
533, (. A.; previous proceedings, sub nom. Re 
SHEERNESS URBAN Districr CouNncIL, Ev p. 
Smir” & Dorina, 42 Sol. Jo. 612, D.C. 


Annotation : ~Mentd. L. C. C. rv. Bermondsey Bloscopo Co., 
(1911} 1 K. B. 444. 














Secr. 5.—CLUBS. 
See CLuns, Vol. VITT., pp. 522-525. 


Part XI1.— Offences. 


SEcT. 1.—RELATING TO SALE. 
SUB-sECT. 1.—SALE WITHOUT LICENSE. 
A, Without Justices’ License. 
(a) In General, 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 65, 85; Licensing Act, 1921 (c. 42), s. 7. 

596. Sale under excise license.|—-(1) A person, 
who sells spirituous liquors, by retail without a 
license from two justices of the peace, is liable to 
the penalties of 5 Geo. 3, c. 46, though he has a 
license from the Comrs. of the Excise to retail 
spirituous liquors. 

(2) The exception in 26 Geo. 2, ¢. 28, that 
nothing in that Act shall extend to alter the time 
of granting licenses in cities & towns corporate 
does not exempt such places from the operation 
of the other parts of that Act; but magistratcs 
in such districts must give the same notice of their 
meeting to grant licenses as justices for a county 
give. 
(3) This license having been granted at a private 
meeting of two justices, which was held, too, after 
the general meeting was passed, I am of opinion 
that the license is illegal & that it cannot protect 
the og to whom it was granted from thie 
Aone ties of 5 Geo. 3, c. 46 (KENYON, C.J.).— 
nae Downs (1790), 3 Term Rep. 560; 100 E. RK. 
Annotations :— 4a to (1) Folld. R. v. Drake (1817), 6 M. & 3. 

116. 4s to (3) Consd. Boulter v. Kent JJ., (1897) A. C. 

556. Refd. R. v. Howard, (1902) 2 K. B. 363. Generally, 

- Brown te. Nicholson (1858), 5 Jur. N. 8. 99. 

597. Sale under void license— Grant after 
general meeting.|——-R. v. Downs, No. 596, ane. 

598. ——— Grant under repealed statute.) — 
The 2 apa acting under a repealed sect. of 32 & 
33 Vict. c. 27, granted a certificate to B., for a 
bottled beer license, which license the excise 
granted in ignorance of the repeal of the enact- 


mem. 73. having been proceeded against under 
Beerhouse Act, J810 (c. 61), 8. 13; for selling 
bottled beer without a license : -Held: the justices 
ought to have convicted B.—-PEARSON v. Broan- 
BENT (1871), 36 J. 2. 485. 

599. License obtained by fraud — Innocent 
licensee.|-—Semble: a license to sell beer, although 
obtained by fraud, is valid, unless the fraud be 
practised by the party to whom the license is 
granted. 

There is no evidence to charge W. personally 
with having fraudulently obtained the license, & 
therefore he cannot be fined for having acted bond 
fide under it (per Cur.) Rov. MInsiuny (1833), 
1 Nev. & M. K. BB. 277; | Nev. & MoM. OC. ZO. 

600. Licensee remaining in possession After 
temporary grant to other party.’ Resp., being the 
duly licensed keeper of a beerhouse, remained in 
possession of the premises & sold beer thereon after 
a temporary authority to carry on the business 
on the same premises hed been granted, under 
Licensing Act, 1842 (c. 44), 8. 1, to anofher person 
in contemplation of the transfer of the license & 
the possession of the premises to him :—Held: 
resp. was not liable to be convicted under Licensing 
Act, 1872 (ce. 94), 8. 3, of the offence of selling 
intoxicating liquors without a license.-—ANDREWS 
». DENTON, [1597] 2 Q. B. 373 66-1. J. Q. B. 520; 
76 L. T. 423; GIS. P. 326; 45 W. 1. 500; 41 
Sol. Jo. 469, 1). C. 

601. Unlicensed owner of licensed premises— 
Licensee abandoning A plt. was the 
license holder of the Royal Hotel, Ince-in-Maker- 
field, the property being owned by his father. 
From Aug. 23 to Nov. 4, 1901, applt. resided at the 
Royal Hotel, & carried on the licensed business 
there. On the latter date, he had a quarrel with 
his father ; left the district. The father, with the 
assistance of a manager, carried on the business 
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Sect. 1.—Relating to sale: Sub-sect. 1, A. (a) & (b).] 


till Apr. 25, 1902, when he was summoned & 
convicted of selling intoxicating liquors by retail 
without being duly licensed thereto. On May 30, 
1902, applt. gave notice that he desired to transfer 
the license to one C., the manager. The justices 
refused to grant a transfer, & applt. thereupon 
retook possession of the premises, & on June 8 
applt. was summoned for selling intoxicating 
liquor without being duly licensed thereto & con- 
victed, the justices being of opinion that he 
had abandoned his license :—Held: the con- 
viction could not stand, as applt. was a person 
duly licensed under Licensing Act, 1872 (c. 04).— 
LAWRENCE v. O'Hara (1903), 67 J. P. 360; 47 
Sol. Jo. 689, D. C. 

602. Licensee retaking possession -— After tem- 
porery ee recnments >! JAWRENCE v. O'HARA, No. 

» ante. 


608. Incoming tenant — Carrying on business 
pending grant--No sessions in interim.}|—I!or an 
Incoming tenant of a public-house to carry on the 
business of the house for a period of nine days 
without a license is a serious offence; & the facts 
that the outgoing tenant had been duly licensed, & 
that for nine days after his departure, the period 
In question, no sessions sat at which a temporary 
transfer of his license could be applied for, do not 
warrant a court of summary jurisdiction in treating 
the offence as one of a trifling nature within 
Summary Jurisdiction Act, 1879 (c. 49), s. 16.—- 
BARNARD v. Barton, [1906] 1 K. B. 8573 75 
L. J. K. B. 326; 92 L. T. 859; 69 J. P. 281; 20 
Cox, C. ©. 870, D.C. 

604. Person selling under cover of license — 
Licensed person on premises—Liability of licensee.] 
-~—The mere fact of there being an existing license 
& an existing licensee living in the licensed house 
docs not authorise any person other than the 
licensee, his agent or servant, to sell intoxicating 
liquor in that house under cover of the license 5 & 
if a person, who is neither the licensee nor the 
agent or servant of the licensee under cover of the 
license sells in the licensed house liquor, which is 
his own & which he is selling for his own benefit, he 
may be convicted under Licensing Act, 1872 
(c, 04), 8. 3, of selling without a license, notwith- 
standing that there is an existing license & an 
existing licensee living in the licensed premises 


ee oe! 
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Intoxicatina Liquors. 


& the licensee may also be convicted of aiding & 
abetting such sale. —PECKOVER v. DEFRIES (1906), 
95 L. T. 883; 71 J. P. 38; 23 T. L. BR. 20; 21 
Cox, C. C. 323, D. C. 

2 iE B. 


Annotations :—Consd. Dunning v. Owen, [1907] 
237. Distd. Mellor v. Lydiate, (1914) 3 K. B. 11 


605. Raffle at private house.|——Applt., Mrs. 8., 
a married woman who had a license to sell intoxi- 
cating liquor, was convicted under Licensing Act, 
1872 (c. 94), s. 3, of selling intoxicating liquor at 
a place where she was not authorised by her 
license to sell same. The husband of applt. was 
about to be called as a witness for resp., but it was 
objected that he was not a competent, or if com- 
petent, not a compellable witness, & the objection 
was allowed. Evidence, however, was given by 
& constable of a statement made to him by the 
husband, in the wife’s presence to the effect that 
‘““on Dec. 24, 1883, he took spirits from the 
licensed house of applt. to the house of one B. ; 
the drink was then raffled for, & he was present 
during the raffle ; the money was put in a basin on 
the table, & it was afterwards brought to the inn 
& put on a table there ; one or other of them, the 
landlady or the husband himself, took it from the 
table; during the time of the raffle he took some 
spirits up to B.’s house; he took it all.’’ Other 
witnesses proved that the liquor brought from 
applt.’s house by her husband was raffled for at 
B.’s house the husband himself being present at 
the time. The justices convicted applt. of selling 
the liquor at B.’s house :—Held : what took place 
at B.’s house was a transaction in the nature of a 
sale within Licensing Act, 1872 (c. 94), s. 62, &, 
as applt. was a competent witness & did not con- 
tradict the statemnent made by her husband, there 
was sufficient evidence to support the conviction.— 
SEAGER v. WHITE (1884), 51 L. T. 261; 48 J. P. 


136, D.C. 
606. Executory agreement to __ sell.) — By 
Licensing (Consolidation) Act, !910 (c. 24), 


s. 65 (1), a person shall not ‘“ sell’”’ any intoxi- 
cating liquor at any place except that for which 
he holds a license ‘t for the sale’ of that hquor, 
& by sub-sect. 2 if he acts in contravention of the 
sect. he is made liable to penalties :--Held; the 
words “ sell’ & ‘‘ sale ’’ refer to a completed sale. 
& a person who, on unlicensed premises, merely 
enters into an executory agreement for the sale 
of intoxicating liquor is not liable to the penalties 





PART XII. ae Pe aaa 1.— 
. (a). 

602 i. Licensee retaking possession— 

After temporary abandonment. j- -DUMI- 

aN wv, ALSH, (1904) 2 I, R. 298. — 


D. Person selling under cover of license 
~~ Licensed person on premisea—Pur- 
chase by stranger of day’a receipts.|— 
Deft. purchased for $25, from a duly 
licensed hotel-keeper, tho day’s re- 
ceipts of the bar, & at the close of the 
day had paid over to him such re- 
ocipts :—Held: a conviction inst 
deft. for selling liquor without a license 
could not be maintained.—R. 1. WxsT- 
LAKE (1892), 21 O. R. 619.—CAN., 

q. ——.J— R. ov. THESEN 
(1888), 6 S. C. 68.—S. AF. 

r. Tdcense granted under bye-law— 
Bye-law sealogeed any quashing of a 
bye-law under which a certificate has 
been granted & license issued for the 
sale of spirituous uquors does not 
nullify the Hcense ; au conviction 
for selling without License cannot in 
these circumstances he supported .— 
R. oo (1872), 22 C. P. 177. 


‘maantaage| 





ae, ae _aneee am expired raoa0): 
¢. "HA v. CAMERON A 
58 So, L. R, 102,.—SCOT. 


a. Sale between erpiry & renewal— 
Days of grace.}-—When a man com- 
Inits an offence as a licensed holder, 
hetween the expiration of his old, 
license & its renewal, he cannot be 
Jegally prosecuted till the completion 
of the days of grace; after which date, 
if the license be renewed, it becomes 
retrospective, if nut, the holder may 
then be prosecuted for having sold 
liquor without a license within the 

erlod of grace.—R. v. MACKINTOSH, 
1908) O. J ry Cc. 8.—S. AF. 


b. License to one partner—Conduct 
of business by other.)—A. & B. being 
in partnership, a license to sell Iiquor 
was issucd to B. B. left, but A. 
continued tocarry on the business & 
engaged C. as barman. C. sold liquor 
to a customer & was convicted of sell- 
ing Jiquor without a license :—Held: 
he was entitled to do so under the 
license issued in B.’s name.—R. v. 
WARE (1895), 12 8S. C. 4.—S. AF. 


0. After dissolution. }—A 
license to sell liquor was granted to 
G@., then in partnership with applt. 
The tnership was dissolved, & applit. 
continued to carry on the b ess on 
his own behalf, although no transfer 
of the license had been granted to him : 
—Held: applt. was properly convicted 


of selling Hquor without a license.— 
an Ayers (1905), 22 8S. C. 82.— 


d. Sale by chemist — Proprietary 
medicine containing aleohol, |~ GLEKSON 


v. Hopson, [1907] V. L. R. 148.— 
AUS. 


ur pose. }—R. 
C. RR. 503. 





e. For medicinal 
Vv. DENHAM (1874), 35 U. 
—-C N. 

f. ———  ——-.]}— GARDNER v. PARR 
(1881), 14 N.S. R. (2 R. & G.) 225; 
1c. L. T. 710.—CAN. 


£.-- 7-H. SO. 
NUGENT (1908), 39 N. 
6 EK. L. R. 272.—CAN. 


h. Sale by sheriff—Under distress 
warrant.}—Canada Temperance Act 
does not prohibit judicial sales of 
intoxicating liquors, & property can 
be levied on, though it consists of 
intoxicating liquors only & is in 6 
lace where the Act, . IL, is in 
oree.— Ex p. FITZPATRICK (1893), 32 
N. B. R. 182.—CAN. 


Pomponsnent  ticmat mong 
0. 

Erpiry.}—Held: no dotence to a 
charge for selling liquor without a 
license that the mee to consider 
the applications for license had not 


Kay, Er p. 
B. R. 135; 
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imposed by Licensing (Consolidation) Act, 1910 
(c. 24), 8. 65.—Titmos v. LirrLEwoop, [1916] 
1K. B. 782; 85 L. J. K. B. 738; 114 L. T. 614; 
80 of P. 239; 32 T. L. R. 278; 25 Cox, C. C. 337, 
D. C. 

607. Retail delivery of wholesale quantity — 
Vendor holding wholesale license.|— Resp. was not 
licensed to sell beer by retail, but held a wholesale 
beer dealer’s license under Excise Licenses Act, 
1825 (c. 81), which empowered him to sell beer in 
quantities of not less that 44 gallons. On 
Apr. 8, 1910, one B. bought at the licensed pre- 
mises 18 quart bottles of stout, & resp. agreed to 
store & deliver the bottles as the purchaser from 
time to time might require. Resp. gave on Apr. 8 
to B. a receipt, & in his presence put aside 18 quart 
bottles of stout, which were placed in a locker under 
the counter in the shop together with a bill- 
head bearing B.’s name. From time to time the 
stout delivered was taken from the bottles which 
had been set aside by resp. on Apr. 8, & each 
delivery was recorded on the billhead bearing B.’s 
name which had been placed with the bottles. 
On May 28, 1910, the last two of the 18 bottles 

aid for by B. on Apr. 8, were delivered at his house 
in accordance with an order given by him :— 
Held: there was a complete sale on Apr. 8, 1910, 
& resp. had not sold in respect of the last delivery 
the stout by retail without a license, contrary to 
Licensing Act, 1872 (c. 94), s. 3.—HALES v. 
BUCKLEY (1911), 104 L. T. 34; 75 J. P. 214, D.C. 


been held till after Apr. 1, & that 
deft.’s application for a license had 
then been refused.—Ex op. DRISCOLL 
(1888), 27 N. B. R. 216.—CAN. 


1. Several licenses paid simultane- 


therefor & 


| (Consolidation) Act, 1910 (c. 


A waitress ina restaurant on unlicensed 
premises who gets an order from a 
customer for eae & receives payment 

being suppHed with the 
liquor in the restaurant brings it to | o1 
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Sunday sale with six-day license.) —Sce Licensing 


24), s. 58 (3), : 
& Part IX., Sect. 7, ante. a ee) 


Sale by agent or servant of unlicensed principal. 
~——See Sub-sect. 1, A. (b), post. = 


(b) By Agent or Servant of Unlicensed Principal. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 65, 85; Licensing Act, 1921 (c, 42), 8. 7. 

608. Liability of servant or agent.|-—WILLIAM- 
son v. Norns, No. 625, post. 

609. Liability of principal —Agent unlicensed.| 
—C., a license holder in the country, left the 
premises on Apr. 15, & no one knew where he went. 
The owner obtained possession on Apr. 23, & 
put in M., a new tenant, who sold liquors for his 
own benefit, but received authority from Mrs. (, 
& O., the owner. M. had no justices’ license, 
& was supplied with liquors by O. for sale. 0. 
being charged under 11 & 12 Viet. ¢. 13, 8. 5, with 
aiding & abetting M. in selling liquors without a 
license :—Held: the justices rightly convicted QO. 
as aiding & abetting M.--OWEN ¢. LANGFORD 
(L891), 55 J. VP. 484, D.C. 

610, --—— Knowledge as to agent’s acts.| 
JONES vv. HARTLEY, No. 627, post. 

611. ~- ---- Husband & wife.|~-~Upon 
an information for unlawfully selling beer, under 
Beerhouse Act, 1834 (c. 85), 8. 17, it was proved 
that applt.’s wife had actually supplied the beer 
to three persons who had asked applt. for beer, 














a ee rae ene cree rte ene eaamnmy A Neem 


609 i. Laability of principal Agent 
unhiccnsed.}) Tho owner of a shop is 
erindnally Hable for any unlawful aet 
done therein, ju his absence by clork 
assistant, ak the sale of Maquor 


eee 


ously—One omitted in error.)|-—-A., who 
owned a nuinber of hotels, sent a 
cheque intended to cover all his 
liconses to the proper officer, but by 
mistake the amount for the license in 
question was omitted. Whon he 
received the licenses, A., thinking that 
he had all his licenses, put them away 
without checking them. He was con- 
victed of selling liquor without a 
licence.—R. v. VIKDGE (1917), E. D. Li. 
160.—S. AF. 


m. Statutory offence — Kffect of 
Municipal Act, 1892.J)—S. 208 of tho 
above Act made it an offence to sell 
er by retail without a lHcense, 
whether a a Raa pal providing for the 
issue of such licenses & fixing the 
amount of fees had been passed or not. 
—Re Kwong Wo (1893), 2 B.C. R. 





336.—CAN. 

n. A sale of Iiqnor is an 
offence only if not authorised by 
license under Ontario Temperance 
Acts.--R. v». POWELL (1920), 458 


© L. R. 492; 567 DL. R. 7415 3h 
Can. Crim. Cas. 240.—CAN. 

0. Absence of knowledye—Of ti- 
toricaling nature of beverage.}--—-i. tv. 
RYAN (1909), 7 E. L. R. 395.—CAN. 

p. Sa to Government — Liquor 
Act, 1921 (c. 30), 8. 47. The chief 
inspector of provincial police gave 
money to two constables who, on 
instructions, bought with it whisky 
from A. he money was received 
from the provincial govt. :—Held: on 
a charge of unlawfully selling liquor A. 
could not rely on the above sect. that 
** nothing in this Act shall apply to or 
prevent the sale of Liquor by any person 
to the Govt.”—R. v. RopGERs, [1923] 
1W. W. R. 1861; 39 Can. Crim. Cas. 
379; 32 B.C. R. 199.—CAN. 

q. Sale to informant.}-—R. v. BURKE, 
bela 2 WwW. W. R. 480; 43 Can. Crim. 
Cas. 93.—CAN 


PART XII. SECT. 1, SUB-SECT, 1,— 
608 i. Liability of servant or agent.}— 


the customer is not a person selling 
liquor within Licensing Act, 1890, 
8. 182.—MOONKY v. STILL, [1909] 
V.L. R. 227.--AUS. 


608 ii. ———. J—-Moonky v. MCKEAND, 
(1909) V. L. RK. 204.—AUS.} 

608 iii. ——--.}—The acrvant of an un- 
licensed person who sells liquor, being 
ignorant of the nature of the article 
sold, or that it was liquor, is not guilty 
as principal of the offenes nor can he 
be convicted as an aider & abettor.—- 
ALLCHURCH tt. COOPER, [1923] S.A. 
8. R. 370.—AUS. 


608 iv. --—-.}]—R.r. W1LLIAMS (1878), 
42 U. (. R. 462.—-CAN. 
608 v. ——-.}—Deft., servant of a 


keeper of an unlicensed tavern, was 
convicted of  sellir liquor in her 
master’s absence :—Held: good.—l. 
Cn (1580), 45 U. C. RR. 346.-- 


608 vi. ——-.J]—Hr c KELLY (1891), 
32 N. B. KR. 268.—CAN. 

608 vii. jJ—Deft. sought to set 
aside a conviction on the ground that 
the premises in which the sale was 
admitted to have taken place, although 





the property of deft., were at the time 
of the sale under lease to M., & deft 
was in possession solely a5 the agent 
or servaut of M. :—Held: the lease 
was & Inere cover to enable deft. to 
continue the business, & deft. was the 
occupant of the remises.—R. tv. 
McNotr (1900), 33 N. S. R. 14.—CAN. 


608 viii. —-—.}] —A person who simply 
acts as a messenger for the purchase 
of liquor, making no profit, cannot be 
couvicted of the sale of liquor without 
@ license.—R. v. Davis (1912), 23 
O. W. R. 412; 4 O. W.N. 358; 8 
D. L. R. 1046.—CAN. 


608 ix. ——-.}—An agent who sells 
intoxicating Hquor on behalf of 4 

rincipal, with knowledge that the 

tter hag no license, in liable, as well 
as his principal, for selling intoxicating 
liquor without a license.— fl. v. DUNBAR 
(1906), T. 8. 226.—8. AF. 


without a diceense by a female attond- 
ant.—R.e. KIng (1869), 20 C BP. 246. - 
CAN. 

609 ii. -~—- - —- J} -The principal 
may be convicted under the Canacda 
Tomperance Act) for selling liquor. 
although his agent whoactually made 
the sale is unknown, & therefore cannot 
be convicted. Aur po JONNSON (L908), 
39 N. B. RR. 73.—CAN. 

609 iii. -- - ~ | Where a con- 
tractor opened a store at his works, 
where he did not himself reside, & 
placed a shopman in charge of it, & 
the manager of the works was. left 
temporarily in charge of the store bs 
the shopman, & in his= abyenece sold 
intoxicating Hquor in the atore, whieh 
was unifeensed :— Teld: these facts 
did not make hit an agent of the 
contractor #0 as to make the = con- 
tractor Hable for aiobreach of the 
SJjcensing Act - R.onm Maryse (1895), 
9K. D.C. 86. -8. AF. 

610i. - Knowledge an to 
agent’a acta.) ier pp SALMON (1866), 
5NLS. WIS. CO. OR. Cl.) 307.- AUS. 

610 ii. - -~.J-Ina pe 
cution for soeliiug Hauor without 
license, proof that the sale was mado 
by A. in deft.’s shop in hia absence, 
without showing any general or special 
employment of A. by deft, in the sale 
of liquors, In sufficient primd facie 
evidence against him.-- Ar yp. PARKA 
(1855), BN. B. OR. 3 All.) 237.-- CAN. 

610 fii. - — .) -Ro av Con: 
ROD (1902), 35 N.S. HR. 70.—CAN. 

610 iv. ~-k OR. PAs: 
HERING (1909), 6 K. I. MR. 5415 43 
N.S. KR. 448.—CAN. 


am ne 


ere tment ne ae 


eS atl eitoe, SAN 


610 v. 
WELL (1923), 40 Can. Critn. Cas, 345.— 
CAN. 


6114. ——- -—-—- —-—— Husband & 
uife.}---On an information for selling 
liquor without a license, proof merely 
of a sale by deft.’s wife {n his house in 
his absence, docs not justify a con- 
viction.-- HETTENBACH v. Is.ey (1881), 
7V.L. R. 104.—AUS8. 
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Sect. 1.—Relating to sale: Sub-sect. 1, A. (c), (d) & 
(e) 4. & vu.) 

customer’s house was merely the taking of an order 
to be forwarded on to the licensed premises, to 
be there dealt with by appt. &, therefore, there 
was no evidence of any contract, whether executory 
or otherwise, for the sale of the beer made at the 
customer’s house, & applt. could not be convicted 
under Licensing Act, 1872 (c. 94), s. 3, of selling 
the beer at a place where he was not authorised to 
do so by his license.—STRICKLAND v. WHITTAKER 
(1904), 90 L. T. 445; 68 J. P. 2385; 52 W. R. 538; 
20 T. L. R. 224; 48 Sol. Jo. 246; 20 Cox, C. C. 
610, D. C. 

ae aon :—Refd. Titmus v. Littlewood, [1916] 1 K. B. 


6238. ——.]|——Resp., who was licensed 
to sell by retail, at his brewery, beer for con- 
sumption off the premises, employed a drayman 
to deliver beer to customers. The drayman had 
no authority to sell any beer for resp., his sole 
duty being to deliver beer to customers only 
who had previously given orders for it, & he 
had been expressly ordered not to sell or deliver 
beer to other persons, & to bring back to the 
brewery any beer which he was unable to deliver. 
The drayman sold & delivered some bottled beer 
from his van to persons in a street who had not 
previously ordered it :—-Held : resp. was not liable 
to be convicted under Licensing Act, 1872 (c. 94), 
8. 3, which prohibits, under penalties, any person 
licensed to sell by retail intoxicating liquor from 
selling the same at any place where he is not 
authorised by his license so to do.—-BoyLKE ». 
SmrruH, [1906] 1 K. B. 482; 7517. J. K. B. 282; 94 
L. T.30; 70/.P.115; 54 W. R. 519; 22 TL. R. 
200; 21 Cox, C. C. 84, D.C. 

Annotation :-~ Refd. Klder v, Bishop Auckland Co-op. Soc. 

(1917), 86. J. K. B. 1412. 

624, —-— ———  -——-.]—-Applts. were licensed 
to sell beer by retail at their brewery for con- 
sumption off the premises. To distribute their 
beer they employed a number of draymen, each 
of whom, as he went out, was supplied with an 
order book in which he entered the orders he re- 
ceived on his round; & he handed this book in 
at the brewery on his return, & from it his next 
day’s load was made up. Draymen were warned 
not to deliver beer unless the order for it had been 
received at the brewery. On a certain day a 
drayman, S., went out with the goods on his van 
loaded in the usual way. None of the goods bore 
the name of any customer, & there was no identify- 
ing marks upon any of the bottles or crates of beer 
appropriating the same to a particular customer. 
S. sold a crate to a customer who had ordered it ; 
he also sold bottles of beer to persons who had not 
ordered them. Ie received the money & paid it to 








applts. S. was convicted for selling the beer with- 
out being duly licensed, contrary to Licensing 
Act, 1872 (c. 94), 5s. 3, & applts. were afterwards 


convicted of aiding & abetting their drayman in 
the commission of the offence :—Held: applts. 
were properly convicted of aiding & abetting their 
drayman in the commission of the offence of 
unlawfully selling the beer without being duly 
licensed.—STANSFELD & Co., Lrp. v. ANDREWS 
(1909), 100 L. T. 529; 73 J. P. 167; 25 7. L. R. 
259; 22 Cox, C. C. 84, D. C. 
.|—See, also, No. 605, ante. 

625. use of Commons.}—A servant of the 
House of Commons who, while serving at a bar 
within the precincts of the House, sells intoxi- 
cating liquor to a person who is not a member of 
the House, is not liable to be convicted under 





InroxicatmInc Liquors. 


Licensing Act, 1872 (c. 94), a. 3, of selling by retail 

intoxicating liquor without being duly licensed. 

Semble: the Licensing Acts are applicable to the 

Houses of Parliament. 

It was argued for resp. that no offence had been 
committed, on the ground that the Houses of 
Parliament, in the regulation of their internal 
arrangements as to the sale of liquor, were entirely 
outside the control of the law as to licensing. Hav- 
ing regard to the view which we take of the other 
question to which I have referred, it is not necessary 
for us to decide this question ; but I think it right 
to say that I am far, very far, from being satisfied 
that no offence has been committed. I am not at 
all impressed by the argument that because many 
of the provisions of the Licensing Acts cannot be 
worked with reference to the House of Commons, 
therefore the Acts do not apply. It does not 
follow that intoxicating liquor can lawfully be 
sold without a license, because some of the pro- 
visions of the Licensing Acts are inapplicable. 
Licensing Act, 1872 (c. 94), s. 3, begins with a very 
sweeping prohibition against the sale of intoxi- 
cating liquor by unlicensed persons: ‘‘ No person 
shall sell or expose for sale by retail any intoxi- 
cating liquor without being duly licensed to sell the 
same, or at any place where he is not authorised 
by his license to sell the same.’’ Then follow various 
provisions for the purpose of carrying out the 
objects of the Act, & there is a long series of 
exceptions in s. 72, which does not include the 
xresent case. J am far from saying that no offence 

as been commtted by those under whose authority 
the sale took place. I wish to add that, in the 
face of the doubt, the very grave doubt, which 
exists, it is obvious that an appeal should be 
made to the Legislature to legalise & regulate what 
is going on, if Parliament thinks it expedient that 
the sale of liquor should take place within the 
precincts of the Houses of Parliament (Lorp 

RuUSseELL OF KILLOWEN, (..J.).——-WILLIAMSON 1. 

Norris, [1899] 1 Q. B. 7; 68 L. J. Q. B. 31; 

709 L. T. 4153; 62 J. P. 790; 47 W. R. 943 15 

T. L. RR. 18; 48 Sol. Jo. 29; 19 Cox, C. C. 203, 

D.C. 

Annotations :—Consd. Dunning ». Owen, [1907] 2. K. B. 237 ; 
Caldwell v. Bethell, (1913) 1 K. B. 119. Refd. Peckover 
ve Defrics (1906), 95 lL. T. 883; Stansfeld v. Andrews 
(1909), 100 L. T. 529; IJNckeson v. Mayes (1910), 79 
3. K. B. 253; Mellor rv, Lydiate, (1914] 3 K. B. 1141. 
Mentd. Boyle v. Smith, [1906] 1 K. B. 432. 

626. Unlicensed restaurant or hotel—Buying 
from licensed premises for customer—Restaurant 
keeper partner of licensee.|—The keeper of a 
restaurant, carrying on business in premises not 
licensed for the sale of intoxicating liquors, was 
also a partner in a wine dealer’s business carried 
on upon duly licensed premises in the neighbour- 
hood. A customer, taking a meal in the restaurant, 
ordered a pint of claret from a waiter & gave him 
the money for it; the waiter went to the licensed 
premises, & there bought & paid for a pint bottle 
of claret which he brought back to the restaurant, 
where the customer consumed it. Upon the 
hearing of a summons against the keeper of the 
restaurant for selling wine without a license, a 
magistrate found that there had been a sale at 
the restaurant of the wine by deft.’s waiter to the 
customer, & convicted the defendant :—Held: 
there was evidence upon which the magistrate 
might properly hold that the sale was at the 
restaurant, & the conviction was right.— PASQUIER 
v. NEALE, [1902] 2 K. B. 287; 71 L. J. K. B. 835 ; 
87 L. T. 230; 67 J. P. 49; 51 W. R. 92; 18 
-. " R. 704; 46 Sol. Jo. 616; 20 Cox, C. C. 380, 
D. C. 


Part XII.—Orrences. 


. —— ———-.] —Resp. was the owner of a 
hydro, for which she held no license. She ordered 
bottles of beer from a local stores, pa for them 


out of a deposit account at a rate charged to 


retailers bu in order to retail again. A servant 
of resp. sup bottled beer to a guest, & the 
est the bookkeeper for it :—Held: apart 


da 
ams he question of resp.’s knowledge of her 
servant’s acts, there was evidence that she had 
sold the beer without a license, & should have been 
convicted.— JONES v. HARTLEY (1918), 88 L. J. 
K. B. 271; 118 L. T. 815; 82 J. P. 291; 26 
Oox, O. C. 255, D. C. 


(d) Under Sale of Beer Act, 1795. 


See Sale of Beer Act, 1795 (c. 113). 

628. Jurisdiction of justices.|——R. v. DRAKE, 
No. 586, ante. 

629. Liability to penalty.|—-The Sale of Beer 
Act, 1795 (c. 113), imposed no duty & is not an 
excise law. Its object was the regulation of the 
police. ... If, therefore, a person sells ale with- 
out the magistrates’ license, he sells it subject to 
the penalty provided by the Act. ... Under 
48 Geo. 3, c. 143... there is no appeal given. 
The rule of law is that although a certiorari lies 
unless expressly taken away, yet an appeal does 
not lie unless expressly given by statute (ABROTT, 
C.J.).—R. v. HANSON (1821), 4 B. & Ald. 519; 
106 E. R. 1027, 

Annotations :—Refd. R. v. Stock (1838), 8 Ad. & El. 405; 

Ash v. Lynn (1866), L. R. 1 Q. B. ; Furtado v. City 
of London Brewery Co., [1914] 1 K. B. 709. Mentd. R. v. 


Warwickshire JJ. (1838), 2 Jur. 543: R. wv. Surrey JJ. 
Agee ae pee R. 166; R.v. Dickinson, Er p. Davis (1909), 


680. Sale of beer at races.|—(1) Excise 
Licenses Act, 1825 (c. 81), s. 11, which enacts that 
nothing herein contained shall extend to prohibit 
any person duly licensed to sell beer, cider, or 
perry by retail, to carry on his trade, for which he 
is licensed, in booths or other places, at the time 
& pe within the limits of any lawful fair or any 
public races, does not pe with the necessity 
of a magistrate’s license, & any person selling beer 
at a race without such license is liable to the 
penalty imposed by Sale of Beer Act, 1795 (c. 113), 
s. 1. u.: whether a regatta is a race within 
Excise Licenses Act, 1825 (c. 81), 8. 11. 

(2) A person duly licensed, both by the magis- 
trates & excise, to sell beer by retail in P., was held 
not entitled to sell beer by retail at a fair or 
popes race in D., an adjoining borough, not 

aving a license from the magistrates of D.—ASH 
v. LYNN (1866), L. R. 1 Q. B. 270; 7B. & S. 255 ; 
35 L. J. M. C. 159; 14 L. T. 224; 30 J. P. 247; 
12 Jur. N. 8. 485; 14 W. R. 583. 
ee oe Hannant v. Foulger (1867), L. R. 2 
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(e) 
i. Mode of Prosecution. 

oe Licensing (Consolidation) Act, 1910 (c. 24), 
8. 99. 

681. Whether indictment lies.]—An indictment 
will not lie where a statute creates an offence, & 
appoints the punishment.—ANoN. (1697), 3 Salk. 
25; 91 E. R. 670. 

632. J—R. v. Epwarps (1701), 3 Salk. 
27; 91 E.R. 67). 

633, ——-.]—WatTson’s Cask (1701), 8 Salk. 
26; 91 E. R. 26; sub nom. STEPHENS v. WATSON, 
1 Salk. 45. 

Annotations :—Refd. R. v. Kdwards (1701), 3 Salk. 27; 

Anon. (1703), 6 Mod. Re ; Anon. (1703), 3 Salk. 189: 


p. 86 
R. v. Robinson (1759), 2 Burr. 799. Mentd, R. v. Hil 
(1729), 1 Barn. K. B. 259. 


634. }—ANON. (1703), 6 Mod. Rep. 863 
87 E. R. 844. 








ii. ‘‘ Second Offence.”’ 
See Licensing (Consolidation) Act, 1910 (c. 24), 
65 


6385. Meaning of ‘‘ second offence ’’—Must be 
of same description as previous offence.] — By 
32 & 33 Vict. c. 27, 8s. 17, where any person is 
convicted of an offence against the tenor or con- 
ditions of a license granted to him under any of 
the therein recited Acts, if any previous conviction 
since the passing of this Act be proved against 
him, the pea of which he is last convicted shall 
be deemed to be a second or third offence as the 
case may be. 

Deft., who held a license to sell beer under 
Beerhouse Act, 1830 (c. 64), one of the recited 
Acts, had been, since the passing of the former Act, 
convicted under 11 & 12 Vict. c. 49, 8. 1, for 
keeping her house open on Sunday forenoon, which 
was also contrary to the tenor of her license, & she 
was afterwards convicted of refusing to admit a 
constable under Beerhouse Act, 1834 (c. 85), 8. 7, 
& adjudged as for a second offence :—Held: the 
first conviction was for an offence against the 
tenor of her license so as to make it a previous 
conviction within 32 & 33 Vict. c. 27, 5. 17.— 
Ex p. SuHortT (1870), L. R. 5 Q. B. 174; 38 L. J. 
M. C. 63; 22 L. T. 04; 34 J. P. 599. 

636. Previous conviction must be under 
same Act.]—The manager of a club was duly 
convicted under Beerhouse Act, 1834 (c. 85), 8. 17, 
of selling beer by retail without having an excise 
retail license. Subsequently he was convicted 
under Licensing Act, 1872 (c. 94), 8. 3, of selling 
intoxicating liquor, to wit beer, without a license. 
Upon the hearing of the latter charge the magis- 
trate treated it as a second offence, & imposed the 
full penalty of £100 authorised in the case of “ the 
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PART XII. SECT. 1, 8SUB-SECT. 1.— 
A. (6). 


627 1. Unlicensed restaurant or hotel 
—Buying from licensed premises ras 
RAVES v. PanaM, [1905] 

V. lL. R. 297.—AU8. 
627 ii. ——_— ———. }—-A., taking a meal 
in deft.’s unlice restaurant, asked 


mitted 
direction.—R. v. 


may make the occupant liable to a 
nalty under the Act, though there h. 
no proof that the offence was com- 

with his authority or by his 

Coe hx p. 

aa (1906), 37 N. B. R. 374. 


d. Prohibition district—Orders taken 
; sales 


T. P. IT). 65.—8. AF. 

Subscriplion dance— Refreahments 
sold by promoters.}—H. ve. WALKER 
(1904), 21 5. C. 195.—8. AF. 


~ | PART XIL wae Cay ie noenels 1.— 


him for eztra-provincial FER. v. LE- 635 1. Meaning of second offence— 
beer, for which he gave him the money. | MATE (1920), 48 O. Lx i. 4755, 57 | Miael be of faire deat inion’ ow Drevtuns 
The waiter purchased the beer at a | D. L. R. 631; 34 Can. Crim. Cas. 254; | oence. OVA Tem- 


net any disposal ob daar be ate ee 
not any o aor i 
Y. under Munici Act, 191) {c. 170) 
s. 318.—R. v. BOoGEOoTas (1912), 18 
B. Cc. R. 123.—CAN. I f. 
e. Livery stable—Sale empowers tcensed 
-— Liability of occupant. by very 
stable is a Fras hs thin Liquor 
License j/Act, 1903 (o. 223), s. 99, in 
which a sale of intoxicating liquor b 
& person employed by the occupant, 
J.—VOL. XXX. 


175.—IR. 


19 O. W. N. 295.—CAN 
e. —— Delivery in. 

©. RYAN (1907), 9 Nfid. L. R. 220.— 

NFLD. 

Bar on premises 
house— afi 

MURNANE v. ADAMS, (1910) 2 I. R. 


peranoe Act, 10910, 8. 24, sale of liquors 

weeping for sale are separate & 
distinct offences, & a n who had 
been convicted for sell cannot bo 
convicted for a second offence where 


]-— NEWHOOK 


— Not in| the subsequent charge 1s for kevpi 

ter license.}—- | for sale.—R. v. MOORE (1917), SL 
N. 8 R. 51; 35 D. L. R. 394: 38 
Can. Crim. Cas. 91.—CAN. 


. Licensed & unlicensed premises 
same erf—Sale on unlicensed 
premises.}—-ROvuLsTon v. R. 


636 i. ——~ Previous conviction must 
(1911), | be under same Act.J}—R. v. Fox, (1918) 
G 
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—-Relating to sale: Sub-sect.1, A. (ce). & tti., 


oc B. (a), (b) & (c) i. & Ui.] 
second offence”’ b 


Sol. Jo. 386, D. C. 


3W. W. 1975 13 Alta, L. RR. 535 ; 
42 D. L. R. 650.—CAN. 

636 fi. J—A_ conviction 
under the repealed Saskatchewan 
Temporance Act, 1917, of unlawfully 
selling Mquor is considered to operee 
as a corviction under the Act of 1920. 
—~Jte SASKATCHEWAN TREMPERANON 
AoT, Re KENNEDY, [1923] 1 W. W. KR. 
160.—CAN. 

k. —-— Whether under same acction 
of the Act.}-—R. v. StmMons (1103), 17 

.L. R. 239; 12 O. W. R. 776.—CAN. 

1. .) — Ontario Tem- 
ear Act, s. 58, does not require 

hat the conviction for the previous 
offence shall have boon made under the 
samo sect. as that under which the 
second charge is laid.—R. ». JOHNSTON 
eae 49 ©. L. R. 74; 58 DO. L. R. 
52; 19 O. W. N. 446.—CAN. 

637 1. Second or subsequent offence-— 
Must folluw previous conviction,}— 
OCORISTIE wv. HITNELL (1805), 21 
V. iL. RR. 71.--AUS. 

637 fi. --——  -——. lt. v. QUEENS 
County JJ. (1875), 15 N. B. R. (2 
Pug.) 485.—C N. 


ee ati 














637 iii. -R. v. WALKER 
(1909), 7 BK. L. 1. 295.—- OAN. 

637 iv. —— ——.}—h. v. MCMANUS, 
[1018] 8 W. W. R. 33) 30 Can. Crim. 
Cas. 122.---CAN. 

637 Vv. ——- ——~.)—R. v. ROBINS 
(1920), 48 O. L. R. 627; 35 Can. Crim. 
C‘iax. 1; 19 O. W. N. 348.—CAN. 

637 vi. —— .}—A., against whom 
there was no previous conviction, was 
convictod of selllug Hquor without a 
certificato on four occasions :—Zield > 
the offence was a first offence although 
it had been offected by a number of 
salos.—M‘CLUBKEY © Boyp, [1916] 
8. C. (J.) 31.—SCOT. 

after first in- 


— be 
McKENzIB eee 


ee eR, 





Must 
formation.}-—R. vv. 
23 N.S. RK. (1 R. & G.) 6.—CA 
-+-In a conviction, 
for a second offence, it must appear 
that such offonce was committed after 
the information bad been laid down for 
the first offenoe.—Hz yp. Le BLANC 
(1895), 38 N. B. R. 90.—CAN. 


oO. Whether more than one 
second offence.}—Thero is no authority 
under Canada Temperance Act to 
convict a person of more than one 
** gpoond ’’ offence.—Exr p. Epwarps 
(1892), 81 N. B. R, 118.—OAN. 





ent 
n. 





Licensing Act, 1872 (c. 94), 
s. 8 (2):—Held: there could only be a conviction 
under Licensing Act, 1872 (c. 04), 8. 3, for a second 
offence where the conviction for the first offence 
had been under the same statute, & the second 
conviction was therefore bad.—Re AUTHERS 
(1889), 22 Q. B. D. 845; 60 L. T. 454; 53 J, P. 
116; 5T.L. R. 216; 16 Cox, C. 0. 588; eub nom. 
Ex p. AUTHERS, 37 W. R. 820; sub nom. Ez p. 
ANTHERS, 58 L. J. M. C. 62, D. C. 

637. Second or subsequent offence—Must follow 
previous conviction.|—-The expression 
any subsequent offence’ in Licensing Act, 1872 
(c. 94), s. 3, means a second or subsequent offence 
committed after a previous conviction or previous 
convictions, as the case may be, for an offence 
under the sect. & therefore the license is not 
forfeited upon a second conviction for an offence 
which is committed before the conviction for the 
first offence.—R. v. SoutH SHIELDS LICENSING 
JJ.,(1911]2K.B.1; 801.3. K. B. 809; sub nom. 
R. v. Sourn SMELDS LICENSING JJ., Kx p 
RISON, 105 L. 'T. 41; 75 J. P. 290; 27 T. LR. 
330; 22 Cox, C. 0. 431; sub nom. R. v. Soutu 
SHIELDS LIcENSING JJ., Ea p. NORRISON, 55 
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second or 679, post. 


26, 27, 29; 


. Mor- 
(4), sched. VI. 





_P. Proof of previous convic- 
tion.}—It is sufficient to put in cer- 
tiflcates of the previous convictions, 
without otherwise identifying deft. as 
the party named therein; & idontity 
of name ir evidence of identity of 
ee ae Pp. DuGan (1893), 32 

° B. R. 98.— CAN. 

q.———- =.) — R. ov. Murray 
Nene 27 N. S. R. (15 R. & G.) 161.— 


Yr. ——.J— A certificate that 
deft. had been convicted for keeping 
intoxicating liquor for sale contrary 
to Canada Temperance Act :—Z/eld: 
sufficient picot of a previous offence 
upon which to base a second conviction, 
though it did not appoar from the cer- 
ificate, nor was proved, that such 
previous conviction was for a first 
offence.—~R. ». BYRON, Ex 2g BATSON 
(1906), 37 N. B. R. 83.—CAN. 

ti -J—Doft. was con- 
victed of a second offence against 
Liquor License Act, by the samo 
Justices who had made the former con- 
viction. Among papors returned upon 
certiorari was a certificate of the 

revious conviction, signed by the 
ustices, but it did not appear that 
any use was made of the certificate 
at the trial :— Held: the conviction 
was valid.—R. v. WELLMAN (1908), 17 
O. L. R. 583; 12 O. W. R. 822; 14 
Can, Crim. Cas. 335.—CAN. 

a. .]—Where at the 
trial a conviction made by the same 
magistrate was proved :—Held : there 
was some evidence of identity, & the 
conviction must stand.—R. v. BLack- 
BURN (1919), 52 N. 8 R. 29; 49 

















D. L. R. 482; 32 Can. Crim. Cas. 119. 
—CAN 





b. ——.}—While Ontario Tem- 
erance Act, s. 96, states a method 
y which a prior conviction may be 
proved, this merely permissive; & 
nowhere is the BI ure express! 
laid down by which a magistrate ehall 
“inquire concerning such previous 
conviction.” —R. v. HELPERT (1921), 
48 O. L. R. 637; 85 Can. Crim. Cas. 
25; 19 O. W. N. 868.—CAN. 

0. If the words, in 
an information for selling liquor con- 
trary to law, are added “‘ for a second 
offence °’ 2 the rebar Pie is 
n rove the prior offence, 
under Sntasto Temperance <Act.— 
R. vo. Merrirr (1921), 836 Can. Crim. 
Cas. 137.—CAN. 
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iii. Imprisonment. 
Prior issue of distress warrant.|—See DisTREss, 


Vol. XVIIL., p. 484, Nos. 1709, 1710. 
Duration of imprisonment.] — See DISTRESS, 


Vol. XVIII, p. 435, No. 1717. 


B. Without Excise License. 
(a) Manufacturer's License. 
See Finance (1909-1910) Act, 1910 (c. 8), s. 50 (1). 


(b) Wholesale Dealer's License. 


638. Who is wholesale dealer—Person buying 
with intention to sell.|——R. v. ExcisE Comrs., No. 


639. Minimum quantity saleable.)|—R. v. JEN- 
KINS, ETC., GLAMORGANSHIRE JJ., No. 560, ante. 


(c) Retailer's License. 


1 


See Excise Licenses Act, 1825 (c. 81), ss. 23, 
Beerhouse Act, 1840 (c. 61), 8. 73 
Refreshment Houses Act, 1860 (c. 27), 8. 22. 

See Finance (1909~1910) Act, 1910 (c. 8), s. 50 (3), 


640. To what liquor applicable—‘‘ Sweets or 
made wine.’’]—By Geo. 4, c. 61, 8. 18, a penalty 
is imposed on every person who shall, without a 


d. H'hether necessary to 
allege previous conviction.}—An _ in- 
formation which charged a second 
offence, did not allege a previous con- 
viction :—J/eld: it is not sufficient 
morely to allege a previous offence or 
a provious information for an offonce. 
aA i. 0. JORDAN (1909), 7 E. L. R. 53.— 


e. ——.}—It is the fact of 
a first offence, not a first conviction 
that attaches the increased punishment 
to the second offence; & in an in- 
formation it is apparently possible & 
proper to allege, not a previous con- 
viction, but a previous offence. But 
a charge in the information that deft. 
preveouely had been convicted of 
1aving unlawfully sold liquor on a 
certain named day, {8 a sufficient 
allegation that a previous offence had 
been committed.—R. v. TANSLEY, 
(1917] 3 W. W. fl. 70.—CAN. 


PART XII. SECT.  vaiica 1.— 
» (a). 

{f. Sale of patent medicine—Under 
license issued to another.}—The manu- 
facture & sale of an alleged patent 
medicine containing a prohibited per- 
centage of alcohol, undor a cortificate 
issue to another permitting the 
manufacture of a registered medicine 
constitutes an infringement of Sales o 
Liquor Act (Sask.), 1915, c. 39.—R. »v. 
REDMAN, [1918] 1 W. W. R. 572; 29 
Can. Crim. Cas. 304.—CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 
B. (b). 








g. Sale in wholesale quantities — 
Under manufacturer’s license—W hether 
additional license required.}—A brewer 
licensed to manufacture ale at P. under 
& Dominion license, had a cellar or 
vault at B., where he stored the alo & 
sold it in quantities not less than 
allowed to be sold by wholesale :-— 
Held; the sale was authorised under 
the Dominion license, & a provincial 
license was not reg — v. 


h. Under Liquor License Act, 1886 
—Wholesale & brewers’ Kcense clauses 
Sea ani vw. McDOUGALL (1889), 
32 N. 8. . (10 R. & G.) 462.—CAN. 


PART XII. SECT. 1, SUB-SECT. 1.— 
B. (0) i 


Hebi nk vigueton-eol Min wide 


Parr XII.—Orrencers. 


license, sell any excisable liquor by retail to be 
drunk on the premises; & by sect. 87 ‘‘ excisable 
liquor ’’ is to include sweets or wine, which now 
are or hereafter may be charged with duty either 
by customs or excise. By 4& 5 Will. 4, c. 77, 8.9, 
the excise duty on sweets or made wines is 
repealed ; but, by sect. 10, the duty on licenses 
to be taken out by retailers thereof is continued, 
& all such licenses shall still be taken out :—Held : 
a person who, since 4 & 5 Will. 4, c. 77, sold sweets 
or made wines by retail, etc., without a license 
could not be convicted under 9 Geo. 4,c. 61,8. 18, 
sweets & made wines being no longer excisable 
liquors within the meaning of that Act.—R. v. 
LANCASHIRE (1857), 7 E. & B. 839; 29 L. T. O.S. 
181; 22 J. P. 226; 3 Jur. N.S. 1095; 5 W. R. 
658; 119 EB. R. 1458; sub nom. LANCASHIRE v. 
STAFFORDSHIRE JJ., 26 L. J. M. C. 171. 


Annotation :—Apld. Jones v. Whittaker (1870), L. R. & 
Q. B. 541. 


641. Beer at one penny halfpenny per 
quart.]|—Beerhouse Act, 1840 (c. 61), s. 18, which 
imposes a penalty on persons selling beer by retail 
without a license, applies to persons selling beer 
at one penny halfpenny the quart.—REapD v. 
Storey (1861),6H. & N. 423; 30 L. J. M.C. 110; 
3 L. T. 674; 25 J. P. 88; 7 Jur. N.S. 344; 9 
W.R. 418; 158 FE. R. 174. 

642. Manufactured liquor sold as ‘‘ beer.’”] 
—-FAIRHURST v. Prick, No. 7, ante. 

643. Maximum quantity § saleable.)— RR. v. 
J oe ETC., GLAMORGANSHIRE JJ., No. 560, 
ante. 








ii. Orders taken without License. 


See Revenue Act, 1867 (c. 90), s. 17; Finance 
(1909-1910) Act, 1910 (c. 8), s. 50 (8). 

644, Licensee with lHicensed & unlicensed 
premises—Orders received at unlicensed premises— 
By agent of licensee.|—Applts. were convicted 
under Excise Licenses Act, 1825 (c. 81), s. 2, for 
retailing spirits in Cheltenham without a retailer’s 
excise license. ‘They carried on business as wine 
& spirit merchants in Worcester, & held all the 
necessary licenses for dealing in & retailing spirits 
there. They did not hold a license to retail 
spirits at Cheltenham ; but they caused premises 
at Cheltenham to be let to D., one of their 
travellers, for their own use, took out a license 
for the purpose of carrying on there the business 
of dealers in beer, & put up a board inscribed with 
their names as ‘ Distillers, Wine Merchants, & 
Brewers, Worcester.”’ LD. took orders for spirits at 
these premises & transmitted them to Worcester, 
where applts. executed them by sending spirits 
from Worcester :—Held: the conviction must be 
affirmed, for applts. must be taken to carry on 
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business at Cheltenham as retailers of spirits, 
although the spirits they sold were kept in & 
delivered from a store in another town.—STALLARD 
v. Marks (1878), 3 Q. B. D. 412; 47 L. J. M. C. 
fr i L. oo 42 J. P. 359; 26 W. R. 604. 

n tons :-— d. Stuchbery v. Spencer (1886), 51 J. P. 

181. Refg. Stephe . T. 193 ; 

Strickland v. Whittaker (1904)° 90 Lat. sag. Tt 1885 

645. By traveller of licensee.|— 
S. was traveller of P., of Bristol, a spirit merchant, 
& resided in Glamorgan, having a house & office 
which , were part of an agricultural implement 
maker’s premises. S. also took orders there, 
which he sent on to P., who forwarded the spirits 
from Bristol to the customer. The justices held 
that S. was a traveller, & exempt from taking the 
excise licence :—Held: it was a question of fact 
for justices, & their finding that S. was acting 
merely as a traveller could not be interfered with. 
—STUCHBERY v. SPENCER (1886), 55 L. J. M. C. 
141; 51J.P.181; 2T. L. R. 789, D.C. 

646. Place of appropriation.] — 
Brewers having a retail off license for the sale of 
beer in respect of premises in P. street, Cardiff, 
occupied an office in M. street, Cardiff, for which 
they held no license & at which no beer was kept. 
This office was opened merely for the purpose of 
receiving orders, which were then sent on to the 
licensed premises in P. street, where they were 
accepted or rejected. No orders were accepted 
& no payments were made at this office, & there 
was no appropriation of the becr there, but the 
orders were simply forwarded to the licensed 

remises, where, if the order were accepted, the 

eer was appropriated to the purchaser, & the beer 
80 appropriated was afterwards delivered at the 
purchascr’s residence where payment was made :— 
Held: what took place in the office in M. street, 
where the orders were merely received & for- 
warded, was not a sale of the beer at that place 
within the meaning of Excise Act, 1860 (c. 113), 
8. 37, & the brewers could not be convicted under 
that section of selling the beer ‘‘ at any other 
house or place than the house or place specified 
in their license.’’—STEPHENSON v. Roarrs (W. J.), 
Lrp. (1899), 80 lL. T. 193; 63 J. P. 230; 16 
T. L. R. 148, D. OC. 


Annotattons :—Consd. Strickland v. Whittaker (1904), 90 
L. T. 445. Refd. Titmus v. Littlewood, (1916) 1 K. B. 782. 


647. J|—A grocer, having an 
excise license for the sale of beer by retail at one 
of his shops, took an order for beer at another 
of his shops in respect of which ho had no such 
license Held : he was liable to the penalt 
imposed by Inland Kevenue Act, 1867 (c. 90), 8. 17, 
upon persons who, without having a proper 
excise license authorising them so to do, take 
orders for spirits, wine or other articles, for the 






































through an unlicensed agent at a place | Liquor obtained from licensed premises.) | by _license.}--FOWLER  v. MOnrToN, 
eevee i we vinevere brane (ct ae er ecor (1900), 3 F. | (1905) V. L. RR. 76.—-AUS., 

p. n ens cn tsea, 
ple yaaa gc EN eae JA. in tho | Bryant v, Sats, (1916) N. ZL. R. 
Fog rig Ee eee YH ABA y employment of a licensed grocer; sold | 1065.—N.Z. 
4S. R. N.S. W. 479 ; Lh ae he & delivered o pint of whisky fro 


145.—AUS, 

l. Effect 
proof of r 
visions of 


of single eaeale— Whether 
ular dealing.}—'l'he P - 
Cxcise License Act, 1825, 
c. 81, imposing penalties for retailing 
beer without a license applied only to 
dealers, & a person who, without a 
license, sold one bottle of beer, was 
not Hable in the penalty if it appeared 


D convicted of 
sale was an isolated ac 


liquors.—HoGae »v 


that the ; but 
a single act may legitimately lead to 
the conolusion the seller is a 


er.—H. v. BEATTIE (1866), 5 
‘ ; . | PART XII. SECT. 1 
eit soe of Sess.) 191; 39 8c. Jur B. (3 


m. Hawking — Sale on road — 


& 
van to B. on a public road. B. Thad 
not ordcred the same previously. 
Liquors taken out by A. 
quently returned by him to his master 
as being unsold or undelivered, & A.’s 
actings were known to 
the master, as well as A., wore rightly 
hawking excisable 
. DAVIDSON 
3 F. (Ct. of Sess.) 49; 38 Sc 
644; 88. L. T. 487, J.—SCOT. 


; hacia 1.— 
o. By agent— In province not covered 





. Liability of agent.J—An 
agent who takes orders for Uquor on 
behalf of his pipet al cannot be con- 
victed of selling liquor without a 
license in contravention of Act 28 of 
1883, 8. 75.—R. v. Lyons (1908), 
25 8. C. 657.—B8. AF. 


r——— -J—A. took orders 
for liquor directed to a certain farmer 
In oxecution of such orders he bo ht 
the wine with his own money, & r 
receiving a commission, dcolivered it to 
his cuatomer, & took payment therefor: 
—Held: aa he was not tho bond 

agent of the farmer, he was rightly 
con of dealing in liquor without 


a 2 


were fre- 


—— 


him :—Held: 





(1901), 
-L. R. 
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Sect. 1.—Relating to sale: Sub-sect. 1, B. (c) tt. & ti, 

&C.; sub-sect.2, A.(a), (b) & B. ; eub-sect.3,A. 
dealing in, retailing or selling whereof an excise 
license is by law ge uired.— E1L1aAs v. DUNLOP, 
{1006} 1 K. B. 266; 75 L. J. K. B. 168; 94 L. T. 
164; 70 J.P. 108; 22 T. L. R. 162; 650 Sol. Jo. 
158; 21 Cox, ©. CO. 105, D. C. 


iii. Offences relating to Spirits. 
See Spirits Act, 1880 (c. 24), ss. 146, 147, 148. 


C. Sale under Statutory Privilege to Trade. 

See 56 Geo. 8, c. 67; Statute Law Revision 
Act, 1873 (c. 91). 

eae (Consolidation) Act, 1910 (c. 24) 
8. )e 

648. Soldiers of Peninsular war—Exercise 0: 
privilege—Necessity for muh a soldier’s child 
who keeps a house for retailing beer & wine, 
is not exempted from the penalties imposed by the 
revenue Acts for doing so without having the 
usual excise licenses._-ANDERSON v. GUTTERIDGE 
(1862), 26 J. P. 826. 

649. —— -——.]—56 Geo. 3, c. 67, pro- 
vided that all such officers, mariners, soldiers or 
marines, as had been employed in the service of 
His Majesty since 1802, & also the wives & 
children of such officers, ctc., might set up & 
exercise such trades as they were apt & able for 
in any city, town or place, without any let, suit 
or molestation of any person whatsoever, any 
statute, law ordinance, custom or provision, to the 
contrary in anywise notwithstanding :—Held: 
this Act did not exempt persons coming within the 
classes described thercin from the general pro- 
visions of the licensing or other Acts, but had 
reference merely to various restrictions such as 
those imposed by charters, or by local privileges 
or customs, & therefore did not enable a person 
to sell intoxicating liquor without the proper 
license under the Licensing Acts.—KILLIN v. 
SwattTon (1896), 76 L. T. 55; 61 3. P. 150; 45 
W. R. 2385; 13 T. L. R. 1213; 18 Cox, C. C. 477, 








SuB-sicr. 2.—-SALE AND CONSUMPTION CONTRARY 
TO TERMS OF LICENSE. 
A. Justices’ License. 
(a) Drinking on or near Premises with Off License. 

ie alba (Consolidation) Act, 1910 (c. 24), 
8. t) 

650. Highway near premises.]—Doft., a person 
licensed to sell beer not to be drunk on the premises, 
sold beer to Y., who brought a jug for it & carried 
it across the highway to the cottage of one B., 
about fourteen yards from deft.’s premises & 
handed the jug to S., who was standing in his 
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returned the over the wall to Y. & others, 
who also drand ct it standing on the pathway close 
to the wall. The jug was refilled two or three 
times, & the beer drunk in the same way. Deft. 
received the money for the beer on each occasion, 
& saw or might have seen what was golng on :-— 
Held: this evidence did not justify a conviction 
of deft. under Licensing Act, 1872 (c. 94), s. 5, 
for permitting drinking ‘‘on the premises where 
the beer was sold, or on any highway adjoining 
or near such premises, with the privity or consent 
of the seller.’—BaTH v. WHITE (1878), 3 C. P. D. 
175; 42 J. P. 875; 26 W. R. 617. 

.]—See, also, Nos. 651, 652, post. 


(b) Carrying to Unlicensed Place. 
See Licensing (Consolidation) Act, 1910 (c. 24), 


s. 66 (2). 
B. Excise License. 

See Finance (1909-10) Act, 1910 (c. 8), s. 50 (4). 

651. Off license—Customer drinking outside— 
On bench affixed to airotge Rig person licensed to 
sell beer by retail, ‘‘ to drunk or consumed. 
off the premises,’ supplied a pint of beer to a 
traveller who sat upon a bench placed & fas- 
tened against the wall of the house, returning the 
mug in which he was served :—Held: the beer- 
shop keeper was properly convicted of the offence 
of selling beer to be drunk on the premises, within 
the Beerhouse Act, 1834 (c. 85), 8. 17; the justices 
are not warranted in adjudicating a forfeiture 
of the license without legal proof of a former 
conviction: a mere reference to the records of 
the petty-sessions, where former convictions were 
entered, will not suffice.—Cross v. WATTS (1862), 
13 C. B. N. 8. 239; 1 New Rep. 62; 32 L. J. M. C. 
733; 7L. T. 468; 273. P.7; 9 Jur. N.S. 776; 
11 W. R. 210; 143 E. R. 96. 
.innotation :-—Distd. Deal v. Schofield (1867), L. R. 3 Q. B. 8. 

652, ——- Beer handed through window.| 

-Deft. was a person licensed to sell beer not to 

be drunk on the premises; his servant handed 
beer in a mug of deft.’s through an open window 
of deft.’s premises, to a person who, after paying 
for it, drank it immediately, standing on the high- 
way as close as possible to the window :—Held: 
this evidence did not justify a conviction of deft. 
under Beerhouse Act, 1840 (c. 61), 8s. 18, for 
‘‘ selling beer to be consumed on the premises where 
sold.’’-—-DEAL v. SCHOFIELD (1867), L. R. 3 Q. B. 
'3; 8B. & 8. 760; 37 L. J. M.C. 15; 32 J. P. 
81; 16 W. R. 77; sub nom. SCHOFIELD v. DEAL 
JJ.,17 L. T. 148. 

—.]—See, also, No. 650, ante. 








SUB-SECT. 3.—DRUNKENNESS ON PREMISES. 
A. Permitting Drunkenness. 
See Licensing (Consolidation) Act, 1910 (c. 24), 





own garden. S8., having drunk some of the beer, .. 75 (1), (2), (3). 
@ licenge.—R. v. SPANGENBERG (1909), ,; mises—By guests.}—Held : tuit- | the promises :—Held; the grocer had 
26 8. 0. 312; 19C. T. R. 629.—S. AF. | ously gi ale by way of a treat to | committed a breach of his certificate.— 
t. ——- Order taken in atreet — | two persons in the kitchen behind the | MACPHERSON v. CAMPBELL (1892), 19 
Actual sale on licensed premises.}—R. v. | shop was note ale to be consumed | R. (Ct. of Seas.) 99; 29 Se. L. R. 618; 
CouEN (1909), 26 S. C. 331.—8, AF. | on the ppremises the sense of the | 3 White, 236, J.—SCOT. 
Public-Houses Act, 1862.—Kay v. e. On license—Ordera obtained b 


PART XII. SECT. 1, SUB-SECT. 2.—B. 


GEMMELL (1884), 12 R. (Ct. of Sess.) 
14 e 22 So. L. R. 89, J.— SCOT. 


canvasser-— Liability of licensee, }—. 
canvasser authorised by the licensee of 
a bottle-store to canvass & receive 


a. Oh license -—— Grocer's certificate “ 
——" GYt” of drink on premtesea.}— of pe aes orders off tho promises & to receive 
Held: a oer permitting a customer | ° OADENHEAD (1885), 12 R. (Ct. of money with such orders, on the under- 
urchare gall eee J AL subject to the acce oo or rejection 
made did not amount to a breach o of the licensee, merely by virtue of such 


his oertificate.—LENNOX v. FERGUSON 
(1889) § Couper,33; 19 So. L. R. 672. 
om hp, 


b. —~-——~ Liquor consumed on pre- 


on @ r in his Hoensed premises 
to asttlo an account & to introduoe 
B. as a new customer. 
B. should be supplied with half a glass 
of whisky, & it was drank by B. on 


render the 
quor off the 
(1911), 


authority, cannot lawfull 
Hoensee guilty of selling 
©. STEWART 


that 
ye —-R. 
e P. D. 1004 —S. AF. 


He asked 


Part XII.—Orrences. 


6538. What amounts to—Customer found drunk 
near premises.|—A licensed person may be con- 
victed for permitting drunkenness on his premises 
upon evidence that a person who had been drinking 
on such premises was found drunk at some dis- 
tance froma them.—ETHELSTANE v. OSWESTRY JJ. 
(1875), 33 L. T. 339 ; sub nom. Ex yp. ETHELSTANE, 
40 J. P. 39. 

654. ——— Licensee drunk on premises.]—A 
licensed person cannot be convicted of permitting 
drunkenness under Licensing Act, 1872 (c. 94), 
s. 13, by reason of getting drunk on his own 
premises.— WARDEN v. TYE (1877), 2 C. P. D. 
ce en J.M. C. 111; 35 L. T. 852; 41 J. P. 
120, D. C. 


Annotations :—Consd. Thompson wv. McKenzie, [1908], 1 
K. B. 905; Young v. Gentie, (1915) 2 K. B. 661. * °~ 


Mattison v. Johnson (1916), 85 L. J. K. B. 741. 
Blay v, Dadswell, (1922) 1 £. B. 632. 





655. Selling to drunken person.] — A 
licensed person who sells ravens liquor on 
his premises to a drunken person is liable to be 


convicted under oe Act, 1872 (c. 94), 5. 13, 
of the offence of permitting drunkenness to take 
place on his premises.—EDMUNDS v. JAMES, [1892] 
1Q.B.18; 61L. J. M. 0. 56; 65 L. T. 675; 56 
J.P.40; 40 W. R. 140; 8T. L. R. 43; 36 Sol. Jo. 
13, D.C. 

656. ——— Drunken person on _ premises—No 
drink supplied.|—1t is not necessary to constitute 
the offence of permitting drunkenness on licensed 
premises within Licensing Act, 1872 (c. 94), s. 13, 
to show that a drunken person was served with 
drink on the premises.—HOPE v. WARBURTON, 
[1892] 2 Q. B. 134; 61 L. J. M. C. 147; 66 L. T. 
589; 56 J. P. 328; 40 W. R. 510; 36 Sol. Jo. 
489, D. C. 


alnnotations :—Refd. Lawson v. Edmindson (1908), 78 
L. J. K. B. 36; Thompson v. McKenzie, [1908] 1 K. B. 


eo * 


657. ———- ——— Condition unknown to licensee— 
Not ‘‘ knowingly permitting.’’]—-In the absence of 
all knowledge by a licensed person of the fact of a 
person on his premises being in a drunken con- 
dition justices are justified in dismissing an 
information against such licensed person for 
pone drunkenness’”’ on his premises. 
‘* Permitting ’’ in Licensing Act, 1872 (c. 94), s. 13, 
implies ‘‘ knowingly permitting ’’ the commission 
of the offences therein mentioned.—-SoMERSET v. 
WADE, [1894] 1 Q. LB. 574; 63 L. J. M. ©. 126; 
70 L. T. 452; 58 J. P. 231; 42 W. R. 399; 10 
T. L. R. 313; 10 R. 105, D. C. 

658. Condition known to servant in 
charge-—Liability of licensee.|——-WortH v. BkRowN 
in 40 Sol. Jo. 515; 62 J.P. Jo. 658, D. C. 














Act, 1910 (c. 24), 8. 75 (3), if the holder of a justices’ 


license is charged with permitting drunkenness on 
MoRosizr v. BowpEn (1904), 24 
4 L. R. 10.—N.Z. 
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.}—By Licensing (Consolidation) | 
the resp.’s daughter. 
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his premises, & it is proved that any person was 
drunk on his premises, it shall lie on the holder of 
the license to prove that he & the persons employed 
by him took all reasonable steps for preventing 
drunkenness on the premises :—Held: it may be 
& reasonable step for preventing drunkenness on 
licensed Bago for the barman who supplies 
two dri to a sober person to ascertain for 
whom the second drink is intended, & if he omits 
to do so, he may be omitting to take all reasonable 
steps for preventing drunkenness on the premises 
if in fact the second drink is intended for a drunken 
person.—RADFORD v. WILLIAMS (1913), 110 L. T. 
195; 78 J. P.90; 30 T. L. R. 108; 24 Cox, 0. C. 
22, D.C. 

Compare Sub-sect. 3, B., post. 

660. Drunkenness after permitted hours— 
Acceptance of drunk person as guest.]—Premises 
licensed for the sale of intoxicating liquors do not 
during the hours when they are closed to the public 
cease to be licensed premises for the purposes of 
Licensing Act, 1872 (c. 94), 8. 13, even as regards 
lodgers upon the premises. 

A guest arrived at an hotel after the closing 
hour & engaged a bedroom. At the timo of his 
doing so he was drunk to the knowledge of the 
hotel manager. He was shortly afterwards found 
drunk upon the premises by a constable :—Held: 
as by Licensing Act, 1872 (c. 9-4), 8. 18, a licensed 
person may refuse to admit to & may turn out of 
the premises any person who is drunk, the hotel 
proprietor was liable to be convicted under sect. 13 
of permitting drunkenness upon his premises, 
he being unable under the circumstances to dis- 
charge the onus cast upon him by Licensing Act, 
1902 (c. 28), s. 4, of showing that he took all 
reasonable steps for preventing drunkenness upon 
the premiscs.—Tiomrson v. McKernzin, [1008] 
1K. B. 905; 77 L. J. K. B. 605; 98 L. T. 896 ; 
72 J. P. 160; 24 T. L. R. 380; 52 Sol. Jo. 302 ; 
21 Cox, C. C. 620, D. C. 

Annotations :-—Consd. Lawson v. Edminson, [1908] 2 K. B 

952; Young v. Gentlo, [1916] 2 K. B. 661. 











661. Friends of licensee—No pay- 
ment for drink.]—Lawson v. EpMINSON, No. 664, 
ost, 
. 662. ——— Customer supplied by stranger—No 


knowledge of licensee.]—'T'wo men were on the 
premises of resp., a licensed beerhouse kecper, & 
one produced from his pocket a bottle of whisky 
which he handed to the other, who drank out of 
the bottle without the knowledge of resp. & became 
helplessly drunk. Resp. caused him to be laid on a 
sofa & provided him with tea in order to bring 
him to his senses. Finally, when he was still 
in a dazed condition, he was conducted home by 
On a summons against 
resp. for permitting drunkenness on her licensed 
out, duces not constitute a permitting 


or suffering by him of drunken persons 
to 1uecet on the premises, under Liquor 














drunken person.J|—BROWN v. BOWD 658 iil. Tae -}~To 4 
(1900), 1 NL. Le ROS NZ. costablish the guilt of a licensee changed Act 1a Sy duo be Caen 
656 i. Drunken person on pre- With rmitting = d enness (00 Gas. 161.—CAN. ’ 
mises No drink su lied In a lice premises, there must be know- . . . 
charge against the holder of a liquor edge, actual or constructive, or tho erry oe ae trie rt 
license of permitting d Sahehe part of such licensee &, if in the [1917] 1 W. W. R. 1457; 28 Can. 
take place on hie licensed premises, it Circumstances there ought to bave Crim. Cas. 7.—CAN. 
is sufficient that a drunk person wae Deen such knowledge, the ct. will 959 Iv. -}—Soldiers, whilo 
premises, & it is not a valid defence to 12 the employment of the Hoensce isthe by N., the holder of @ license, with 
show that such person got constructive a of the lat °y7, Uquor. A quarrel arose between the 
somewhere else, i that no liquor was hi 4 (1912), C. P. D. » soldiers & another man who was on 
. YNOLDS ° ——.}—R. v. LICENSES ut made no attemp ot Lhe soldlory 
. AF. ae to leave the place :—Ield: N. had 


ses in eee ane 

(1896), 11 E. D. C. 17.—8. AF 
658 {. ~——- ——- Condition known to 

servant in charge-——Liability of licenece.]} 

~—~MOURITZEN v. WHITE (1910), 12 

WwW. A. L. R. 158.—AUS. 

658 i. : 


REDUCTION BOARD, 
BREWERY, [1908] V. 

659 ii. ——— ———.]—-The failure to 
eject immediately from a hotel persons 
who are found intoxicated therein, & 
who are told by the proprietor to get 


rightly been convicted of permitting 
enness on his premises.—R. v, 
NORMAN (1902), 19 8. C. 200.—8, AF. 


é of licensee.}-—H. 
eC. 251.-—B8, e 


Ez yp. CARLTON 
L. R. 79.—AUS. 


f.—— K 
v. OTTO (1896), 13 
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Sect. 1.—Relating to sale: Sub-sect. 3, A., B. C.3— 


eub-sects. 4 & 5, A. & B.; sub-sect. 6, A. (a).} 


premises, after the above facts had been proved by 
the prosecution, the justices found that resp. 
acted reasonably in endeavouring to restore the 
man to consciousness & took all reasonable steps 
for preventing drunkenness on the premises, & 
they therefore dismissed the summons without 
calling upon resp. for her defence :—Held: on 
the above facts there was evidence to support 
the finding of the justices.—TOoWNsSEND v. ARNOLD 
(1911), 75 J. P. 423, D. C. 

663. ‘‘ Reasonable steps to prevent drunken- 
ness ’’—Onus of proof on licensee.|—THOMPsON 
v. McK enzin, No. 660, ante. 

664. ———.]—The wife of a licensee entcr- 
tained some private friends on the licensed pre- 
mises after the hour of closing. No drinks were 
supplied for payment after the hour of closing, 
but the wife of the licensee stood drinks round. 
Subsequently two of the guests were found drunk 
on the premises at one a.m. :—JZeld; the licensee 
was gui ty under Licensing Act, 1872 (c. 94), 8. 13, 
of the offence of permitting drunkenness upon 
licensed premises, as the licensee had not shown 
that he had taken all reasonable steps to prevent 
drunkenness on his a gel & the hour of 
closing has nothing do with the offence of 
permitting drunkenness on licensed premises 
under sect. 13.~—-LAWSbON v. KomiInson, [1908] 
2K. 3.052; 7 LL. J. K. B. 36; 90 L. T. 797; 
72 J.P.470; 257. L. R. 113; 53 Sol. Jo. 15; 
21 Cox, OC. ©. 734, D.C. 

Annotation :---Conad. Young ». Gentle, [1915) 2 K. B. 661. 

665. -—-- What amount to.]—TOWNSEND v. 
ARNOLD, No. 662, ante. 


‘ ———~.J—HADFORD v. WititaMs, No. 
659, ante. 








B. Selling to Drunken Person. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 75 (1), (2). 

667. Prohibition absolute—Knowledge of cus- 
tomer’s condition Immaterial.]—'The Licensing Act, 
1872 (c. 04), s. 13, makes it an offence for any 
licensed person to sell any intoxicating liquor to 
any drunken person. <A publican sold intoxicating 
liquor to a drunken person who had given no 
indication of intoxication, & without being aware 
that the person so served was drunk :—Held: 
the prohibition was absolute, & knowledge of the 
condition of the porson served with liquor was not 
necessary to constitute the offence.—CuUNDY 1. 
LE Oocg (1884), 13 Q. B.D. 207; 53 L. J. M. CO. 
ae 51 L. T. 205; 48 J. P. 5003 32 W. BR. 769, 
Annotations :—Consd. Nowman v. Jones (1886), 17 Q. B. D. 





663 I. “ Reasonable steps fo prevent 
drunkenness" — Onua of proof onlicenace. } 
—KxeesaoKk v. SMityH (1904), 7 FF. (Ct. 
of oss. ) 15, J. -—SOOT. 

668 i. -] — SOUTAR © ¥. 
AUUHINACHIE, [1909] 8S. C. (J.) 163 46 
So. L. Ht. 2435 168. L. T. 663.—S8COT. 

663 il, —— ——.} —- CAMPBELL ¥. 
CAMERON, (1916) S.C. GI.) 1.—SCOT, 

&-. Statute prescribing penilty —- 
Remedial— Strict enforcement discre- 
tionary. }--lt. 8.0., 1887, ¢. 104, 8. 124, 
which ie &® liability on inn- 
keepers who give ilquor 10 parsons, 
who thereby become intoxicated, is a 





ommeetrenrant 


oeusing Act, 18 


L. J 


deo} 
° 


e 


person -— 
‘persons. 
Por NGS COA 


remedial measure & should receive a | Ceneumption 
liberal conatruction.—'Trick ». Ropin- | sober 
HON (1888), 16 O. It. 433.—CAN, af 


which was in 
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667 i. Prohibition absolute — Know- 


lodge of customer's condition ¢ oe ee 


oommitted 


- Aninnkeoper sold liquor to a drunken 
person without being aware that the } wv. 
person so served was al 


necessary to constitute the offence.— 
ee aA uae nCOee (1899), 18 N. Z. 


h. What amounts to—Sale to drunken 
LAquor consumed by other 
R. “" Mount (1899), 30 


668 I. —- Sale to sober companion— 


drunken man on the p 

was no collusion between the two men, 
: noo 
by tho 


INTOXICATING LIQUORS. 


. Evans (1888), 21 Q. B. D. 249. : 
132, Apld. Bond oO, O12 Rat Barnoen 
Rhodes, (1899} 1 0. B. 816; Hobbs v. Winchester Curpu., 
[1910] 8 K. B. 471. Mentd. Chisholm v. Doulton (1889), 
58 L. J. M. C. 133; Phillips». Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 539. 
668. What amounts to—Sale to sober com- 
panion—Consumption by drunken person.|—A 

ublican was convicted by justices of selling 
intoxicating liquor to a d en person, though 
at the hearing it had been proved that the liquor 
had been ordered & paid for by the sober com- 
panion of such drunken person:—Held: the 
conviction was right & must be affirmed.— 
SCATCHARD v. JOHNSON (1888), 57 L. J. M. C. 41; 
52 J. P. 389; 4 7T. L. R. 462, D.C. 

669. ——— Sale by servant of Kicensee—In general 
scope of employment—Contrary to orders of 
licensee.]|—The Licensing Act, 1872 (c. 94), 8. 13, 
mukes it an offence for any licensed person to sell 
any intoxicating liquor to any drunken person. 
Resp., a licensed person, gave orders to his 
servants that no drunken persons were to be 
served ; during his absence one of his servants 
sold intoxicating liquor to a drunken person :— 
Held: resp. was guilty of an offence under the 
section for he was liable for the act of his servant, 
that act having been done by the servant within 
the general scope of his employment, although 
contrary to the orders of his master.— POLICE 
COMRS. v. CARTMAN, {1896] 1 Q. B. 655; 65 
lL. J. M. C. 1133 74 L. T. 726; 60 J. P. 357; 
44.W. Rt. 637; 12 T. L. R. 3843; 40 Sol. Jo. 439 ; 
18 Cox, C. GC. 341, D.C. 
Annotattons :~—-Consd. Emury v. Nolloth, [1903] 2 K. B. 

264; Boyle v. Smith, (1906) 1 K. B. 4382; Caldwell v. 

Bothell, [1913] 1K. B. 119. Refd. Worth v. Brown (1896), 


62 J. P. 6583 Star Cinema (Shepherd’s Bush) vw. Baker 
Sst oar Jy. 506. Mentd. Coppen v. Moore (1898), 
oT. 620. 


——.]—Compare Nos. 655-659, ante. 


C. Evidence and Procedure. 

670. The summons— Defective -—Waiver of 
defect.|— ArNorr v. Noktru HuNsLEY BEACON 
L)IvIsion JJ. (1877), 42 J. P. 28. 

671. Evidence—Admissibility—-Remarks of cus- 
tomers—In presence of servant of licensee.}— 
Wort v. Brown (18096), 40 Sol. Jo. 515; 62 
J.P. Jo. 658, D.C. 

672. The conviction—Form & contents—Locus 
in quo within Jjurisdiction.|—By Beerhouse Act, 
1830 (c. 64), 8. 18, a penalty is imposed on beer 
sellers licensed under that Act, who shall permit 
drunkenness or disorderly conduct in their houses, 
not exceeding for the first offence £5, & for the 
second such offence £10. By sect. 15 all penalties 
under the Act are to be recovered before two 
justices in petty sessions, & are to be sued for 
within three calendar months. By sect. 35 a 


Licensing Act, 1881, 8. 146.—DWYER 


HERMANN (1900), 19 N. Z L. R 


y drunk: | 209.—N.Z 
—Held: the I aaa Py sae under Li- 668 iil, ——- —-—  ——-.}- HovuLpa- 
, 8. 146, was absolute, | worrh v. FAIRHALL (1905), 25 N. &. 
& knowledgo of tho condition of the | 1, R. 1.—N.Z. 
person served with liquor was not 669 i. Sale by servant of licensee 





—In general scope of employment— 
Contrary to orders of licensce.}—A 
licensee may be convicted of wup ply 
liquor to a person intoxicated althoug 
the Hquor was actually supplied by a 
barman without the know! & con- 
trary to the orders of the licensee who 
had taken all reasonable precautions 
”m person.}-—A | to 


drunke prevent such occurrence Davis 
man ped for & obtained & } v. Youne, [1910] ¥. L. R. 369.—AUS. 
or a glass of liquor to be consumed, 
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Offence against Temperance Act, 


1864—Pieading | -MoCURDT v. Swi 
(1866), 17 C. P. 126.—-CAN. 


t consumed, by a 
remisoa, There 


within 


XII.—OFFENCEs, 


eral form of conviction is given. By Beer- 
ouse Act, 1884 (c. 85), this Act was amended, & 
licenses were to be granted for the gale of beer. 
etc., to be consumed on the premises or not, but 
all the provisions, penalties, etc., of Beerhouse 
Act, 18380 {c. 64), were to apply to persons licensec 
under the subsequent Act. A conviction statec 
that W., of the parish of Ashford, in the county o 
K., was convicted by two justices in & for th 
county of K., acting in petty sessions in & for th 
division of Ashford in the said county, for that he 
being a seller of beer licensed to sell the same b: 
retail to be consumed on the premises, under th 
provisions of the statutes in such case made ¢ 
provided, did at the parish of Ashford aforesaid 
permit drunkenness & other disorderly conduct 
in the house mentioned in such license, & situate 
in the said parish of Ashford, against the tenor o 
such license granted under the provisions of thi 
said statutes, & contrary to the form of the said 
statutes, whereby the said W. had forfeited £10 
this being adjudged to be his second offence agains’ 
the provisions of the aforesaid statutes to permi 
the general sale of beer, etc., by retail in England 
& the justices thereby awarded one moiety of the 
penalty, after deducting the costs of the conviction, 
to the informer, & the other moiety, after deducting 
the costs as aforesaid, to the treasurer of the 
county :—Held: (1) the conviction need not be 
by two justices of the division within which the 
licensed house was situate, but if it were necessary 
it appeared from the conviction that they were so ; 
(2) it was unnecessary to allege that the conviction 
took place within three calendar months after the 
offence ; (3) the offence was properly stated to be 
coutrary to the form of the statutes; (4) the 
conviction need not state the names of the persons 
permitted to be drunk or allege that they were 
unknown; (5) the offence charged to have been 
committed was not double ; (6) it was unnecessary 
to set out the license in the conviction; (7) the 
conviction was not bad for not ascertaining the 
costs; (8) the conviction need not be on parch- 
ment.—WRAaAyY v. TOKE (1848), 12 Q. B. 492; 3 
New Mag. Cas. 84; 3 New Sess. Cas. 290; 17 
L.J.M.C. 183; 12 L. 1. 0. S. 289; 12 J. P. 804; 
12 Jur. 936; 116 BE. R. 951. 
678. ———- ——— Time within which penalty pro- 
ceeded for.|—Wray v. TOKE, No. 672, ante. 
_— Statutes under which prosecu- 
tion made.]—Wkay v. TOKE, No. 672, ante. 
675. ——— ———- The charge—Misbehaving per- 
sons not named.|—Wray v. TOKE, No. 672, ante. 
76. ——— ——— Adjudication on second offence 
—-First offence not set out.)—Wray v. TOKE, No. 
672, ante. 





SvuB-secr. 4.—PROCURING DRINK FOR DRUNKEN 
PERSON. 
Sce Licensing Act, 1902 (c. 28), 8. 7. 
Selling to drunken person.}—See Sub-sect. 3, B., 
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Sus-skcr. 5.—Liqvuorn UNLAWFULLY ON PREMISES. 
A. Without Authority from Justices. 

— ae (Consolidation) Act, 1910 (c. 24), 
ss. 73, 82. 

677. Seizure by justices — Order for sale— 
Right of Ucensee to be heard—Prior to sale.]— 
When liquors kept for unlawful sale have been 
seized under s. 15 of 83 & $4 Vict. c. 29, the 
justices cannot order them to be sold without 
giving the persons, upon whose premises the 
were seized, an opportunity of being heard, 
of showing that the seizure was improper or that 
the sale ought not to take place Ge v. Bricnt 
(1871), 41 L. J. M.C. 22; 251. 7. 5013; 8609. P. 
198; sub nom. R. v. Devon JJ., Ginn v. Brant, 
20 W. BR. 248. 

Annotations -—Mentd. Waye v. Thompson (1885), 53 L. T. 

358; Ax p. Francis, (1903) 1 K. B. S75. 

678. Persons on premises at time of seizure 
~——Deemed to be illegally dealing—Purchaser as well 
as seller.)—Licensing Act, 1874 (c. 40), 8. 17, after 
proving for the seizure & removal in certain cases 

y constables of any intoxicating liquor found on 
unlicensed premises which there is reasonable 
ground to suppose is in such place for the purpose 
of unlawful sale, goes on to enact “ that any person 
found at the time on the premises shall, until the 
contrary be proved, be deemed to have been on 
such premises for the purpose of illegally dealing 
in intoxicating liquor, & be liable to a penalty 
not exceeding 408." :— Held: the words “ illegally 
dealing’ included a purchaser as well as a seller 
of intoxicating liquor.—MCKENZIK v. Day, [1803] 
1Q. L. 280; 62 L. J. M,C. 49; 68 «LT. 316; 
57 J. P. 216; 41 W. RR. 864; 9 T. L. R. 180; 
37 Sol. Jo. 104; 17 Cox, C. C. 604; 5. 161, D.C. 





B. Without Authority from Excise. 

679. Wine in stock before license procured.]— 
A person who intends to become a dealer in 
foreign wine must take out his license, & enter 
his warehouse, before he lays in his stock. <A 
dealer in wine is not entitled to a permit to remove 
wine sold, which wine was laid in before he took 
out his license. 

For the purposes of this Act I think a man 
does commence to be a dealer from the moment 
when he buys the wine with an intention to sell 
it again (ASHURST, J.).—R. v. Excise Coma, 
11788), 2 Term Rep. 881; 100 E.R. 205. 

Ba heat aly oo t. v. Paddington Vestry (1829), 9 


Sus-skcT. 6.—OFFENCES RELATING TO 
CHILDREN. 
A. Sale or Delivery to Children. 
(a) For Consumption on Premiacs. 
See, now, Intoxicating Liquor (Sale to Persons 
winder Kighteen) Act, 1924 (c. 28); City of London 
%olice Act, 1839 (c. xciv), 8. 27. 


ante. 

PART XII. SECT. 1, SUB-SECT. 5.—A. 0. ——-- Dance hall }—-ManoXny | BEVAN (1912), 23 O. W. RL 5103 4 
L Keeping l for sale.J)— KH. v. vw. BIBRON, {1925] V. L. OR. 248: 46 O. W.N. 400; 8D. L. HR. 86.- CAN. 
BREEN (1874), $6 U.C. R. 84.—CAN. A. L. T. 185; 31 Argus L. KR. 179. t. Search of premises.) Rn. e. lnr- 

m., —— J—R. v. CouLTeR (1887), US. LAND (1899), 20 C. L. T. 4; 31 0. K. 
4 Man. L. 8. 309.—CAN. Ae na 9 ; “ aie sah hed 267.--CAN. 
private dwelling-house—S quu v 
n. Liquor brought & consumed by | find }—R. vo. MELVIN (1916), 33 | PART XII. SECT. 1, SUB-SECT. 5.—B., 


ad yt hee ips pl id ip O.L. R 
™ wo persons wen Q Se oan, 
deft.’s restaurant & asked permiasion | C®2- Crim. 
to drink some beer which they had 
brought with them. Deft. gave them 
on :—Held: deft. should be 


So Perene 


acquitted, there being no evidence of | Cana. Crim. 
** procu ** the gece by aocused.— {| —CAN 
R. wv. Ma Honea (1909), 10 W. L. R. 


262.—- CAN, 


231; 34D. L. HR. 382; 27 a 
Cas. 350.—C. 


0. L. R. 533; 66 D. L. R. 
Cas. 40; 19 O. W. N. 355. 


r. Simulating a leensed house — 
Local option beer for sale.}—H. v. 


Materials for diadttlatton.}— i. 
AN. tt. PAOKORE: [1924] 2 W. W. KH. 610. 


on yachi—Right of search } | —CAN, 
v. SPRACKLIN (1920), 4% 
D. L. R. 518: 35 | PART XII. aa alata 6.— 
- (a). 


Mid rarest rad ni my rani | 
e act of a stranger in supplying 
Nquor to a minor, even if hanted by 


88 


Sect. 1.—Relating to sale: Sub-sect. 6, A. (6) 4. & 
di., (c), & B.]) 
(b) On Behalf of Third Party. 
i. Vessel Corked and Sealed. 

See Children Act, 1908 (c. 67), s. 120; Licensing 
(Consolidation) Act, 1910 (c. 24), 8. 68. 

680. Vessel not in fact sealed—Bon& fide belief 
of licensee—Mens rea.|—By 1 Edw. 7, c. 27, 8. 2, 
every holder of a license who knowingly sells or 
delivers, save at the residence or working place 
of the purchaser, any intoxicating liquor to any 
child under fourteen for consumption by any 

erson on or off the premises, excepting such 
ntoxicating liquors as are sold or delivered in 
corked & sealed vessels in the prescribed manner, 
shall be liable to penalties :—Held: the holder 
of a license, who had delivered intoxicating liquor 
to a child under fourtcen in a vessel not corked & 
sealed as 1 Edw. 7, c. 27, required, was guilty of an 
offence under sect. 2, although he honestly believed 
when he delivered the liquor that the vessel was so 
corked & sealed.-—BrRooks v. MASON, [1902] 2 
K. B. 743; 72 L. J. K. B. 193 881. T. 24; 67 
J.P. 47; 51 W. 2. 224; 19 T. L. R. 4; 47 Sol. 
Jo. 13; 20 Cox, C. C. 464, D.C. 

Annotations: Refd. kmary v. Nolloth, (1903}] 2 K. B. 264; 

Jones t. Shervington, (1908) 2 K. L. 539. 

681. Child unable to reach liquor un- 
detected.]|—Applt. was charged under Intoxicating 
ets (Sale Children) Act, 1901 (c. 27), s. 2, 
with selling beer to a child under fourteen, the 
becr not being sold in a sealed vessel. It was 
proved that a gummed paper label was affixed 
over tho screw stopper of the bottle, extending 
about an inch down two sides of the neck of the 
bottle. The label was dry at the time of the 
sale, but by moistening the label with the tongue 
& so damping the gum the label could be removed 
without its being torn. The justices found that 
the bottle was not sealed as required by the Act, 
& convicted applt.:—Held: there was evidence 
to su ete the finding of the justices. 

I think that the true test is whether or not the 
stopper is so secured that the child cannot get 
at the liquor without the abstraction of the liquor 
being detected (LoRD ALVERSTONEH, C.J.).— 
MITCHELL v. CRAWSHAW, [1903] 1 K. BR. 701; 72 
L. J. K. B. 889; 88 LL. T. 468; 67 J.P. 179; 19 
i ma R, 3852 ; 47 Sol. Jo. 406: 20 Cox, C. C. 305, 





Annotations :- Apld, Macey v. McKonzle (1903), 88 L. T. 
631. Consd. Jones v. Shervington, aus) 2K. B. 539. 
682. What amounts to sealing—Vessel sealed 

with label—-Whether removable without destruc- 

tion.|—Appit. sold to a child under the age of 
fourteen years, for consumption off the premises 

a pint of beer in a bottle corked by means of a 

screw stopper & having an adhesive paper label 

fastened to the top of the stopper & to the sides 
of the neck of the bottle. Upon an information 
under 1 Edw. 7, c. 27, s. 2, the magistrate was of 
opinion that the label could be removed in several 
ways without destruction, as by steam or by a 
penknife, & the stopper withdrawn & the label 
afterwards refastened to the bottle, & he held that 
the bottle was not ‘ sealed’ in compliance with 
the sect., & convicted applt. There was no 
evidence that the stopper had been removed or 
could be removed without destroying the label :— 

Held : there was no evidence before the magistrate 

on which he could properly find that the label could 
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be removed without destruction or that the bottle 
was not ‘sealed’ in compliance with 1 Edw. 7, 
c. 27, s. 2, & the conviction therefore could not 
be supported.— Macey v. McKENzrz (19038), 88 
L. T. 681; 67 J. P. 251 ; 20 Cox, C. C. 449, D.C. 

683. ——.]|—MITCHELL v. CRAW- 
sHAW, No. 681, ante. 

684. Vessel must not belong to sender — 
Although capable of being corked & sealed—Inten- 
tion of sender.|—(1) The mere fact that the vessel 
with which a child is sent to fetch liquor is capable 
of being corked & sealed by the vendor after being 
filled is not enough to bring the sender within the 
exception in 1 Edw. 7, c. 27, 8. 2. 

The exception applies only to the case of liquor 
which is sold in a corked & sealed vessel perenas 
to the vendor, & the purchaser is not entitled to 
send a child with an empty bottle in which to 
fetch the liquor, whether intended to be corked 
& sealed or not. 

(2) Semble: the sending of a child for less than 
a reputed pint, although to be purchased in a 
corked & sealed vessel, would be an offence within 
the sect.—FARNDALE v. DILLON, [1907] 2 K. B. 
513; 76L. J. K. B. 922; 97 L. T. 284; 715. iP. 
3743 21 Cox, C. C. 500, D. C, 

Pe ene to (1) Dbtd. Jones v. Shervington, [1908) 


685. Any Iintoxicating liquor included.|—The 
holder of a license who sells or delivers intoxicating 
liquor to a person under the age of fourteen years 
in a corked & sealed vessel in a quantity of not 
less than one reputed pint, for consumption off 
the premises only, does not commit an offence 
under 1 Edw. 17, c. 27, 8. 2, even though the 
intoxicating liquor is not of a kind commonly 
sold in a corked & sealed vessel, inasmuch as the 
effect of the exception contained in the sect. is 
to enable the license holder to so sell or deliver 
not merely intoxicating liquor which is ordinarily 
sold in a corked & sealed vessel, but any intoxi- 
cating liquor which is in fact in a corked & sealed 
vessel. JONES v. SHERVINGTON, [1908] 2 K. B. 
630; 77L. J. K. B. 771; 99 L. LT. 57; 72 J. P. 
381; 24 'T. L. R. 693; 62 Sol. Jo. 582; 21 Cox, 
C. C. 642, D.C. 











li. Quantity. 
See Licensing (Consolidation) Act, 1910 (c. 24), 


8. . 
686. Not less than one pint.)—FARNDALE v. 
Dition, No. 684, ante. 


(c) Knowledge of Licensee. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 68; Intoxicating Liquor (Sale to Persons under 
Highteen) Act, 1923 (c. 28). 

87. Licensee ignorant of sale—Servant bona 
fide deceived as to age.|—A license holder cannot 
be convicted under 1 Edw. 7, c. 27, s. 2, for 
‘“‘knowingly selling’ intoxicating liquor to a 
po under the age of fourteen years, when he 
iimself has no knowledge of the sale & when the 
barman who sells the liquor has no knowledge that 
the person to whom he sells is under the age of 
fou years, but honestly believes that he has 
attained that age. 

The section does not create an absolute prohibi- 
tion against the sale of intoxicating liquor to any 
person under the age of fourteen years, except in 
corked & sealed vessels & where there is no 
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1887 (c. 194), 8. 76, amended by 6$ 





Vict. o. 56, a. 8.—R. co. RaYNor, 15 
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knowledge on the part of the license holder or the 
barman who sells, the license holder cannot be 
convicted.—Groom v. Growes (1903), 89 L. T. 
129; 67 J. P. 345; 47 Sol. Jo. 567; 20 Cox, C.C. 
515, D. C. 

688, —— Sale by servant against orders.}— 
Intoxicating liquor was knowingly sold to a child 
under fo n in a bottle neither corked nor 
sealed by a servant of a licensed person contrary 
to the express orders & without the knowledge of 
his master, who was himself in cha of the 

remises at the time of the sale:—Held: the 
icense holder could not be convicted under 
1 Edw. 7, c. 27, 8. 2, of ‘‘ knowingly allowing ”’ a 
reson to sell intoxicating liquor to a child under 
ourteen in a vessel neither corked nor scaled.— 
EMArRyY v. NoOLLoTH, [1903] 2 K. B. 264; 72 L. J. 
K. B. 620; 89 L. T. 100; 673. P. 354; 52 W. RR. 
107; 19 T. L. R. 580; 47 Sol. Jo. 567; 20 Cox, 
C. C. 507, D. C. 
Annotations :—Apld. Alichorn v. Hopkins (1905), 69 J. P. 
355; McKenna v. Harding ey 69 J. P. 354. Refd. 


Boyle vw. Smith, [1906) 1 ; Williams v. Pearce 
amt, aS L. J. K. B. 959. Mentd. Strutt v. Clift, (1911) 


689. -|—A license holder left the 
Inanagement of a public-house to a manager. A 
barmaid, contrary to express orders, sold intoxi- 
cating liquors to a child under fourteen years of 
age in a bottle not corked & sealed. <At the 
time the manager was in an adjoining bar, & might 
have seen, but did not see, what she was doing. 
The magistrate found as a fact that the manager 
was at the time in charge of the premises, & that 
neither the license holder nor the manager know- 
ingly allowed or connived at the sale :—Held: he 
was right.—ALLCHORN v. Horkins (1905), 69 
J. P. 355, D. C. 

690. ——— Licensee’s means of know- 
ledge.)—-(1) A barmaid, contrary to express orders, 
knowingly sold intoxicating liquor to a child under 
fourteen years of age in a bottle not corked & 
sealed. The license holder, although not in the 
bar, was within call, & the justices found as a 
fact that he had not delegated to the barmaid the 
charge & control of the bar :—Held: the license 
holder could not be convicted on a charge of 
‘‘ knowingly allowing "’ the barmaid to so sell the 
liquor. 

(2) It cannot be said, as a matter of law, that 
a license holder who is absent from his bar, but 
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688 i. Licensee ignorant of sale—Sale 
by servant against ordera.}-—Where the 
servant of a licensee supplied minors 
with Nquor contrary to express it- 
structions, but within the scope of his 
employment the licensee was properly 
convicted under Liquor Jlcense Act. 
CAN v. QUIRK (1910), 8 BE. L. R. 56.— 
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688 ii. : 
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ears of age, & the Jiconseo wus 
( ) rightly convicted.— BAKER tt. POTTER 
(} 13), 32 N. “. Iu. kt. 716.—N.Z. 


d. Child purchasing for 
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committed by supplyir 
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within call, has delegated the control of it to the 


person serving NA wv. HARDING 
(1905), 69 J. P. 354, D. C. 


ee :—~Apld. Alichorn v. Hopkins (1905), 69 J. P. 
B. Allowing Child to be in Bar. 

See Children Act, 1908 (c. 67), 8. 120. 

691. Presence unconnected with trade purpose— 
Invitation of licensee’s wife—Licensee without 
knowledge.]|—-Applt. held a license for an inn & 
his wife carried on a dressmaker’s business on the 
upper floor. Two girls, one of whom was aged 
ten yeara entered the premises, the elder Having 
come for a coat & skirt. Applt.’s wife invite 
them into the bar parlour to wait there while she 
fetched the coat & skirt. The two girls were in 
the bar parlour for a few minutes, but applt. had 
not seen & could not see them enter & did not 
know that they were there. Applt. having been 
summoned & convicted under Children Act, 
1908 (ce. 67), 8. 120 :—Held: under the circum- 
stances applt. was not responsible for the action 
of his wife, &, as the justices had not found that 
there was any want of due diligence on his part, 
the conviction must be quashed.—Russon vv. 
Durron (No. 1) (1911), 104 L. T. 509; 75 J. P. 
207; 27'T. 1. R. 198; 22 Cox, C. C. 487, D.C, 

692. What is ‘‘bar’’—Room exclusively or 
mainly used for trade purposes—-Interpretation of 
‘* mainly ’’--Part user for domestic purposes.} — 
By Children Act, 1908 (c. 67), 8. 120 (1), “ The 
holder of the license of any licensed premises shall 
not allow a child to be at any time in tho bar of 
the licensed premises sah during the hours of 
closing.’ Sub-sect. 6: ‘In this sect. the bar of 
licensed premises means any open drinking bar 
or any part of the premises exclusively or mainly 
used for the sale k consumption of intoxicating 
liquor : ~Semble: for the purpose of determining 
whether a room is ‘“‘ mainly used’ for the sale 
& consumption of intoxicating liquor regard 
must be had to the user of the room during the 
whole portion of the day that the house is open, & 
if the user as a whole is not mainly for that purpose 
it is immaterial whether the room is or is not being 
used for that purpose at the time when the child 
is found in it.—PILKINGTON v. Koss, [1014] 3 
K. B. 321; 83 L. J. K. B. 1402; 111 L. T. 282; 
18J.P. 319; 80 T.1. R. 5103 12 1. G. RR. O44 | 
24 Cox, C. ©. 277, D.C. 
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688 iil. ——  ——-.]— SivreR vv of an adult.—DONALDSON ©. LINTON 
TAYLOR, (1916) N. Z. L. R.586.—N.Z.  {1875), 3 He (Ct. of Seas.) 16; 15 5°. PART XII. SECT. 1, SUB-SECT. 6.—B. 
Seon: 11908 8.C. (J) 1e tS So. rt e. ——— ——.}—-GRADAM 0. LANG Act.” Noon 8. j20 peDOwIGHUL. ©. 
233;'159. L. T.620--—-800T. (1878), 4@ KR. (Ct. of Seas.) 125 14  aeynryne,’ [1911) 8. C. (J.) 61; 48 
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Sect, Ao ae fo sale: Sub-sects. 7,8,9 & 10. 


ect. 2: Sub-sects. 1,2,3 & 4, A.) 


Sus-sEcT. 7.—SaLeE Not BY STANDARD 
MEASURE. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s.69; Licensing Act, 1921 (c. 42), 8. 9, &, generally, 
WEIGHTS & MEASURES. 

693. Form of charge.]|—Deft. was indicted for 
selling beer, & the indictment set forth, that he 
sold several quantities of beer to divers persons b 
false measure :—Held : judgment must be arrested, 
because the charge is too general for the ct. to 
inflict punishment ; which should be proportioned 
to the crime.— R. v. Grsns (1722),’Sess. Cas. K. B. 
76.; 8 Mod. Rep. 58; 1 Stra. 497; 93 E. R. 77. 

694. What is ‘‘ measure ’’—-Earthenware mug.] 
—‘* Mugs,’”’ & other earthenware vessels used to 
measure beer for sale by a publican, are 
‘‘ measures ’’ within 6 & 6 Will. 4, c. 63, 8. 21, & 
as such may be seized by the inspector, if found too 
srnall.— WASHINUTON v. YOUNG (1850), 5 Exch. 
403; 19 L. J. Ex. 848; 15 1. T. O. 8. 234; 14 
J.P. 591; 155 BK. 1. 176. 

Annotation :—Folld. Rt. ». Aulton (1861), 3 K. & E. 568. 

695. Not stamped as measures.]— 
Karthenware jugs or drinking cups, ordinarily 
used as imperial measures by a publican in his 
business are, although not stamped as measures, 
& exeinpted by 5 & 6 Will. 4, c. 68, 5. 21, from 
being so starnped, nevertheless ‘ measures ”’ 
within 5 & 6 Will. 4, c. 63, 8. 28, which empowers 
any authorised inspector of weights & measures to 
enter any shop or place within his jurisdiction, in 
which goods are exposed & kept for sale, & there 
to examine all measures, & to compare & try them 
with the copies of the imperial standard measures 
required by the Act to be provided: & renders 
measures, found on such examination to be unjust, 
liable tu be seized & forfeited; & the person in 
whose possession they are found to be convicted 
in a penalty.—R. ». AULTON (1861), 3 KE. & E. 
668; 801. J. M. 0. 129; 8 1. I. 600; 25 J. P. 
60; OW. Rk. 278; 121 HK. R. 556. 

696. Display of notice as to 
vessel.|—A publican supplied to a customer, at the 
request of the customer, what was hnown as a 
‘blue ” of becr, which was a quautity of beer in a 
blue jug, more than half a pint & about one-third 
of a quart. At the time of the sale there were 
conspicuously posted up in the room notices that 
the vessel called a ‘ blue’ was not represented 
as containing any amount of imperial measure, 
or as being a measure of imperial standard, & in 
fact the vessel was not an imperial measure or 
marked as such :—Held: the publican had, under 
Licensing Act, 1872 (c. 94), 8. 8, committed the 
offence of selling intoxicating liquor, not being a 
quantity less than half a pint, In a measure not 
marked according to the imperial standards, & 
he was properly convicted of the same.— PAYNE v. 
THomas (1890), 60 L. J. M. C. 8; 63 L. T. 456; 
564 J. P. 824; 80 W. KR. 240; 77. LR. 73 17 
Cox, C. C. 212, D. CO. 
ma eh ie -—Refd. Herts County Counoil v. Hobday (1895). 


9J. P. 723 Riddell v. Neilson (1903), Allwood’s eal 
Cases under Waights & onsuroe: eto. Acta, 163. i 
t of 


697. Measure being multiple or 
im measure—Duly stamped as such.}]—An 
alehouse keeper, having in his possession for use 
for trade a pewter pot marked one-third of a gill, 
which he used for selling spirits by the three- 
Cas. 104; 31 ~L. R51; 

W.W. 1 800- CAN, (OT * 119847 8 
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nny worth, was charged with having in his 
Donsession for use for trade a measure not of the 
denomination of some Board of Trade standard, 
contrary to Weights & Measures Act, 1878 (c. 49), 
3. 24:—-Held: the use or having in possession for 
use for trade of a measure being a multiple or part 
of one of the imperial measures, & duly stamped as 
such, is no offence under the Act, & the pewter pot 
in question was a measure of the denomination of 
a Board of Trade standard, viz., of one 
BELLAMY v. Pow (1896), 60 J. P. 712; 12 T. L. R. 

— ~p C. 

vod. Liquor drawn in marked measure—Trans- 
ferred to unmarked vessel—Not drawn in presence 
of customer—Sale not completed until delivery.|— 
By Licensing Act, 1872 (c. 94), 8. 8, all intoxicating 
liquor which is sold by retail, & not in cask or 
bottle, & is not sold in a quantity less than half 
a pint, is to be sold in measures marked according 
to the imperial standards. A publican, being 
asked for a pint of beer by a customer, went into 
an inner room, where he drew the beer into a 
marked measure & poured it into a jug, which he 
then brought into the room where the customer 
was sitting & handed to him. The customer could 
not seo the becr drawn, & never saw it while in 
the measure. The publican having been convicted 
of an offence under Licensing Act, 1872 (c. 94), 
s. 8:—Held: the sale was not complete until the 
beer was banded to the customer, the beer was not 
sold in a marked measure as required by the 
statute, & the conviction was right—ADDY v. 
BLAKE (1887), 19 Q. B. D. 478; 56 L. T. 7115 
651 J. P. 609; 85 W.R. 719; 37. L. R. 564; 16 
Cox, ©. C. 259, 1). C. 

Annolatuma :-—Distd. Pennington v. Pincock, [1908] 2 K. B. 
244. Refd. Payne v, Thomas (1890), 60 L J. M.C. 3. 
699. In presence & sight of customer 

—‘* Long pull.’’]—By Licensing Act, 1872 (c. 94), 

s. 8, all intoxicating ace which is sold by retail, 

& not in cask or bottle, & is not sold in a quantity 

less than half a pint, is to be sold in measures 

marked according to the imperial standards. 

Applt., who was the holder of an off license for the 

sale of beer, was asked for a pint of beer by a 

customer. Applt., in the presence & sight of the 

customer, twice filled a properly marked half-pint 
measure & poured the contents into a jug, which 
had been handed to him by the customer, & added 

a further quantity of beer to the jug from the tap. 

The jug, containing a pint & a gill of beer, was 

then handed to the customer, who paid applt. the 

rice of a pint of beer:—Held: as the pint of 
beet had been measured in a properly marked 
measure in the presence & sight of the customer, 
no offence had been committed under Licensing 

Act, 1872 (c. 91), 8. 8, & the subsequent addition 

of a further quantity of beer was immaterial.— 

PENNINGTON v. Pincock, [1908] 2 K. B. 2443 77 

L. J. K. B. 587; 98 L. T. 801; 72 J. P.199; 24 

T. L. R. 509; 52 Sol. Jo. 413; 6 L. G. R. 830 ; 

21 Cox, C. C. 609, D. C. 

700. No opportunity to verify & stamped 
measure—Conviction of licensee not thereby pre- 
cluded.]——A local authority are not precluded from 
prosecuting a person for using a measure not 
stamped in conformity with Weights & Measures 
Act, 1878 (c. 49), s. 29, by reason of having failed 
fix times & places for verifying & stamping 

hts & measures in accordance with Weights 
easures Act, 1878 (c. 49), s. 44.—HAYLEY v. 


(1903), 40 So, L. R. 539.-—-SCOT. ee 
. Liquor served in glass——N 
Beard of Trade measure— A ppropriake 
price charged — Ross v. JOHNSTON 
(1886), 23 . R 695. 
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Taytor (1900), 82 L. T. 808; 16 T. L. R. 447; 
19 Cox, C. C. 538, D.C. 

701. Seller need not be licensee—Sale by servant 
or other person.|— y Licensing (Consolidation) 
Act, 1910 (c. 24), 8. 69 (2), ‘‘ If any person sells ”’ 
otherwise than ay standard measure any intoxi- 
cating liquor not in cask or bottle & in a quantity 
not less than half a pint, he is to be liable to a 
penalty :—Held: the words ‘‘ any person ”’ are not 
confined to the license holder or other person 
whose property the liquor is, but include the 
barman or other person who does the physical act 
of transferring the liquor to the purchaser.— 
CALDWELL v. BETHELL, [1913] 1 K. B. 119; 82 
L. J. K. B. 101; 107 L. T. 685; 775. P.118; 29 
T.L. R. 94 ; 23 Cox, C. C. 225, D.C 


SUB-SECT. 8.—PROHIBITED HOuURS. 
See Sect. 3, post. 


SUB-SECT. 9.—OFFENCES RELATING TO 
PRODUCTION OF LICENSE. 
Excise Hicense.|—See Excise Licenses Act, 1825 
(c. 81), 8. 28. 
Justices’ license.|——See Licensing (Consolida- 
tion) Act, 1910 (c. 24), s. 84. 


SUB-SECT. 10.—FORGERY OF JUSTICES’ 
LICENSE. 
See, now, Forgery Act, 1913 (c. 27), 8. 5, &, 
generally, CRIMINAL Law, Vol. XV., pp. 1041 
el seq. 


SEcT. 2.— RELATING TO REGULATION OF 
LICENSED PREMISES. 
SUB-SECT. 1.—AFFIXING NAME. 
By holder of excise license.|—Sce Excise Licenses 
Act, 1825 (c. 81), s. 25. 
By holder of justices’ license.]|——See Licensing 
(Consulidation) Act, 1910 (c. 24), 8. 74. 


SuB-sEcT. 2.—-NOTICE OF EXEMPTION ORDER. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 55 (2); Licensing Act, 1921 (c. 42). 
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is not licensed, but which le owned by d. 
roprietor & used for tho 
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SuB-sEcr. 8.—INTERNAL COMMUNICATION 
WITH PLack or PUBLIC RESORT. 
See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 70; Metropolitan Police Act, 1839 (c. 47), 
= 38° a ; City of London Police Act, 1839 (c. 04), 


Sus-secr. 4.—-REFUSING ADMISSION TO 
CONSTABLE OR EXcisE OFFICER. 
A. Constable. 

See Licensing (Consolidation) Act, 1010 (c. 
8.81; Licensing Act, 1021 (c. 42), sa. 18, 22, 

702. Special ground for suspicion—Necessity for 
—Bona fide intention to prevent breach.|—S., a 
police constable, went within the hours of closing 
on Sunday, knocked at the door of a public-house, 
& demanded entry, the sole reason piven being 
that he wanted to visit the house. Ile was told 
there was no one inside, &, the door being locked, 
he was refused entry. In point of fact the con- 
stable’s object was to inspect all the licensed houses 
to prevent or detect offences, but he had no special 
ground of suspicion :—Held: the conviction could 
not be set aside if the justices were satisfied as to 
the bond fide intention of the constable to prevent 
Violation of the Act.—R. v. DosRins (1883), 48 
J. P. 182, D.C. 

703. ——.]—(1) ri Licensing Act, 1874 
(c. 49), 3. 16, ‘*‘ Any constable may, for the purpose 
of preventing or detecting the viclation of any of 
the provisions of the principal Act or this Act 
which it is his duty to enforce, at all times enter 
on any licensed premises ’’:—Held: a constable 
cannot under the above sect. demand admission 
to the licensed premises unless he has reasonable 
ground for suspecting that some violation of the 
said Acts is taking place or is about to take place 
thereon. 

(2) A police constable is not entitled under 
Licensing Act, 1874 (c. 49), 8. 16, to demand 
admittance to a private room on licensed premises 
merely upon the pees that he desires to prevent 
or detect any violation of the Licensing Acts, 1872 
& 1874. 

(3) In order to support a conviction of a 
licensed person for refusing to admit a constable 
to such a room, there must be some evidence 
affording a reasonable ground for supposing that 
a breach of the law is taking place or is about to 
take place there.—-DUNCAN v. DowpiNna, [1807] 
1qQ. B. 675; 8661. J. Q. B. 362; 76 LL. 'T. 204 ; 
61 J. P. 280; 45 W. R. 383; 13 7. L. R. 290; 
41 Sol. Jo. 352; 18 Cox, C. C. 627, D.C. 


24), 








mission must be demanded.)- A con- 
victton under Lieensing Act, 1881, 
5. 186, for refusal to admit a constable 
into @ Hoeensed house should show that 
& demand for adinission was made, 
hut it ta not necessary that such a 
demand should purport to be made In 
murmuance of that sect.— BOWMAN ov. 

ARULAY (1885), 3 N. Z. L. R. 463 
(8. C z 


)—— a Bde 
Fatit to admtt writh- 
delay.) —BULLIVANT 0. 
12N.Z% L. R. 420.-~ 
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it was & part 


music 
64.— CAN. 





out unnecessia 


& sign- profit, if it conten a glass | WILSON (1894), 
linense Popatne oan Steen a bah tp portion tt through which a signa) for | N.Z. 
Brianr & Toronro Crry (1862), 12 | drink given & received, result- 0, —--—- Innkeeper tgnorant of office 
C. P. 433.—CAN. ing in the delivery of the drink ordered | ¢- object of conatable.}—Held + & con- 
t. —— Pending by out the drink from the bar | stable who demands adinittance to 
--WREY 0 oC BoEt (3883) gs to the billiard room through @ yard, | licensed premises niust take means to 
t. Ri. $17.—NF : in not a ‘structural separation " | let those inaido the promises know that 
within Intoxicating Liquors Act, 1906, | he iss constable & demands admission 
PART XII. ce 2, SUB-SECT. 3, | 5. 2.—BxEInNE v. Derry, (1914) 21. R. | by virtue of his office.—-ALEXANDER ¥. 
68.— IR. HANKIN casey 2 Adan, 687; 1 F. 


licansed as & Arps ely but had com- 
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(Ct. of Bees.) 58; 36 So. L. BR. 327, J. 
—£800T. 
{. lAability of licensee for offence of 
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Sect. 2.—Relating to regulation of licensed Fb irtaay : 
Sub-sect. 4, A. & B.; sub-sects. 5, 6,7 & 8, A.) 


704. To what premises applicable—Outhouse 
used only as cellar.|—An alehouse keeper licensed, 
under Becrhouse Act, 1834 (c. 85), to sell beer to 
be drunk in his house, & on the premises thereunto 
belonging, is liable to a penalty, under sect. 7 of the 
Act, if he refuse to admit a police officer to an 
outhouse in the yard belonging to the house, 
though only used as a cellar.—R. v. Torr (1861), 
30 L. J. M.C.177; 41. T. 806; 255. P. 827; 7 
Jur. N.S. 6380; sub nom. Torr v. SELFE, 9 W. R. 

705. ——— Private room.J]—DuNcAN v. Dowp- 
ING, No. 7038, ante. 

706. Premises licensed by excise only.]-— 
Resp. ie a aes duly licensed as a dealer in 
spirits in England under 23 & 24 Vict. c. 114, 
s. 195, & holding an additional excise license 
authorising him to sell by retail, in any quantity 
not less than one reputed quart bottle, at a shop, 
spirits not to be drunk or consumed on the 
premises, under 24 & 25 Vict. c. 21, 8. 2; refused 
to admit resp., a constable, who demanded to 
enter ee premises in pursuance of Licensing 
Act, 1874 (c. 48), 6. 16. Upon complaint by 
applt., justices refused to convict resp. :— Held : 
soct. 16 of the Act of 1874, applies only to remises 
in respect of which a license, as defined by 
Licensing Act, 1872 (c. 04), 8. 74, has been granted 
& is in force, & not to resp.’s premises, which were 
required to be licensed by the excise only, & the 
justices wore right.—Harrison v. McCL’MEEL 
(1884), 50 L. T. 210; 48 J. P. 460, D.C. 

707. What amounts to refusal — Refusal by 
licensee’s wife—No authority from licensee.}]— 
C., a licensed publican, was summoned for unlaw- 
fully refusing to admit a constable, contrary to 
Licensing Act, 1874 (c. 49), 6. 16. The constable 
had been in the house twenty minutes previously, 
but, hearing a noise, desired to enter again. Mrs. 
O. was standing at the door, &, being irritated, 
said he should not go in till he had heard her 
opinion of him. He heard her, then went in, & 
found C. serving customers, & made no complaint 
of the refusal. Mrs, C. had no general authority 
to manage the house, & was never told by C. not 
to admit a constable :—Held: the justices & 
quarter sessions were wrong in convicting C., there 
being no evidence that C., or any manager of his, 
had refused admission.—CAswELL v. HUNDRED 
Housk JJ. (1889), 54 J. P. $7, D.C. 





B. Excise Officer. 

See Becrhouse Act, 1840 (c. 61), ss. 11, 12; 
Inland Revenue Act, 1880 (c. 20), ss. 29, 35; 
Spirits Act, 1880 (c. 24), s. 141, 


Sup-skctT. 56.—-HoLpina SkpiItTIous MEETINGS. 
See Unlawful Societies Act, 1799 (c. 70), 8. 14; 


Seditious Meetings Act, 1817 (c. 19); CRIMINAL 
Law, Vol. XV., pp. 633 et seq. ( o 








INTOXICATING LIQUORS. 


SuB-secT. 6.—HARBOURING, SUPPLYING LIQUOR 


TO, OR BRIBING CONSTABLE. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 78; County Police Act, 1839 (c. 93), s. 16; 
Towns Police Clauses Act, 1847 (c. 89), 5. 34, &, 
generally, POLICE. 

708. Supply of liquor to constable—By servant 
—Without knowledge of licensee.|—-The servant of 
a licensed victualler knowingly supplied liquor to 
a constable on duty, without the authority of his 
superior officer:—Held: the licensed victualler 
was liable to be convicted under Licensing Act, 
1872 (c. 94), s. 16 (2), although he had not know- 
ledge of the act of his servant.—MULLINS v. 
CoLLIns (1874), L. R. 9 Q. B, 292; 48 L. J. M.C. 
67; 290L. 'T. 8388; 38 J. P. 629; 22 W. R. 297. 
Annotations :—Consd. Bosley v. Davies (1875), 33 L. T. 528 ; 

Somerset v. Hart (1884), 12 Q. B. D. 360; Newman v. 

Jones (1886), 17 rs BR. D. 132; Bond v, Kvans (1888), 21 

Q. B. D. 249. efd. R. ». Holland, Lincolnshire JJ. 

1882), 46 J. P. 312; Roberts v. Woodward (1890), 63 

.'T. 200; Massey v. Morris (1804), 63 L. J. M. C. 185; 

Sherras v. De Rutzen (1895), 15 R. 388 ; Coppen v. Moore, 

(1898) 2 Q. B. 306. Mentd. Chisholm v. Doulton (1889), 

58 L. J. M. C. 133. 


709. ——~ Constable off duty—Bona fide belief 
of licensee—Onus of proof.!|—1f a licensed person 
supplies liquor to a constable on duty without the 
authority of any supcrior officer of such constable, 
in the bond fide belief, formed on reasonable 
grounds, that such constable is not on duty, he 
does not commit any offence within Licensing 
Act, 1872 (c. 94), s. 16 (2). But knowledge that a 
constable is on duty will be inferred unless deft. 
adduces evidence to the contrary.—SHERRAS v. 
DE RuTZEN, [1895] 1 Q. B. 918; 64 1. J. M. C. 
218; 72 L. T. 839; 59J.P. 440; 43 W. RB. 526; 
11 T. L. R. 369; 39 Sol. Jo. 4513; 18 Cox, C. C. 
157; 15 R. 388, D.C. 

Annotations :—Montd. Bank of New South Walos v. Piper, 

{1897] A. C. 3833; Derbyshire v. Houliston, (1897) 1 Q. B. 
772; Korten v. West Sussex County Council (1903), 72 
ly J. K. B. 514; Hobbs 1 Winchester Corpn., (1910) 2 


 B. 471: Griffiths v. Sudebakers (1923), 87 J. 2. 199; 
h. v. Leinster, (1924) 1 K. U. 31). 


SuB-SECT. 7.—HARBOURING THIEVES. 

See Prevention of Crimes Act, 1871 (c. 112), 
s. 102 

710. Suffering known thieves to assemble—To 
procure assistance for accused person—No dis- 
orderly conduct or illegal purpose.|—Applt., who 
occupied a place whore exciseable liquors were sold, 
allowed a meeting to be held there for the purpose 
of getting up a subscription in aid of the wife & 
children of a man charged with an offence, or for 
procuring means for his defence. At the meeting 
were several thieves, or reputed thieves, who were 
known by applt. to be such; but no disorderly 
conduct occurred, & the meeting was not held 
pursuant to any unlawful design :—Held: such 
an assemblage was forbidden by 32 & 33 Vict. 
c. 99, s. 10, inasmuch as it afforded opportunity 
& inducement to devise crimes ; & applt. was guilty 
of an offence within the meaning of the sect.—- 





servant. }--A licensed hotel-keeper is 
personally pverousible for the refusal 
f earv to 


of his an admit an officer 
claiming the right of Hato. &. 


POTTER (1893), 20 A. Kt. 516.—~CAN, 
g. Right to search without warrant— 
@& demand names of persons ; 
—Oonstables entored a hotel 5% found 
eur bares = intoxicating liquor, con- pels seized.—R. 
The constables epoontiod to Serta: 
® men in the room. 


Deft. advised the men not to 
real names & they rofused as 


Doft. asked to see the constables’ war- 


rant, & was 
not n 


h. Liquor 


told that a warrant was 
: edd: the Act autho- 
rised the oonstables ent 
** place of public ente 
also their search; & 
the names of the men 
were persons found on 

mises where intoxicating liqu 


Zed. 
. L. R. 618; 38 Can. Crim. Cas. 243 
51 O. L. R. 575.—CAN, 


PART XII. SECT. 2, SUB-SECT. 4.—B. 
lioenss ac pineal Aha 
obstruction euficient.}—-Where a liquor | A 


license inspector entered to search 
deft.’s premises on which liquor was 
roputed to be sold & deft. said, ‘‘ I re- 
fuse you to search,”’ & the iuspector 
tostified he belleved that he would 
have had to use force to make oa 


into this 
nment’? & 
their demand for 
resent, who 


pre- | search :—Held: obstruction of an 
quor was | officer making a scarch may consist of 
vw LL. (1922), 68 | words only..—H. v ete 4 2 eu P; 


QGQUIMOND Nye 41 N. Bb. 
D. L. R. 480; 13 EK. L. R. 58.—CAN. 


PART XII. SECT. 2, SUB-SECT. 7. 


k. Receiver of stolen property.|—- 
licensed victualler was p ed 


Part XIT.—Orrences. 


MansHaLy, v. Fox (1871), L. R. 6 Q. B. 870; 40 
L. J. M. 0. 142; 24 L. T. 751; 3865. P. 681; 19 
W. R. 1108. 


SoB-sEcT. 8.—DISORDERLY HOvUsEs. 
A. Keeping Disorderly Houses. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
s. 76; Towns Police Clauses Act, 1847 (c. 89); 
Metropolitan Police Act, 1839 (c. 47), 8s. 44; City 
Police Act, 1839 (c. xciv), s. 28; CRIMINAL Law, 
Vol. XV., pp. 757-760, Nos. 8148-8178. 

711. Requisites of offence—-Assembling for 
purposes other than refreshment—-Disorderly con- 
duct unnecessary.|——-PURKIS v. HUXTABLE (1859), 
1E. & BE. 780; 28 L. J. M. C. 221; 33 L. T. 0.8. 
106; 23 J. P. Jo. 293; 120 E. R. 1102; sub nom. 
PuURKIS v. CONSTABLE, 5 Jur. N.S. 790. 

Annotations -—Mentd. Ex p. Markham (1869), 21 L. T. 748; 
Knight v. Halliwell (1874), L. R. 9 Q. B. 412; Kates vu. 
Jeffery, (1914] 3 K. B. 160. 

712. —— .|—By Refreshment Houses Act, 
1860 (c. 27), 8s. 32, ‘‘ every person licensed to kee 
a refreshment house under this Act who shall 
knowingly suffer prostitutes, thieves, or drunken 
& disorderly persons to assemble at or continue 
in or upon his premises ”’ is liable to a penalty 
recoverable before justices. Upon an information 
under this sect., a metropolitan police magistrate 
convicted applt., &, in a case stated for the opinion 
of this ct., found that prostitutes assembled on the 
premises of applt. in furtherance of prostitution. 
The ct. upheld the conviction. 

It would be sufficient to warrant a conviction 
if the magistrate found that prostitutes assembled 
as such (BLACKBURN, J.).—BELASCO v. HANNANT, 
BARTON v. HANNANT (1862), 3 B. & S. 13; 31 
L. J.M.C. 225; 6L.T.577; 26 J.P. 823; 8 Jur. 
N.S. 1226; 10 W. R. 867; 8 Cox, C. C. 208; 122 
E. R. 6. 

718. Knowledge of licensee.]|—-PuRKIS v. 
HUXTABLE (1859), 1 KE. & E. 780; 28 L. J. M. C. 
221; 33 L. T. O. 8. 106; 23 J. P. Jo. 2938; 120 
Ki. R. 1102; sub nom. PuRKIS v. CONSTABLE, 5 
Jur. N. 8. 790. 

Ann vations :—Mentd. Er p. Markham (1869), 21 L. T. 748; 
Knight rv. Halliwell (1874), L. R. 9 Q. B. 412; Kates v. 
Joffery, [1914] 3 K. B. 160. 

714. Who are prostitutes — ‘‘ Persons of 
notoriously bad character.’’]—On the hearing of an 
information before two justices of the peace, 
atedaet under 9 Geo. 4, c. 61, against a person 
icensed to sell excisable liquors by retail, for 
that he did ‘‘ unlawfully & knowingly permit 
& suffer persons of notoriously bad character to 
assemble & meet together in his house & premises ’’: 
Held; (1) it having been proved that on the 
occasion in question a number of prostitutes 
assembled & met together at the house of deft., 
it was admissible evidence against him that on a 
previous occasion several of the same prostitutes 
assembled & met together at his house; (2) prosti- 
tutes, as such, are ‘“‘ persons of notoriously bad 
character ’’ within the meaning of the license.— 
PARKER v. GREEN (1862), 2 B. & 8S. 299; 31 L. J. 
M. C. 1383; 6 L. T. 46; 26 J. P. 247; 8 Jur. 
N. 8. 409; 10 W. R. 316; 9 Cox, C. C. 169; 121 
E. R. 1084. 

715. Liability of alehouse keeper—Information 
under local Act—Incorporated in Town Police 
Clauses Act, 1847 (c. 89).|—-A licensed alehouse is 








93 


& place of public resort for the sale of refreshments, 
within s. $5 of the above Act, & the keeper of it is 
liable to penalties under that sect. for allowing 
prostitutes to assemble therein ; although he may 
also at the same time be guilty of an offence against 
the tenour of his licence, under 9 Geo. 4, c. 61. 

A local Act for the improvement & management 
of the town of L., after incorporating certain secta. 
of the above Act, amongst others, s. 35, enacted, that 
penalties recovered before justices, not otherwise 
directed to be paid, should be awarded to the 
corpn. of the town, or the comrs. under the Act, 
according as the proceeding for the penalty was 
taken on behalf of one or other of those bodies. 
An information, under s. 35, against the keeper of 
a house of public resort for the sale of refreahmenta, 
was laid by the clerk to the comrs., but he had no 
authority from them, express or implied, otherwise 
than from having published, by their ordera, a 
printed notice that s. 35 would be enforced in the 
town :—Held: the information being for an 
offence against public policy might be laid by any 
one, without authority from the party to whom the 

enalties to be recovered were to be awarded, 50 
ong as he professed that the recovery of the 
penalties should enure to the benefit of that party. 
~-COLE v. CoULTON (1860), 2 E. & WK. 605; 29 
lL. J. M. O. 125; 2L. T. 216; 24 7. P. 596; 6 
Jur. N.S. 698; 8 W. R. 412; 121 E.R. 261. 
innotations -—~Refd. Jobson ». Henderson (1900), 82 L. T. 

260. Mentd. R. v. Stewart (1896), 65 L. J. M. C. 83; 

Savill v. Harben (1919), 89 L. J. K. B. 47. 

716. Liability of servant—Obeying master’s 
orders—Liability of master.|}—-Where ao master 
keeps a refreshment house, 8o that prostitutes are 
allowed to meet together & remain there ara! 
to Metropolitan Police Act, 1839 (c. 47), 8. 44, & 
in his absence a servant manages the house, if the 
servant was employed for the very ted of 
allowing the prostitutes to mect there, he may be 
convicted of the offence of aiding & abetting under 
Summary Jurisdiction Act, 1848 (c. 43), a. 6, 
though the mere relationship of master & servant 
is not cnough to warrant such conviction.—- WILSON 
v. STEWART (1863), 38 B. & S. 913; 2 New Rep. 
115; 32L. J. M. 0. 198; 8 LL. T. 277; 27 J. Y. 
661; 9 Jur. N. S. 1180; 11 W. R. 640; 9 Cox, 
©. C. 3854; 122 BE. 8. 341. 

717. Evidence—Admissibility—Previous atten- 
dance of same persons.J|—PARKER v. GREEN, No. 
714, ante. 

aoe Sufficlency — Women assembling, 
going & returning—Only some taking refreshments.] 
—W., a freeman of the Vintner's Co. of London, 
selling foreign wines without licence, was subjected 
by a local Act to the same penaltics as those 
licensed to sell, In his house one night, a constable 
saw forty prostitutes, abuut half of them takin 
refreshments & talking with men, & he told W. 
what they were. An hour afterwards some of 
the same women were there with other prostitutes, 
only a few of them taking refreshment, & they were 
going out & coming in with men. There was no 
indecent or improper behaviour :—Held: there 
was evidence sufficient to sustain a conviction 
against W. for suffering persons of notoriously bad 
character to assemble & mect together contrary to 
the license.—WHITFIELD v. BAINBRIDGE (1866), 
30 J. P. 644; 12 Jur. N. 8. 919. 

719. Circumstantial rr pa 
M. was convicted under Licensing Act, 1872 (c. 94), 











against for permitting a uted thief | 840.—AUS. 
te be on hie preditees <6 - - 


.« &@& re 
ceiver of stolen property js not a thief | pant XII. SECT. 3, SUB-BECT. 8.—A. 


Act, 8. 1: 
McGan v. PRATLEY (1899), 24 V. L. B. 7111. Requtsites 
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CLELAND 9%. BINGON (1862), 
1 Ue P, 418.—CAN. 





of offence— As- 


94 


Sect. 2.—Relating to regulation of licensed premises: 
Sub-sect. 8, A. & B.; sub-sects. 9,10 & 11. 
Sect. 3: Sub-sects. 1 & 2, A.] 


s. 14, of having permitted a reputed prostitute to 
remain on licensed premises longer than a reason- 
able time for the woman to take refreshments :— 
Held: (1) the conviction must be quashed because 
the evidence of the offence having been committed 
given by the prosecution was in fact circumstantial ; 
(2) before a publican could be convicted affirmative 
evidence in every case must be given by the 
prosecution; (3) under Summary Jurisdiction 
Act, 1879 (c. 49), s. 39, the onus of proving the 
offence rests on | bate ae & deft. was right in 
not cea evidence to rebut the charge.— 
MILLER v. DupiEy JJ. (1898), 46 W. R. 606; 42 
Sol. Jo. 510, D. C. 

720. —— Must be affirmative.]|—MILLER 
v. DupuEY JJ., No. 719, anle. 

721. Onus of proof—On prosecution.])— MILLER 
v. DupLEY JJ., No. 719, ante. 





B. Permitting Premises to be used as a Brothel. 

See Licensing (Consolidation) Act, 1910 (ec. 24), 
gs. 77: (CRIMINAL LAW, Vol. XV., pp. 754-757, 
Nos. 8128-8147. 


Sun-secT. 0.— PERMITTING GAMING. 


See licensing (Consolidation) Act, 1910 (c. 24), 
a. 703 Betting Act, 1858 (c. 119). 

Games & gaming. —~See, generally, GAMING & 
WAGERING, Vol. XXV., pp. 422 et seq. 

--—~ Gaming on licensed premises.|—Sce Gam- 
ING & WAGERING, Vol. XXV., p. 429. 

Betting & betting houses.|— See Gamina & 
WaGEniInG, Vol. AXV., pp. 433 et seq. 


Sun-secr. 10.--Ustr FOR PARIJIAMENTARY OR 
MUNICIPAL ILECTION. 


Sce ELECTIONS, Vol. XX., p. 146, Nos. 1218-1216. 


INTOXICATING LIQUORS. 


SUB-SECT. 11.—POSSESSION OF SUGAR BY 
DEALER IN OR RETAILER OF BEER. 


See Finance Act, 1896 (c. 28), s. 11. 
Adulteration of liquor.]—See Sect. 8, post. 


Sect. 3.—RELATING TO PROHIBITED HOURS. 
SuB-sEcT. 1.—IN GENERAL. 


Norre.—Cases dealing with bond fide travellers & 
closing hours of premises are omitted as obsolete. 


722. Effect of Licensing Act, 1921 (c. 42)— 
Closing hours abolished.|—SmITH v. FENNELL, No. 
566, ante. 

723. Mistake as to a oe ». Eris 
(1924), 88 J. P. Jo. 446, D.C. 


Sup-seEcT. 2.—SALE OR SUPPLY. 
A. In General. 

NoTe.—The offence of keeping open in prohibited 
hours for the purpose of sale has ceased to exist since 
the Licensing Act, 1921 (c.42). Some of the following 
cases are however retained as illustrating the offence 
of selling or supplying liquor in prohibited hours. 

See Licensing Act, 1921 (c. 42), ss. 4, 5. 

724. What amounts to a sale—Entertainment 
of friends by licensee.|—O., an alehouse keeper, on 
Sunday night, after 11 p.m., entertained a few 
friends & neighbours, not being lodgers or 
travellers, at his own expense in his inn, & gave 
them (inter alia), a glass of whisky. There was 
no sale of beer, wine, or spirits after the above 
hour. QO. having been convicted under 18 & 19 
Vict. c. 118, 8. 2 :—Held: the conviction must be 
quashed, as there was no offence within the statute, 
there being no sale after 11 p.m.—OVERTON v, 
ILUNTER (1859), 1 L. T. 866; 23 J. P. 808. 


Annotations :—Refd. Patten v. Rhymer (1860), 24 J. P. 
342; Blakey v. Harrison, (1915) 3 K. B. 258. 


725. -]—An order of licensing justices 
funder Intoxicating Liquor (Temporary Restric- 
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7201. Ividence - Sufficiency— Muat 
be affirmatire.|--To support a charge 
of allowing men or women of 
notoriously bad fame to assemble or 
meet in a public-house {it is necessary 
to prove that the assembling or moet- 
ing had reference to the bad character 


referred to. KIRTON tv, CADENIREAD 
1880), & Jt. (Ct. of Sess.) 4; 18 Se. 
.R. 19, J.-—-SCOT. 


7211. Onus of proof--On prosecu- 
tion. ]— Under Liloonsing Act, 1902, 
8. 119, it is necessary to prove that tho 
persons reomafning on the promises 
wore  Wcrhaeintasod pa for this purpose 


tho mero aasortion in evidence of 
pores officers that. they wore poe 
utes Ja insufficient. ‘Tho prohibition 


not betug absolute it is necossary for 
tho prosecution to prove doft.’s know- 
ieage that the women wero prostitutos. 

-GILL v, WILLIAMS, [1916] 12 Tas. 
Il. HR. 67. AUB. 
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1, Strangers in closed inn—In_ pro- 
Aibiied hours—--lWhelher offence per se.) 
~~A porson went Into an hotal on 
Sunday with the object of obtaining 
Hquor, but was unsuccessful :-—Held : 
his presenee thero was ip contravention 
of Licensing Act, 1906, & he waa 
propery convicted of having been 
ound on Heensed premises at a time 
when such premises should not 
open for the sale of liquor to the 
po ee v. GRIERSON (1908), 

OG L. BR. 18.—AUS8. 

WILSON v. 


ne aaa bce anriageaasee: 
Jonas, (1916) V. I. R. 686.—AUS, 
a2 ——— =~ -——.} The fact 


of a person befog fn his licensed public 
house in company with another after 
pee hours, the outside doors 

cing fastened, doos not per ae con- 
stitule tho statutory offence of keeping 
open huuse.—M‘GREGOR vw LANG 

Oo. Supplied with liquor.) 
--A bye-law prohibited the keeping 
open of places for public refresh- 
ment after 11 p.m. The door of 
premises used as a place for public 
refreehment was locked at 11.30 p.m., 
after which hour no one was allowed to 
enter; but curtomers already on the 
premises were allowed to order, & were 
served with, refreshments after that 
hour, & the door was opened from time 
to time to allow them to depart :-— 
Held: the bye-law had been con- 
travenod.—CLAPPERTON vw. DICKIE- 
Surrnx, (1916) 62 80. L. R. 667.—S8COT. 

p. Carrying Uquor  atcay — Pre- 
vention of police sctzure—Obstruction 
of police.}—A person who is found 
carrying away liquor from liccnred 
premises during prohibited hours is 
guilty of obstructing a member of the 
police force in the execution of his 
duty if ho runs away with the Hquor 
when the police endeavour to srize it.— 
PeacH v. MoCaRTHyY, (1919) V. L. R. 


342.—-AUS. 

. Regulatt thited houre 
— local a .+~Re Brienr & 
coaonse (Crry) (1862), 12 C. PB. 433.— 

r. Te doors open a O'’NEIL 
t. ———.}—-M‘INTYRE v. PRRSICHINI 











a. For bond fide tracvellers.j— 
R.v. RYAN, [1909] 43 1. L. T. 110.—IR. 


b. Aecping open four grocery business 
—No structural separation, }—MOLLOY 
ten {(1915j 21. R.338; 49 LL. T. 
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7241. What amounts to a sale— 
Entertainment of friends licensee. }— 
Treating or giving Hquor to friends by 
a landlord in a private room in his 
licensed premises on a Sunday is an 
offence under fl. 8S. O. 1887, c. 194, 
8. 54, & is covered by the words ‘‘ other 
disposal ’’ in that sect.—R. v. Was 
(1897), 29 O. R. 36.—CAN. 


724 11. ——. -}—BatTr vr, CULLEN 
(1897), 16 N. Z L. R. 17.—N.Z. 


724 ili. ——~ -}+There is nothing 
in any provision of the Lice Acts 
which makes it unlawful for a licensee 
to entertain hia ests with 
Hquor upon his license premises 

uring closing hours.—RYLAaND ve. 
ts (1898), 16 N. Z. L. R. 670.— 


724 iv. .J—It is not a 
breach of tho condition of his license 
for a publican bond fide to entertain 
his friends with exciseable liquors efter 
1) p.m. io pert of his Heep premises, 
which were aleo his dwe -house.— 
SMITH tv. STIRLING (1878), 5 R. (Ct. of 
Sess.) 24; 15 Se. L. R. 420, J.—SCoT. 


734 v. oa mitt Ge @. NEIL- 
Bon (1904), 6 F. ( of Sese.) 51: 41 
Sc, L. R. 855; 19S. L. T. 288, J.— 


Se eeeeeneneemeeeel 











Part XII.—Orrencers. 


tion) Act, 1914 (c. 77), a. 1 (1)}, directed that the 
sale or consumption of intoxicating liquor on 
licensed premises should be suspended on Sundays 
between 2.30 p.m. & 6 p.m., except in the case of 
bond fide residents in hotels. At 4 p.m. ona Sunday 
beer was supplied gratuitously by resp., the land- 
lord of licensed premises, to three men who were his 
personal friends & who drank the beer on the 
premises :—Held: the Act, & order did not apply 
to a case where a licensee was entertaining his 
personal friends, & resp. had not acted in con- 
travention of the order.—BLAKEY v. HARRISON, 
[1915] 3 K. B. 258; 84 L. J. K. B. 1886; 113 
L. T. 733; 70 J. P. 454; 31 T. L. R. 503, D.C. 

istd. King v. Sim (1916), 85 L. J. K. B. 
Thomson v. Davison, [1916] 1 K. B. 917. Retd. 
Williams v. Pearce (1916), 85 L. J. K. B. 959; Caldwell v. 
Jones, [1923] 2 K. B. 309. 

the 


726. ——.]—-Defence of Realm 
(Liquor Control) egulations, 1915, made in 
pursuance of Defence of the Realm (Amendment) 
(No. 3) Act, 1915, provided that the Central 
Control Board (Liquor Traffic) might ‘‘ for the 
purpose of the control of the sale & supply of any 
intoxicating liquor ’’ regulate the hours of closing 
of any licensed premises or club, & by regulation 
27, ‘‘for the purpose of these Regulations the 
expression ‘supply’ in relation to intoxicating 
liquor means supply otherwise than by way of sale.” 

By an order made under the regulations on 
July 30, 1915, it was provided (inter alia) that 
after 9 p.m. on weekdays no person should ‘“‘ sell 
or supply to any person in any licensed premises 
or club any intoxicating liquor, to be consumed 
on the premises, or permit any person to consume 
in any such premises or club any intoxicating 
liquor ”’ except in the case of a person residing in the 
licensed premises or club. At 11 p.m. on a week- 
day resp., the licensee of a public-house, supplied 
whisky in the public-house gratuitously to a man 
who was a personal friend of resp. & who consumed 
the whisky in the house:—Held: the order 
applied to a case where a licensee was entertaining 
his personal friends, & resp. had acted in contra- 
vention of the Order.—THOMPSON v, DAVISON, 
f1916) 1K. B. 917; 85 L. J. K. B. 960; 114 1. T. 
1010; 80 J.P. 274; 32T. L. R. 4380; 141.G.R. 
678; 25 Cox, C. C. 390, D. C. 


Annotations :-—Apld. King v. Sim (1916), 85 L. J. 
1621. Refd. Caldwell v. Jones, [1923] 2 K. B. 309. 


727. Gift of beer by licensee.|——A. went 
to a becrhouso ; the door was shut; the landlady 
said she could not draw, it was past the hour, 
but she said she would give A. a drop of beer, which 
she did. She refused money, but said, ‘‘ You may 


727 i. Uift of beer by licensee.) 
—A publican who gives liquor to his 
friends or visitors, not being bond fide 
travellers or lodgers during cloring 
houra, does not supply the same within 
Licensed Victuallers Act, 1880, 4. 96.— 
DUNN ©. BENNETT, [1887] 8S. A. L. BR. 





K. B. 














727 vo ~-— ——-. ] —WSON Vv. CAR- 
MINK, [1922] N. Z. Li. HR. 835.--N.Z, 

728 i. ——— Sale to bontt flde ludger— 
For consumption by = hia 
gurala.}-—-~CRAMPTON 0. 
24 V. L. R. 637.—AUS. 
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send me some greens,” which was done :—Held: 
there was no evidence to justify a conviction for 
reap beer after the hours prescribed by the Act 
for closing.—PRETHERICK v. SARGENT (1862), 6 
L. T. 48; 26 J. P. 135. 

728. —— Sale to bon& fide lodger—For con- 
sumption by his bona fide guests.)—Applt., a 
licensed innkeeper, sold & supplied to a bond fide 
lodger in his house intoxicating liquors which were 
consumed, piieg 3 the time at which the premises 
are directed to be closed, in a private room on 
the premises by the lodger & bond fide gucsts of 
the lodger after a dinner given by him to them :— 
Held: applt. was not liable to be convicted under 
Licensing Act, 1874 (c. 49), s. 9.—DPInge v. BARNES 
(1887), 20 Q. B. D. 221; 57 L. J. M. C. 28; 58 
L. T. 520; 52 J. P. 199; 36 W. R. 473, D.C. 
Annotations :—Folld. Cope v. Landles (1896), 13 T. L. R. 18, 

Distd. Atkins v. Agar, (1914) 1 K.B. 26. 

729. —--—,]|—A_ sale of liquor during 
prohibited hours to a bond fide lodger, to be con- 
sumed by the lodger & his bond fide guests, is not 
an offence within the Act.-—-Copr v. LANDES 
(1896), 13 T. lL. R. 18, D.C. 

Annotation -—Distd. Athins » Agar, [1914] 1K. B. 26. 

730. Sale during permitted hours—-De- 
livery during prohibited hours.|—-A dozen bottles 
of beer were ordered from a beerhouse-keeper & 
paid for on a Naturday evening, & they were to 
have been delivered at the house of the purchaser 
on the Saturday night, but in consequence of an 
accident the delivery was overlooked, & did not 
take place on the Saturday as arranged. On the 
Sunday during closing hours the purchaser of the 
beer sent his servant to the public-house far two 
bottles of the beer, which were delivered to the 
servant, who was seen to come out of the public 
house with the beer:— Held: although the beer 
had been ordered & paid for during the time the 

remises were allowed to be open, the beerhouse 

eeper, by the delivery of the two bottles of beer 
during prohibited hours, had ‘ opened his premises 
for the sale of intoxicating Jiquors” within 
Licensing Act, 1874 (c. 4V),8. 9, & was liable to 
the penalty imposed by the sect.- SAUNDERS ¥. 
THORNEY (1898), 78 L. 'T. 627; 62 3.1. 404; 14 
T. L. R. 346; 42 Sol. Jo. 451, D.C. 
AnnOOns :-—Apld. Stoddart »v. Hawke (1001), 71 1. J 














. B. 133. Folld. Noblett ». Hopkinson, [1905] 2 1. h. 
214. Distd. Bristow v. Piper, (TOTS) 1K. OB. 270. 
731. —— J—MACKENZIE v. SPEAR 





(1902), 74 1. J. K. B. 546, n., D.C. 
Annotation ; -Distd. Noblett v. Hopkinson, {105]22 K. B. 
214. 


732. —-~ ——-~ —--~.]- Two men went into 





ee ee, veneer Annan erate oat 


TRUM LGN vw. IRLLAND (1801), 18 RK, 
(Ct. of Bens.) 835, 28 Se. 1. 1. 641- 
SCOT. 


728 viil. ——-_- -~ -~—~.]- Lamp vr. 
Srorr (1899), 1 F. (Ct. of Sons.) 015 36 
Se, LL. F913; 78. L. T. 121, Je 
SCOT. 


bona de 
STakr (1808), 


12.—AUS. | 728 il. ——- ——— ——-.]}— BREWER v. ——— -—-—J—R. ». SovruwicKk 
727 LL. }—Certain persons | STAGPOOLE (1894), 13 N. ZL. R. 134. | (1859) 91 0. RDTOMOAND 

consumed liquor on Sunday on licensed | MZ. ase 7801. ---— Sule during permitted 

premises. e liquor was a —_——— v. es 

to the consumers from the licensee & 154. Oe ee) Cae diated 


no raale or traffic In the liquor took 
place :—~Held : the licensee com- 
mitted an offence.—IRWIN te. POYNTZ 
(1804), 20 Vv. L. Rh 282.—AUB. 

727 il, ‘ ae words “‘ aold 
or disposed of " Licensing Act, 
1915, a. 177, include gratuitous dis- 

—MARTIN v. WHITTLER, [1922] 
ry L. Rr. 307.—AU8. 

727 iv. -_}-A gift by a pub- 

ia to in- 


lican, the motive of which 
directly benefit the giver, is not a sale 


728 iv. —— 
CLARKE (1903), 22 
N.Z. 

728 v. 











Held: 








128 vi. : 
within Licensing Act, 1881, «. 155.— | %. FLeck (1882), 10 R. (Ct. of Sees.) 17 ; 
DALTON ¢. BowDeNn (1908), 23 N. Z. | 20 Sc. Lf 37, 5 “gCor. 

128 vii. ——- ——— ———. }-GUTBRIE's 


L. R. 165.—N.Z. 


NESTOR (1895), 13 N, z. be R. 
N.Z. 


——- ——.} -LESLIE r. 
N. Z. L. R. 967.-— 





was supplied to two bond fide lodgers, 
which was paid for by the lodgers & 
consumed by them & their guests :-— 


had om + 
mitted.—LocHe v. MCCRORIE, (1922) 
N. Zz. L. ht. 1137.—N.Z. 


no offence 


cane ihe SRR 


hours.) -A bottle of 
bought froin deft., a Meensed hotel- 
heoper, upon his premises, & paid for, 
on a Saturday before 7 p.m., but waa 
kept upon tho premises until the follow- 
ing day, Sunday, & then delivered to 
the purchaser :—-~Held: there was a 
** disposal °° of the Uquor on Sunday, 
connate Liquor License Act, 1897, 
8. 564.—R. ¢. CLARK (1912), 27 O. L. RR. 
525: 40. W.N. 520; 9D. L. R. 617. 


—CAN 
730 Ut. -——— J Rew, PILK- 
INGTON (1893), 10 8. ©. 132.---8. AF. 
d. ——~ Sale at raihray_ refresh- 
ment room--To sperecnse her than 


whiskey was 


———,J — Liquor 


n ¢ 





eos Dp 
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Sect. 8.—Relating to prohibited hours: Sub-sect. 2, 
A. & B.; sub-sect, 3.) 


& public-house on Saturday before closing time, 
& asked if they could have half a gallon of beer & 
if it could be delivered the next morning to them 
at the place where they were working; on being 
told that they could, they paid for the beer. The 
beer was directly afterwards drawn & put into a 
bottle, which was kept during the night in a building 
within the curtilage of the licensed premises, & 
was taken by the barman on the Sunday morning 
during prohibited hours & delivered to the pur- 
chasers. <A charge against the licensee under 
Licensing Act, 1874 (c. 49), s. 9, of unlawfully 
opening his licensed premises for the sale of 
intoxicating liquor during prohibited hours on 
Sunday, having been dismissed by justices :— 
Held: there had been no sufficient appropriation 
of the beer to the | Mahal on the licensed 
remises on the Satur ay & the licenseo ought to 
ave been convicted.—NOBLETr v. ILOPKINSON, 
(1905) 2 K. B. 214; 741L. J. K. B. 644; 92 L. T. 
462; 69 J. P. 269; 53 W. R. 687; 21 7. L. BR. 
448; 49Sol. Jo. 459, D.C. 
Annotations :—Consd. Hales v. Buckley (1911), 104 L. T 


. Distd. Bristow v. Piper, {1915} 1 K. B. 27 Ref 
Eljas v. Dunlop (1905), 75 L. J. K. B. 168. 


738. -|—A man called at resp.’s 
licensed premises at 8 o'clock on a Sunday evening, 
handed resp. a quart bottle, & asked that it 
should be filled with beer & put out in the stable 
Mah that night so that he could call for it & take 
t away with him while on his way to work next 
morning before the premises opened. The beer, 
which was paid for at the time it was ordered, was 
filled by resp. into the bottle & placed in the stable 
yard, which was within the curtilage of the licensed 
premises, on the same evening. The purchaser 
called for & took away the beer before the licensed 

remises were open on the Monday morning. An 
nformation against resp., under Licensing (Con- 
solidation) Act, 1010 (c. 24), 8. 61, for having un- 
lawfully opened his licensed premises on the 
Monday morning for the sale of intoxicating liquors 
during prohibited hours was dismissed by the 
justices :—JIeld : the justices were right in dis- 
missing the information as the whole transaction 
of sale was completed when the beer was placed in 
the stable yard on the Sunday night.—Brisrow 
v. Prrer, (1915) 1 K. B. 271; 84 L. J. K. B. 607; 
112 L. T. 426; 705. P.177; 817. L. R, 80; 59 
Sol. Jo. 178, 221; 24 Cox, C. C. 558, D. CO. 


RB, Evidence of. 
See Licensing Act, 1921 (c. 42), as. 4, 5. 
784, Customers on premises before permitted 
hour,|—On an information for opening a public- 
house for the sale of spirits before half-past twelve 











Inroxicatinc Liquors. 


p.m. on Sunday, it ap that the front door 
was open at twenty-two minutes past twelve 
on Sunday morning, & a policeman found in the 
commercial room four persons, one of whom was 
a traveller; there was a small quantity of spirits 
& water in a glass, from which one of the persons 
had been drinking. The landlady was sitting in 
the parlour. No spirits had been sold after 
twenty minutes before twelve o’clock on Saturday 
night :—Held: the fact of the house being dp 
at twenty-two minutes past twelve on Sunday 
morning was no proof that it was open for the sale 
of beer, etc., before half-past twelve on Sunday 
afternoon, within 11 & 12 Vict. c. 49, & the above 
stated facts did not warrant a _ conviction.— 
CaTEs v, SOUTH (1859), 1 L. T. 365 ; 23 J. P. 823. 
735. Customer seen drinking.|——-Upon an in- 
formation, under 11 & 12 Vict. c. 49, 5s. 1, against 
the keeper of a licensed public-house, for opening 
his house for the sale of beer after twelve o’clock 
on Saturday night, it appeared that the house was 
closed at twelve o’clock, & at two o’clock a guest 
was scen drinking in the house: soon after the 
door was opened, & he left the house :—Held : 
it was not necessary to prove that the guest was 
a traveller within the exemption in sect. 1, but 
there was no evidence to support a conviction upon 
this information, though there would have been 
evidence upon an information for selling beer after 
twelve o’clock on Saturday night.—TENNANT v. 
CUMBERLAND (1859), 1 BE. & BE. 401; 5 Jur. N.S. 
763; 23 J. P. Jo. 51; 120 BK. R. 960; sub nom. 
R. vu. CUMRERLAND, 7 W. R. 161. 
Annotations :—Folld. Jefferson v. Richardson (1871), 35 


J. bP. 470. Expld. & Distd. Brower v. Shepherd (1872), 
37 J. P. 102. Refd. Police Comrs. v. Roberts (1904), 
52 W. R. 560. Mentd. Taylor v. Humphries E84) 1 


C. BLN. 8. 539; Davis v. Sorace (1869), L. R. 4 C. P. 172; 

Jeffrey v. Weaver, [1899] 2 Q. B. 449. 

736. Liquor purchased in permitted hours.]| 
—The Central Control Board (Liquor Traffic) 
made an order prohibiting the sale of intoxicating 
liquor in a certain area between 2.30 p.m. & 
6 p.m. A person went into certain licensed 
premises within that area shortly before 2.30 p.m., 
& was supplied with a bottle of stout to take home 
with him; & he left at 2.30 p.m., taking the bottle 
of stout with him. He returned at 3 p.m., & was 
supplied with a bottle of non-alcoholic stout. 
A constable who visited the etl at 3.30 p.m. 
found the man sitting in the bar with an uncorked 
bottle of stout on the table before him, part of its 
contents having been consumed. An empty 
stout bottle was also on the table. When the 
constable entered, that man put his hand in front 
of the bottle containing stout. The man told the 
constable that he did not know anything about the 
bottle of stout, that it was not his; & that he had 
not brought it into the house. The licensee of the 








passengers. ee Jeasce of railway 
rofreshment rooms who by his lease 
has to keep open those rooms at all 
timea required by the railway comrs, 
& to supply refreahments on demand 


Seanad 


there had been a supply of liquor to M., 
but not on the licensed premises.— 
a v. GROW, [1924] S. A. S. R. 132. 


{. Sale on polling days—Prohibttion 


the prosccution to prove that doft. 
held a license for the premises where 
the liquor was sold, or that the pre- 
mises were lice veo sis v. 
on (1892), 8 Man. L. R. 342.— 


to all persons arriving or doparting by | absolufe.}—WiDDERFIELD ©. METCALFE . 

train at any time during the day or | (1861), 21 U. C. R. 247.—CAN. l. Conviction of licensee & servant for 

l’o a One kan ison 61, if re g. Who may be prosecuted.}—Only 18-0 oi R. dai 10 a WR. ane 

sells refreshments on Sunday’ to « | the holder of a Hoense oan be prose- | CAN. : eri oo 
erson other than a person arriving or | cuted under R. 8. O. 1877, o. ant 


6 arting by train——KELLY v. Harr |g. 48, for eel liquor on prohibi 
(1808), 2 T, L. R. 121.—AUB. peeing %. Devgan (i881), ) P, R. 


PART XIL. SECT. E SUB-SECT. 2. —- 


tp ra ee ee ree be a 29.——C 735 ype, gO 

au premises.)—A licensee o ore detect visiti conviction for keeping Hoen re- 

an hotel during prohibited hours took | saPon on dup i—R. o. Hanus (1892). open during prohibited  houre 

out two bottios & a glass of Hquor from | 928 CGC. R. 177.--CAN cannot bes w. the evidence 

hia hotol] & placed them in the dray of i shows that the doors of the 

one M., who was seated in the dray, k. Proof of icense—Neceasity for.}j— | were kept closed, although a number 
In order to convict of the offence of | of persons were in 


which wae atanding in a road outaide 
the hotel. The liquor was not d 
for, but was charged to M.: 


peer vi tener J liquors during , CGARDS °. 
prohibited hours it is tacumbent on wr R. 487 (S. O.).—-N.Z, 


the . 
—Rr ©. SHEBHAN (1887), 5 


Part XIT.—Orrencss. 


remises, when summoned for selling intoxicating 
uor between 2.30 p.m. & 6 p.m., gave evidence 


that he did not sell ony. intoxicating liquor after 
2.80 p.m., & that he did not know anything about 
the bottle of stout, unless it had been served before 


2.80 p.m. The customer gave evidence that the 
bottle of stout before him on the table was the one 
which he had purchased before 2.30 p.m. :—Held: 
there was BVitenne upon which the justices were 
entitled to hold, as they did, that there had been 

a sale of intoxicating liquor after 2.30 p.m., & 

therefore the conviction must be affirmed.— 

WILiiaMs v. TIPPETT (1917), 86 L. J. K. B. 828 ; 

1I7L. T. 56; 813. P. 139; 51 L. G. R. 527, D.C. 
737. Customers found drunk—Glasses containing 

liquor on table.]— A constable found the door of a 

ublic-house ajar at twenty minutes to four a.m., 

pushing it open found five men in the bar parlour, 
three of whom were drunk. Glasses with spirits 
were found on the table, but none of the men were 
seen consuming anything :—Held: there was 
ample evidence to convict the publican of keeping 
his house open for the consumption of excisable 
liquors, contrary to Public House Closing Act, 

1864 (c. 64), s. 5.—THOMPSON v. GREIG (1869), 

34 J. P. 214. 

Annotations :-—Consd. Jofferson v. Richardson (1871), 35 
J.P.470. Retd. Joffrey v. Woaver (1899), 47 W. R. 638. 
738. Customer leaving premises drunk.]— At 

1 o’clock on Sunday morning seven men were secn 

to come out of the side door of an alehouse, the 

front door being shut, & shortly afterwards an 
eighth man came out drunk; the alehouse keeper 
said they were lodgers, & there was no evidence 
on that point one way or the other :—Held: 
not sufficient evidence to justify a conviction for 
opening the house for the sale of beer within 

}1 & 12 Vict. c. 49, 8. 4.— JEFFERSON v. RICHARDSON 

(1871), 35 J. P. 470. 

Annotation .— Refd, Jeffrey v. Weaver, [1899] 2 Q. B. 449. 
738. Customer remaining on premises during 

prohibited hours.}—In order to constitute the 

offence of opening or keeping open licensed pre- 
mises for the sale of intoxicating liquor during 

prohibited hours, within Licensing Act, 1874 

(c, 49), 8. 9, there must be means of access to 

customers to the interior of the premises from the 

outside. If therefore the outer doors are closed 
at the closing hour, so as to prevent access from 
the outside, the offence of keeping open the pre- 
mises during prohibited hours is not proved by 
evidence that customers, who were on the premises 
before closing time, remained there & were supplied 
with liquor afterwards, although such evidence 
might ustify a conviction under the same section 
for selling intoxicating liquor during prohibited 








7189 1. Custumera remaining on e- 
rokibiled hours. }-When 


a breach of the law b 
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hours.— JEFFREY v. WEAVER, [1899] 2 Q. B. 449; 
68 L. J. Q. B. 817; 81 L. T. 198; 63 J. P. 668; 
47 W. BR. 638; 15 T. L. R. 422; 48 Sol. Jo. 588 ; 
19 Cox, C. C. 886, D.C, 
Annotations ——Consd. Police Comr. v. Roberta, (1904) 1 K. B. 
ty Refd. Bristow v. Pipor, (1915] 1 K. B. 971. ; 

- Customer ente & leaving premises.|-— 
A man was seen to da hs a beerhouse after 10 
o’clock, the hour of closing, & to come out with a 
bottle of beer. Afterwards the man explained 
that he had left the bottle before 10, ordering it to 
be filled, & then went. to get shaved, after which 
he only called for the bottle. The justices having 
convicted the beerhouse keeper of keeping open 
his house for sale of beer after 10 o'clock :—Held : 
there was some evidence that tho offence had 
been committed, & the conviction could not be 
interfered with.—BREWER v. SHEPHERD (1872), 


37 J. P. 102. 

Annotations :-—Consd. Saundera v. Thorney (1898), 78 L. T. 
627; Bristow ve. Pipes 1915} 1 K. B. 271, Refd. Joffrey 
v. Weavor (1899), 4 W. QR. 638. 


741, Refusal to supply Intoxicants.]— 
H. was the holder of a six-day license. On a 
certain Sunday morning the police observed a 
number of persons being admitted to the licensed 
premises, & leaving after an interval of from three 
to twelve minutes. The only one of these persons 
who was called as a witness stated in evidence that 
when he entered the premises he called for intoxi- 
cating liquor, but that H. refused to serve him. 
The justices held that a prima facie case had been 
made out against H. of keeping open the premises 
for the sale of intoxicating liquors during part of 
the time at which the premises were directed to be 
closed, but H. refused to give or call any evidence : 
—Held: the evidence waa equally consistent with 
innocence as with guilt, & therefore a prima facie 
case had not been established against H., & the 
justices were not entitled to draw any inference of 
guilt from his refusal to give evidence.— LIARRIES v. 
THOMAS (1917), 86 L. J. K.B.812; IIT. T. 123 |; 
81 J.P. 172; 25 Cox, C. C. 753, D.C. 





SuB-sEcT. 3.—CONSUMPTION ON LICENSED 
PREMISES. 

See Licensing Act, 1921 (c. 42), ss. 4, 6. 

742. Meeting in specially hired room.|]—Cer- 
tain neighbours hired a room in the licensed pre- 
mises of P. to let the pasture of township lands 
& when the hour of closing, which was 10 p.m., 
arrived, the guests remained transacting business, 
& were found at 11 p.m. with drinking glasses 
before them, some of which were not quite empty. 


we me 





of conaumption on pre- 


vr. Proof 
eale 


selling liquor 


mises during after the hour for closing. —HkENDREY | »miaca —L’rimd facie evidence o ‘+f 
in @ prosecution fur the sale of Hquor | v. ROLLESTON (1903), 22 N. Z. L. R. | licensee }—-JULL v. TRKEANOR (1896), 1 
on 6 Sunday, the prosooutor relies on | 821.—N.Z. N. 4. L. R. 613.—N.Z. 
reae oO oF More persons on m. Liquor handed to customer t.--——- RR. ov, ALEXANDER 
facie evidonce’of a sale of iquge having | {Auge windoas!—k= p. Mowngowmuy | (1819), TP. D. S618. AP. 
taken place he must prove that each | (f210), 10.8. HN. 8. W. 632; PART XII. BECT. 8, SUB-SECT. 3. 
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605.—AUS. 5. R.N. 8. W. 783; 38 N. 9. W. WLN. ae aot during tho a pti ge noun 
: ene : which was re un © orde 
; are ——.J—Boyp v. M‘Janner | 271-—AUS oor ap to | & “meal,” whereupon ho ordered 
(1879), 6 R. (Ct. of Seus.) 43; 16 . com: meMouy | crackers & cheese, for which no extra 
Se. L. R. 649, J.— SCOT. prove sale. }—Ex p. : IRMINGHAM (1899), | Ob aro to that for the liquor was made : 
740 i. Customers & leaving 18 N. B. 564.—-CAN. —Held;: 8 a conviction of 
premises.}-—-ANTILL  v. CHARDBON p. Proof that sale was by licenaee’s | deft., tho word “meal” ap to 
(1911), 14 W. A. L. R. 1.—AUS. rine he ear ts ae v. eins (1890), oe eaten < ety “ ae} Da 
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.3— to ibited hours: Sub-sects, 8, 


Sect Relating to proh 
4&5. Sect. 4: Sub-sect. 1, A. & B. (a).] 

All the guests had entered the premises before 
10 p.m. The front door was closed at 10 p.m., 
but a back door was unfastened :—Held: (1) 
there was evidence to support a conviction 
of P. for keeping his premises open during pro- 
hibited hours for the sale of liquors; (2) the men 
found inside were properly convicted of being 
found on premises in contravention of the statute. 
—— E v. GILL, HARBOTTLE v. GILL (1877), 
41 J. P. 742. 
Annotation :-—Reld. Jeffrey v. Weaver (1899), 81 L. T. 193. 

743. Customers remaining as guests of licensee. 
—P. gave a dinner to some friends at a licens 
house kept by L. On the breaking up of P.’s 
party, L. invited nine of P.’s guests, including 
applt., to remain after the hour for closing, to 
partake of two bottles of claret at his (L.’s) 
expense. Upon an information charging these 
nine persons with being found on the premises 
during prohibited hours, the justices, though 
satisfied of the bona fides of the transaction, con- 
victed them under Licensing Act, 1872 (c. 94), s. 25, 
on the ground that the landlord, on the arrival of 
the hour for closing, could not convert them into 
‘private friends,’”’ for the pup of their con- 
suming the wine so supplied to them by him :— 
Held: the conviction was right.—OoRBET v. 
Hatcu (1879), 5 C. P. D. 50; 42 L. T. 185; 28 
be i ce ; sub nom. CoBBETT v. HAIGH, 44 J. P. 

744, Liquor procured as guest of bona fide 
traveller.|}—A bond fide traveller invited applt., 
who was not a boné fide traveller, to come with him 
into cortain licensed premises as his guest for the 
purpose of getting something to drink at a time 
when the premises were required to be closed. 
When they went in, the bond fide traveller ordered 
& paid for a glass of whisky for cach of them. 
Upon an information charging applt., under 
Licensing Act, 1872 (c. 04), s. 25, with being un- 
lawfully on the licensed premises at a time when 
the premises were required to be closed :—ZJfeld: 
as applt. went to the inn with the bond fide traveller 
for the sole purpose of getting intoxicating liquor, 
though the liquor was to be ordered & paid for by 
the bond fide traveller, he was unlawfully on the 
premises & was liable to be convicted under s. 25 
of the Act.—JONES v. JONES, [1910] 2 K. B. 262; 
79 L. J. K. B. 762; 1038 L. T. 41; 74 J. P. 317; 
26 T. L. R. 497, D.C. 
Annotation >—Folld. Atkins v. Agar, [1914] 1 K. B. 36. 


745. Liquor procured as guest of lodger.]—A 
lodger at an hotel invited applt., who was his 
cousin & was not lodging in the hotel, to come with 
him into the hotel after closing hours in order to 
have a drink, as it was a cold night & he was leaving 
the hotel the next morning. Applt. entered the 
hotel & was supplied with intoxicating liquors 
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on the order, & at the expense of the lodger. 
Upon an information ch appit., under 
Licensing (Consolidation) Act, 1910 (c. 24), s. 
62 (1), with being unlawfully on the licensed pre- 
mises at a time when they were required by law to 
be closed :—Held: (1) the justices were entitled 
to find that applt. entered & was upon the licensed 
premises at the invitation of the lodger for the 
purpose of obtaining intoxicating liquor & he was 
unlawfully on the premises & was liable to be con- 
victed under s. 62 (1) of the Act; (2) for the 
purposes of s. 52 (1) of the Act there is no distinc- 
tion between the position of a lodger on the licensed 
premises & a bond fide traveller.— ATKINS v. AGAR, 
(1914]1 K.B. 26; 88L. J. K. B. 265; 109 L. T. 
891; 78 J. P.7; 30 T. L. R. 273 23 Cox, C. C. 
677, D.C. 

746. Liquor brought to premises—Consumed 
during prohibited hours.|—CALDWELL v. JONES, 
No. 20, ante. 


SUB-BECT. 4.—FoORM OF CONVICTION. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
s.99; Licensing Act, 1921 (c. 42), s. 14. 

747, Must state time of consumption—é& time 
rescribed for consumption—Beerhouse Acts, 1830 
c. 64), ss. 14, 25, 1834 (c. 85),s. 6.J—A conviction 

under the above sects. for allowing beer to be con- 
sumed in a licensed house at other hours than those 
prescribed by order of petty sessions, must state 
the time fixed by the justices at which houses 
may be kept open, & the hour at which the beer 
was consumed. It is not enough to say, ‘“ at a 
time declared to be unlawful by an order of the 
justices.’’—-NEWMAN v. HARDWICKE (EARL) (1838), 
8 Ad. & E1.124; 3 Nev. & P. K. B. 368; 1 Will. 
Woll. & H. 284; 71. 5.M.C. 101; 25. P. 328; 
2 Jur. 493; 112 KB. R. 782. 

Annotation :-—Mentd. Wilkinson r. Gray (1844), 9 J. P. 71. 

748. Must include only one specific offence.|— 

Where a conviction under Beerhouse Act, 1830 
(c. 64), 8. 14, purported to charge the party with 
the offence of keeping his house open for the sale 
of beer, & selling beer, & suffering the same to be 
drunk & consumed in the house at an unlawful 
time, & convicted him in the penalty of 40s. as 
upon a single offence :—Held: the conviction was 
bad, because it included more than one distinct 
offence.—NEWMAN v. BENDYSHE (1839), 10 Ad. & 
El. 11; 2 Per. & Dav. 340; 8L. J. M. C. 58; 8 
J. P. 487; 118 E. R. 53 previous proceedinge, 
3 J. P. 211. 


Omen 


Annotations :-—Refd. Ez p. Yardy (1850), 1 L. M. & P. 16. 
Mentd. Martins v. Upcher (1842), 2 Gal. & Dav. 716. 


749. Silent as to indorsement of license — No 
objection.|/—It is no objection to a conviction for 
selling drink during prohibited hours that it is 
silent as to whether the license was to be indorsed 
vi ear v. SoutH SuHIiELDs JJ. (1880), 








(1908), 6 Kk. L. R. 239; 43 N. S. R. | viction that one BA. ‘did keep his | offences are bad unless proceedings 
40.—CAN. bar-room open, & allow parties to | have been taken for the first offence.— 
9. —— ——~. +R. v. SUTTON (1893), | frequent & the same, con- | R. ». RODWELL (1884), 5 O. R. 186.— 
10 8, C. 273.—4. AF. eory ee = ar ing bad, SWEETS CAN. 
sie. ; ng bo 0: C6.——it. B. BHOGGARD ’ 1. .--It is not neoossa in 
1 Ww. Ww. Pars a (1911), | so'u. O. R. 152.—OAN. order to constitute a “ third offence » 
; : : a ® previous convictions mu 
pod wees sell rani ree phe v'GR« Pair" acca Oe ETE Se shown to have been made for offences 
sumption of oxcisable liquor by a h. Must state “not required for during vy a owe Sarrr 
customer after the expiry of the per- | medicinal purposes.”"}—A cofviction | ~oaw UAT (1916), 2 ite : 
mitted hours, even ough it wae | for selling 1 que on a Sunday omitted ° 
supplied e ere Pe Lie hain hirdoknprifinaid parte te td enlciaal ped BREWERY Lip 1319). a6 oO i 
ours an offence under Lice upon @ requ n for m pur- ’ ° 5 : 
Act, 1991, a. 4.—FRENEY ¢. —Held: bad.—R. « Ware | 340; 160. W.N. (07.-CAN. 
ee ‘x. Conelations Jor _socond ‘pce | eae No ee ee cae. 
PART XII. SEOT. 8, SUB-BECT. 4. | osences. victions imposing the | wiexon bad }—R. ». CANTILLON (1890), 
ft. Afwat state the offence.}—A oon- ! in ponaities for second & third ' 19 O. R. 199.6 ; 


PaxRrT XII.—OrvrEnces. 


Sup-secr. §.—KEErmnc Oren Dunina Rror. 


rig Licensing (Consolidation) Act, 1910 (c. 24), 
8. 2 


Sect. 4.—OFFENCES BY THE PUBLIC. 
SUB-SECT. 1.—PERSONS FOUND 
A. In Licensed Premises. 

See Licensing Act, 1872 (c. 94), 8.12; Licensing 
Act, 1902 (ce. 28). s. 1; Criminal Justice Adminis- 
tration Act, 1914 (c. 58), s. 16; Licensing Act, 
1921 (c. 42). 

Nore.—In considering the following cases regard 
must be had to the effect of the Licensing Act, 1921 
(c. 42), which substituted ‘‘ prohibited hours’ for 
‘* closing hours.” 


750. Meaning of ‘‘ licensed premises ’’—Pre- 
mises closed.}|——-The term ‘licensed premises,” 
as used in Licensing Act, 1872 (c. 94), s. 12, means 
licensed premises while they are open to the 
public for the purposes of the license; conse- 
Laan a licensed person who is found drunk on 


censed premises in his own occupation, after 
licensed hours & when the premises are closed 
to the public, is not liable to a penalty under 
sect. 12.—-LESTER v. TORRENS (1877), 2 Q. B. D). 


4038; 40 L. J. M.C. 280; 41 5. P. 821; 25 W. KR. 

691, D.C. 

Annotations :—Distd. R. v. Pelly, [1897] 2 Q. B. 33. Expld. 
R. v. Forbes (1901), 65 J. P. Jo. 618; Yo v. Gentle, 
[1915] 2 K. B. 661. Distd, Lewis v. Dodd, [1919] 1 K. B. 
1. Refd. Thompson v. McKenzie, [1908] 1 K. B. 905. 
761. .|—A customer, not being an 

inmate or lodger, who is found drunk in a public- 

house after the closing hour & after the premises 
are in fact closed, may be convicted under Licensing 

Act, 1872 (c. 04), 8s. 12, of being found drunk on 

licensed premises. Licensed premises do not 

cease to be licensed premises for the purposes of 
that sect. by reason of the fact that after the 
hour of closing they are no longer open to the 

public.—h. v. PELLY, [1897] 2 Q. B. 33; 66 L. J. 

Q. B. 519; 76 L. T. 467; 61 J. P. 873; 45 W. R. 

504; 13 T. L. R. 3819; 41 Sol. Jo. 455; 18 

Cox, C. 0. 556, I). C. 

Arndatons -—Consd. Lawson v. Edminson, [1908] 2 K. B. 
952; Thompson v. McKenzie, (1908) 1 K. B. 905. Expld. 
Young v. Gentle, (1915) 2 K. B. 661. Refd. Lowis v. 
Dodd, [1919] 1 K. B. 1. 

752. —-— Only for purpose of license-— 
Open for other purposes.|—Resp., who was the 
wife of the occupier of fully-licensed premiscs & 
lived on the premises with her husband, was found 
drunk on the premises at 10 p.m., & 10.30 p.m. 
on a week day, the premises being open at the time. 
The premises were situate in the district of the 
Central Control Board (Liquor Traffic) for the 
Welsh area. By an order of the board the sale 
& supply of intoxicating liquor for consumption 
on the premises on week days had been restricted 
to the hours between twelve noon & 2.30 p.m. 
& between 6 p.m. & 9 p.m., but the premises were 
allowed to be open for the sale of non-intoxicants 
until 11 p.m. An information against resp. under 
Licensing Act, 1872 (c. 94), 8. 12, for being found 
drunk on licensed premises was dismissed by the 
Justices on the ground that it was not an offence for 
® resident on licensed premises to be found drunk 
on the premises at a time when they were not open 
to the public for the purpose of the license :-— 


- (a). 
oS. o drunke pone, 
i Charge of nness — Power 


-}-A_ person 
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public street, contrary to law, & ad- 
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Held: as the premises remained licensed premises, 
being used as a ee for certain purposes, 
though not for the sale of intoxicante, the justices 
ought to have convicted resp.—Lzewis v. Dopp, 
[1919}1 K.B.1; 88 L. J. K. B. 117; 110 L. T. 
740; 833.P.25; 35T.L.R.9; 17L. G. R. 208; 
26 Cox, C. C. 331, D. C. 

7538. —— Private rooms included.] — Youna 
v. GENTLE, No. 757, post. 

754. To what persons applicable — Licensee 
drunk on own premises.|——WanbDEN v. TyE, No. 
654, ante. 

755. ——— Premises closed to public.)— | 
LEsTER v. TORRENS, No. 750, arite. 

756. Lodger or inmate.j|—R. v. PEniy, 


No. 751, ante. 

7 J—(1) Licensing Act, 1872 
(c. 94), 8. 12, which makes it an offence for a person 
to be found drunk on licensed premises, does not 
apply to a lodger on the promises who is found drunk 
thereon after closing hours. 

(2) In such case it is immaterial whether the 
lodger is found drunk in the public bar of the house 
or in his own private roums, as the whole premises 
are licensed.—YouNU v. GENTLE, [1915] 2 K. B. 
661; 84 L. J. K. B. 1570; 113 1. T. 822; 79 
J.P. 347; 81 T. L. R. 409; 25 Cox, C. C0. 23, D.C. 


Annotations :—As to (1) Distd. King v. Sim uaa BSL. J. 
Ha oe Ag to (2) Refd. Lowls v. Dodd, [1919) 1 


Permittin drunkenness on premises—Offence by 
licensee.|—See Sect. 1, sub-sect. 8, A., ante. 


B, In Highway or Public Place. 
(a) In General, 

See Licensing Act, 1872 (c. 94), 8. 12.3; Licensing 
Act, 1902 (c. 28), ss. 1 & 8; Criminal Justice 
Administration Act, 1914 (c. 58), 8. 18; Towns 
Police Clauses Act, 1847 (c. $Y), 8. 20; Metro- 
politan Police Act, 1839 (c¢. 47), 8. 568; City Police 
Act, 1839 (c. xciv), s. 37. 

758. Charge of drunkenness & riotous be- 
haviour—Conviction for drunkenness alone-—Con- 
viction bad.}—-Applt. was summoned before 
justices, under Town Police Clauses Act, 1847 
(c. 8Y), 8. 29, on a charge of drunkenness & riotous 
behaviour. The justices held the motous behaviour 
not proved; but convicted him of drunkenness, 
& fined him, under 21 Jac. 1, c. 7, 8. 3:——Held: 
that the conviction was bad; & that the defect 
was not one which could be cured under Summary 
Jurisdiction Act, 1448 (c. 43), 8. 1.- MARTIN v. 
PRIDGEON (1859), 1 BK. & KH. 778; 28 J. J. M,C. 
179; 33L.T.0.8. 119; 23 J. P. 630; 5 Jur. N.S. 
804; 7 W. R. 412; 8&8 Cox, O. 0. 170; 120 KH. Wt. 
1102. 














Annotations :—Folld. Soden v. Cray (1862), 7 L. T. 324. 
Mentd. R. v. Brickill eer 4 New Rep. 166; Turner & 
r-Goner (1864), 34 OL. J. M. O 


Shepherd v. Postmas al _ J. M. O. 
10; R. v. Carr (1867), 17_L. T. 217; Bilako v. Beeoh 
1876), 1 Ex. D. 220; R.v. ee (1879),4Q.B.D. 614; 
oaler v. R. (1888), 69 L. T. 654; Ae CA Hopkins (1891), 
61L. J. Q. B. 240; R. wv. Jennings (1695), 73 L. T. 412. 
759. -]—Applt. was proceeded 
against before justices, upon an information under 
Refreshment Houses Act, 1860 (c. 27), for being 
drunk & riotous. At the hearing the charge of 
riotousness was not proved, & he was convicted 
of being drunk only, under 21 Jac. 1, c. 7, & 
fined 5s.:—Held: the conviction was bad.— 
SopEN v. Cray (1862), 7 L. T. 8243; eub nom. 
LOADMAN v. Craaa, 26 J. P. 7438. 
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Sect. 4.—Offences by the public: Sub-sect.1, B. (a) 
& (b) dapat d 2,8& 4. Secte. 5 & 6.] 

760. Validity of charge—Word ‘‘ found ’”’ not 
necessary.]—D. was convicted of an offence under 
Licensing Act, 1872 (c. 94), a. 12, the charge sheet 
charging her with being ‘‘ drunk & incapable of 
taking care of herself ’’ in a highway. She was 
further charged with having been convicted of a 
similar offence three times during the preceding 
twelve months, one of these convictions being for 
ha been drunk & disorderly. She was fined, 
& in default of payment was committed to prison 
for thirty days. Ina furthercommitment she was 
committed to prison for another sixty days for 
failure to comply with an order directing her to 
enter into a recognisance to keep the peace. On 
an application by D. for a writ of habeas corpus 
directed to the governor of the prison :—Held: 
(1) D. had been rightly convicted of an offence 
under sect. 12, although the word, “ found ”’ 
did not appear on her charge sheet, since the natural 
inference from the language of the charge sheet 
was that she had been ‘‘ found ”’ drunk within the 
meaning of the sect. & since it is not strictly 
necessary for the exact language of the Act of 
Parliament under which a peru is charged to be 
used in the charge sheet charging such person, if 
the words used are sufficient to embody the ele- 
ments of the offence; (2) the charge alleging 
previous convictions did not constitute a separate 
offence, but was only matter of aggravation in 
respect of the offence under sect. 12; (3) the con- 
viction of being drunk & disorderly was a ‘‘ previous 
couviction ’ within sect. 12; (4) the two com- 
mitments, although in two documents, in fact 
constituted one warrant of commitment.—Rh. v. 
HOLLOWAY PRISON (GOVERNOR) (1916), 85 L. J. 
K. B. 689; sub nom. KR. v. HOLLOWAY PRISON 
(GOVERNOK), Ka p. DANIELS, 80 J. P. 244, D.C. 

761. —-—— Allegation of previous conviction— 
Not separate offence—Aggravation of offence 
charged.|—H. v. HOLLOWAY PRISON (GOVERNOR), 


No. 760, ante. 

; ‘Drunk & disorderly.’’}|— 
R. v. WOLLOWAY PRISON (GOVERNOR), No. 760, 
ante. 

763. Validity of commitment—Two commit- 
ments—-Drunkenness & failure to enter into 
recognisance—One warrant of commitment.]— 
R. v. HOLLOWAY PRISON (GOVERNOR), No. 760, 
ante, 


960. oa ee 


(b) In Charge of Carnage, etc. 

See Jicensing Act, 1872 (c. 94), 5. 12; Towns 
Police Clauses Act, 1847 (c. 89), 5. 61; London 
Hackney Carriages Act, 1843 (c. 86), 8. 28. 

764. Apprehension of offender—Reasonable be- 
lef as to drunkenness.|—By Licensing Act, 1872 
(c. 94), 8s. 12, ‘‘ Every person ... who is drunk 
while in charge on any highway ... of any 
carriage ... may be apprehended, & shall be 
liable to a penalty’ :—Held: the power to 
apprehend conferred by the sect. authorised the 
a prepenson of persons honestly & upon reason- 
ab e grounds believed to be committing the offence 
at the time when they were arrested. 

Deft. a sergeant of police, took pltf., a taxicab 
driver, into custody on a charge of being drunk 
while in charge on a saa sar of a taxicab. Plitf. 
denied that he was drunk & the magistrates before. 
whom he subsequently appeared dismissed the 


behaviour -—— Conviction — bad.) —- R. -—The hallway or 
as va oer vw. Down JJ. (1912), 46 
a L. T. 44.-—-IR. “ ublic 


vr. What constitutes ‘‘ public place."*) th “as 


rooms of an hotel 23 O 
are not a * publio Place,” the term 


t’-—-R. 9. Goon 
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case. Pitf. then brought an action claiming 
(inter alia) damages for false imprisonment. The 
jury found that deft. honestly believed at the time 
he arrested pitf. that pltf. was drunk. On this 
finding BAILHACHE, J. entered judgment for deft. : 
—-Held : judgment was rightly entered for deft.— 
TREBECK v. CROUDACE, [1918] 1 K. B. 158; 87 
L. J. K. B. 272; 118 L. T. 141; 825. P. 69; 84 
T. L. R. 573; 62 Sol. Jo. 85; 16 L. G. R. 82, 0. A, 
Annotation :-—Retd. Isaacs v. Keech, [1925] 2 K. B. 354. 


Sup-secr. 2.—REFUSAL TO QUIT PREMISES. 


See Licensing (Consolidation) Act, 1910 (c. 24), 
8. 80. 

765. Right of landlord to eject—Disorderly 
person—Resistance—Assault.|—If a person con- 
ducts himself in a disorderly manner in a public- 
house, & the landlord de ales him to depart, & 
he refuse to do so, the landlord is justified in laying 
hands on him to put him out; & if, while the land- 
lord has hold of him to put him out, the person 
lays hands on the landlord this is an assault; &, 
if it is seen by a peace-officer he is justified in taking 
the person into custody. 

So, if a person, without committing any assault, 
makes such noise or disturbance in a _ public- 
house as would create alarm, & disquiet the neigh- 
bourhood, & the persons passing along the street, 
this would be such a breach of the peace as would 
not only justify the landlord in turning the person 
out of the house, but would justify the landlord 
in immediately giving the person into the custody 
of a peace-officer, provided that this had occurred 
in the presence of the officer.— HOWELL v. J ACKSON 
vo 6C. & P. 723; 2 Nev. & M. M. C. 627, 
a{nnotation :— Refd. Scaloy v. Tandy (1901), 85 L. T. 459. 

766. Creating breach of peace.|— 
IIOWELL v. JACKSON, No. 765, ante. 

767. |—The landlord of an 
inn or a public-house, or the occupier of a private 
house, whenever a person conducts himself, so 
as to cause a disturbance & likely to cause a breach 
of the peace, is justified in telling him to leave the 
house, & if he will not do so, he is justified in putting 
him out by force, & may call in his servants to 
assist him in so doing. He might also authorise 
a policeman to do it, but it would be no part of a 
policeman’s duty as such, unless the party had 
committed some offence punishable by law. 
Although it would be no part of a policeman’s duty 
to do this, it might be better in many cases that 
a policeman should assist the owner of the house 
in a matter of this kind, as he would probably 
get the person out of the house with less dis- 
turbance than the owner himself could do; but 
to give such person creating the disturbance in 
charge to a policeman ‘“ to be dealt with according 
to law,’ is a very different thing. Although a 
gtk be in the house of another & misc aarp 

imself, the owner has no right to turn him ou 
re force, without first requesting him to depart 
(PATTESON, J.).—WHEELER v. WHITING (1840), 
90. & P. 262, N. P. 

768. ——— Person in unfit state—Chimney sweep 
in working clothes.}—Pitf., a chimney sweep, went, 
in his working dress, into the bar of an alehouse, 
where there were several persons taking refresh- 
ment. It was after wor hours, & deft., the 


. W._R. 485; 4 O. W. N. 383; 
27 O. L. R. 406; 20 Can. Crim. Cas. 
217; 8 D, L. R. 217.—CAN. 

















generis 
(1912), 


Part XIJ.—Orrenczs. 


landlord, recommended him to go & change his 
clothes, & upon his refusal to leave after request, 


deft. desired two ce constables to put him out. 
Pitf. offered ce to the  danaigerrsn & when 
outeide the door still struggled. & was thrown down 


on the street, & his leg was broken :—Held: if 
pitf. was in his clothes & person in an unfit con- 
dition to be in a public-house, deft. was justified 
in ordering the policemen to remove him, & was 
not responsible for the excess of violence they used 
in ing out his command.—PIDGEON v. LEGG 
ee 29 L. T. O. S. 166; 213. P. 743; 56 W. R. 
769. Person not drunk or disorderly.|— 
The occupier & licensee of licensed premises (not 
being an inn) has a right to request any person to 
leave whom he does not wish to remain upon his 
premises; his right is not limited to the case of 
persons who are drunken, violent, quarrelsome, or 
disorderly within the meaning of Licensing Act, 
1872 (c. 94), 8s. 18.—SEALEY v. TANDY, [1902] 1 
K. B. 296; 71L. J. K. B. 41; 85 L. T. 450; 66 
J.P.19; 60 W. R. 347; 18 T. L. R. 38; 20 Cox, 
C. C. 57, D.C. 
ARRON Rea. Thompson vt. Mackenzio (1908), 98 


770. Right of landlord to give into custody— 














Disorderly person-——Creating breach of peace.}— 
HOWELI. v. JACKSON, No. 765, ante. 
771. -|—WHEELER v. WHITING, 


No. 767, ante. 

772. Refusal to quit—Whether force justifiable.] 
—WHEELER v. WHITING, No. 767, ante. 

773. —— -|\—PIDGEON v. Lreua, No. 768, 
ante. 

774. ——- On request of police constable-— 
Evidence of disorderly conduct.) — WELLS v. 
CHEYNEY, No. 789, post. 

778. Person not drunk or disorderly —- No 
offence.}|-—-A person cannot be convicted under 
Licensing Act, 1872 (c. ¥1), s. 18, for refusing to 
quit licensed pee if he is not drunken, 
violent, quarrelsome, or disorderly, although he 
may have been requested by the landlord to leave. 
-—DALLLIMORE v. TuTroN (1898), 78 L. T. 460; 62 
J.P. 423; 19 Cox, C. C. 31, D.C. 

776. Validity of conviction—Proof that pre- 
mises licensed — Necessity for.}— WELLS  v. 
CHEYNEY, No. 789, post. 

T7171. No request to each person to leave.}]— 
WELLS v. CHEYNEY, No. 789, post. 











SUB-SECT. 3.—-CONSUMPTION OF LIQUOR 
DURING PROHIBITED Houks. 


See Parts IX., XII., Sect. 3, ante. 


PART XII. SECT. 5. 


t. Ke-sale by private customers.} — 
A purchaser who was not himself 
licensed to sell intoxicating I{quors 
went to a brewery & orde five 
dozen pints He said he was “ order: 
it for the campers.” The vendors di 
not ask who the campers were, or what 
he meant by tha pees :—Held : 

hi in the reply to give 
he vendors reason to believe that the 
purchaser did not buy to re-sell, & 
vendor was rightly oonvicted.—R. ov. 
QUE safe OW. Lettie 
: : . W. 1045. also ; 

a. What licenses required.J—R. v, | Be, 24 
a sii 34 «U~. oR 20.—CAN. 

»———, J— KR. vt. N&IDERSTADT 
1906), 11 B, c. R. 34 > ? 
Ye oal. Peer ae 


6. Sale to unlicensed dealer—Brewer | beer by retall 








cannot recover 
254.—CAN. 


licensed perae 
(1899), 30 O. 


aliowed = atrength 


BREWERY 


price 
—Bowik v. GILMOUR (1895), 24 ALR 


ma. }—R. 
R. 283.—CAN. 
e. Sale of “ neur 


Brewer not liable. }— RK. 0. 
LTw. (1921), 57 

712; 34 Can. Crim. d 
{. Selling by retail without license.) 
—A brewer ln A. having a Heense to 
sell retail at his brewery there, had 
lace of business in E. for which 
a wholesale license. A rmtuall | wood of 
order for beer was received at the 
wholesale premises In K. & the order 
tranamit to & implemented from 
the retail premises at A. :—Held: he 
was rightly convicted of having sold 
at ZX. without having a 


10] 


Sus-sror. 4.—SaLte ov Pisro. To 
INTOXICATED PERSON. 
See Firearms Act, 1920 (c. 48), s. 4, 19. 


Secr. 5.—OFFENCES BY BREWERS. 

See Inland Revenue Act, 1880 (c. 20), s8. 20-85 ; 
era Inland Revenue Act, 1885 (c. 51), 
ss. 6, 7, 8. 

778. Re-sale by private customers — With con- 
nivance of brewer.|—Applt., a brewer, waa in the 
habit of supplying three of his private customers, 
small cottagers, with beer for their own con- 
sumption. Shortly after war broke out between 
Great Britain & Germany a brigade of territorials 
was quartered in a building whose principal 
entrance was directly opposite the three cottages, 
& the supply by applt. of beer to the cottagers 
increased considerably, in one case from two gallons 
a week to twenty-flve gallons a day. Applt. 
was told by his carman that these customers were 
selling beer to the soldiers when he said that they 
must not do it, but that there was nothing to 
prevent the soldiers giving the cottagers something 
for their trouble in obtaining the beer. This 
remark was communicated by the carman to the 
cottagers, & the increased supply of beer continued. 
The cottagers were charged with, & pleaded guilty 
to, selling intoxicating liquors without a license 
to the soldiers, & applt. was charged with, & 
convicted of, aiding Je abetting them :— Held: 
there was evidence before the juatices which would 
support such conviction. --COoK vw. STOCKWELL 
(1915), 84 L. J. K, B. 21873 113 LL. T. 4263 79 
J.P. 304; 31 T. LR. 42083 25 Cox, C. 0. 49, D.C. 

Sale by servant of brewer—At private house— 
Place of appropriation.] --Nve Sect. 1, sub-sect. 1, 
A. (c), ante. 


eet ee Seen 


Sect. 6.— OFFENCES AGAINST EXCISE REGU- 
LATIONS AS TO SPRITS. 

See Spirits Act, 1880 (c. 24), Finance Act, 1898 
(c. 10), 5. 4. 

779. Permit for removal —Right to regauge.] — 
Rick v. DENTON (1773), Lofit, 204; 08 E.R. Oli. 

780. ——— Removal of excessive quantity.|- - 
HALL v. DRracony (1779), 2 Wm. Bl. 1289, 1382 ; 
06 Kh. R. 756, 781. 

781. —~ —- Permit to new tenant--- License in 
name of old tenant.) ~—Where @., the licensed 
keeper of a public-houxe, sold the lease of it to N., 
who entered into the occupation of it, the license 
still remaining in the name of G.; & a quantity 


ee ee 








ne ne mes ee 


lieconse,- Gvinn 1 FREEMAN (1898), 2 
Adam, 575; 25 h. (Ct. of Sess.) 106; 
36 8c. L. R. 6; 68. L. T. 147.-—-8C0T. 
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from deater.) 


ad. Sale in lirenae distnet to un- 


vw, GUITIARD 


g. Permit for removal-—Improper uae 

beer "°~- Above | of. F- ADVOCATE-GENKERAL v. GRANTS 

through miatukhe — | (1853), 15 Dunl. (Ct. of Soss.) 980.—- 
‘esTeuna rit | SCOT, 


bob. i. KR. 


Cas. 308.—CAN. bh. Spirtla extracted from woud of 


caska.}~S. was a dealer in apirits. 
After some caske had boon emptied of 
spirits he put a end of water into 
each of them, with the result that the 
spirits which bad been absorbed by the 
the casks wero extracted, 
There were also fuund on his promises 
33 gallons of spirite which had been 
extracted from the wood of casks in 4 
Suni Nia: Gleiuices  peeetty: Ia 
, ce a 
respect of each of the casks, & a 
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Sect. 6.—Offences against excise regulations as to 

spirits: Sects. 7, 8,9 & 10: Sub-sect.1, A. & B.) 
of spirits, which required a permit for its removal 
under Excise Permit Act, 1832 (c. 16), was supplied 
by a distiller on the order of N., & delivered on the 
premises in question :—Held: a permit made out 
in the name of G. was a valid permit under the 
statute.—NICHOLSON v. Hoop (1842), 9 M. & W. 
865; 12 L. J. Ex. 1143; 6 J. P. 57; 6 Jur. 64; 
162 E.R. 156. 

782. ——- Beerhouse license—Spirits obtained 
for third party.|—In 1897 one B. gave resp., who 
was licensed to sell beer only & had no spirit 
license, an order, to forward to his brother, who 
had such a license, for two gallons of rum. The 
rum was delivered by a carman of resp.’s house & 
sent to J. B. by his potman. The spirits were not 
accompanied by any permit or certificate :—Held : 
resp. was guilty of sending out, delivering, & 
removing spirits within Spirits Act, 1880 (c. 24).— 
LEESE v. JENNINGS (1898), 79 L. T. 300; 62 J. P. 
7713 19 Cox, C. 0. 174, D.C. 

788. Removal from one house to another— 
Whether purpose of sale presumed.|—Jn an action 
against a wine cooper, for changing on the road 
wine which she had been hired to carry from one 
house to another, the ct. will not presume that the 
wine was removed for the purpose of sale, & so 
consider the transaction illegal under the excise 
laws.—TOUSSAINT v. DARBON (1819), 1 Brod. & 
Bing. 5; 129 EH. R. 625; sub nom. TOvIssantT v. 
DARLAM, 3 Moore, O. P. 217. 

784. Information against defendants—Applica- 
tion for particulars.|—A.-G. v. Smiru, A.-G. 
SMTi (1846),4 1. T. O. 8S. 290; 9 J. P. 443. 

786. Spirits extracted from wood of casks— 
Active process intentionally applied-——Natural exuda- 
tion.|—-Held : (1) in order to convict of the offence 
of having on the premises spirits extracted from 
the wood of a cask, the spirits must have been 
extracted either by an active process intentionally 
applicd to the cask for that purpose, or by allowing 
the cask to remain in a position where it would be 
affected by the external temperature with the 
knowledge that the temperature would cause 
the spirits to oxude from the wood & collect in the 


ponalty in respect of the 33 gallons 
of spirits :-~—-Weld: 8. was guilty of 
the contraventions charged, & had b 
inourred tho penalties sued for.—LOoRD 
ADVOCATE v. STEWART (1899), 63 J. DP. 
811.—SCOT. 





Ri 


ADVOOCATR  t, 
472.—SCOT. 

1. LLaving possession of illicit still.) 
—R. v. BRENNAN (1902), 35 N.S. KR. 
106.—CAN. 


m. -}-An accused who know- 
ingly allows parts of a still to be on 
his premises, cannot escape Hability 
hy showing that they were used for 
{nnocont purposes. . vw. Kourra, R. 
ao (1920) 2 W. W. R. 604.— 


k. ——.] — Lorp 
CARSE (18090), 63 J. P. 





acticlea.— Rh. 
SON, [1925] 3 


—- 


n. ——-.}—R. v. SommMipEL, 038 
W.W. R33: 63D Tee 1s 83 Cox 


rain 
Crim. Cas, 110.—CAN . 


a. -———.}—R. (PEARCE) v. KANEGAN, 
[1924] 3 W. W. BR. 279.—-CAN. 


, ht of accused to explain 
possession.}—Proof of 
accusod of a part or par 
once been a still, worm or apparatus 
suitable for the manufacture of spirits 
& which would still be capable of such 
use is not alone sufficient to convict 
him of the offence of possessing appara- 
tus ruitable for the manufacture of 
spirits; he haa the right to spptteies Ss £0 
ho can, the onus resting on him 
because of the possession of such 
ae ag NS ’. 


0. Having beer or wash in posses- 
sion,}—-Proof that acoused had in his 
possession beer or wash made from 
malt or saccharine matter is not 
sufficient to sustain a conviction with- 


InroxicaTina Liquors. 


bottom of the cask; but the innocent possession 
of spirits which had, owing to the operation of 
natural causes & without any intent on the part 
either of the owners or of their servants, exuded 
from the wood & collected at the bottom of the 
cask did not amount to the possession of spirits 
‘‘ extracted ’? from the wood of the cask within 
Finance Act, 1898 (c. 10), 8. 4; (2) the owners of 
the cask would be liable under Finance Act, 1898 
(c. 10), s. 4, for the intentional act of their servants, 
though committed without their own knowledge 
or approval.—ROBINSON BROTHERS v. DIXON, 
[1903] 2 K. B. 701; 72 L. J. K. B. 717; 891. T. 
132; 67 J. P. 386; 52 W. R.8; 19 T. L. R. 600; 
47 Sol. Jo. 6738 ; 20 Cox, CO. C. 521, D. O. 

786. Intentional act of servants—Liability 
of owners.]|—ROBINSON BROTHERS v. DIxoON, No. 
785, ante. 





Secr. 7.—OFFENCES IN RESPECT OF CLUBS. 
See Ciuss, Vol. VIII., p. 522, Nos. 109-125. 


Sect. 8.—ADULTERATION OF LIQUOR. 


See Foop & Druas, Vol. XXV., pp. 86, 87, 116, 
Nos. 135-142, 392. 


Sect. 9.—LIABILITY OF LICENSEE FOR ACTS OR 
KNOWLEDGE OF SERVANT. 


As to principal's liability for offences of servant 
renerally, see AGENCY, Vol. I., pp. 594 et seg. ; 

ASTER & SERVANT. 

787. Special liability of licensees—-Reason for.] 
—Iteference was made to alehouse cases, but the 
explanation of those cases is this: licenses to keep 
alehouses are only granted to persons of good 
personal character, & it is obvious the object of so 
restricting the grant of licenses would be defeated 
if the licensed person could, by delegating the 
control & management of the house to another 
person, who was altogether unfit to keep it free 


Jide travellers.—R. v. GaTEs (1909), 14 
B. C. R. 280.—CAN. 

©. ———.}—TOCKER v. MEROER, [1917] 
N Z. L. R. 156.—N.Z. 

_ £. Servant acting against express 
instructions.}-—-HUGILL tv. MERRLIFIELD 
(1862), 12 C. P. 269.—CAN. 

é. —.}] —— Pltf. ve notice to 
deft., a duly licen innkeeper, for- 
bidding him to supply liquor to her 
husband, deft. forbade his bar-kee 
furnishing liquor to the husband, bu 
the bar-keeper did servo pitf.’s husband 
with liquor in deft.’s tavern :—Held: 
deft. was liable.—AUSTIN wv. Davis 
(1882), 7 A. R. 478.—CAN. 

h. ———.}—-Where a co., not being 
licensed to sell liquor within the 

rovince carries on & lawful export 
iquor business, it is not Hable for a 

e of Liquor within the province mad 


telat ota by 
of what had 


HuTCHIN: 


R. 744,—CAN. 


e 
0. ———.}—-R. v. out further proof that the beer or | by its clerk without the knowledge & 
Can. Grim Gar pe is esa oe wash is suitable for the manufacture | contrary to instructions of ite officials. 
Pp. ——.}—R. v. Lona (1922), 38 | °% ea ae os: v. O’BRIEN, | —R. v. Bosy Bee Wint & SPinits 
Can. Orim. Cas, 04.—CAN. ; 1923} 1 D. L. 69; 38 Can. Crim. | IMPORTERS OF SASKATCHEWAN, LITD., 


Q. -————. F-R. v. CHEVALIER 
30 Can. Grin. Cus. 74.--CAN wee 


271; 50 .N. B. R. 1.—CAN. 
; PART XII. SECT. 9. 


1921) 2 W. W. R. 906; 14 Sask. L. R. 
43.—CAN. 


De 


}~-WOoOoDLRY tv. LAWRENCE, 


aa. ; 
r. ——- +R. v, LAMONTAGNE, [1923] a ise of conte bo ,) | M924) N. ZL. R. 1153.—N.Z. 
wee yan 1064; 40 Can. Crim. Cas. | _an hotel-keeper, having Anieeated eae Wetec ae pa gah 
° . authority to his porter or bartender Ug L. R. 664 ae J 
t. ——— + Knowledge v4 possession | to sell intoxicating aguars on the hotal . R WwW — 
fe 993) : Ine W. Re i958 e rtm forraction vor the IAW Se uervine Garis (1912), T. tp ie Ar 
. Cae. 188 —CAN. nenhihttad hanre ta narennea we daring @a Kamoledas of emmlonr-—Whather 


XII.—OFFEences. 


himself from nsibility for the manner in which 
the house was condu (CAVE, J.).-—MAssEY v. 
Morniss, (1894] 2 Q. B. 412; 68 L. J. M. ©. 185; 
70 L. T. 878; 68 J. P. 678; 42 W. R. 688; 10 
T. L. R. 517; 88 Sol. Jo. 547; 7 Asp. M. L. O. 
586; 10 R. $42, D. O. 

ah hana >—Mentd. Collman v. Mills (1896), 13 T. L. R. 


788. Delegation of control to servant—What 
amounts to—Absence from bar——But within call.|— 
McKEnNa v, TIARDING, No. 690, ante. 

Particular offences—Sale without 
license.}—See Nos. 604, 605, 624, ante. 

——— Taking orders without excise license.|-—— 
See Nos. 644, 645, ante. 

——— Sale to drunken person.]—See No. 669, anie. 
Permitting drunkenness.|—See Nos. 657, 
658, 662, andle. 

Sale to children.]—See Nos. 687-690, ante. 
Refusing admission to constable.] — See 

No. 707, ante. 

Supplying liquor to constable.|—See No. 

708, ante. 

Keeping disorderly house.J—See No. 716, 


-——— Sale by club secretary.]}—Sce CLuss, Vol. 
VIII., p. 522, No. 112. 

—— Permitting gaming.|—See Gamina & 
WAGERING, Vol. XXV., pp. 430, 431, Nos. 302-805. 
Offence against excise regulation.}/—Scee 


No. 785, ante. 


justices’ 
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SEcT. 10.—LEGAL PROCEEDINGS AND 
PENALTIES. 


Sup-secr. 1.—UNpER LICENSING ACTS AND 
REFRESHMENT Houses Act, 1860. 
A. Prosecution and Conviction. 

See Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 99, 107; &, generally, MAGISTRATES. 

789. Validity of convictlon—Several persons 
convicted on one information—Walver of irregu~ 
larity.|—-Several persons being charged in one in- 
formation with being disorderly in a licensed beer- 
house, & refusing to quit on request by a con- 
stable :—Held: (1) the objection that each case 
ought to be taken separately having been waived, 
& separate conviction against cach was right; 
(2) it was no objection that the justices from their 
own knowledge assumed that the house was a 
licensed beerhouse, nor that no request to each 
pe to leave the house was proved.— WELLS v. 

JHEYNEY (1871), 36 J. P. 198. 

790. ——— Three offences charged—Decision on 
first pont oned until all heard—Conviction on first 
only. hree informations were preferred at petty 
Beasions against a beerhouse-keeper for breaches 
of the Licensing Actes. At the conclusion of the 
first case the justices postponed their decision 
thereon & proceeded to hear the other informa- 
tions which related to different charges committed 
on & different day, & they dismissed the second 
& third informations; they then announced that 
they had decided to convict on the first charge, 
& they convicted accordingly on the first infor- 


material.}—An hotel-keeper convicted Can. Crim. Cas. 43; 19 Alta. L. KR. 


for unlawfully selling liquor to 
his remisee wit. pro 


reons 63.—CAN. 
bited 


p. Partieular offencea—Sale withoul 
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mation. The justices stated that they were 
unanimous in favour of convicting at the close of 
the first case, but that they adjourned their decision 
& the consideration of the amount of the analy 
until after the other charges were aignoasd of, 
that in adjudicating on seach case they applied to 
that case the evidence that was given in refarence 
to it, & no other :—Held: the A aga einai b 
the justices of their decision in the first case un 
they had disposed of the other cases did not, 
under the circumstances, render the conviction 
in the first case bad in law.—R. v. Fry, ere. JJ. 
& STOKER, Ex p. Masters (1898), 67 L. J. Q. B. 
712; 78 L. T. 716; 62 J. P. 457; 46 W. R. 
649; 14 T. L. R. 445; 42 Sol. Jo. 655; 19 Cox, 
C. C. 185, D.C. 


Annolation -~—Reld. Parker v. Sutherland (1917), 86 L. J 
K. B. 1052. 


791. Two offences on one information— 
Duplicity.}—Applit. had been convicted upon an 
information charging him with contravening regu- 
lation 7 of the Central Control Board (Liquor 
Traffic) by supplying intoxicating liquor to per- 
sons on his licensed premises without the same 
having been paid for vane porsons 80 supe leds 
Upon the hearing of the information, & before 
deciding whether the offence charged had been 
committed, the justices had admitted sevidence 
of two offences, one at 7.55 & the other at 8.380 
on the same evening, the beer in each case being 
supplied to different persons who did not ey for 
it :—Held : since the scetlcee had heard & admitted 
evidence of two separate offences before they con- 
victed on either of them, the conviction, which 
followed the words of the information, was invalid 
& must be set aside. Two separate offences could 
not be included in the same conviction.—PARKER 
v. SUTHERLAND (1917), 86 L. J. K. B. 1052; 116 
L. T. 820; 81 J. P. 197; 83 T. L. R. 38503 15 
L. G. R. 6385; 25 Cox, C. C. 734, D. O. 

792. Wrongful admission of evidence.}— 
PARKER v. SUTHERLAND, No. 791, ante. 

Costs—For or a a ae Crown.|—See CONsTITU- 
TIONAL LAW, Vol. XI., p. 631, Nos. 344, 845. 

Sale without justices’ Moense.|— See Scct. 1, sub- 
sect. 1, A. (6), ante. 

Drunkenness on premises.|—See Sect. 1, sub- 
sect. 3, C., ante. 

Keeping disorderly house.}——See Sect. 2, sub- 
sect. 8, A., ante. 

Refusal to quit premises.|—See Scct. 4, sub- 
sect. 2, anle, 








B. Appeals. 


See Licensing (Consolidation) Act, 1810 (c. 24), 
ss. YY (2), 112 (2), &, generally, MAGISTRATES, 
793. Right of appeal.J|—lt. v. Hanson, No. 629, 


ante. 

194. Notice of appeal—Service of notice-~On 
what persons.|—A licensed victualler, convicted 
by two justices under 9 Geo. 4, c. 61, 8. 21, of an 
Beene against the tenor of his license, cannot be 
heard on appeal to quarter sessions under sect. 27, 
unless he has served notice of such appeal on both 
the convicting justices. & this, although at the 
time of giving notice the conviction had in fact 


does not apply to the offonce of selling 
Uguor d prohibited hours in 
contravention of Liquor License 
Amendment Act, 1916 6 37), ander 


By ae ber iendes “Siset ares €.J—— Ex a MCKEEN  gect,. 3 of which the “ person violating ”’ 
knowledge.—-R. 0. Ga 1909), 11 (1893), 382 N. B. R. 84.—OAN. only ie Liable & the penalty applies only 
W. L. R. 247.—CAN. se MED q. -—— Hee sco when soccused has cominitted the 

Aours. }-—Li t, 8. 118, offence or has anthorised or connived at 


ot _outeide his 
Grunas, (1923] 1 D. L. R. 1662: 39 


uor License Act, 
as enacted by B,C. Stat, 1918 (c. 40) 
a. a 
viction for unlawful sales by a servant, 


it.—-R. (Rosinsom) v. Cranor (1917), 
con- 24 B. oO. R. 81; 28 Cana. Crim. Cas. 
107.—CAN. 
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been signed only by that justice ; at least, if there 

be no proof that the conviction so signed was 

communicated to applt. before he gave notice, 
so that he ee have been misled thereby.—R. 

v. CHESHIRE JJ. (1840), 11 Ad. & El. 139; 3 

Per. & Dav. 28; 9 L. J. M. C. 89; 4 J. P. 28; 

113 BE. R. 867, 

Annotations :—Refd. R. v. Glamorganshire JJ., Ex PB 
Applegate, R. wv. a norpens aire JJ., kz p. Evans (1892), 
36 Sol. Jo. 232; R. v. London JJ., (1895] 1 Q. B. 616 ; 
R. o Derbyshire JJ., Hx p. New Is U. D. C. (1909), 
100 L. T. 453, 

795. -.|—A notice of appeal to 

uarter sessions against a conviction under 
censing Act, 1872 (c. 94), 8. 12, by two of the jus- 
tices of the Cingue Ports, was addressed generally 
to the justices of the Liberties of the Cinque 

Ports, without naming any particular justices, & 

was served upon the clerk to the justices out of 

ct. :—Held: such notice, & the service thereof, 
were insufficient, as not being in compliance with 
sect. 62, which requires notice of appeal to be given 

to the ‘‘ct. of summary jurisdiction.”’—Ez p. 

Curtis (1877), 8 Q. B. D. 13; 47 L. J. M. C. 35; 

26 W. R. 210; sub nom. Curtis v. Buss, 37 L. T. 

538; 42 J. P. 87, D.C. 

Annotations :-—Apld. Westmore v. Paine (1891), 39 W. R. 
463. Refd. R. v. Glamorganshire JJ., Ax p. Applegate, 
Nt. v. Glamorganshire JJ., He p. Evans (1892), 36 Sol. 
Jo. 232. Mentd. South Staffordshire Waterworks Co. v. 
Stone hee 66 L. J. M. C. 122; Lockhart v. St. Albans 
Corpn. (1888), 57 L. J. M. C. 118. 

796. Personal service.|—-Personal 
service of a notice of appeal to quarter sessions 
from a conviction under the Licensing Acts is 
not necessary.—hi. v. SOMERSET JJ., Ex p. TAL- 
BOT (1900), 60 L. J. Q. B. 811; 64 J. P. 341; 
16 T. L. R. 166, D. C. 

797. Time for.]—Notice of appeal from 
the judgment of justices under Excise Act, 1827 
(c. 63), should now be given, in accordance with 
Summary Jurisdiction Act, 1879 (c. 49), s. 3], 
within seven days after the day on which said 
judgment was given.—R. v. GLAMORGANSHIRE JJ. 
(1889), 22 Q. B. D. 628; 58 L. J. M. C. 93; 60 
lL. T. 686; 6385.P.294: 37 W.R. 493; 5T. LR. 
403; 16 Cox, C. C. 593, D. C. 

Annotations :—Folld. Kh. v. Glamorganshire JJ ,R v. Ponty- 
Poa JJ. (1892), 61 L. J. M. C. 169. Apld. RK. v. West 

tuding of Yorkshiro JJ., Hx p. Hawkins (1895), 64 L. J. 

M. 0.102; Mdelsten'v. L. C.G., [1018] 1 KB. 81. 

798. Sufficiency—-Justices’ decision final.] 
—In an appeal against a conviction under 
Licensing Act, 1872 (c. 94), s. 18, the justices de- 
cided that the notice of appeal was insufficient. 
Upon an application for a rule for a mandamus: 
—Held: the ct. could not interfere with the jus- 
tices’ decision.——R. v. LANCASHIRE JJ. (1877), 41 
J.P. Jo. 298, D. © 

799. Recognisance—Time for entering into— 
Compliance question of fact.}—(1) By Licensing 
Act, 1872 (c. 94), s. 62, an appeal is given to a 

erson aggrieved by an order or conviction made 

y a ct. of summary jurisdiction, & by sub-sect. 3, 
apple: is required ‘immediately after" giving 
notice of appeal to the sessions against the order 
or conviction to enter into a recognisance to try 
the appeal, etc. :—Held: the question whether 
an appit. has duly complied with the requirements 
of the sect. was one of fact to be determined by 
the sessions, having regard to all the circumstances 
of the case. 

(2) The word ‘ immediately ’? means the same 
thing as “ forthwith,’’ & implies prompt action 
& as mpeeny as the circumstances reasonably 
admit —R. v. BERKSHIRE JJ. (1879), 4 Q. B. D. 
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469; 48 L.J.M.C. 137; 27 W. R. 798; sub nom. 
Ex p. Tuck, 43 J. P. 607, D.C. 

s00. ——- ——— Effect of en after time— 
Jurisdiction to hear a eam A ummary Juris- 
diction Act, 1879 (c. 49), s. 31, it is provided that, 
‘where any person is authorised by this Act or 
by any future Act to appeal from the conviction 
or order of the ct. of summary jurisdiction to a 
ct. of general or quarter sessions, he may appeal 
to such ct., subject to the conditions & regula- 
tions following ”’ : 

‘‘ Applt. shall, within the prescribed time, or, if 
no time is prescribed, within three days after the 


day on which he gave notice of appeal, enter into 
a recognisance . . . conditioned to appear at the 


said sessions & to try such appeal, & to abide the 
judgment of the Ct. of Appeal thereon, & to pay 
such costs as may be awarded by the Ct. of 
Appeal’ :—Held: a recognisance which has been 
entered into by applt. after the expiration of the 
three days is not void, & the ct. of quarter sessions, 
although by reason of the recognisance being out 
of time it has no jurisdiction to hear the appeal, 
has jurisdiction to estreat the recognisance for 
non-payment of such costs as may have been 
awarded upon the dismissal of the appeal.—R. v. 
GLAMORGANSHIRE JJ. (1890), 24 Q. B. D. 675; 
59 L. J. M. C. 150; 62 L. T. 730; 55 J. P. 39; 
38 W. R. 640; 17 Cox, C. C. 45, D.C. 

801. ——_- ——— Recognisance estreated.|— 
Rt. v. GLAMORGANSHIRE JJ., No. 800, ante. 

80 ——— Mandamus to justices to 
receive.|}—On May 21 a metropolitan police ct. 
magistrate convicted appcts. of offences under 
Finance Act, 1910 (c. 35). On Saturday, May 25, 
they gave notice of appeal. Appcts. were in- 
formed at the police ct. & by prosecutors that if 
they applied to enter into recognisances on May 29 
they would beintime. They did so, but the magis- 
trate refused to take the recognisances, on the 
ground that they had not applied within three 
days after the day on which they gave notice of 
appeal within Summary Jurisdiction Act, 1879 
(c. 49), 8. 31 (3). Appcts. now moved for a rule 
nist for a marndamus directing the magistrate to 
take the recognisances on the ground that the 
question decided by him was not for the magis- 
trate but for quarter sessions. The ct. refused 
the rule.—Ea p. ASHTON (1912), 76 J. P. 383; 
A 20m. Nz p. GRAFTON CLUB, 28 T. L. R. 473, 

eG, 





eee 





C. Penalties, Forfeitures and Punishment. 

Sce Licensing (Consolidation) Act, 1910 (c. 24), 
ss. 100-105 ; Licensing Act, 1921 (c. 42), s. 14, &, 
gencrally, MAGISTRATES. 

808. Application of fines—Borough having no 
court of quarter sessions——Separate commission of 

ace.|—On a conviction under 9 Geo. 4, c. 61, 

y justices of a borough which has a separate 
commission of the peace, but no ct. of quarter 
sessions, the portion of the penalty which, by 
sect. 126, is to be paid to the treasurer of the 
county or place for which the justices are acting 
must be paid to the treasurer of the county in 
which the town is situate, & not to the treasurer 
of the borough.—R.v. DALE (1853), Dears. C. C. 
87; 22 L. J. M. CO. 44; 20 L. T. O. 8S. 282; 17 
J.P. 68; 17 Jur. 47; 6 Cox, OC. C. 93, C. OC. R. 


Annotalione : ‘ Reigate hi ve vw. Hart (1868), L. R. 
3 g. B. 244. d. Winn v. Mossman (1869), L. R. 4 
Exch. 293. Refd. Brown v. Nicholson (1858), 5C. B. N.S 
468 ; Candlish 1 


; v. Simpeon (1861), 30 L. J. M. C. 178; 
R. ve. Weet pares JJ. {i900} 1Q. B. 291; R.v. Warwick- 
shire JJ., (1903} 3 K. B. 101. 





804. —— ——.J]—Where justices of a 
borough, which has a separate commission of the 


peace, but not a separate ct. of quarter sessions 
the exercise of their summary Jurisdiction im- 
against the general 
Ws they act for the county & the 
Jurisdiction Act, 1848 (c. 43), 
s. $1, be paid over by their clerk to the treasurer 


penalties for offences 


under Summ 


Part XIJ.—OFFences. 


ties must 


of the county or place to the quarter sessions of 


which the appeal from their decision lies; & it 
ifference that the borough has a 
separate commission of the peace. 


makes no 


24 & 25 Vict. A, (d). 


c. 75, 8. 4, which declares that in 9 Geo. 4, c. 61, 
the words “ county or place '’ include any borough 
having a separate commission of the peace, though 


not a separate ct. of quarter sessions, 
applies to the power of granting & withdrawing 
& does not affect 
the application of penalties fixed by 9 Geo. 4, 


licenses contained in that Act & 


only 
156, 157. 


c. 61, 8. 26.—WINN v. MOSSMAN (1860), L. RR. 4 
Exch. 292; 38 L. J. Ex. 200; 20 L. T. 672; 33 


J. P. 7433; 17 W. R. Bate 
Annotations :—Apld. R. 
a Consd. kt. v. “ arwickkhire 





PART XII. SECT. 11. 


r. Temperance Act (O.), 1916 - 
a dled iquor fur sale —Nalive wrries.) 
—Under Ontario Temporance Act a 
manufacturer of native wines is pcr- 
mitted to sell his pruduct, but a pur- 
chaser of native wines, if prosecuted 
for having or keeping Hquor on his 
premises for tho purpose of sale, barter, 
or other disposal, in contravention of 
sort. 40, Is wubject to the onus inipored 
by sect. ae | v. NAZZARENY (1919), 
ee L. R. 36; 15 O. W. N. 120.—CAN. 


ae mee Progumplrin of utention 
to ey ary. ve. Le CLAIR (1917), 39 
O. sa HR. 456; 12 O. W. N. 163.— CAN. 
ee JR. ot MOK AY 
(1919), 460. L. R. 125; 17 0. W. NN. 
14; 46). L. RR. 125. epee 
b. .} wv. COLLINA 
(1920), 48 O. L. R. 130 CAN. 


6. ».-Upon a motion 
to el & conviction of deft. for 
koeping intoxicating liquor for sale: — 
Held: the possession by deft. of the 
liquor concerning which he was being 
prosecuted constituted yrimd facie 
evidence that he was guilty of the 
offence with which he was charged. — 
R. vw. HOWAN (1920), 47 O. L. R. 243; 
18 O. W. N. 56.—CAN. 


d. ——.} — Proof of 
possession is prima facre evidence of 
oats unless accused proves that he 

id not commit the offence.—R. «. 
Bonpy (1921), 49 O. L. Re. 115; 64 
Db. L. R. 35.—CAN. 


Presumption aguinat 
omer of Be—-R. o0. RIDUELL 
(1916), 38 222.—CAN 
f. —-— Keudence of intention 
to sell —Price lat found on premrses. |— 
ic : McKENZIE (Ne 1) ey As 
L. BR. 222; 27 Can. Crim. Cas. 
40 0. L. R. 159.—OAN 


eestor eral areola nantes ammenere eaten Kenna) ae 

















6, 








remases 
L. R. 








..- ---  Dinteution of 
atock. }— KR. UnNrrep SHIPPERS, LTD. 
(1923), 40 Can. Crim. Cas. 18. —CAN. 


h,. —— Beyond reasonable 
doutt.}—-R. v. NAZARENO (1923), 39 
Can. Crim. Cas. A —CAN. 


k. hether seizure permis- 
AOL Tatosicalinclicg uor may beseized 
by an officer, if he bolieves that it is to 
be sold or kept. fur sale in contravention 
vot prope’ Metall iat 

n & proper inv on, t 
was intended that the Hquor seized 
should bo so sold or kept for sale, he 
= order that it be forfeited.—R. 

sag pga R. v. JOSEPHSON (1920), 

03; 56D. L. R. 259; 35 
ae era Cas. $8.—OAN, 


lL -—— U 
Fe ee oe ee 














o_o 


—-R. v. Lepvo (1918), 43 O. TL. KR. $90; ; 


. West Fain es , (1900) 1 Q. bh. 


+ (1002) 2 K. B 





14 O. W.N, 301.—CAN. 

m. -~- Control must be proved. | 
-—~KH. «. DONINEKE (1921), 36 Can. Crin. 
Cas 293,—CAN. 











-—-R. v. WILLIAMS 
asin, OT Can. Crim. Cas. 264.—CAN. 
——— -_R. vo. HANLEY (1918), 
41 ~ 1. R177 ; 13 O. W.N. 220; 30 
Can. Crun. Cas. 63.—CAN. 
p. ————, J—— ht. v. MARTIN (1018), 
410. L. R. 79: 18 O. W.N. 1873 29 
i Crim. Cas. 189; 39 D. L. R. 635. 








——— Liquor on premiaes nol pany 
Bicethnahone Dwelling-house defined. | 
—~R. v. MARK PARK (1921), 48 O. L. R. 
ae 34 Can. Crim. Cas. 203; 19 

. W. N. 363.— CAN. 
‘aa. Flat.j-—R, vo. Barro 
oaty: O. L. R. 242; 16 O. W.N. 

bb. Apartments in second 
alory —. {bove ground not erclisiwely for 
diving purposes. }—hR. v. MAKER (1020), 
48 QO L. R. 182; 19 O. W. N. 14; 
54D. L. R. 684.—CAN. 





—_ eee 











oc. ———— Dwelling-house also 
place of business.) —-R. o. HANNAH 
(1923), 40 Can. Grim. Oas. 7.—--CAN. 

dd. ——— Rooms let to different 
persons J—TRR. vw. MARTEL (1920), 48 
O.L. R 3473; 35 Can. Crim. Cas. 105; 


19 O. W. N. 183.—CAN. 

eo. ** Duplex howse.’’}— 
One section of what hs conunonly 
callud ‘* a duplex house ”’ is 4 ** private 
dwelling-house ’’ within sect. 41 of 
the Act, & to have intoxicating Uquor 
thore is not an offence.—R. v. CARSWELL 
(1918), 42 0. L. R. 34; 13 0. WL N. 
395; 43 D. L. R. 715.—CAN. 

fr. —— Motor car.}—R. ©. 
TUGMAN (1917), 40 O. L. R. 349.—-CAN. 


gE. —— Liquor on sleigh——F vr 
renoval from dweliing-hovae. hex Pa 

HaGen (1920), 47 O. L. HR. 384 
D. L. R. 479; 18 O. WLN. Vib SAN, 
hh. —— Liquor in suit case—Jn 
trans 4 beset tad -house.}-—~—K. vo. KOZAK 
ae ae nor 378; 180. W.N. 
: 53 b. a. Te 309.—CAN. 























ae Liquor on truck—iIn 
transit to dwelling-house.)-— HK. tv. 
hee ied ) 48 ¢ O. L. R. 189; 19 
O. \ 4.—OAN 


ay In aA.j}-R. wv. 

HaYtTow “ow (1920), 48 0. fr Tu 494; 57 

D. ae R. 532; 19 O. W. N. 338.—CAN. 

—— —— Effect of concealment 

in abel -house.] — R. vo. GOKLING 

(1921), 64 D. L. RB. 225; 37 Can. Crim. 
ae 6; 500. L. R. 142.—CAN. 


——~ Question for Werke iss 
—K. v. ROBARRI (a7 td) or 0. W. N. 
117; 29 Can. Crim. Casa, 2 OAN. 
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Sale without justices’ Hcense.)——See Sect. 1, 
sub-sect. 1, A. (e), ante. 


Sus-sEcT. 2.— UNDER SALE OF BEER ACT, 


1795. 


See Sale of Beer Act, 1795 (c. 118), ss. 14, 16. 
Sale without license.|—See Sect. 1, sub-sect. 1, 


SUB-SECT. 3.—UNDER Spirits Act, 1880. 
See Spirits Act, 1880 (c. 24), as. 154, 155 (1), 


Srcr. 11—UNDER COLONIAL STATUTES. 


See cases, infra, 


AL Tee emcee ret Shaanti ON et Mees emo reverie gs wie yA RIE 


——- — - Rapd doninution of 
arta atock-- Presuinplion where wo 





cvutence of sale.) ~R. ov. FAULKNER 
(1020), 48O.L. R. 500, 57D LR. 549 | 
34 Can Crim, Cas, 224; 19 O. W.N. 
314. -~-CAN. 


pp. ~~ — Second affence.-- Rev. 
es (1920), 48. 1. Ht. 205.--CAN. 
J} - Rv. NEWTON 
ae), is Q. lL. It. “4005 10 0. W.N 
ee —CAN., 
} Row. MANNING 
2b, 41 Can “Crim. Cun. 422.—--CAN, 
tt. Appeal) Kev SILVER: 
MAN le 38 Can, Crim. Cas. 205; 23 
Q. Nw 3 3O, CAN. 
Te wv. ag 
1300. W. 


——_ we 


aaa oa) 
41 ‘Oo. "L. R. 372, 
Cc a 
bbb, --- - oR, ". KAVLAN 
(1920), 47 0. L. R110; 42D. LR 
ee 170. W. N. 48 . - CAN. 
seracnees *, FKFOXTON 
19 QO. WN. 43, 


~~ ee 


(1920), 480 LK. aba: ‘ 
AN 
ddd. ———~J RR. vo KOBERNIK 
(1923), 30° Can. Crim. Cas. S64.- CAN, 
eco, —— Canrasang do soliciting 
orders for liquor - Liquor supplud from 


another province | R. «. Mckhvoy 
(1916), 38 OU. LL. KR. 202. -CAN. 
mf. ---— -- .) - Kw Lynen- 
STAUNTON (1918), 41. O. L. R. 3175 14 
O. W. N. 252.- CAN. - 
a rs | hk. OYNK 
asta, $80. LL, RR. 221 CAN. 
hhh. .) Ro ev THOMPHON 
seo 39 © I. RR. 108. CAN. 


~ Liquor preacribed ty physt- 

can —*' Actual need.”') It. v. MCLARKN 
(1917), 38 OU. Le aR. aie, - CAN. 

Who -—---— - ic ee. i ht, ©. tat 

(1919), 45 0, I ING 


kK Q 15 QO. 
367.- CAN. 
mmm. ——- —— ——.}- I. 0. Me- 
Iowan (1920), 19 O. WL. N. 140. "GAN, 
nnn, ----~ -—— orm of prescription. } 


—Phe name of the eC & the nature 
4s the rg must : ery ser nN? 
OTL 6 me 0 ar he . 
Dene (918), 420. Ll. BR. 3595 34 

.W.N, 20.- N. 

‘000. —— -——— Sale of quer b 
phystcian, }— R. v. CONNOLLY (1923), SD 
Can. Crim. Casa. 70.—CAN. 


ppp. —-- Unlatrcful sale of liquor— 
Carrer delivering for auch aale— 
Liability of SS ab }~ R. o. McKwan 
(1918), 41 O. L. RR. 324; 13 O. W.N. 
310.—CAN 


a ——— Jiquor in lawful transil—- 
Fac Boot. a of ace sade he 

uire xica uo 
reaul of lawful transit s be in 
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sealed packages. The requirement is 
that the vessel or package containing 
the yanor shall not ened or broken 
& that ao be uor shall not be drunk 
or used 


MoGowmoaL | ee 48 O. L. 
11; 67 DJL. R. 475.— 





Dp. Question 
magistrate. 1k. ©. BARRY “ag Ht), nt 
0. L. R. 407; 67 D. L. R. 38 
a Crim. Cas. 36.—CAN. 


—— Order for confiscation— 
Me otton to quash—Notice of motion 
within thirty re }-h. v. MCDONALD 
(1921), 36 Can. Crim. Cas. 259.—CAN. 
r.—— Jurtediction of ma wae eh 
0. L. R. 4413; 67 D. L. R. 583; tr 
Can. Crim. Cas. 72.—OAN. 


t.-—— Spall warrant—Grounds for 
aus wat be stated. |}—Re KOBERNIK 
(1922), 39 ) Can, Crim. Cas. 48.—CAN. 

a. ——— Seizure in transit through 
province—Oonsign ment aa ‘ pickles.’’) 

ONTARIO TEMPERANCE ACT, 
RENAUD's APPLIOATION (1919), 44 
O. L. R. 238; 15 O. W. N. 213.—CAN. 

b. ——— Appeal—Deposit of security 
Sor coate. . » BZYNKORUK (1922), 
se L. ht. 526.——-OAN. 


Conviction for second offence 
—Who lable to imprisonment. }—Under 
soct. 58 of the Act it is not only a 
licensee who is liable to imprisonment 
upou conviction for a second or sub- 
sequent offence, but any person con- 
victed of an ohteiice against the Act 
upon proof of a 
Kt. ». SOVA (1920), 48 O. L. R. 497; 
D. L. R. 740; 34 Can. Crim. Cas. ino: 
19 O. W. N. 310.—OAN, 


d, Whether St rights re- 
alricted.\— —QGRATAM & TRANG v. Do- 
MINION EXPRreEesS Co., [1920] 48 O.L. XK. 
88; 18 O. W. N. 355.—CAN. 

e. Temperance Act (N.S.), 1910— 
** Bring or cause to be brought °— 
Person procuring liquor for erect - 
KR. v. PUBLICOVER (1914), 49 N. R. 


f. mh id liguor fur aale— 
Presumption o ended sale—Onuwa on 
aon to iio a R. wv. Hoa (1915), 
sc.  Pinality of magistrate’s 
dectsiom. } —-R. ov. COLLIER (1917), Sl 
N. niet 64; 35 D. L. KR. 131.—-CAN. 
h. —— -—— Date muat be specified. }-— 
ed SmtTu (1917), 60 N.S. bk. 198.— 








rior carrier — 











kk, -———— ——- Jn ine nae club, #—- 
R. v. FIELDING (1918), ~ 8. RR. 98 ; 
40 D. L. BR. 2463; 29 Gan Orim. Cus. 
303.—CAN, 


l. ——— Liquors despatched within 
fr uioee erm unprohtibiteda to pro- 
thited area, eae Act was oxpressly 

doolared not in force in H. :—ZHeld: 
not an offence for pltfs., carrying on 
business in H., to send intoxicating 
Hquors from tho city into a part of the 
provinoe in which the prohibitory part 
of the Act was in force.—-KELLEY & 
Sharcgs e Pge Lae vw. SONIVEN (1916), 50 
m. pa offence——I as 
to previous SonULONOnIVhEn Caen 
R. vo. SHATFORD (1918), 51 N.S. R. 322; 
23 Can. Cr Cas. 





88 D. L. R. 366; ‘ 
stl N. a 


Act ee » 1918— 
Seteure of Liquor —s reo etcure Ga trans 


consignee. }—In 
‘eronce to ace of liquor in transit. 
the Act does not extend to or authorise 
the seizure of liquor in possesaion of the 
le railway at one of its stations, 
ore delivery to the person to whom 
iia ia oOo od. a ie of the 
uor under su Ciroumstanoes is 
illegal & an Posice's for ite deeroe ion 


must be ed,—R. Firry 
GaLLOns Rum (1919), d9N. 8." R. 131,— 


INTOXICATING Liquors. 


al—That I to nog secs Ad 
# or 
oi ©. MAGEE (1921), 64 N.S. R. 310; 
67 D. L. R. 470.—CAN. 

aa —— —_——- McGRATH 


v. SORIVEN & MCLEOD, (19211 W. W. R. 
1075; 66D. L. R. 117.—CAN. 


bb. ——- Keepi a Ae be Ee cea 
ee ee ae BBR ‘ena, 3G v 





SMITH, tage : R. 242; 39 Can. 
Crim. "8. R. 172.— 
OAN. 

co. Search warrant— Reasonable 
belief of official—Grounds need not be 
stated.}—Where it is proved on oath 


before a magistrate that there is reason- 
able cause to suspect that intoxicating 
liquor is stored in any premises or 
pee & that such liquor is or has been 
ealt with contrary to ee Act, @ search 


warrant may be granted. It is is not 
necessary that the erounds of suspicion 
should be made appear, the 


warrant is not bad oe the grounds of 
suspicion are not stated in the in- 
formation.—PETRIE v. RIDEOUT, [1923] 
1D. L. R. 585; 39 Can. Crim. Cas 
157 ; 66 N. 8. R. 82.—CAN. 

dd. L or License Act (Man.) ,1902— 
Cancellution of license — Jurisdictuon of 
county court judge.}—He SOMERVILLE 
(1910), 19 Man. L. It. 355.—-CAN. 

ee. Unlawful consumption of 
liquor—Local option territory—Liquor 
purchased from other than licensce.}— 
ee SPEED (1910), 20 Man. L. R. 33.— 





{f. Tempcrance Act (Man.), 1916— 
Soliciting urdera within Heber anger iquor 
supplied outside.}—It is not an offence 
under the Act to take orders for liquor 
in M. provided the Nquor is supplied 
from outside of M.—Re MANITOBA 
TEMPERANCE AOT & GREAT Wkst WINE 
Co., [1917] 1 W. W. R. 232.—CAN. 

ge. ——— Liquor prescribed by physician 

—* 4etual need."’J—R.v. RITOHIE, (1920 ] 
2 W. W. HR. 38; 51D. L. R. 652; 30 
Man. L. R. 297; 32 Can. Crim. Cas. 
3038. —CAN. 








; Prescription in blank— 
Prescriplion of “ Scotch.”}—-R.  v. 
LACHANCKH, [1920] 2 W. W. R. 624; 53 
DD. L. R. 313 ; 30 Man. L. R. 432.——-CAN. 


kk, ———- Search of premisea—War- 
rant.}—Soct. 12 of above Aot gives the 
officors named therein the right to 
soarch without a& warrant, except in 
those cases whero sect. 113 must be 
invoked, viz. when the search is to 
be mado in a private dwelling-house, & 
whon power to break open doors is 
sought,--R. wv. GAHAN, [1924] 3 
W. W. KR. 933.—CAN. 


ll. Unlawful possession of liquor 
— What constitutes.}—If A. th his 
wagon for au d price, takes B. 
& his parcel, which iy a case of whisky, & 
which B, puts under the w on seat, 
to a place as directed by B., A. has no 
possession of the whisky & is not guilty 
of having or keep liquor under sect. 
49 of the Act, even for the time that B. 
leaves the wagron & the paroel in it, 
in order to look for ine Alba pri of the 





house where it is to Re eee ea: 
h. ov. Specie Nee a R. 959; 
47 fests -RS$ AN 

we ee TER. v. SEGAL, 
i930} 2 WwW. W. R. 882: 63 D. L. R. 


472; 30 Man. L. RB. 461. —CAN. 
nn. —~— Ignorance of accused. }— 
Ona charge of unlawfully having li nor 
in a place other than the dwelling 
house of acc , contrary to the Act, 
it must be shown that accused had the 
liquor in his posseasion, or charge, or 
control. Proof Proof that liquor was brought 
noe his premises without his know- 
or conrent, does not render him 
rg of an a ffence.—R. v. Ho OFFMAN, 





7}2 W. W. R. 839; 28 Man. L. R. 


for ‘presumplion. tom of intention (9 eth 


}—~R. v. Babe, 


oe act 
neoessary.)— v. ae {1934] 32 
$05 -OAN 


eomcniraon We To8r 8 
Ad 


Browos, [ [1922] 2 we 
Crim. Cas. 58; 


Can. R. 
208.—CAN. 
wave in boda 
oO o 
CAN GALSKY, re a R. 705.— 
But tt. —— ae RHOD 

or ais v. ES, 
Ei i fsa R. 821; 42 Can. Crim. 





" Conetatio char, Aaa gy bed 


tive offe BW. a BR 9i77 30 


BIEONG (ts20)"2 
Man. ; $4 Can. Crim. Cas, 


174; Bp L. R’ 725.—CAN. 

bbb. Liquor License Act (N.B. ie lee 

Appeal—J urisdiction of appellate judg 
—QOu appeal from a conviction a 
sell liquor contrary to the Act the 
appellate judge has power to adjudicate 
on the evidence taken before the con- 
victing magistrate; or, he may hear 
the evidence of witnesses other than 
those examined below, or the further 
evidence of the er itiiGeees already 
examined.—Ex p. ABEL (1896), 34 
N. B. R. 121.—CAN. 

cco. Conviction reviewable by 
appeal— Not by certiorari.}—The p a ae 
way to review a conviction for sel 
liquor contrary to the Act is by appeal 
& not by certiorari.—Hzx p. Ross (1895), 
33 N. B. ht. 80.—CAN. 

ddd. Firat s icscraree on-payment 
of fine—Whether d iabuur alterna- 
tive.}-—-A magistrate has no power to 
adjudge bard labour in default of pay- 
ment of a fine imposed for a first 
offence for selling liquor without license 
under the Act. The ct. will, however, 
Amend such a conv viction. —Kx p. 
NUGENT (1895), 33 N. B. R. 22.—CAN. 

eee, —— Enforcement of aera f } 
—H.e p. MELANBON (1889), 28 t 
660.—CAN. 

fff. Liquor License Act (N.B.), 1896— 
Finality of maygistrate’s decision. }— 
Certiorari is taken away in cases of 
convictions for selling without license 
by soct. 104 of the Act.— Ez p. HEBERT 
(1898), 34 N. B. R. 455.—CAN. 

gE. Disposal of liquor seized, }— 

It is not necessary for the magistrate 
to shee ae in his order va particular 
ublic hospital to which the proceeds 
erived from the sale of liquor seized, 
by reason of ite being illegally kept for 
sale, are to be paid.—R. v. MCQUARRIE, 
ek ROGERS 11903), 36N. B. R. 39.— 


hhh. Liquor License Act (N.B.), 1903 














—WSale of l to minor—F'orm of con- 
viction.}—-K. vo. Davis, Kx p. Van- 
BUSKIRK (1908), 38 N. B. R. 526; 


5 EH. L. R. 159.—OAN. 


ae eterna: epee, 


.}--R. vo. WATHEN, 
Ez p. ‘VANBUSKIRK 1908), 38 N. B. R. 
629; 6 KE. L. R. 159, 463.—CAN. 


il. —— Sale in prohibited houra— 
By ltcensee.}—R. vv. anger Ez p. 
ne (1914), 43 N. B. R. 65.— 


—— Finally of magistrate’s 
detot on. }-If the poavintlig magis- 
trate has jurisdiction, there is no ht 
to review a conviction for solling wi 

out Hoense, onary ag sib 62 of the 
Act.—R. v. CARLA fo McCrREA 
(1967), 3. LRT: NaN. R. 42.— 


nnn. —— Defect in minule of con- 
viction—Conviction unaffected.}-—R. v 
ee ack p. PAvLIn (1914), 43 
—CAN. 


000. ——— dmendment o convient 
—R. ¢. OBR. Ex p. 
(1908), 38 N. B. R. 885; 4k. L. E. 
- ee 


—— Conviction for offence— 
Imprisonment 4 in cee oe fee Fe bai 


TaRpirr re 37 N. B. R. 500; 
7.—CAN. 


2H. L. R. 
S54 scoond offence 
—~—-Absence of . MaTHE- 





accused.}—R. v 
SON, Ex p. — ee ae *1 E. L. R. 
eh 41 N.B 
Into ‘Act, 1916 
W.. B.), ene 
aged AS ad 45 
ie cre a D. L. R. oe ee 
—~ Right to obtain Papas 
— Physician iA physician  agulanly 
engaged in Tractice of 
feanion has ie t to obtain liquor 
from any Hoensee under the Act 
to have the same in his office in sufficient 
quantities to moct his professional 
requirements, & no limit ia set upon the 
quantity that he may pete for ide 
purpose at one time.—R. RrIrewik 
Be . BAXTER (1919), 46 N. “RB. R. a24: 
. L. R. 41.—OAN, 

Pp. -—— Poe liguor for ee 
license holder— Prosecution of.}—R . 
PERICE Ez af Woops (1921), 

D. L. R. 126; 85 Can. Crim. Cas. boss 
49N. B. i 141 —CAN. 

q-—— frase’ peal — TWhere 
pecuniary ed iia }~-There is 
no appeal m a Beta a under the 
Act in casea where the Act provides 
& pecuniar pone ty as the mode of 

unishmen the first instanoe.— 

. © DOHERTY ae 45 N. B. R. 
461; 42 D. L. R. 1023.—CAN. 

r. Whether conviction amend- 
nble.}—A conviction which does not 
show upon its face that it was made for 
fome offence against the Act within 
the jurisdiction of tho trial magistrate 
ig not amendable under sect. 126.— 
R. v. a aie Ex se MAILLET (1920), 
48N. B. 





t. ae d& warrant of arrcst 
~—Whether sworn information neces J 
-—R. v. SOMERS, aig GORAYEB (1920) 
48.N. B. R. 60; 53 D. 1, wits 109; 33 
pee Ciim. Cas. 235.—C 
Seizure — pin }—-Re- 

lovin does not lie for goods in custodia 
& where liquors were rigs on by 

an inapector under the Act, Daron 

adjudication, ee ae him :— 

Held: the writ o replovin & the peizure 
thereunder must be set en ae agen 

v. FINLEY (1921), 48 N. B. R. $98.— 


b.-——— Finally of  magiatrale’s 
deciston.}—Although certtorari ia takon 
away by sect. L11 of the Act, whero, 
in the opinion of tho ct. of appeal, 
ee evidence relied on to support a 
conviction is so palpably iusufficient. 
& inadequate, as to be valueless, the 
conviction will be quashed on certiorari 
as hav been made without juris- 
diction.—R. v. Stecves, Ex p. COMNEN 
ae 48s 82 D. L. R. 329; 35 Can. Crim. 

63; 48 N. B. B. 367.—CAN. 


renee eee 





—~ Magrstrate’s 
auscretion, 2), 70 DLW Ie, 38 Can 
Crim. Cas. 376.--GAN, OD 


d. ——— oe hee hee ae 


without doctor's R. v. 
LP ee 1924) aD DL vag ay ae 


®. Temperance Act age » 1917— 
Violation dru pA aaa a: 
Penalty, }—A druggist’s 
assistant can only be convicted for 
Violation of sect. 42 of above Act, bes 

Api aba ie aonly liable Mey ge ag 

— NNEDY, 
17 DY, (1919) es 
t. = Bale of liquor.}—It is a 
breach of sect. 27 of above Act for a 
reson. on 4 eanor export 
in 3. to ahip Hquor from a 
point in 8. to a firm In 5. also carrying 
— a liquor export business there, on 
order & payment therefor received 
Seances te Sore lace of 
business outaido the province, although 
Fr So Sa Sa a 
9 w : 
G11; 64D. L. R. 


clerk or 


Part XII.—Orvrences. 
steer arth 3 1 we W _s ere - 


h. WIR. ev. 
LAWDERT, [1920] 3 we we 632.— 
CAN 


k. —— So drinks containing 
excessive —Absence of mena rea 
immatertal.}—R. v. Pina Yuren, (1921) 
3 W. W. R. 505.—CAN. 


Le ae without arran—— 
When ed. }-—R. v. Doxte, sub 4 
1 W. W. R. aot 56 D. L 

R. 5 35 Can. (oan: Cas. 


Sask. L 
6; 57D. L. R 332.-CAN. 


aa. —— Returne & records of liquor 
exporter. }-—R. Ba REGINA Ink & 
sprrit, Lrp., a . PRAIRIE Drva Co., 
LTp., 1921} 2 W. W. R. 7357: 14 
Sask. L. R. 320.—CAN, 

bb, ——— Keep ceping Le ae ”, 
HENGARTNER, {1919) . R. 320. 
—OAN. 


co. ———— ——-. }-—-R.. v. SMITN, eee 
Na 14 Sask. L. R. 333.— 


dd. ——— Analyst's certificate. ]-—-DAN- 
BY v. PRINCE ALBERT MINERAL WATER 
QOo., [1922] 1 W. W. R. 845; 38 Can. 


ee. Temperance Act (Saak.), 1920—- 
Conviction for second offence—Provided 
erudence of previnurg conviction. }—R. v. 
KENNEDY (1922), 39 Can. Crim. 


62.—CAN. 

ff. Seizure &: forfeiture. }— Where 
thero is found Hquor which is the sub- 
joct-matter of an actual or intended 
violation of the Act, that vas shall 
bo Hable to be forfeited, notwithstanding 
that the violation or the intended viola- 
tion is not on the part of the actual 
owner of the Iiquor.—Re Ca WINK 


Cas. 





& Sprair, aoe {1u22] 1 W. RR. 
6; 67D. L ~R. 717; 15 Saat. L. R. 


Keen ping Le mer in unlawful 
ln —Oiher than dwel g-house-—{ ‘ald 
sturage.}—R. v. Henini to OLD STORAGK 
& FORWARDING Co., [1921] 2 W. W. ft. 
665.—-CAN, 

hh, -—— -—-——- ——- --—.] - 
RICHARDAON, (1924) 2 W. W. Rh. $40: 
42 Can. Crim. Cas. 142.—CAN. 


kkk. ——- Public automobdile 
gorage Ki. v. HILn, (1922) 2 W. W. R. 
11; 65 D. L. RR. 4663; 387 Can Crim. 
Cas. 230 : 15 Sask. L. H. 345.—CAN. 


Nh. Affidactl of merits.) - The 
affidavit of merits must compl 
strictly with tho requirements of sect. 
74 of the Act. A proper affidavit ts 
@ condition precedent to the right of 
appeal.—It. vo. THOMYPBON, — [ ae 
1 sW. W. R. 6413 revad., 923) 
W. W. R. 935-—CAN. 


mm. Liquor Act (B.C.), 1910-—Over- 
ries municipal bye-lawa }—Ke Luvy 
(1911), 16 B.C. R. 354.-—-CAN. 

nn. Government Liyuor Act (B.C.), 
1921—Order of interdichion — Prevention 
of erceasive drinking.]}-——R. 6. Davis 
(1922), 31 B.C. 4 3; 40 Can. Crim. 
Cas. $35,—CAN, 














00. -——— in ga sar adh al 

inn—Liquor includes 

OULETT, 1A33 2 W. wr i 461; 
(1923) 3 D. LL. 298; 40 Can. Crim. 


Cas. 47; 32 B.C. R. 210.—CA 

——- Warrant of cmmllmenls 
Validity of.}—A warrant of cotmnmit- 
ment made on aconviction for an alleged 
infraction of sect. 20 of above Act 
which is not expressed in the terms ot 
the ato is bad.—It. v. JONES, (1023) 
CAN. .R. 141; 32 B.C. HR. 160.— 


aren air aaa tela ire meee | Ro @. SOMERS, 
(1988) 3 W. W. R. 813.—CAN. 
rr -—— ul ede — What 
amounts to.}—R. v. GOLD SEAL, LID., 
{1922} 2 W. W. KR. "1219; 38 Can. Crim. 
Caa. 1.—CAN. 
tt. Prohibition Act (B.C.), 1916— 
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Guelling howe ee 48.}-~-R. vo. 
Q inal 1918) 3 W. W. R316. ; 


, nmeeediemmamenne’y 


R. v. KERR, 
sill 2% 3 W. W. R, reaeety dD. L. R. 


RENNER) 
121.— 


Ee bs 


bbb. ——. —— ——.. 


aa HARWOOD (1021), 30 B. eI 


eco. IRegal disposal o 
Cont by aulotaobile-— 
of automobile.}--Re PRONIRITION ACT 
eT OseY, [1921] 1 W. W. R. 669; 87 
CAN R. 340; 35 Can. Crim. Casa. 13.— 


ddd. -———- }/ hie Nquor tin wilaw 
lace—What conattidca “ Aaving.” 
3. had set ee in an unlawful placa. 
Ho engage appl to move {[t to another 





lace, Applt. knew ho was moving 
iquor, B. accompaniod hin du 
the removal :—Jidd tho wo 


** havo,” as used in the Act, denotes 
possession, & it must be an actual 
physical possossion, which applt. did 
not have. H. had possession A never 
arted with it.—-HIGATYINI ©. DIXON, 
1910) 1 W. W. RR. 464.-—CAN, 

eee. ————. }— Where a joint 
ocoupant of a room in a hotel har a 
bottle of whishy therein under his 
control to euch an extont that ho may 
take a drink from {t when he Tikes 
though it is kept in the coat of another 
occupant, he must be said to ‘ have 
liquor "ina place of her than a privatoa 
dwelling-bouse contrary to sect, 11 o 
above Act- R.or, PaRRRY, (1920) 2 
W. W. it. 8b4. CAN. 

fff. —-- [ynorance of accuacd.J— 
Under sect. 11 of abovo Act uccused 
should not be convieted ff, though 
the fact of having the Ikquor bo cntab- 
Hae knowledge of having it is watin- 
factor rented: — Row Lik DUCK, 
(1020) . W. R. 1081.- CAN, 

GEE. Unlawful sule~ Conviction 
for second onene quashed- - Amended 
to 2 We, offence.) - It. 0. MALISKA, [1919] 

KR. 378.- CAN. 
—~— Knowl dye & consent 
of ANCL Ope ae by caployte. oF ag’ 
ORTHERN CLUB CAFE vw. 
oo [191¥) 3 ow. W. KR, 4it.— 


kkk. ---—~ Licenace selling over 

oof- -Mens rcea.}- KR. vu. MCKENZIF, 
{i921} 2 W. W. R. 627.-—CAN. 

Hil. Appeal — Whether charge 
amendable.J—On appeal from 4 
duminary conviction on a charge under 
the Act of unlawfully having tntox)- 
cating Hquor in a place of public enter. 
tainmont :—-Ileld : an amondimnent 
should not be allowed so as to make the 
charge one of having Hquor in 4 place 
other than o private dwelling-louse.—— 
It. wv. Gioxs AN, (1918) 1 W. W. RR. 


tee Sah 
a ee oe pe OD, ANY, 
11920] oY WwW. W. R. W5.---CAN, 

non, — —~ Affidavit of merii—W hether 
required of corporate body, }-- FLATHKAD 
Horny, Co., Lr. Lewat, (2919) 
1 W. W. i. 466.— CAN. 

000. nnn ment, Jam FL, 0, CANA? 
DIAN Pacivio Wing Co., Ltp., (1021) 2 
W. W. K. 442.--CAN, 

Ppp. ene of analyal-—He- 

Jirenwnts ER. A PLaAxIonN & 

ICINNIS (19: 0), 29 B. C.K. 15; 36 
ee Crisn, Cas. 321 1.—CAN. 
Permiti tiling drunkenness on 
tien sra-—Hotel-heeper 8 knowledyr ca- 
sential.}—Accused cannot be con- 
victed on a charge that, the owner 
or occupant of a hotel, he did ** permit 
& suffer drunken ns to consume 
Maquor therein "' did “‘ pormit & 
suffer drunken persons to sssoumble or 
ineet theroin ’’ contrary to sect. 34 
of the Act, where the consumption of 
liquor or meet of persons was with- 
out any knowl , connivance, care- 
or wilful blindnoss of accused. 
—R. ». Doni, {1921} 1 W. W. RR. 723 
87D. L. R. 290; 35 Can. Crim. Cas. 
—CAN 


¢ ° 
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Sect.11.—Under Colonial Statutes.) 


—— Search of pr arrant 
Te a Oa Eo 
wi me OO. se ©, SUTHERLAND, (1921) 1 


265.—CAN. 
Act (Alta.), pole re 
tguor or sale-—~—Freaumption of int 
to Rebuttal.}—-A part  iesoeees bi 
ceptional circumstances a direct denial 
by a householder having in his possession 
in his dwelling-house more Nquor than 
the quantity considered reasonable 
under the Act is sufficient to rebut the 
resumption of his having rhe liquor 
or sale.—R. v. BanB, [1917] 2 W. W. R. 
326; 28 Can. Crim. , 933 ; 85 
D. L. BR. 102.—CAN. 


EE eine 


.}-Sect. 64 
ot tho Act casts upon accused the onus 
of proving that the liquor in his 
thought was not kept for sale, even 
Behe liquor Poids found an 
us be longing to @ local common 
carrion for whom the accused was 
oe & eee the liquor was con- 
signed tig tbe it 
from ine station to his own home.— 
R. ¢. ag 1917) 2 W. W. R. 170; 





eo 





28 Can. © as. 105; 9 Alta. L. R. 
oy apie 
bane crcaeemscac! ae ta rc ere -—-R. v. 
MORIN, [10 [1917)3 W. W. R. 693 —CAN, 
—— one Suen 
of. " indication. v. tage tee 
1922] 2 W. te 809; 66D. I. KR. 


703 27 Can. Crim. Cas. 228. PAN 
p. irsion of word 
“ ntozicating.””) SY ol . NELAON, [1922] 
2 W. W. RR. 381; 60 D. L. a 180; 37 
ng liquor.j-— 


q-— Untaw ully 
fatiieg R. 1064.— 


R. v. ScoTt, [1919] 1 
CAN, 
r.-——~ OMeeiuly, offering liquor. }— 
nh ers the offeri he Mauer itself 
sect. 23 o fhe Act prohibits, 
yer meee offer to sell liquor not there & 
then available, & as to the possession 
of which there is no evidence is not 
such sa offer o ee e iquer Rh. v. 
a ey {1922} 1 0; 36 
Can. . Cas. 140. ~—OAN. 


t. eee ul possession of liquor 
—'* Kermented "}—Thore is no 
limitation mlased M soot. 24 of the Act. 
on the quantity of “ fermented liquor ” 
which & porson may have in his dwell- 
ing-house.—-R. v. NeIPIG, {1920) 1 
. W. R. 3948. eee 
ye kent for export 
oaes. }—Soot. 24 of the Act has no 
app cation onoe it Is cstablished that 
the liquor is kept bend fide for export 


de loaaerd In such case resort must bo 
to the L ree Export Act for the 














rosgecution o ae nee 
rel BULMER, (1920) 3 W. R. 762.— 

b. Acquittal of  sellir 
liquor—Char ec fora, ie o 
DINER, [192 2 LW. W. RR. 073% 63 
WL. Rk. 1808 3 n. Crim. Cas. 75 ; 
17 Alta. L. R. $37 oAN 

Go. ——~ Dwe -house—What is. 
A house into ped teh the owners take one 


oergon to eat & gery hg remains a private 
wolling-house within the Act.—R. 
v. Bigs ons W. W. R. 817; Lt 


d. -———~ reacribed ysicia 
tt Pre penne nA Th pee Pg a  ACtAl 


need"? are not | ted to a sickness 
existing at the moment, ery also cover 
the case where in the bond fide opinion 
ee the physician a prescription is 


ified as a proper precaution against, 


or relief from, ailmonts to oh 
aon 2 is ikely to obo OB the 
v, BE, 9 
oe Alta. L. R. 118.—CAN. 60 
—— Sale dru 
a Junmidin Ghee 
GLENFIELD, (1919) 2 woe . R. 686.— 


6 ~———- Search warrant—-Must specify 


IntroxicaTiIna Liquors. 


toular ises.J}—R. 0. 
ag 1 W. AW W. R. 614.—CAN. 


Issue subject 
magistrae's 3 ” etelion = rubjedt ote 


a ng . BROWN, 
an 8 or, SuEpieion Ge 439; 89 'D. L. R. 
sat 88 Can. Crim. Cas. 149.— CAN. 
—— -———,}—Before 
a g & search warrant under sect. 
io am trate is bound to exercise 
& rola paste discretion &, to enable hirn 
to do go, he must be {nformed by an 
officer under oath of such facts & 
circumstances as will enable the 
trate to form his own opinon 
that there is a reeroneyle ground for 
belief that liquor is being kept for 
sale. The mere statement under oath 
of the officer’s Cee is sufficient.— 
R. v. Moore, AS dae tanid . W. R. 629; 
63 D. L. R. 7 Can. Crim. Cas. 
72 2; 17 Alta. L. R. 603 CAN. 


aa. Seizure o liquor— Right of 
bailee 0 ee e owner’s right 
Worn ae ae es ”. 
ITO, ae aa 69; 66 
499; 36 Can. Crim. Cas. 298 ; 

ty rir L. R. 347. —CAN 


bb. Proof of intoxicating nature.) 

—H, v. cae Wink & SPIRIT Co., 

1922] 1 W. WR. 348; 36 Can. Crim. 
‘an. 138.—CAN. 


co. Conwiction for several offences 
—Several offences charged—Particulars 
of one only given.}-—A conviction for 
offences against the Act based upon an 
information charging more than one 
offence but giving the particulars re- 
quired by sect. 42 in respect to only 
one, is bad.—N. v. AITKEN, [1917] 2 
W. 'W. R. 781; 11 Alta. L. R. 573; 28 
Can. Crim. Cas. 227; 37 DL. R. 530. 
—CAN. 


dd. Joint offence—Conviction may 
be several. }—R. ¢ ESLIE) ©. MARCOVICK 
[1923] 2 W. W. It. 975.—CAN. 

@0. Supplemented Dominion 
order-in-council—Under which charge 
laid. }—-Vominion order-in-councit)], No. 
589, as supplementary of the rovincial 
prohibition Acts has no application to 
& transaction which is a contravention 
of the above Act, & where the facts 
constitute an offence under the pro- 
vinucial law the charge must be laid 
thereunder & only the penaltios thoreby 
orn were —R. vy. STONE, 
1918 1; 30 Can. Crim. 
Cas. 11.—~-CAN 


ff. Liquor ‘Act (Alta.), 1922—-Liguor 
consumed on emises of sale — ‘or- 
fetture—Forfciture muat be speci pais 
clainid.}—R, v. MCMICKEN, [1923] 3 
W. W. Rh. 879.—CAN. 

gg. Liquor Control Act (Alta.), 1924— 
** Guest room.’’}—~An hotel-keeper who 
resides in his own hotel is not entitled 
to have liquor in the room occupied by 
him as his residence since such room is 
not a ** guost-room ”’ within t. ani Act.— 
R. wi ZAWISH, [1924] 3 W. W. R. §69.— 


ee 




















hh. —— roi ie from magistrate's 
cain an SE ppeal lies from the 
dism byam trate of an informa- 
tion cha g the unlawful keeping of 


liquor for sale contrary to the Act. 
A preventative officer of the Liquor 
Control Board or a member of the 
Alberta provincial Bas who has laid 


such information Pode: nt to take 

such ate LESSARD, 

1924) Ww. W. RR B73 {1925] 1 
. L. R. 339.—CAN. 


we on ae ier bolgid Act, 1878— 
mM 20m O me prosecution 
Ex PRN Horpen (1888) 27 No ibe. 


~—— ———}-Er p. KENNEDY 
Asse), 27 N. B. 493.—-CAN. 
——, }—A conviction pate 


the A ‘Act for for ‘polling ster liqu 
“within three months previous 
rosecution was coin- 


the day ee 
are is d.—Ezx p. GALLanT 
(1891), 31 N. ‘3B. R. 606.—CAN. 


nn. —— Information must be laid 


before two jfustices.}—It is imperative, 
under sect. 105 of the Act, "that an 
information thereunder be laid before 


two justices, & that ene both be nam 
in the summons.—R. v. RAMBAY RN 
11 as R. 210. —OCAN. 

————, }—-R. v. ETTINGER 
(1895), "32 N. B&R R. 176.—OAN, 

Bp. Delay in issuing sum aap: 
——-Where an information under the Ac 
was laid within three months after the 
offence, but no summons wae issued 
thereon for a year & fourteen days after 
intonation aid :—Held: the delay 

summons did not deprive the 
een of jurisdiction—R. vv. 
PECK, Ez p. BRAL (1910), 40 N. B. R. 
a 9K. L. R. 501.—CAN. 
R. v. Peck, Ez p 
O’ NeILL ok “40 N, *B. R. 339; 4 
E. L. R. 524.—CAN. 

rr. One second offence only. }— 
There cannot be more than one 
‘‘second ”’ offence under the Act.— Ez p. 
WILBUR (1892), 31 N. B. R. 678.-—CAN. 

tt. —— Two offences—Third under 
amending <Act—Conviction for third 
good, Ursa a (1911), 40 


N. ee R. 378. 

— W. conviction amend- 
able~Penalty exceasive.}-—Under sects. 
117 & 118 of the Act, the ct. has no 

ower to amond the conviction when 
fh he penalty imposed is greater than the 
Act authorises; but such conviction 
is invalid.—R. v. Rosk (1882), 22 

N. ae R. 309.—CAN. 
v. GAVIN 


prea ea a 6 
asi}, 30 N.S. BR. (18 it. & G.) 162.— 


Uncertainty. }—Re 
Buar (1884), 24 

















cco. 
eee v. 
N.B mth 72. RY OAN. 





add. —— A conviction 
stated that deft. had sold ae spirituous 
or other intoxicating Hguore,”” & the 
proof was a sale of brandy. The 
conviction was amended under sect. 
118 of tho Act by strik out the words 
‘ spirituous or other.”’ McCakTHY, 
R. be sigma mies N.] B. R. 71.—CAN. 
rplusage. }—EHz 
Rose. (1880), 2 25 2. oe 437.—CA 
Double offence. \—Ke 
Hovis ae v. Dewancsoly 30 N. B. R. 
248,—CAN 
gee. ——— —— Variance from minue 
of adj udication.}—kx p. CONWAY 
(1892), "31 N. B. R. 405,.—CAN. 
hhh —— Variance frominforma- 
tion. L1t: v. BENNETT (1883), 3 O. Lt. 


45.—CAN. 
kkk. ————. a v. HODGINS 
(1886), 12 O. R. 367. Payee 
v. MAR- 


lil. ——. }—TA 
SHALL (4858), 3 N.S. R re Thoni. ) 10. 
—CAN 


mmm. —— Conviction for first offence 

— Form of.}-—Re DWYER, R. v. SULLIVAN 
(1884), 24 N. B. R. 149.—CAN. 

nnn, ——— —~—— Penalty.}-—R. v. Kay, 

Ex p. CORMIER (1908), 2 .L. R. 164; 

38 N. B. R. 3.—CAN. 











000. Mode of enforct 
1 yak lee ali v. Pat (1908), 4 
i 332.—C 

















ppp. Imprisonment, 

An amendment to the Act, autho 
imprisonment without the option of a 
fine for a_ first offence, applies to 
localities that had adopted the Act 

rior to the amendment.—R. us Kay, 

zp. LANDRY (1907), 38 N. B. R. 332 ; 
4 E. L. R. 221.—CAN. 

—— Conviction ooo fret al offence 

che PRether i t ae J 

ar 8s not necessary sus- 
tain a conviction as for a first offence 
under seot. 115 of the Act, that a 
previow conviction should be charged. 
isa. * Pat KELLY (1889), 29 N. B. R. 


mr. ——— ‘Conviction for secon second # offence 


— docused not 
may be convicted of un cena 


pot Muough be he 


under sect. 123 of the Ac 
fa not present at the trial 


Gactke, bee Doran (i880), 2; 
. McDonarp i 
N. B. R. 57 * TGAN ( } 


As’ io lo previon rac eat ote wv. 


Baa he (1888), Pe 0. R. 143.—CAN ' 


of y romana | vw. DOYLE (LBOey 12 
O. R. 347.—CAN. 
L ee Jor third o patel 
oe ya | shite ous offences. ae 
oe. i (1 ies 43 
tis 3 Rh R. 285.—C 


m, —— —— = similar nature. ]} 
—~—There is no power punish as for 
a third offence under the Act unless 
there have been two proR convictions 
for offences of the nature.~— 
R. vo. CLARK (1888), 15 O'R x 49.—CAN. 


n. ——— Conviction for fourth offence 


str; ious convictions. }— 
OMeanen a (1901), 838i N. 8. R. 
Rae 
.-—-— Several Bore one 7 neuen 
offences on day.}—Ex ma PERKINS 
ae go N. Be R. 15.—C 
Convictton—Coasts & charges 
indtuded in.}-—R. v. FERRIS (1889), 18 
QO, R. 476.—CAN. 
———.}—Costs cannot be 
ino ‘aded in a oonviction eer tho 
Act.—R. v. OAKES (1889), 21 N.S. R. 
races ae N. 
»--A conviction 


andbe the Act may include the costs 
& charges of the commitment & con- 
veying deft. to gaol in default of dis- 
treass.—Ezr p. SHEHAN (1891), 29 
N. B. R. 133.—CAN. 
































._}~-It is an excess 
of jurisdiction, {in a conviction under 
the Act, to award costs other hac those 
I for by 52 Vict., c. 45, 2-— 

zr Lae nous (1891), 31 N *b. R. 











ae -+—-It is not an 
exoess of jurisdiction tn a conviction 
under the Act to award costs other than 
those Erp, Ho for by 52 Vict., c. 45, 
a. 2.— we HOWARD (1893), 32 N. B. Rh. 
237.—OA 

b. —— ——- ——..] —R. ». VANTASSEL 
ae 34.N.8. BR. 79.—CA AN. 


——.}—Ex p. Ray- 
worTa TH (1896), 34 N. B. R. 74.—CAN. 
First offence. }— 
In a conviction under the Act for a 
first offence of unlawfully selling intoxi- 
cating liquor, the costs of commitment 
& conveying deft. to gaol, if the fine 
& costs are not levied by distress, are 
in the discretion of the justice. —Kxr Dp. 
hai (1892), 29 N. B. R. 144.— 


Finality of magistrate's 
decision.}—R. v. ALLACE (1883), 4 
QO. R. 127.—CAN. 
f.—— ——.}—R. wv. Ev (1886), 13 
A. my 526.—-CAN. 
The refusal by a 


Tastine to allow deft. to give evidence 
on the trial of an information under the 
Act, is a matter going to tho justice’s 
jurisdiction, & erefore a certiorari 
will Iie to remove the conviction.— 
Ez p. LEGERK (1888), 27 N. B. R. 292. 
~—CAN. 




















-}~—Qu.: whother an 
Hea from a conviction ape) the 
—~He KELLY (1888), 27 N. B. R. 
653, —CAN. 

bb. — Rah abearabeal neve 

been taken away in proceedings 
violation of the Act, a conviction for 
por rragy oe quor will not be interfered 
bid baa ough thers Ades no evidence of the 





the magistrate having 
Jariediction the Act over ed subject- 
matter of cape ae by the 
ph pee over the offen 


oni: DaLzeY (1888), 27 N. Be R. 29.— 


s eanannnalienammemet e. Berry (1918), 
28°0. L RINT OAR wee 


Part XII.—Orrences. 


ad. R. ©. Cantino 
e. Wanun san (1917) 38°0" 0. L. a 
——- Absence nS ee 
of.}-—-Tho red ** absence ” 


M word 
in sect. 105 of the Act did not necessarily 
mean actual absenoe from the place ot 
eo but would apply to a case where 
the original justices , for Rome cause, 
become incapable of ‘acting on the 
—BYRNE ¥. oe (1884), 
24 N. B. R. 161.—CAN 


pee ink of ceping, guor Yea 


The p mesa puon of keeping li quor 
sale crea by seot. 119 of the Act 
arises only where ap liances for the 
sale of liquor, er wie 1 uor, 
- found in m Mipalitica in ch 
is fn force bye-iaw under the. Act 
. eae vw. WALKER (1887), 13 








GE. Evidence of.)—Deft. 
was charged with the offence of keep 
liquor for sale. Evidence was given o 
the fin of certain of the aapiianoes 
mentioned in sect. 119 of the Act :— 
Held: apart from the presumption 
created by that sect. upon the finding 
of such appliances, suc nding was 
evidence of a ecnliig for sale, of the 
weight of which the magistrate was the 
proper Judge.—R. v. BRavy (1886), 12 
O. R. 358.—CAN. 


bh. Evidence of— Actual 
sale.}—Evidence of a asaale of intoxi- 
cating liquor will sustain a conviction 
for keoping Hiquor for sale.—Ar p. 
Sue (1890), 209 N. B. R. 643.— 


kk. —— Partnera—Penally (m- 
nosed severally.J—Exr p. Howarp & 
a (1885), 25 N. B. R. 191.— 


Charged altered from 
selling—In absence of accused.}—Hxr p. 
ox amas (1895), 3 N. B, t. 15.— 

















mm. Charge aA a to selling 
—In absence of arcused.}—N. v. Kay, 
Ex Pp. MELANAON (1908), 38 N. B. Rh. 
362; 4H. 1. RR. 514.—--CAN. 


nn. Destruction on con- 
viction.}——A conviction for selling docs 
not authorise the magistrate to con- 
demn Hquors soized undor @ search 
warrant to be destroyed; sect. 109 
of the Act only applied to “convictions 
for keeping for sale.—PATTON _ v. 
can (1891), 30 N. B. R. 823.— 














HEFFERNAN 
(1887), 13. O. R. 616. —CAN. 


——.}—Er p. JONES (1891), 

31 ON. BE B. R. 78. ~—OAN. 
qq. Supplying Halon for or sale, }—- 
Wy vw. COADE (1907), 4 .R. 51.— 


Sale of liquor—Abrence of 
evidence of sate.}—There being no 
evidence that any beve of an 
intoxicating character had sold 
& therefore no evidence to support a 
conviction sneer the Act, for selling 
intoxicating uora:-—— Held: the 

rates no jurisdiction, & 

the conviction waa quashed.—R. v. 
BgearRD (1887), 13 O. R. 808.—CAN. 

so PPPOE fei Shits oy la 

hard labour.}—R. v. Wallan (1883), 

2 om R. 206.—CAN. 


——_ ——_,}—R. 








rr. 


RR. vo. TOCKER 
(1888), 16 O. R. is ea 


bbb, ——— —— Liab a A Bate 
-——R. wv. HEATH (1887), 1 R. 471.— 
CAN 


ooo. ——- .}~A purchaser 
of intoxicating Uquor, sold in violation 
of the Act, is not Mable to be punished 
a6 an aider, abettor, counsellor or 

rocurer, & ms Chereture be comin stver 
oe t for refusal to tosti 
such ar a aad BARKER (1 91), 
ON B. R. 6.CAN 

PoP aan oN rice ae ee 





109 


for & search warrant 

An er for the deatraction of rs 
without an information upon whic 
base a eearch warrant, is 


t, bad.— 
DIpBLsx, Ez Ee KavVaNaGH (ae), 
34 Bh B. R. 1.6 


am, 


fae executed, }-— 
hee Dp. McCieave (1881), 20 G L. T. 
89.—CAN. 


te, 


Ee p. Dovix (1918), Ln, wit gee 


—_—_ outside uria- 
1896), 29 


in. “oct 
oa FR. v. vecopes 
N.S. R. (17 BR. & G.) 2 
hhh, —— Search warrant Sunday 
execution invalid.}—-A acarch warran 
under the Act cannot be executed on 
Sunday.—-R, v . LAWLOR, Ez p. WILL18 
Baas see ‘i N. Be R. 347; 237 . Crim. 


—— Ww hen issued. }-—-Before 
any > COLIN a charge waa made 
against doft., wu search was iasuod & 
executed, & evidonoo obtained upon his 
premises, undor which be waa oon- 
vioted :—Held: ascarch warrant under 
the Act is a Bran ote to sustain 4 
charge made for an offence committed 
against the Act, & not a proceoding 
taken upon which to found a charge to 
bo made in case If{quor is found on tho 

remisea.—-R. ov. Dorie (1886), 12 

. R.347.—CAN, 


ETO NRRL EATEN 





1 ~TOWNRHEND 0. 
Cox, C. BR, (1907) A. C, 26.—CAN, 
mmm, eae viany of. - 
v. bf oiaa (1887), 13 O. R. 83.—-C AN 
eee nanan oe v, 
DETKuAON (1887), 20 N. 8. (8 R. 
& G.) 222; 8. L. T. 387.—CAN. 
ooo. —— Svuurce of tnformation—- 
Refusal to divulge in court.) —R, vo. 
SPROULE (1887), 14 U. R. 375.—--CAN, 
ppp. Procedure-—Effect of Liquor 
License Act, 1883,}—K2r p. COLEMAN 
an 93 N. 2B. R. 574.—CAN, 

84. lor cock M uat be atrictly adhered 
to.}—Under sect. 107 of the Act it 
is imperative upon the magistrate to 

adopt the procedure spocially mado for 
casos under the Act, tho ah ae pro- 
Visions in that sect. takin the mattlor 
out of the ordinary course laid down In 
the Summar pe a Act.—R. . 
SALTER (1887), 20 N. kK. (8 H. & G.) 
et rs 8 Cc. Ja. Tt, 380. aN 
era. j— hr p. 
126.— 











——- Jnapertor's 
Mocitay (1893), 32 N. B. XR. 
CAN. 


ttt. ——- Parish court commtastonere 

— Jurisdiction. —-A parish ct. comr, haa 
Jurisdiction to try offences under the 
Act.—It. v. CLARKBON, Ke p. HAYKS 
bea 40 N. GU. R. 363; 10 KH. LR. 
6.—OA a 

anaaa, —- — I’ines recoverable unider— 
Disposal vf.}- Semble; the informer 
under the Act, ma 7 be ontitled to half 
A the fino.—R. = KLEMP (1885), 10 

. K. 143.—~CAN, 


bbbb. eee, J LEED 
GRENVILLE UNITED COUNTIES 0. 
BROCKVILLE TOWN (13891), 18 A. KR. 
545.—CAN. 


Canada Temperance Act, 1906-— 

e & transportatton 0 if sor."*} 
—Rh. 9. VERBERG, (1922) 3 a ie 
Pan VD. L. H.711; 38 Can. Crim, 


e A e 


0600 
"“O 


dd — —— ya ortation ''-—--Tis- 
tingu sgh bd R, #. 
Lachohontst 4 at! 61 0. L. R. 509; 68 
1] dD L. R. 565; $8 Can. Crim. Cas. 269 
es ar fs oe here ila ec Ad-— 

mflecatton ATTHEWS 0, 
JIENKING (1904 6 eee. R. 577.—CAN. 
ffft. Paectoaing or Pie es we 

1923-—Licenard Ww 
on. Meh ©. Born, er 025] N. 99.-—IR., 
oe nee. 


m4 Purpoees. F vw. TUNNHBRIM, 
4919) R80, —OAN, 
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Sect. Pen ] 


Roux v. Hewar®t, 
(1919) 1 vi 1 W. Wo . 530.—CAN, Sahin 
t. Conveyance of liquor to local 
area—Prohibtted except to licensee. }— 
R. v. a wish , 21 Man. L. R. 
sais 


lquor for export—W hether 
padre palees government, }— 
A arovinctalet lature has not the 
power to prohibit the keeping of liquor 
hin the province for export to other 
rovinces or foreign countries.—Re 
upson’s Bay Oo. & Her aeENAN, 
(947 Dew W. ®. 167; 10 Sask. L _R. 


b. Tavern License— Excessive acale 
under, }-—-R. v. LAMPHIER & ORR (1908), 
170.L.R.244; 120. W. R. 685.—CAN, 
6, Cancellation of license — Juris- 
diction. }—Liquor fcense Ordinance 
a 18089. 57, confers upon Sindee 
remo Of, power to direct the 

ceacetiag on of liquor licenses which 
havo been obtained in violation of 
rect. 37, as amended by Liquor Liconse 
Act, 1907, 8. 14.——FINSETH v. RYLEY 
Horns, Co. (1910), 31 0. L. 194; 43 

8.0. B. 646; (1911), 449. C. R. 321.— 

d. Patent fui eC aeG seller— 
Exceas of alcohol.}—-R. v. Evga 
SunpnrrEes Co., LTp., [1917] 1 wes Lae 
681; 27 Cun. Crim. Cas. 346.—O 

we Proof of right to atl jae 
&R. Bett & Barron, Lrn., {1922} 
3 Ww. “Ww. R. 6113 69D. LL. RR. 953 37 
Can. Crim. Cas. 246.—CAN. 

{. Sale to prohibited persons.J—It 18 
an offence to supply liquor to a pro- 
hibited person even though the Mquor 
is not for the prohibited person’s own 


prohibiic ing ; 








consumption. Supply includes mere 
delivory.—Hir Pp. alc a) 6 
S. 7 W. 313; 23. N.8. W. WLN, 
03 Pe aekia 





Indian --Quarter-breed.} — 
Dett. was convicted for selling lmtoxi- 
eating UquortoanIndian. The alleged 
Indian was a aneror ues & thore 
was pone se ow that deft. knew or 
suspected t aN. was reputed to belong 
to @ particular band or followed the 
Indian mode of Hife:—Held: con- 
viotion quashed.—-R. v. Huanrs (19086), 
12 B.C. BR, 200; 4W. 1. R. 431.—CAN. 
h. ——- ‘Authority 0 Indian agent 
to convict. LR, ve MoHvuan ee 
13 BLO. R. 2245 7 Wd. 1. 252.—CA 
k. Penalty.J--R. ev. 
MoKuvzan (1884), 6 O, HR. 163.—~CAN. 


MvoAULEY 





ee ae 


ao Jolt, 2 


-] 

ash, 14 O. R. 613.—CAN. 
wen ween, J 1, GRREN (1888), 
12 , R, 3738.—CAN, 

———.] Kx Hr. (1801), 
31K. B. R 84. —OAN, ee 
RR. v, Gray (1906), 
8 W. Ll Rh. 504.—CAN. 

GopINn (1921), 


36 "Gan, Crim, ty h CAN 
Lat" Wina (19 oh kan, D. 260.8 ar AF 
(816) TF T.P. D.baL 8. g,OFPRIOA 
0. We Do eee. ee v. BURT (1913), 


Se eee 











—- JR. 
serie App. D. 556.—S. AF. 
———, Fj, LIFSORTTZ, 
(1918) T.P P, D. 203.—s. AF. ; 
eee CONST Sree 42 POpPAN 
ABLE ; ate 
354.—8. AF. 
~ ao Notice by wife—Forbidding 
huaband.}--GLEASON v, WILLIAMS 
(1878), 27 C. P. 98.—CAN. 
hh. -——— —— ——.}—AUSTIN v. 
Davis (1882), 7 A. R. 478. —OAN. 


kk. -_+-NORTHOOTS ¥, 
sg ean (1887), 14 A. a con pian 


huniy (1890), 17 AL 1A GA GAN. 


JACKSON 


| are 


CAROLE, SCREEN Neen aE ean 


INTOXICATING LIQUORS. 


mm. Sale of liquor—On vessel on lake.} 
—R. v feels et bad § 110.L. R. 
306 ; 80. W. R. 945.—OAN. 


ene a orks. }—BOND 
nn, Near public w 716: ve 


v. CONMEF (1889), 15 O. R. 
ig $98.—OAN. 


~/ -R. v. IRWIN (1908), 
160. 1. R. 454; 11 O. W. R. 728, 730. 


pp. --— ee license-—Liability of 
qumner of BS es.}—R. v. BRADLEY 
(1911), 20 O. omy oR. 33; 30. W. N. 
gee 19 Can. Crim. Cas. 110.—CAN. 
— — —— Whether more than one 
nished.}—R. v. MARTIN (1916), 
‘cam 809; 9 W. W. R. 13817.— 


gee Evidence of consumption 
on premises.j—In a prosecution for 
selling liquor without a license, once 
consumption of Wquor on accused’s 
premises is admitted, the magistrate 
must treat the evidence as conclusive 
of a salo & convict.—R. v. SIMULUK 

(1915), 31 W. L. R. 577.—CAN. 
ale, }— 


tt. -—— Proof of 8 
eee tole vw. R. (1906), T. S. 771.— 


eee: to ete - 
12), 23 0. R., 
; 8D. end 104. 


Erecutory contract. ang 
LAWLESS (1912), 21 O. W. 
O. W.N. 669; 2D. RR. ia. 














aaa 
R. vw. Sreptsnnaon (1 
269; 40. W.N 

—CAN, 

bbb. 

IR. wv. 
247; 
—OA 














coc, 
Suge.) — R. v. RicoaARDSON (1891), 20 
O. R. 514.—CAN. 

ddd. Summons —iWhether six 
days’ service.J)—Ex ie ren (1854), 
oe bi R. (3. All.) 48.—C 
——— ae mot on 
ith aa ect of.}J—R. ov. MCCONNELL 
(1843), 6 O. 8. 629.—CAN. 

fff, —— ——-— Information —Form of.) 
ban v. HAZEN (1893), 20 A. R. 633.— 











e 





ggg. Information vane. }— 
R. v. FeRGUSON (1834), 3 O. S. 220.— 
CAN. 

hhh, —— ——~— Information defective. ] 
OA. CAVANAGH (1877), 27 C. BP. 537. 

kkk, Non-appearance - 
tnformant—No objection made. )—Ex 
GOLDING (1879), 19 N. B. RR. 47. —CAN 

lil. Conviction under local 
option bye-law.}—h. v. LEACH (1912), 
21 0. W. ie 919; 18 Can. Crim. Cas. 
487.—CAN 

mmm, -—— ——~— Conviction for first 

Nes gal j}—Kt. v. HAZEN (1893), 











an eo «Whether conviction 
amendable.J—Er p. BuLack (1879), 
§ he R. 183.—~AUS. 


——— ——-, }}--e WaTTS, Re 
Emery (187 (1870), 5 P. It. 267.—CAN. 


Ppp. Conviction-——Form of.] 
—On wu conviction for selling Hquor 
without a liconse, it is not necessary 
that the Aeeuiction should contain 
an adj udication of forfeiture of all 
liquor in deft.’s possession.—Fr 
iia a ae Geet 21 - Ss. W.L 
aoe 17 N . W.N. 160. —Aus. 


R. 
Frenon (1843), 4.N. B. R. (2 Korr) 121. 
seiictat 








et iss ON Re 
i6.—CAN. 


— a Seo ener 


tt. -——— mk 
gan sy m (1858), 8 N. B. R. rs All.) 


aaaa. —_—- ——.}—R. vw. 
KING (1860), 60), 20 Cc. P. 24 246. CAN, 


bbbb, —— 
STRACHAN (1869), 30 C. P. 182. EAN: 
aces, et nies ae PR. | 
UmENS CounTY JJ. (1875), 15 N. B. R 
( Pug.) 485.—CAN, 
dddd, ——— = FR. 20. 


488.—CAN. 





ence, —— Dismisaat police 
magistrate—W hether .}—No ap- 
peal lies Rah ipa an order of a police 


magistrate dismissing a Gharge of eelling 
intoxicating Seubres without a license, 
contrary ve the Liquor oe 
rdinance (Alta.).—He McCaLyi 
HuRRY sit), 17 Raa L. R. "533; 


3 Alta. ae et R. 3 
Juriediction in ia 
MoAnravn Py aegn a5 25 

U.C. R. 498.—C 


ssee. ——— ——.}—R. 
WILSON (1894), 27 Terr. L. R. 79. —CAN. 
hhhh, —— Penalties—How re- 
coveruble. hg et o. ARMSTRONG (1864), 
11N.B (6 All.) 81.—CAN. 
kkkk. —— —— Imprisonment with 
hard labour—Conviction tinvalid.}-—R. 
v. ALLBRIGHT (1881), 9 P. R. 25.—CAN. 
ll. —— Imprisonment in default 
of distress.}—R. v. HARTLEY (1890), 
20 ne — 481.—CAN. 
—— St abla pl 
defauil of of " payment of costs are 
HARSHMAN (1878), 14 N. B. R. (1 Base ) 
oe —CAN. 
nnn, ——— On Sunday. }—R. v. Roppy 
asi) 41 U. O. R. 291; 1 Cart. 709.— 
as During prohtbited hours. }— 
ier p. SEXTON sis), Rar R. N.S. W. 
51; 36 N.S. W. W. 24.—AUS. 
PPP. an punishable by 
yee lala agp #-R. v. Buack (1878), 
C. R. 180.—CAN. 
aqqq. By licensed brewer in local 
O tye area—To person outside.)-— 
.v. WRiGHT (1915), 8 O. W. N. 56; 
33 0. lu. R. 237.—CAN. 
rrrr. ——— By chemist—Consumption tn 
rier ry v. McCay (1893), 23 O. R. 
tttt, —-— 




















Omission to enter sale 
in book.}—The non-entry in a book 
of a lawful sale of liquor by a chemist 
does not constitute an absolute con- 
travention of R. 8. O., 1887, 8. 194, but 
merely throws on deft. the onus of 
clearly rebutting the presumption 
which the statute had raised eae 
him.—H. v. ELBORNE (1892), 21 O. R. 
504.——CAN. 


aaaaa. ——— -}—R. v. DOMINION 
DruG Srores, LtTp., (1919) 2 W. W. R. 
413; 31 Can. Criin. Cas, 86.—CAN. 


bbbbb. Keeping for sale—Meaning of 
liquor.J—R. v. SOAYNETYT Aare 34 
O. L. R. 373; 9 O. W.N. 13 

cococo, Evidence of.}—fRh. v. BORIN 
ee aan W.N. 472; 29 0. L. R. 


584.—CAN 
ddddd. .J—The fact that a 
pereon charged with kee ing liquor 
sale testifies that the liquor found 
in his possession was kept for his own 
use & not for the purpose of sale doos 
not nocessarily disprove the statutory 
presumption arising from such 
poeeon. The justice is entitled to 
h the evidence.—R. v. MOKINLEY, 
net 732 W. W. R. 1069.—CAN. 
What amountsto.}—-Kee 
y= where beer is provided wi 
but where the visitors are 
permi "to deposit moneys in a 
pot, iG which are to renew the 
supply ot peer is keeping liquor for the 
po sale.— RE CORDRAY (1916), 
4 “h.. oR 1169.—CAN. 
Parrrie C78), at) 


rrtt?, —————- Horm oy ne 
mifment.}—R. v. 
U. C. R. 612; 2 Cart. 6 
————-. }-R. See aera 
52 " R, 257.—CAN,. 
sum irregular. oe Soros (18) 42 
v. ’ 
ae C. R. 220.—CAN. 




















kkkkk, —— Com of 
Reasonable time for—What 
conettiades.}-—Lavim v. Hitt (1919), 52 
N. 8. R. 315.— CAN, 


Part XIII.—Hasrrvat DrunKkarbs. 


PPE 


- ee ee, or — 
v. Fone Quer ving & Fon of ie gta 
N. 8. RB. 39 D. L. R. 60; 23 
. Crim. Cas. en 


he. = ‘Send. sworvant = 


Three 
ees neceseary.}—R. v. SALTER 
(1856), 8N. B. 6,2) All. ne CAN. | 


WELL (1856), 8 N. Bel R 3 wUAR TE 393.— 
CAN. 


; 


ay Ptr 








L of premiece—Obdstruc- 
tion of o i v. Hopes (1893), 23 
O. R. 450.—CAN. 

m, ~——- Formal demand for 
admittance .--The right of 


search given by Liquor License Act, 
1887, c. 194, may be cxercised without 
any preliminary statement of the pur- 
pose aoe which the soarch is to be mac. 
A formal demand aot admittance is 
sufficient.—R. pes (1891), 18 


A. R. 482.—CA 

Whether right to search 
peraon implied.}—In iia absence of 
ex pross ectharity to search the person 
such authority ie not iinplied from tho 
power given to search the premises, 
& the person searched is ontitled to 
recover as for & common assault.— 
i e. PAINT Sige 51 N. 8S. RR. 114; 

iL. R. —CAN. 


EO eeaameeead 


SLOAN 











Deacription of aye 
yyy vw. MoGARRY (1893), ut 
Re 59,—CAN. 

p. Seizure of parh radii air 
inepector—Judicial authorit mecentary | 
ai een & Co. v. McLEAN (1910), 
9 E. L. R. 14.—CAN. 


—me of police commisstoner oe 
KELLER vv. rhe ee ew. Re St8 53 3 
L. R. 18; 

8: & ; R Biol a 

461.—CAN. 


¥. ——~ Grounds for.J-—R DRUM- 
MOND, >, Ex p. GRIGG (1878), ‘4 "vy: L. R. 
146.—AUS. ; 

t. Deatruction of liquor— Jurisdiction 
of magistrate to order—In. lobia tases not 
laid by eon making ¢.}-—-R. 
Chante 11919), 52 N.S S. R. 406. CAN. 

Necessity for proof of for 
feitur c order. Pa se OONMICE (1889), 
16 re R. 398.—CAN. 

b-— Mistake 0 f police 8. 
Ing KON ov. AeCHIn BALD a 08), 17 

O. L. R. $84; 12 O. W. R. 592, 997; 
14 Can, Crim. Oas. 201.—CAN. 

e. Igno cone of intoxicating nature 
of heserda mmaterial.}—R. v, Sipo- 
bray see 5,7 L. R. 397.—CAN., 

cheetah Sa AA third ee 
Pe peceeing gf hale convictions—-Forn 
of.J—R. wv. N OLEAN. (1893), 35 N.S. at 
(13 BR. & G.) 449.—CAN 

e. Evidence of previous con- 
victions.}—Previous convictions may 
be used as evidence upon which to base 
a couviction for a third offence against 
Liquor License Act, as often as such 
offence is cha rged & prov ed.—-R. v, 
Brazvow (1H04), 36 N.S. ht. 554.—CAN, 


2. Liquor License Act (N.S.), 1895 -- 
Regulation sof conditions of sale-—Screen 
ae ar v. PowrR (1896), 28 
(18 R. & G.) 373.—CAN. 


aa. Shop license—Licensee selling less 





lil 


than minimum quantity. R. 
ae (1867), 20 U. ay ees 


———— —————, - RR. 0. FIRMIN ? 
33 v. ©. R. 528.—CAN. Nets) 
®. CUNERTY 


(1804), 20 O. RBI LOGAN 


dd. Whether tnformer wil- 
ness.}—Tho informer is a competent 
piluces in cases arising under 3% Vict. 


33 (O.).—R. 0. STRACHAN (1869), 

20 CG. P. 182.—CAN. 
e0, Informer license s 
—For an offenoe under Liquor License 
Act, 1887 (0. 194), the licanse raepestor: 
FRARMAN (1892), 22 





who lays the information {s a com 
witneas.—R. . 
QO. R. 456.—CAN, 
ff. Appeal from magtatrate’ & dectsion 
—hthen granted.|}—The decision of 
magistrates upon matters of fact must 
und to be pervorse & incoonsistont 
with any rational view of tho evidonce 
before a ct. of ap appeal will undortako to 
disturb them. UNT v<. OLDRIDGE 
(1882), 6 Nfld. L. R. 426.—NFLD, 
BE. —— Fresh evidence.}-—-THOMEY 
ct IE WARD (1886), 7 Nfld. L. BR. 119.— 
hh. Jndorsement of conviction on 
license—N eccssil y for. J~R. 0. Donn 
ce goes & JJ., (1006) 40 I. L. T. 


—_ 
° 


kk. Notice of intended prosecution— 


lal or.) —-WALSH v. DonWENTY 
(1907), 6 CG. L. R. 196.—AUS, 

l,--——— Pian torent v. KELLY (1908), 
tc fi R. 30. ~AUS., 


Part X111.—Habitual Drunkards. 


See Habitual Drunkards 


Inebriates Act, 1898 (c. 60). 

805. Who is—Question of fact.|—The word 
‘ habitual” is not explained or defined in Habitual 
Drunkards Act, 1879 (c. 19), & it is in each case a 
question of fact whether drunkenness ia only 
occasional or is habitual within the meaning of 
that Act.—RoOBSON v. ROBSON (1904), 68 J. P. 
4:6, D.C. 

806. ——— Person habitually drinking to excess 
—Unable to manage affairs when drunk—Capable 
when soper.|-- EATON v. Bust, No. 808, post. 

807. |—Justices are not en- 
titled to > find that a person is a habitual drunkard 
within the meaning of Habitual Drunkards Act, 
1879 (c. 19), unless they are satisfied that by reason 
of the habitual intemperance the person charged 
is (1) dangerous at times to himself or herself or 
to others, or (2) is incapable of managing himself 
or herself & his or her affairs. (3) 1t is necessary 
to prove that, though a person may be excessively 
intemperate and violent at times, the acta of 
violence were brought about by reason of the 
intemperance.—-TAYLER v. TAYLER (1912), 56 Sol. 








Jo. 572, D. C. 
808. ——- ——— Dangerous when drunk.}—The 
expression ‘‘ habitual drunkard’’ in Habitual 


Drunkards Act, 1879 (c. 19), s. 3, & Inebriates Act, 
1898 (c. 60), 5. 2 (1), applies to a person who habi- 
tually drinks to excess, & who is, when drunk, 
dangerous or incapable of himself or 
his affairs, fas thew h Pigg sober he is capable 


of managing bl affairs.-EATON v. 
Best, (1009) 1 K. 1 B. 


Act, 1879 (c. 10); [100 L. T. 494; 73 J. P. 118; 26 T. L. R. 244; 
22 Cox, C. ©. 66, D. C. 
809. — To himself & others.]—— 








TAYLER v. TAYLER, No. 807, ante. 

810. —— Acts of violence caused by In- 
temperance—Necessity for proof.|;—TayLen v. 
TaAYLEK, No. 807, ante. 

811. Offences by—Jurisdiction of court-—To 
order notice of conviction to police authority — 
Consent of defendant to be tried summarlly.|— 
(1) The register of the minutes or memorandum 
of convictions of a ct. of summary heehee tbe pa 
which has to be kept under Summary Jurisdiction 
Act, 1879 (c. 49), 6 22, by the clerk of the ct. is 
admissible in evidence to prove a previous con- 
viction of deft. for a similar offence in the same 
ct. (2) The consent of deft. to be tried summarily 
under Inebriates Act, 1808 (c. 60), 8. 2, is necessary 
before a mayistrate can make an order under 
Licensing Act, 1002 (c. 28), s 6 (1).—PoLice 
COMR. v. DONOVAN, [1903] 1 K. B. 805; 72 1. J. 
K. B. 545; aub nom. METROPOLIS POLICE CuMR. 
v. Donovan, 88 L. T. 555; 67 J. P. 1475 52 
W. R. 14; 19 T. L. R. 302; 47 Sol. Jo. 437; 
2 Cox, U. O. 485, D. C. 

nnotation cae Mentd. Wing t. Eprom U. D. C. 

ATTv04), 68 J.P. 259. 

812. ——— --—- ——— Proof of previous con- 
victions.)—PoLice Comr. v. DONOVAN, No. 811, 
ante. 

818. ——— ———- To order detention in reforma- 
tory With additional sentence of imprisonment.|-— 
ear was convicted of neglecting four children 
. & also of being a habitual d. She 








632 | 18 Le J. K. B. 425; 
PART XIIL 


$05 1. Who te—Queetion of fact.}— 


R. v. Menuan, (1905] 2 1. R. 577.— IR. 
t. Placing name on Indian Het— 





Danone: 0, bi aa ar s (81091 10) 18 OW. W. RK. 


B52; 21 O. 
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was sentenced to twelve months’ imprisonment 
with hard labour, to be followed by t ears’ 
detention in an inebriate reformatory :—Held : 
the sentence was too severe & it should be reduced 
to twelve months’ imprisonment with hard labour, 
to be followed by twelve months’ detention in a 
reformatory.—R. v. PRINCE (1908), 25 T. L. R. 
107; 1 Or. App. Rep. 252, 0. ©. A. 

. —By Inebriates 
Act, 1898 (c. 60), s. 2 (1), ‘‘ Any person who 
commits any of the offences mentioned in 
Schedule I. to this Act & who within twelve 
months preceding the date of the commission 
of the offence has been convicted summarily at 
least three times of any offences so mentioned, & 
who is a habitual drunkard shall be liable upon 
conviction on indictment or if he consents to be 
dealt with summarily on summary conviction, to 
be detained for a term not exceeding three years 
in any certificated inebriate reformatory the 


INTOXICATING Liquors. 


managers of which are willing to receive him”: 
—Held: where a person is convicted on an indict- 
ment preferred against him under the above sect. 
a sentence of imprisonment with hard labour 
cannot be inflicted upon him in addition to the 
detention in a certified inebriate reformatory 
authorised by the sect.—R. v. Briaas, [1909] 1 
K. B. 381; 78 L. J. K. B. 116; 100 L. T. 
240; 73 J. P. 31; 25 T. L. R. 105; 653 Sol. Jo. 
164; 21 Cox, C. C. 762; 1 Cr. App. Rep. 206, 
C.C. A. 

815. ——— Obtaining liquor—Proof of personal 
purchase of liquor.]—It is not necessary, for a 
man to be guilty of an offence under the statute 
that he should go into a public-house, & get the 
liquor himself. If that were so, he might stand 
outside & send a friend in for the liquor, & so 
evade the provisions of the Act altogether (KEN- 
NEDY, J.).—DERBYSHIRE v. DOWNES (1905), 
Paterson’s Licensing Acts, 35th ed. p. 400, D. C. 


Part XIV.—Sale of Intoxicating Liquor on Credit. 


SrotT. 1.—SPIRITS. 


SuB-sKcT. 1.—To WHAT SALES PROHIBITION 
APPLIES. 


See Sale of Spirits Act, 1750 (c. 40), 8s. 12; Sale 
of Spirits Act, 1862 (c. 38), s. 1; Licensing Act, 
1921 (c. 42), 5. 8. 

816. Sale for purposes of resale-—— Whether ap- 
plicable.]|—Sale of Spirits Act, 1750 (c. 40), against 
selling liquors in quantities under the value of 
20s. does not extend to liquors sold for the pur- 
pose of being sold again.—JACKSON v. ATTRILL 
(1798), Peake, 241, N. P. 

Annotation :—N.F. Hughes v. Done (1841), 1 Q. B. 294. 

817. |—Sale of Spirits Act, 1750 
(c. 40), 8. 12, which enacts that no action shall be 
maintained for any debt on account of spirituous 
liquors unless the debt be bond fide contracted at 
one time to the amount of 208., applies to cases 
where the liquor is sold, not to be consumed by 
the purchaser, but to be sold again by such pur- 
chaser, being a publican, to his customers. To 
a declaration in debt for goods sold & delivered, 
deft. | reap that the sum was claimed in respect 
of spirituous liquors supplied by pltf. to deft., & 
not in respect of any other matter; & that no 
pare of the sum or demand was bond fide con- 

acted by deft. at any one time to the amount 
of 208. or upwards :—Held: this plea showed a 
defence under the statute, though it did not ox- 
poe negative the supposition that the sum might 

e made up of claims nae sales originally exceed- 
ing 208. each, bur reduced below that amount 
by pee eS ee v. Done (1841), 1 
Q. B. 204; 4 Per. & Dav. 708; 10 L. J. Q. B. 
65; 5 Jur. 887; 1138 E. R. 1144. 

818. Claim tly for spirits—Not maintainable 
ge spirits.|—GILPIN v. RENDLE (1809), 1 Selwyn’s 

. P. 13th ed. p: 76, N. P. 
dAnnotation :— . Hughes v, Done (1841), 1 Q. B. 294. 

819. ——— ———.] — Pltf., in an action for 








PART XIV. SECT. 1, SUB-SECT. 1. 


(1843), 6 O. S. 453.—CAN, 


tavern bill, is not entitled to recover for any items 
under 20s. for spirits supplicd to the guests, such 
sales being prohibited by Sale of Spirits Act, 1750 
(c. 40), 8. 12.—BURNYEAT v. FLUTCHINSON (1821), 
5 B. & Ald. 241; 106 E. R. 1181. 

Annotation :—Refd. Hughes v. Done (1841), 1 Q. B. 294. 

820. Spirits mixed with water.|—A bill of ex- 
change, part of the consideration for which is 
spirituous liquor sold in less quantities than of 
208. value, is totally void, although part of the 
consideration was money lent. Sale of Spirits 
Act, 1750 (c. 40), 8. 12, making illegal the sale of 
spirits in less quantities than to 20s. value, unless 
paid for, extends to spirits mixed with water.— 
Sar GILLMORE (1810), 3 Taunt. 226; 128 

C. R. 90. 
Annotation :—Refd. Gaitskill v. Greathead (1822), 1 Dow. 

& Ry. K. B. 359. 

821. Sale of different spirits—- At same time— 
Total amount over twenty shillings—Recoverable.] 
—If a person sell two sorts of spirits at the same 
time, to an amount above 20s. he may recover 
the price, although the amount of each species 
of spirits be under 20s.—OWENS v. PORTER (1830), 
4C. & P. 367. 

822. Sale to resident guest—Not applicable.|— 
Sale of Spirits Act, 1750 (c. 40), s. 12, which pre- 
vents a person from recovering for spirits supplied 
to a smaller amount than 20s. at a time, does not 
apply to spirits supplied by a hotel keeper to a 
guest who is resident in his hotel.—PRocToR v, 
NICHOLSON (18385), 7 C. & P. 67, N. P. 

Annotation :—. . Hughes v. Done (1841), 1 Q. B. 294. 


SuB-SECT. 2.—SECURITY FOR PAYMENT. 

See Sale of Spirits Act, 1750 (c. 40), 8. 12; Sale 
of Spirits Act, 1862 (c. 38), 8. 1; Licensing Act, 
1921 (c. 42), 8. 8. 

823. BU of exchange—Whether valid.]—Scorr 
v. GILLMORE, No. 820, ante. 


MCAULEY tv. LAWLER (1860), 4 All. 600. 
——CAN. 


a. Sale below twenty shillings (1220. 7 Wg ae, & MO 
value, }—24 Geo. 2, 0. 40, disallowing the (1868), 7 N. 8. R. 909.—CAN. PART XIV. SECT. 1, SUB-SECT. 2. 
gale of anirituous Hquors at one 6 .——,.]—Hiesett v. McDONALD, 823 |. Bi exchange — Whether 
of quantities of lesa value than 20a.,to 3 N. Z. Jur. N. 8. 102.—N.Z. valid. YTH v. MCNEILL (1864), 6 
be ngar aye dah tho the shop. ip not in e. Sale to tnnkeepers.}—The pro- N.S. R. (2 Old.) 75.—CAN. 
Wirt (1886), 8 OS 101L--GaN =” ~bibition in 17 Vict. c. 15,8, 13, againet note—IWhether valid.} 
f ier : . selling liquor on credit, only applies -—B&NaRD v. McKay (1893), 9 Man. 
b. ———~.]) — HEaRrLy v. HEARNS to innkeepers & tavern keepers ~ R. 156.—CAN. 


Part XIV.—Sarz or Introxicatmine Liquor on CREDIT. 


824, ——— ———.}—-A bill of ex accepted 
by an officer in the service, ae 

amall quantities of spirits under the ue of 
208. su plied by a publican to be used out of his 
house by recruits others under the command 
of the acceptor, is valid, notwithstanding Sale of 
Spirits Act, 1750 (c. 40), s. 12.—SPENCER v. 
Surry (1811), 3 come: 9, N. P. 

825. .J—Pleas to a declaration upon 
a bill of exchange, with counts for goods sold: 
(1) that part of the consideration of the bill was 
spirituous liquors sold at different times, in 

uantities less in value than 20s.; (2) that pltf. 

deft. had accounted together, & that the latter 
had given the former a bill of exchange for the 
amount of the goods mentioned in the common 
counts, which bill is still outstanding & unsatis- 
fied; are issuable pleas, & cannot be treated as 
nullities, entitling pltf. to sign judgment as for 
want of a plea.—GAITSKILL v. GREATHEAD (1822), 
1 Dow. & Ry. K. B. 359. 

$26. —— ———.]—SmirH v. SmirTH (1815), 6 
L. T. O. S. 123. 

827. Double security—Blll & note—Recovery 
on one permitted.!—A publican took from a person, 
who boarded & lodged in his house, a bill & a 
note, both at one time, for his score, part of which 
consisted of a demand for spirits, but not to the 
amount of either bill or note; money was also 
paid on account :—/Zeld:- in an action on the 
securities, although they were given at the same 
time, pltf. ee recover on one of thern, &, also, 
he might apply the money paid in reduction of 
the demand for spirits, although such demand 
could not be recovered, in consequence of Sale 








of Spirits Act, 1750 (c. 40).—CROOKSHANK v. ROSE | 


(1831), 56 C. & P. 19; sub nom. CRUICKSHANKS 


v. Rose, 1 Mood. & R. 100, N. P. 
'”  _s—Mentd. Scymour v. Pickett (1905), 92 L. T. 


SUB-SECT. 3.—APPROPRIATION OF PAYMENT. 


See Sale of Spirits Act, 1750 (c. 40), 8. 12; Sale 
of Spirits Act, 1862 (c. 38), 8s. 1; Licensing Act, 
1921 (c. 42), 5. 8. 

828. Debt partly for spirits— Right to appro- 
priate payment to spirits.|—Where parties having 
cross demands, scttle & balance (cis accounts, 
though part of pltf.’s demand was one for which 
no action could be supported, the settlement of 
the accounts shall bind deft., so that he cannot 
set up that defence to an action for the balance. 

Deft. when he settled the account made no 
objection to the demand for the liquors. ... If 
the payer of money makes no appropriation of 
it, nor directa it to be placed to any particular 
account, the receiver of it may (MANSFIELD, C.J.). 

pa eoN Ne (1806), 6 Esp, 24, N. TP. 

L Ons i— - Wilson v. 34 . C37 ; 

>; Laycock & Pickles (1863), “Be Su 

829. -]—CROOKSHANK vy. KOSE, No. 
827, ante. 

830 


ENE =— aia 








: & to recover remainder of 
claim.}—Pitf., in an action of debt, proceeded for 


PART XIV. SECT. 1, BUB-SECT. 3. Sesu.) 1372; 15 Se. 
628 1. Det partly for ga bad 
rife 


to appropriate an re 0 irits. 
JOHNBTON v. Law (1843), 5 Dun. Ct. of 


J.--VOL. XXX. 


PART XIV. SECT. 
g. Action on note for price—Un- 
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£18, but delivered a particular of demand, con- 
taining items to the amount of £11 for spirits 
supplied in quantities not amounting to 20s. ata 
time, & £23 2s. for other articles. It epyestee 
at the trial that deft. had paid pltf. £17, but there 
was no proof of any appropriation of the payment 
by either. The jury found that pltf. had appro- 
psu £11 of the £17 already paid, to the demand 
or spirits, & they gave him a verdict for £17 :— 
Held: such finding was not in contravention of 
Sale of Spirits Act, 1750 (c. 40), 8. 12, which pro- 
hibits any recovery for spirituous liquors e8s 
the debt shall have been contracted at one time 
to the amount of 20s.—Pumportt v. JONES (1834), 
2 Ad. & Hil. 41; 4 Nev. & M. K. B. 14; 41. J. 
K. B. 65; 111 KK. R. 16. 

ainnotatrions :-—Refd. Milla v. Fowhes (1539), a Bing. N.C. 


455; Friond v. Young, [1897] 2 Ch. 421. entd. Smith 
‘: Rie Uae 2k. B. 317; Seymour v. Pickett, (1905) 


SUB-sECT. 4.---PLEADING, 

Sce Sale of Spirits Act, 1750 (c. 40), 8. 125 Sale 
of Spirits Act, 1862 (c. 38), 8s. 1; Licensing Act, 
1921 (c. 42), s. 8. 

831. Claim composed of several sums under 
twenty shillings—-Not necessary to show sums not 
reduced by part payment.|— HL uquks v. DONE, No. 
817, ante. 

See, further, PLEADING. 


Si.cr, 2.--BEER. 
SUB-SECT. L- CONSUMED ON PLUEMISIES, 
See County Courts Act, 1888 (ce. 43), 8. 182 3 
Licensing Act, 1921 (c. 42), 8. 8. 


‘) 


Sup-secT. 2.0 Kor Punrosks OF RESALE. 
832. Sale to unlicensed person — For resale by 
licensed agent -Whether price recoverable from 
middleman.|-—A brewer, who supplies beer to a 
public-house, cannot charge any person an & 
primary debtor but the person licensed to keep the 
house; & if beer be so supplied on the credit of 
a person not Jicensed, the brewer cannot recover 
against such person, on the ground that it 15 a 
fraud on the excise. -Mi&ux v. JIUMPiotnes (1828), 
30. & P. 793; Mood. & M. 182, N. I. 
Annotations ‘- NUE, Brooker v, Wood (1834), 5 B. & Ad. 
ae Mentd. Annstrong v. Lowis (1544), 2 Cr. & M, 


833. a ea carry ng on by A. 
of the business of retailing beer in a public-house 
in the name & by the agency of B., the person 
licensed by the mayistrates, is not a fraud on the 
licensing system. <A sale to A., therefore, for the 
urposes of such trade, 1s valid.— BROOKER v. 
Voop (1834), 6 B. & Ad. 1052; 3 Nev. & M. K. B. 
06; 3L. 3. K. B. 06; 110 KB. R. 1081. 

824. —— —-- - No fraud on licensing system.]— 
BrookER ve. Woon, No. 833, ante. 


nmecessary to prore license.}-- M‘ AULEY 
r. LAWLER (1860), 9 N. B. R. (4 All) 
600.—-CAN. 


Jur. 607,— 6COT. 
1, SUB-SECT. 4. 
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INTOXICATING LIQUORS. 


Part XV.—War Legislation. 


835. Sale or supply—Hours of sale.} — Intoxi- 
cating Liquor (Temporary Restriction) Act, 1914 
(c. 77), s. 1 (1), provides that licensing justices 
may ‘‘ by order direct that the sale or consumption 
of intoxicating liquor on the premises of any persons 
holding any retailers’ license in the area, & the 
supply or consumption of intoxicating ae in 
any registered clubs in the area, shall BUs- 

ended while the order is in operation, during such 

ours & subject to such conditions or exceptions 
(if any) as may be specified in the order: Provided 
that, if any such order suspends the sale, supply, 
or consumption of intoxicating liquor at an hour 
earlier than nine at night the order shall not have 
effect until approved by the Secretary of State.” 

Licensing justices made an order directing that 
‘“‘the sale or consumption of intoxicating liquor 
on the premises of persons holding retailers’ 
licenses, & the supply or consumption of such 
liquor in registered clubs, shall be suspended in 
the evening of each day, after the hour of 10 
o’clock until 6 a.m. on the following day being a 
week day, & 12.30 p.m. on the following day bein 
a Sunday’’:—Held: the order did not suspen 
the sale, supply, or consumption of intoxicating 
liquor in registered clubs ‘‘ at an hour earlier than 
9 at night,’’ within the meaning of the proviso 
to the above sub-secct., & took effoct without the 
approval of the Secretary of State. —LmE v. AYK- 
ROYD, [1915] 2 K. B. 692; 84 L. J. K. B. 1831; 
eae T. 451; 79 J.P. 381; 31 T. L. RR. 445, 

836. ——- ———.]|—- By an order made on 
Oct. 23, 1014, by the Winchester licensing Justices 
under Intoxicating Liquor (Temporary Restriction) 
Act, 1014 (c.77),s8. 1 (1), it was directed that ‘‘ the 
sale or consumption of intoxicating liquor on the 
premises of each & every person holding any re- 
tailers’ liconse or licenses in the Oity of Winchester 
area shall be suspended while this order is in opera- 
tion arg the hours between nine & eleven 
o’clock in the afternoon of each & every day”’ 
from Oct. 23, 1914. 

At 10 p.m. on Juno 12, 1915, while the order was 
in operation, six men were found on applt.’s 
licensed premises consuming intoxicating liquor, 
which had been sold to them by applt. All the 
six men were bond fide lodgers of applt. & were 
lodging in ss ner premises, & the liquor had been 
eubpeS to them as such lodgers :—Held: Intoxi- 
cating Liquor (Temporary Restriction) Act, 1914 
(c. 77), was intended to be a complete code as to 
the terms & conditions under which licensed pre- 
mises were to be opened during the time that Act 
remained in force, & the care ee in favour of 
lodgers in Licensing (Consolidation) Act, 1910 
(c. 24), 8. 61, could not be incorporated into it. 
The justices were empowered under the Act of 
1914 to make an order as to the sale or ad: 
tion of intoxicating liquor, subject to such condi- 
tions or exceptions as might be specified in the 
order, & as the justices in the present case had not 
seni any exception in the order in favour 
of lodgers, therefore applt. had committed an 
offence in supplying intoxicating liquor to lodgers 
during hours when under the order the sale or 
consumption of intoxicating liquor was suspended. 
—KING v. Sim (1916), 85 L. J. K. B. 1621; 115 
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835 1. Sale or supply—Howurs of eale. | 835 i 
—HINNEGAN 9, Hawt. [1916] 8. ey KR 


mtaemg tne 


i. i 
Sma, (1916) 8. C. (J.) 34.—800T. 


L. T. 124; 80 J. P. 824; 14 L. G. R. 882; 25 
Cox, C. CO. 464, D. O. 

837. ——— Price—Beer sold in ‘‘ public bar.’’]— 
By clause 15 of the Spirits (Prices & Description) 
No. 2 Order, 1918, ‘‘ The expression ‘ public bar ’ 
means :—(a@) Any bar on licensed premises, except 
such bar or bars in which, prior Apr. 1, 1918, 
beer was not sold at (or at less than) the putes 
set out in the Beer (Prices & Description) Order, 
1917... .’? :—Held: in the above clause ‘‘ beer ’’ 
does not mean beer without reference to gravity, 
but means beer of the gravities in respect of which 
two maximum prices were fixed in the Beer 
(Prices & Description) Order, 1917.—BILLows v. 
Epwarps (1919), 89 L. J. K. B. 88; 122 L. T. 
184; 83 J. P. 268; 36T LL R.9; 17L. GR. 


741, D. ©. 

838, —_— —-—- Sale at excessive price — Specific 
gravity.|.—STawarTr v. Simpson, [1919] W. N. 
122, D. O. 

839. ——- ——- ———.]—-FowLE v. MONSELL 
(1920), 90 L. J. K. B. 105; 124 L. T. 154; 85 
J.P.25; 36 T. L. R. 863; 18 L. G. R. 661, D. C. 

840. Mode of sale—Credit.|—By s. 8 (1) 





(a) of the Order made by the Central Control 
Board (Liquor Traffic) for the London Area, ‘‘ No 
person shall either by himself or his servant or 
agent sell or supply in any licensed premises or 
club or dispatch therefrom any intoxicating liquor 
to be consumed either on or off the premises .. . 
unless it is paid for before or at the time when it 
is supplied or dispatched or taken away ”’ :— 
Held: under Defence of the Realm (Amendment 
No. 3) Act, 1915 (c. 42), 8. 1, the above provision 
is not ulira vires, & means actual payment in some 
recognised form, such as cash, or notes, or some 
symbol for cash or notes, a mere promise to pay 
not being cnough.—WuiITuAM & BUTTERWORTH 
v. LINDLEY (1920), 37 T. L. R. 75, D. C. 

841. Supply subsequent to sale.] — The 
expression “‘ supply ’’ in an Order of the Central 
Control Board (Liquor Traffic) includes supply 
where there has been a previous sale, although by 
regulation 27 of Defence of the Realm (Liquor 
Control) Regulations, 1915, the word ‘ supply ”’ 
is defined as meaning ‘‘ supply otherwise than by 
way of sale,’”’ provided that the act of supplying 
is not actually a part of the transaction of sale. 
Therefore where intoxicating liquor has been sold 
in licensed premises & appropriated to the pur- 
chaser during lawful hours, but handed over 
during prohibited hours, the offence of ‘ supply: 
ing ’’ in prohibited hours has been committed.— 
HALL-DaLWoOoD v. EMERSON (1917), 87 L. J. K. B. 
296; 16 L. G R. 107; sub nom. EMERSON v. 
HaLL-DaLwoop, 118 L. T. 20; 82 J. P. 50; 84 
T. L. R. 153; 26 Cox, O. C. 146, D. C. 

.]—Resp. was the holder of a 
license for the sale of intoxicating liquor, & under 
the orders made by the Central Control Board 
(Liquor Traffic) the hours during which intoxi- 
cating liquor might be supplied for consumption 
on the premises were betwecn 12 noon & 2.30 p.m., 
& between 6 p.m. & 10p.m. In preparation for a 

arty which resp. was about to give in her private 

iningroom, which, though part of the licensed 
premises, was shut off from the part used for the 
accommodation of the public, resp., between 6 & 
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10 pm.» took bottles of intoxicating iquor from the 
off license department & from the bar to the dining- 
room. At 11.15 p.m. the police entered the dining- 
room & found there resp. & also some members 
of the party, who were not resident in the house. 
On the sideboard there were glasses & bottles 
partly filled with intoxi liquor. On the 
Inspector saying to resp.: ‘‘ You don’t deny you 
have intoxicating liquor here for consumption,” 
she replied that it was there for the members of 
the party if they wanted it. On an information 
against resp. for supplying liquor in contravention 
to the orders of the Board, the justices held that 
the act of supplying ceased when the different 
articles were brought up & placed in the room, & 
that it was not a continuous act, & they dismissed 
the information :—Held: as there was an invita- 
tion after hours to the non-resident guests to help 
themselves, & as they acted upon that invitation, 
there was a supply of intoxicating liquors after 
hours, & the justices ought to have convicted.— 
ELLIS v, ADAMES (1920), 90 L. J. K. B. 1193; 123 
L. T. 714; 85 J. P. 22; 86 T. L. R. 716; 18 
L. G. R. 497; 26 Cox, C. C. 631, D.C. 

843. Treating.)—Regulation 7 of the Order of 
the Central Control Board (Liquor Traffic) made in 
1915, under Defence of the Realm Act for the area 
of Cardiff, provided that ‘‘ No person shall either 
by himself or by any servant or agent sell or supply 
any intoxicating liquor to any person in any 
licensed premises or any club to be consumed on 
the premises unless the same 1s ordered & paid 
for by the person so supplied, nor shall any person 
order or pay for or lend or advance money to pay 
for any intoxicating liquor wherewith any other 
person has been or is to be supplied to be con- 
bumed on the premises; nor shall any person 
consume in such premises or club, any intoxicating 
Jiquor which any other person has ordered or paid 
for or agreed to pay for or lent or advanced money 
to pay for.” 

n a summons against the licensee of a public- 
house for supplying intoxicating liquor to persons 
to be consumed on the premises evidence was 
given that a man who was sitting at a table 
with two women in the smoking room of the 
licensed house ordered, & paid for, five glasses 
of beer, which the wife of the licensee brought & 
placed on the table. After she had left the beer 
was drunk by the man & the two women & two 
other women. The magistrate dismissed the 
summons without the defence being gone into :— 
Held: the words “ sell or supply ”’ in the regula- 
tion were intended to cover the distribution of 
intoxicating liquor by the license holder, both by 
sale & otherwise than by sale, & the inference to 
be drawn from the facts proved in support of the 
suinmons was that the glasses of intoxicating 
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843 i. Treating.}—Ha‘ KETT tv. LAN- ia 
DER (1017), JON. Z. L. R. 947.—N.Z. 
843 li. ———.}—SouraR vo. HvuTron 

(1914), 53 Se. L. R. 550.—8COT. 
843 iii. — —.}—Bnrown o. M‘Krcn- 

ne, (1916] 8. C. (J.) 20.—8COT. 
$43 iv. ——.}—Gam v. BREWSTER: 
N, (1916} 8. CG. (J.5 

—8COT. 


hours—T'o ej 


7 v.— IR. 


Soutar v. Hurro 

36; [1916] 18. L. T. 388 
846 i. Permit to take wine out of bond 

—Sale of permit illegal.}—TREVALION 


k. Gratutious distribution durtng pro- 
Ribiied houra—Luensee not liable. }-— 


|. Premises open during prohtbited 
ect a customer——No oh We 
—R. v. NICHOLSON (1916), 50 1. L. T. 


m. Prosecution od, 
of requlatlone—Production in court of 
copy of regulationse— Whether necessary. 
—BRANDER ©. MACKENZIE, [1915] 5% 
oe R. 660; (1915) 8. C. (J.) 47.— 


Se odtentemaamanenl 


a.-—-— —- 
CAMERON, [1917] 8 C. (J.) 1 — SCOT. 
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liquor were supplied to the women who consumed 
them & not to the man who paid for them.— 
WILLIAMS v. PEARCE (1916), 85 J. K. B. 959 ; 
114 L. T. 898; 80 J. P. 229; 82 T. L. R. 285; 
14 L. @. R. 564; 25 Cox, C. C. 362, D.C. 

Annotations >-— ‘ A v » (2916 K. B. 
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844. Liability of licensee & ciophbagir 
By clause 7 of the London Liquor Order, “ No 
person shall either by himself or by any servant 
or agent sell or supply any intoxicating liquor to 
any person in any licensed premises... for 
consumption on the premises unless the same is 
ordered & paid for by the on so supplied :-— 
Held: a barmaid so suppl the liquor is liable 
under the clause as well as the license holder.— 
Knapp v. BEDWELL (1916), 85 L. J. K. B. 15073; 
115 L. T. 486; 80 J. P. 386; 32 T. LL. R. 704; 
14 1L. G. R. 985, D.C. 

845. Output of beer—Barrelage certificate—To 
licensee of free house—House free for part of year 
only.}—Pitf., the license holder of the magistrates 
& excise licenses of the “ B. H.’’ Inn, was during 
the three quarters from Apr. 1, 1915, the tied 
tenant of deft. brewers under a leaso which ex- 
pired on Dec. $1, 1915. During the remaining 
quarter of the standard year ending on Mar. 31, 
1916, he continued to trade with defts. Subse- 
quently pltf., wishing to obtain beer from other 
brewers, required defts. under phe of Beer 
(Restriction) Act, 1916 (c. 26), 8. 5 (1), to furnish 
him with the particulars & certifleate of bulk & 
standard barrels of beer supplied to him We defts. 
during each quarter of the year ended . 3i, 
1916. Defts. supplied the particulars for the 
quarter ended on Mar. 3], 1916, but refused to 
supply them for the preceding threo quarters, 
during which pltf. had been bound to obtain his 
supply of beer from defts. :—/eld : on the proper 
construction of the statute pltf. as the occupier 
of a free licensed house at the time he applied for 
the particulara was entitled to obtain the par- 
ticulars & certificate for the whole of the standard 
year notwithstanding his house had been tied to 
defts. for three quarters of that year.— IISHER 1. 
Rawson & Co. (1917), 86 L. J. Ch. 56105 116 
L. T. 210; 815. P.973 38 'T. 1. RK. 2565; 61 Sol. 
Jo. 368. 


846. Permit to take wine out of bond—Sale of 
abe ille oa contract for the sale of a permit 
ssued under Defence of the Realm (Consolidation) 
Regulations, 1914, authorising a particular person 
to take a specified quantity of wine out of bond 
is illegal as being contrary to public policy.~ 
Sykes v. Bripaxs, RoutTH & Co. (1919), 35 T. L. R. 
464, 


Canteens.|——-See No. 590, anle. 





WILLIAMSON 8, DALION, (1919) V.L. Roe M'CONNELL, [L017] S.C. (J.) ddim 
129.—AUS. SCOT. 


p. Consumplion on premtses of 
liquor obtained clacwhere.\—~M' EK LYNIAH 
v. BARLOW, M'‘ELFHISH v. MACLEAN, 


q “D tng’? from premtaca— 
Fraudulent abstracttom by servant,j—~ 
Hrrwor v. AULD, (1918) 8 C. (J.) 16. 
-—8COT,. 


or contravention 


r. Licenece taking Uquor off premiacs 
during prohibued houra— For con use } 
—~ MacKRENNALU BDRapy, (1V18]8. C. CJ.) 
37. 
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IRISH FREE STATE. 


See DEPENDENCIES, 


ISLE OF MAN. 


See DEPENDENCIES. 
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See County Courts; PRactTIcE AND PROCEDURE. 
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Part [.—DEFrmIrions 


Actions. A . See ACTION. 

Amendment of Writ » PLEADING $ PRAC- 
TICE. 

Attachment », CONTEMPT OF COURT. 

Awards ,, ARBITRATION ; CoOM- 


PULSORY PUR- 


CHASE OF LAND; 
MASTER AND 
SERVANT. 
Compromise of Action. __,, PRACTICE. 
County Courta », CouNTY COURTS. 
Distress », DISTRESS. 
Execution . , », HXECUTION. 
Extension of Judg- 


ConFLIcT oF LAWS. 


Foreign Judgments : .. CONFLICT OF LAWS. 


House of Lords . », PARLIAMENT. 
Inferior Courts . : . County COURTS; 
CouRTS. 
Injunction : : », INJUNCTION. 
Interim Orders ,», BANKRUPTCY ; COM- 
PANIES; EXECU- 
TORS; IIUSBAND 
AND WIFE;  IN- 
JUNCTION. 


12] 
Joint Contractors See ContTracr; Esror- 
PEL. 

Joint Debtors » CONTRACT; Esrop- 
PEL; PRACTICE. 
Joint Tortfeasors » DAMAGES; ESTOP- 

PEL; TORT. 


Judgments of Trish 
and Scottish Courts, 


Enforcement of . 5, ConFLIcT or LAws. 


Judicature, Supreme 
Court of ‘ », COURTS. 
Judicial Committee » COURTS; DEPEN- 
DENCIES. 
Lien : ‘ : » LIEN. 
Mandamus ; ; »» CROWN PRACTICE. 
| Pleading . ; . a LIBELAND SLANDER; 
PLEADING. 
Proof of Judgment », WVIDENCE. 
Receiving Order . : », BANKRUPTOY. 
Sheriffs and Bailiffs » SHERIFFS AND 
BAILIFFS. 
Specific Performance . — ,, SPECIFIC PERFORM- 
ANCE. 
Summary Jurisdiction ,, MAGISTRATES. 
Winding-up Order », COMPANIES; PART- 
NERSILIP. 


Part |—Definitions. 


SEcT. 1.— : 

1. Decree for specific performance of payment 
of money.]|—BEAUFORT (DUKE) v. PHtuuips, No. 
362, post. 

See, generally, SPECIFIC PERFORMANCE. 

2. In county court—Verbal order on default of 
appearance of defendant.|—A debtor summoned 
to a county ct. failed to appear, whereupon the 
judge verbally ordered that he pay the debt & 
costs “‘ forthwith.’”’ About five o’clock in the after- 
noon of the same day, the bailiff served the debtor 
with an order, under the seal of the ct., ‘‘ to pay 
the debt & costs to the clerk of the ct., at his office, 
forthwith, etc. Attendance from ten till four.” 
Deft. having refused to pay, the bailiff took his 
goods in execution :—Held: the verbal order to 
pay was in effect a judgment, & therefore no service 
of the order was necessary before exccution. 
Semble: where an order is made by the judge, 
& afterwards varied us to the time of payment, 
it must be drawn up & served before execution 
can Issue.—ELY v. MOULE (1850), 5 Exch. 918; 1 
L. M. & P. 799; Cox, M. & H. 408; 20 L. J. Ex. 
29; 16 L. T. O. 8. 239; 15 J. P. 676; 14 Jur. 
1070 ; 155 E. R. 401. 

Annotation :—Retd. Robinson v. Gell (1852), 12 C. B. 191. 

8. ——- Consent order under Rivers Pollution 
Prevention Act, 1876 (c. 75).]—By sect. 3 of above 
Act it is made an offence fo permit sewage to flow 
into a “ stream’ from a sewer constructed at 
the date of the passing of the Act without using 
the best practicable means to render the sewage 
harmless; & by sect. 20 the term “stream” is 
defined to include only such tidal waters as may be 


PART I. SECT. 1 

Pars G.105: 83.C.R 
a. Rule rescinding ex order ex- : 
tending time for ecwvies ~ 


parte 
of petition.}— 


DICKIE v. WoopDWwoRTH (1883), 4 R. & 
° 192.—CA e 


b. Order for of Hapa of money or 
‘iets | The tale orders at law for 


determined by the Local Govt. Board by order. 
Jurisdiction is by the Act given to the county ct. 
to make an order restraining the further com- 
mission of the offence, & ordering the offenders 
to execute the necessary sewage works to render 
the sewage harmless, to inflict penalties for 
disobedience to such order. 

Proceedings eae: been taken in a county ct. 
under the Act against defts. for permitting sewage 
to flow into a certain river, & neglecting to use the 
best practicable means to render the sewage 
harmless, defts. consented to an order declaring 
them to have committed the alleged offence & 
ordering them to execute the necessary sewage 
works to prevent its continuance. the ~ - 
of that order defts. were under the belief that the 
part of the river into which the sewage flowed 
was non-tidal. Subsequently defts., having been 
summoned for penalties for disobedience of the 
order, sought to show that the part of the river into 
which the sewage flowed was tidal water, & that 
as there had been no order of the Local Govt. 
Board declaring it to be a stream they had com- 
mitted no offence :—Held : the order of the county 
ct. was equivalent to a judgment, & defts. were 
estopped from disputing that they had com- 
mitted the alleged offence, or from contending 
that the order of the ct. in so far as it applied to the 
locus in quo was without jurisdiction.—RiBBLE 
RIVER JOINT COMMITTEE v. CRO8STON URBAN Dis- 
TRICT COUNCIL, [1897] 1 Q. B. 251; 66L.J.Q B. 
384; 45 W. R. 348, D. O. 

See, generally, Counry Courts, Vol. XIII., 


p. 504. 


the payment of money or costes con- 
stitute ju ta & have all the force 
& effect of Judgmente at law —GIBBONS 
©. CHADWIOK (1893), 9 Man. L. R. 
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Sect. 1.— Judgment. Sect. 2.] 


4. Decision & report of Committee of Privi- 
leges.]—The decision of the Committee of Privi- 
leges as to the advice it shall give Her Majesty 
upon one particular claim of peerage, does not 
resemble the decision of the House sitting as the 
tribunal of ultimate appeal upon a question of law 
in a suit between two adverse parties. It is in 
no sense a judgment, & cannot, therefore, be 
treated as a binding authority in another claim of 

eerage, even though the terms of the patents in 
he two cases may be like each other. The 

Crown cannot give to the grant of a dignity or 

honour a quality of descent unknown to the law.— 

Re WittTrs PEERAGE CLam (1869), L. R. 4 H. L. 

126, H. L. 

Annotations :—Consd. Rhondda’s Claim, [1922] 2 A. C. 
339. Mentd. Buckhurst Peerago (1876), 2 App. Cas. 1. 
5, ———.]—There are, it is truce, differences 

between the effect of the report of the Committee 

of Privileges & the judgment of a ct. of law. They 
are too obvious & too numerous to be set out here. 

In its essence, the main difference rests in the fact 

that the reports of the Committee of Privileges & 

the resolutions of the Lfouse taken upon them are 
in themselves merely the advice given to His 

Majesty upon the reference which he has made to 

the House. It is clear that the advice tendered in 

any one case cannot be pleaded, as it were, as a 

bar in law to a petition by another person for a 

right to another dignity, even though the circum- 

stances attending the claim & the point of law 
arising upon it may be precisely the same. It is, 
therefore, open to all the other ladies who hold 
pecrages in their own right successively to petition 

His Majesty to refer the matter to this House 

(Lord BirkennFap, C.). — RHONDDA’s (Vis- 

COUNTESS) CLAIM, [1922] 2 A. ©. 889; 92 L. J. 

P.c. 81; 128 L. T. 155; 88 T. L. R. 759; 66 

So. Jo. 680, H. L. 

See, generally, PEERAGES & DIGNITIES. 

6. Interlocutory order for accounts — No 
declaration of rights.|—An interlocutory order 
for accounts & inquiries containing no declara- 
tion of rights is not a judgment.—McHENRy v. 
Lewis (1882), as reported in 47 L. T. 549, OC. A.; 
subsequent proceedings, sub nom. OONYBEARE v. 
Lewis (1883), 48 L. 'T. 527. 

Annotations :—Mentd. Hyman v. Helm (1883), 24 Ch. D. 
S31 ; Peruvian Guano Co, ». Bockwoldt Nay 23 Ch. D. 
225; The Christiansborg (1885), 10 P. D. 141; Mutrie 
v. Binney (1887), 35 Ch. D. 614; The Roinbeck (1889), 
60 1. T. 209; Logan v. Bank of Scotland (No. 2), [1906] 
1K. B. 141; Kgbort v. Short, [1907] 2 Ch. 265; Re 
Norton’s Settlmt., Norton v. Norton, [1908] 1 Ch. 471; 


Carter v, Hungorford 1915), 59 Sol, Jo. 428; Cohen v. 
Rothfield, (1919) 1 K. y 410. 


7. Whether order for forclosure included.J]— 
An order for foreclosure absolute in respect of 
lands in Middlesex is not a judgment within 
Middlesex Registry Act, 1708 (c. 20), 5. 18, & 
judgments Act, 1838 (c. 110), s0 as to require 
& memorial to be entered at the Middlesex Registry 
Office ;_ & a diroction to the Registrar of Deeds to 
that effect was refused—BurRows v. HoLiey 
(1887), 35 Ch. D. 128; 56 L. J. Ch. 605; 56 L. T. 
506; 85 W. R. 592. 

See, generally, MORTGAGE. 

8. Decision in action of previously existing 
Hability.]——-The decision of a div. ct. upon a case 
stated by the Comrs. of Inland Revenue under 
Stamp Act, 1870 (c. 97), s. 19, is an order & not a 


AND ORDERS. 


judgment, & an appeal from such a decision to the 
Ct. of Appeal must be brought within twenty-one 
days. 

A judgment is a decision in an action of a pre- 
viously existing liability, & every other decision 
of a ct. is an order (Lonp EsHmr, M.R.). 

A ‘decree ’’ [of the Oh. Div.] is of course the 
equivalent term to a ‘‘ judgment ”’ in the Q. B. Div. 
(LINDLEY, L.J.).—ONsSLOW v. INLAND REVENUE 
Comrs. (1890), 25 Q. B. D. 465; 59 L. J. Q. B. 
556; 63 L. T. 613; 388 W. R. 728; 6T. L. R. 
454, CO. A. 

9. Order declaring rights.|—An ‘‘order de- 
claring rights ’’ is equivalent to a judgment; it is 
not a final but a preliminary & therefore inter- 
locutory judgment. ; 

The appeal comes to us from an “ order declarin 
rights,’ which is equivalent to a judgment, no 
a final, but a preliminary judgment, & therefore 
interlocutory. As a matter of practice the judge 
will not determine the further question of fact 
until after the final decision of the Ct. of Appeal 
or the House of Lords, as the case may be (LORD 
KsHER, M.R.).—Maort Kina (CARGO OWNERS) v. 
ALLEN (1895), 1 Com. Cas. 104, OC. A. 

10. Whether leave to sign judgment included. 
—An order giving liberty to sign final judgmen 
under R. S. ©., Ord. 14, is not equivalent to actual 
judgment for the purpose of giving priority to a 
creditor in an administration action to the other 
creditors of the debtor.—Re GURNEY, CLIFFORD 
v. GURNEY, [1896] 2 Ch. 863; 66 L. J. Ch. 823; 75 
L. T. 332 ; 45 W. R. 92; 41 Sol. Jo. 67. 

11. —-—-.]—Re DEBTOR, Hx p. Desror (No. 
2621 of 1902), [1903] W. N. 6, C. A. 

12. Within Public Authorities Protection Act, 
1893 (c. 61), s. 1 (b)—Consent order dismissing 
proceeding against local authority.|—In an action 
against a county council an order was made in 
chambers by consent that the action be dismissed, 
& that pitf. pay to defts. their taxed costs of the 
action :—H eld : defts. had obtained judgment 
within above sect.—SHAW v. TERTFORDSHIRE 
County CounciL, [1899] 2 Q. B. 282; 68 L. J. 
Q. B. 857; 81 L. T. 208; 63 J. P. 659; 15 
T. L. R. 462, C. A. 


Annotations :—Refd. Bostock v. Ramsey U. D. C., [1900] 
2 Q. B. 616; Smith v, Northleach R. D. C., [1902] 1 Ch. 
197 3 Gilbert v. Gosport & Alverstoke U. D. C., (1916) 


13. Proceedings against local authorty 
dismissed for want of prosecution.|—An order dis- 
missing an action for want of prosecution because 
pltf. has not given notice of trial within the time 
specified for so doing, with costs to be paid by 
pltf., is a ‘‘judgment’’ within above sect.— 
GILBERT v. GOSPORT & ALVERSTOKE URBAN DIs- 
TRICT COUNCIL, [1916] 2 Ch. 587; 86 L. J. Ch. 543 
116 L. T. 760; 81 J. P. 89; 60 Sol. Jo. 605; 15 
L. G. R. 62. 

See, generally, PUBLIC AUTHORITIRBS. 

14, Leave to issue execution.|—Held: leave 
to issue execution under R. S. C., Ord. 42, r. 23, 
against the exor. of judgment creditor was not 
equivalent to a judgment against the creditor.— 
STEWART v. RHODEs, [1900] 1 Ch. 886; 69 L, J. Ch. 
174; 82 L. T. 387; 48 W. R. 854; 167. L. R. 
203; 44 Sol. Jo. 259, C. A. 

Balance order under Companies Acts.]—JSee 
CoMPANIES, Vol. X., pp. 919. 

Judgment in rem.]—See Part II., Sect. 1, post. 





aS affd. 14 C. L. T. Ooo. N. 9— | against a co. is a judgment.—Risiter | WiLkERSON, [1918] 2 W. W. R. 956.— 
CAN. v. ALBERTA NEWSPAPERS, LTp., {1919} | CAN. 


6, Order of masier in liquidation of | 1 W. W. R. 7 
COMPany. : ord 


e. Cross Se ©. 
. Decree for alimony.}—A decree for el abe ), 18 N. 2 LL. R. 85.— 


}—Semble: an er made d 
by the master in the liquidation | alimony is a judgment.—Francrs v 


Part I.—DEFINITIONS, 


Judgment in personam.}—See Part II., Sect. 1, 
Peewee judgment.]—Ses Part II., Sect. 2, 
oat. 


‘Final judgment.]—See Part II., Sect. 2, post. 
Deoree.|—See Sect. 5, post. 


Scr. 2.—JUDGMENT OR ORDER. 


15. Within Judicature Act, 1925 (c. 49), 5. 
27 (1)—Decision in Probate Division on matters 
of fact.]}—When a cause in the Probate Div. has 
been heard before a judge without a jury, the 
evidence being given vivd voce, the parties may 
. . . appeal from the decision of the judge, on the 
facts as well as the law, to the Ct. of Appeal. 

Why does it not come within the sect. of Jud. 
Act which provides that the Ct. of Appeal shall 
have jurisdiction to determine appeals from any 
judgment or order of the High Ct. of Justice 
(JESSEL, M.R.).—SUGDEN v. St. LEONARDS (LORD) 
(1876),1 P.D. 154; 45L.3.P.49; 341. T. 369 ; 
24 W. R. 479; 2 Char. Pr. Cas. 160, C. A. 
Annotations :—Refd. Krehl v. Burrell (1878), 10 Ch. D. 420. 

Mentd. Gould v. Lakes (1877), 43 L. T. 382; Gould »v. 

Lakes (1880), 6 P. D. 1; Gardiner v. Courthope (1886), 

12 P. D. 14; Woodward v. Goulstone (1886), 11 App. as. 

469; Harris v. Knight (1890), 15 P. D. 170; ar 

Dixon (1891), 8 T. L. R. 11; Atkinson v. Morris, 

bP. 40; Allan v. Morrison, (1900) A. C. 

Drake v. Sykes (1907), 23 T. 

P. 157; Ready. Price, [1909] 2K. B. 734 3 Inthe 

Phibbs (1917), 86 L. J. P. 81; Re Jessop, [1924] P. 221 

In the Estate of Tomplemore (1925), 69 Sol. Jo. 382. 

See, also, Exmcurors, Vol. XXIII., p. 282, 
Nos. 8493, 3494. 

16. ——— Decision upon case stated—Under 
Lands Clauses Consolidation Act, 1845 (c. 19).]— 
The Ct. of Appeal has jurisdiction to entertain 
an appeal from the decision of the High Ct. of 
Justice upon a special case stated by an umpire 
appointed under above Act, to assess the com- 
pensation for lands taken for the purposes of an 
undertaking, or injured by the execution of the 
works thereof. 

I am clearly of opinion that the decision of the 
Q. B. Div. was an ‘‘order’”’ within Jud. Act, 
1873 (c. 66), 8. 19 (BRAMWELL, L.J.).—Re BIppER 
& NORTH STAFFORDSHIRE Ry. Co. (1878), 4Q. B. D. 
412; 48L.J.Q. B. 248; 40 L. T. 801; 27 W.R. 
540, C. A. 
anaes PR Joey v. _ a Ry. L907) wen B. 

HOt KHes are 

17, —— Under Quarter Sessions Act, 
1849 (c. 45), s. 11.]—An appeal will lie to the Ct. 
of Appeal from the derision of the Q. B. Div. upon 
a case stated under above sect. in an appeal against 
a poor-rate ; for the decision of the Q. B. Div. 
18 an“ order” within Jud. Act, 1873 (c. 66), 8. 19.— 
PETERBOROUGH CORPN. v. WILSTHORPE OVERSEERS 
(1883), 12 Q. B.D. 1; 58 L. J. M. ©. 33; 50 
L. T. 189; 48 J. P.373; 82 W. R. 548, 0. A. 
Annotations :—Folld. Dewsb & Heckmondwike Water- 

works Board v. Penistone Us , 

2 T. L. R. 3765; Lodge v. Huddersfield Corpn., ee 

7 3 B. 859. Refd. Holborn Grdns. v. Chertsey Gran 

{ f 15 Q. B. D. 76. Mentd. West Bromwich Sch 
ree West Bromwich Overseers (1884), 13 Q. B. D. 

> Dewsbury & Heckmondwike Waterworks Board ¢. 
Penistone Union Assmt. Com. (1886), 17 Q. B. D. 384; 
7 ae v. Kingston Union Assmt. 








ite — —~ pees appeal lies to the 
. of pe dee from the decision of the Div. Ct. upon 
4& case stated under above sect. on an appeal from 
an order of the justices to the quarter sessions, it 
not being a decision of the Div. Ct. on an appeal 


of 
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from petty or quarter sessions within Jud. Act, 
1873 (c. 66), s. 45, & it being an “ order” within 
sect. 10 of that Act.—HoLBORN GUARDIANS v. 
CHERTSEY GUARDIANS (1885), 15 Q. B. D. 76; 54 
L. J. M. 0. 187; 53 L. T. 656; 88 W. R. 698; 1 
T. L. R. 478; sub nom. Cxertspy UNION v. 
HOLBORN Union, 50 J. P. 36, C. A. 
Annotations :-—Folld. Dewsb & Heckmondwike Water- 
works Board v. Penistone Union Asasmt. Com. Coe 
27. L. R. 376 j Lodge v. Hudderafield Corpn., {ise j 
1 Q. B. 859. efd. Tendring Union v. Woolwich Union, 
1928) 1 K. B.121. Mientd. Highworth & Swindon Union 
rdns. v. Westbury-on-Severn Union Grdns. (1888), 20 
Q. B. D. 597. 

lie 


19. -J)—-An appeal will 
without leave of the Div. Ct. from a judgment of 
that Ct. on a case stated by consent under above 
sect.— DEWSBURY & HECKMONDWIKE WATER- 
WORKS BOARD v. PENISTONH UNION ASSESSMENT 
COMMITTEER (1886), 2 T. L. R. 875, C. A. 3 subse- 
quent proceedings, 17 Q. 13. DD. 884, C. A. 
ae oe re d. Lodge v. Huddersfield Corpn., [1898] 

20. —— —— Although judgment entered 
at quarter sessions.|—The entry of judgment in 
an appeal at quarter sessions in accordance with 
the decision of a Div. Ct. on a case stated under 
above sect. does not provent an appeal against the 
decision to the Ct. of Appeal under Jud. Act, 1878 
(c. 66), s. 19.—LODGE v. HUDDERSFIELD CORPN., 
[1898] 1 Q. B. 859; 67 L. J. Q. B. 571; 781. T. 
582; 62 J.P. 515; 46 W. It. 482, C. A. 

See, generally, Poor Law. 

21. —— Under Arbitration Act, 1889 
(c. 49), s. 19.]—No appeal lies to the Ct. of Appeal 
in respect of an opinion of a div. ct. given on a case 
stated under above sect., such opinion being of a 
consultative character, & not in the nature of a 
judgment or order within Jud. Act, 1878 (c. 66), 
s. 19.—HRe KnNiacut & TABERNACLE PERMANENT 
BuiILtpInG Society, [1892] 2 Q. B. 618; 62 
L. J. Q. B. 33; 67 L. T. 4038; 67 J. P. 220; 41 
W.R. 385; 8 T. L. R. 788; 4B. 67, C. A. 
Annotations :-—Distd. Ite Kirkleatham L. B. & Stockton & 

Middlesborough Water Board, [1893) 1 Q. Bb. 375. Folld. 

Shrowsbury v. Shrewsbury (1907), 23 T. L. R. 224. Consd. 

British Westinghouse Miectric & Manufacturing Co. v. 

Unde und Klectrio Ry. of London, [1912) A, C. 673. 

Refd. Barnard v. Tomson, [1894] 1 Ch. 374; Re Holland 

8.3. Co., National 8.8. Co. & Bristol Steam Navigation Co. 

ee 23 T. L. R. 59; May v. Mills (1914), 30 T. L. R. 

87; Manbre Saccharino Co. v. Corn Products Co., [1919] 

1K. B. 198; Cogstad v. Newsum, [1021] 2 A. ©. 628; 
A.-G. for Manitoba v. Kelly, [1022] 1 A. UC. 268. Me 

Sidnoy v. N. E. Ry., [1916] 2 K. B. 760; 

nent Co. v. Kelantan Government (19265), 41 T. L 

22. S. P. SHREWSBURY v. SHREWSBUNY (1907), 
23 T. L. R. 224, C. A. 

Annotation :—Mentd. Bayley v. Bayley, (1922) 2 K. B. 227, 

23. Rule absolute for prohibition.|—An 
appeal lies from the decision of the Div. Ct. on 
an application for a prohibition to a county ct. ; 
for 19 & 20 Vict. c. 108, s. 42, relates to procedure 
only, & does not enact that the judgment of the 
Div. Ct. shall be final. 

I am satisfied that the decision of the Div. Ct. 
as to this prohibition is not final. That decision is 
an order within Jud. Act, 1873 (c. 66), 6. 19, & 
it is therefore the subject of an ae (BAGGALLAY, 
L.J.).— BARTON v. TITMARSH (1880), 49 L. J. Q. B. 
573; 42 L. T. 610; 28 W. R. 821, C.A 

24. Order settling form of conveyance.}/— 
The order of a judge settling the form of a convey- 
ance is subject to appeal.—POLLOCK v. RABBITS 
1882), 21 Ch. D. 466; 47 L. T. 687; 31 W. R. 
150, C. A. 

25. —— Judgment on information brought 
under Parliamentary Oaths Act, 1866 (c. 19) 
A member of Parliament, who does not believe 























in the existence of a Supreme Being, & upon whom 
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2. Judgment or order. Sects. 3 & 4.] 


an oath has no binding effect as an oath but only 
as a solemn promise, is, owing to his want of 
religious belief, incapable by law of ‘‘ making & 
subscribing ’’ the oath of allegiance appointed by 
above Act, as amended by Promissory Oaths Act, 
1868 (c. 72), & if he takes his seat & votes as a 
member, although he has gone through the form 
of making & subscribing the oath appointed by 
those statutes, he will be liable upon an information 
at the suit of the A.-G. to the penalty imposed by 
sect. 5 of above Act. 

An information at the suit of the A.-G. to recover 
penalties under sect. 5 of above Act, from a 
member of Parliament for voting without having 
taken the oath of allegiance required by that 
statute, as amended by Promissory Oaths Act, 
1868 (c. 72), is not a ‘‘ criminal cause or matter ”’ 
within Jud. Act, 1873 (c. 66), s. 47, & an appeal 
may be brought from any order or judgment therein 
of the High Ct. to the Ct. of Appeal.—A.-G. v. 
BRADLAUGH (1885), 14 Q. B. D. 667; 654 L. J. 
Q. B. 205; 52 L. T. 589; 49 J. P. 500; 33 W. R. 
673, OC. A.3; previous proceedings (1884), 1 Cab. & 
El]. 440. 

Annotations :-—Refd. R. v. Hausmann (1909), 73 J. P. 516; 

Re Clifford & O'Sullivan, [1921] 2 A. C. 570. 

26. Certificate that validity of patent 
questioned in infringement action.|—-By Patents, 
Designs & Trade Marks Act, 1883 (c. 57), s. 31, 
in an action for infringement of a patent, the ct. 
or a judge may eertify that the validity of the 

atent came in question :—Held : such acertificate 
1s not: a judgment or order against which an appeal 
lies to the Ct. of Appeal under Jud. Act, 1873 
(c. 66), 5. 19.—HAsLaAM FouNDRY & ENGINEERING 
Co. v. IIALL (1888), 20 Q. B. D. 491; 57L. J. Q.B. 
362; 59 L. T. 102; 36 W. R. 407; 47. L. R. 
350; 5R.P.C. 144, C. A. 
Annotation :— . « @. 

Ail Coc SR eagS THominating Co. o. United 

See, now, Patents & Designs Act, 1907 (c. 29), 
8. 35; & generally, PATENTS. 


27. -—— Decision as to sufficiency of notices 
under Law of Property Amendment Act, 1859(c. 35), 
s. 29.]—T'estator was a small farmer in the country. 
lie had lived at the same place for forty years 
previously to his death, & had never been engaged 
In any other occupation than that of farming his 
own land, consisting of about fifty-two acres. 
After his death his exors. issued a notice inviting 
creditors & others to come in & make their claims 
against testator’s estate. The notice was published 
once in each of three local newspapers, & once in the 
London Gazette, but it was not published in any 
other London newspaper. The notice fixed the 

eriod of a month from its date for the bringing 
in of claims, but it was not published till a day or 
two after its date. After the expiration of the 
notice the exors. distributed the estate among 
claimants of whose claims they had notice :— 
Held: as against claims of which they had not 
then any notice, the notice was sufficient to entitle 
the exors. to the protection given by above sect. 

Qu.: whether an appeal lies against the decision 
of the judge on such a point.—Re BRACKEN, 
DouGHTY v. TowNson (1889), 43 Ch. D. 1; 59 
L. J. Ch. 18; 61 L. T. 581; 88 W. R. 48; 6 
T. L. R. 11, 0. A. 

See, now, Trustee Act, 1925 (c. 19), 8. 27. 

28. Decision of point of law submitted 
under Local Government Act, 1888 (c. 41), s. 29.]— 
By above sect. if any question arises, or is about 
to arise, as to whether any business, power, duty, 
or liability is or is not to be transferred to any 








JUDGMENTS AND ORDERS. 


county council or joint committee under this Act, 
that question, without feces to any other mode 
of trying it, may, on the application of a chair- 
man of quarter sessions, or of the county council, 
committee, or other local authority concerned, be 
submitted for decision to the High Ct. of Justice: 
—Held: the decision of the High Ct. upon a 
question submitted to it under above sect. is not 
a ‘‘ judgment or order’”’ within Jud. Act, 1873 
(c. 66), s. 19, & no appeal lies from such decision.— 
Ex p. KENT Country Councit & DOVER COUNCIL, 
Ex p. KENT County CouncIL & SANDWICH 
CoUNCIL, [1891] 1 Q. B. 725; 65 L. T. 218; 55 
J. P. 647; 89 W. R. 465; 7 T. L. R. 487; sub 
nom. Re DOVER COUNCIL & KENT COUNTY COUNCIL, 
Ez p. DOVER CoUNCIL, Re KENT CoUNTY COUNCIL 
& SANDWICH CoUNCIL, Ea p. KENT COUNTY 


Councir., 60 L. J. Q. B. 435, C. A. 
Annotations :-—Refd. Re Knight & Tabernacle Permanent 
Bldg. Soc., [1892] 2 Q. B. 613. Mentd. He Herefordshire 
County Council & Leominster Town Council (1894), 15 
R. 77; Thetford Corpn. v. Norfolk County Council, (1898) 


2 Q. B. 468 

29. Order of Admiralty Division included.] 
—Jud. Act, 1873 (c. 66), s. 19, gives a right of 
appeal from any judgment or order of the High 
Ct., & therefore from an arder of the Admlty. 
Div. as from any other (BOWEN, L.J.).—THE 
RECEPTA, [1893] P. 255; 62 L. J. P. 1183 41 
W. R. 561; 87 Sol. Jo. 580; 1 R. 6443 sub nom. 
GorDON v. Francis (J. BR.) & Co., THE SS. 
RECEPTA, 69 L. T. 252 7 Asp. M. L.C. 359, C. A. 
Annotations :—Mentd. Re London Scottish Permanent 

Bldg. Soc. (1893), 63 L. J. Q. B. 112; The Theresa (1894), 

11 R. 681; Mowlem v. Dunne (1912), 106 L. T. 611. 

See, generally, ADMIRALTY, Vol. I., pp. 234, 235. 

‘ Order transferring action to com- 
mercial list.|——An appeal will lie to the Ct. of 
Appeal against an order for entry of a causein the 
commercial list if it be not a commercial cause.— 
SEA INSURANCE Co. v. CARR, [1901] 1 K. B. 7; 
69 L. J. Q. B. 954; 83 L.T. 517; 49 W. R. 55; 
17 T. L. R. 6; 45 Sol. Jo. 29; 9 Asp. M. L. C. 
138 ; 6 Com. Cas. 11, C. A. 

Order on application for habeas corpus. ]— 
See CROWN PRACTICE, Vol. XVI., pp. 270, 271. 
Order discharging order nisi for certiorari.] 
—Sec CROWN PRACTICE, Vol. XVI., pp. 476, 477, 
Nos. 3578, 3579. 

81. Within Appellate Jurisdiction Act, 1876 
c. 59)—Refusal to grant special leave to appeal— 
ime limited for appealing expired.|—-No appeal 

lies to this house from a refusal of the Ct. of Appeal 
to grant special leave to appeal from a judgment 
of the High Ct. in a case where the time limited 
by R.S. C., Ord. 58, r. 15, for appealing has expired. 
Such a refusal is not an order or judgment of the 
Ct. of Appeal within above Act, s. 3.—LANE v. 
EsDAILE, [1891] A. C. 210; 64 L. T. 666; 40 
W. R. 65 3 sub nom. PAYNE v. ESDAILE, 60 L. J. Ch. 
644, I. L. 

Annotations :—Consd. Re Housing of the Wore cere 


Act, 1890, Ex P. Stevenson, [1892) 1 Q. B. 60 ld. 
i Hertfordshire Appeal Tribunal (1916), 86 L. J. K. B. 


82. Within R. S. C., Ord. 41, r. 5— Citation 
in Probate Division.|—-I doubt whether the cita- 
tion can be said to be a ‘ judgment or order,”’ 
but if so it was not indorsed as required by R. 8. C., 
Ord. 41, r. 5 (BARNES, J.).— EVANS v. EVANS (1892), 
67 L. T. 719. 

33. Judgment or order for payment into court 
—Distinguished from judgment or order for pay- 
ment of money.]|—A ju ent or order for pay- 
ment of money into ct. is clearly distinguished from 
a judgment or order for the recovery by or payment 
of any money to a person, & different modes of 
enforcing payment are provided (Currry, J.).— 














Part 1.—DEFINITIONS. 


Re Gnemr, Napprnr v. FANSHAWE, [1895] 2 Ch. 217 ; 
64 L. J. Ch. 620; 59 J. P. 441; 48 W. R. 547; 
39 Sol. Jo. 608 ; 2 Mans. 350 ; 18 R. 598 ; sub nom. 
Re Grier, NapPzr v. FANSHAWE, 72 L. T. 865. 


nnotations -—Reld, Re Turnbull, Turnbull v. Nicho 
eae 1 Ch. 180; White, Son & Pill v. Stennings, [1 Teh 
K. e 418. 


SECT. 8.—ORDER. 

34. General rule.]|—ONsLOW v. INLAND REVENUE 
Comrs., No. 8, ante. 

35. Whether included in judgment.) — The 
word ‘‘ judgment’ ought not to be construed as 
including ‘“‘ order ’’ unless the legislature has said 
so (Fry, L.J.).—Re COHEN, E2 p. SCHMITZ (1884), 
12 Q. B. D. 509; 53 L. J. Ch. 1168; 50 L. T. 747; 
ge iin. abet Wo Baadues eee Wulaney (1NeIN.AG 

. o & 4, Hc p. ; 
oD. tien ee widdolle prey Rtrathmore (1888), 20 

Q. B. D. 318. 

36. Whether equivalent to jJudgment—Order for 
accounts in redemption action.|—CLOVER v. WILTS 
& WESTERN BENEFIT BuiwpING Sociery, No. 45, 

ost. 

37. Decision on case stated—-Under Stamp Act, 
1870 (c. 97), s. 19.]—ONsLOW v. INLAND REVENUE 
Comrs., No. 8, ante. 

38. Order for issue of writ of habeas corpus— 
Whether order within Judicature Act, 1873 (c. 66), 
s. 19.;—On an application by the parent for a 
writ of habeas corpus in respect of a child, directed 
to the head of an institution for destitute children 
in which the child had been placed, it appeared 
that before the proceedings began he had without 
authority from the parent handed over the child 
to another person to be taken to Canada, & he 
alleged that he did not know the address of such 
person or where he or the child was. The Ct of 
Appeal affirmed an order absolute of the QB. 
Div. that the writ should issue :—Held: such an 
order is an order within above sect., & an appeal 
lies from it to the Ct. of Appeal.—BAnRNARDO v. 
ForbD, GOSSAGE’S CASE, [1802] A. C. 326; 61 
J. J. Q. B. 728; 67 L. T. 1; 56 J. P. 629; 41 
W. RK. $33; 8 T. L. R. 7283; 36 Sol. Jo. 6813; 1h. 
17, H. 1.3 affg. S. C. sub nom. BR. v. BARNARDO, 
GOSSAGE’S CASE (1890), 24 Q. B. D. 283. 

Annotations :-—Distd. Secretary of State for Hone Affairs v. 

Q’Brion, [1923] A. C. 603. Montd. Gordon v. Gordon, 

[1904] P. 163; R. ow. Pinckney, (1904) 2 K. B. 84; KR. 


v. Crewe (1910), 102 L. T. 760; KR. v. Maidstone Prison 
Governor, Hr p. Maguire, [1925] 2 K. B. 265. 


89. Order dismissing action—By consent.]— 
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Seay HERTFORDSHIRE CouNTYy CouNcIL, No 
» ante. 

40. ——- For want of prosecution.]—GILBERT 
v. Gosport & ALVERSTOKE URBAN DIsTRIcT 
Councin, No. 18, ante. 

41. Order for foreclosure.) — Burrows v 
HOo.iey, No. 7, ante. 

** Judgment or order.’’|—-See Sect. 2, ante. 

Judgment & order distinguished.]—See Sect. 4, 


post. 
Enforcement.]—See Part XIII., Sect. 3, post. 


Srecr. 4.—JUDGMENT AND ORDER 
DISTINGUISHED. 

42. General rule.]|—ONsLow v. INLAND REVENUE 
Comrs., No. 8, ante. 

48. For purpose of bankruptcy notice.]—Now, 
in legal language, & in Acts of Parliament, as 
well as with regard to the rights of the parties, 
there is a well-known distinction between a ‘‘ judg- 
ment’’ & an “order.” No doubt the Orders 
under Jud. Act, 1873 (c. 66), provide that every 
order may be enforced in the same manner as a 
judgment, but still judgments & orders are kept 
entirely distinct. It is not said that the word 
‘judgment ’”’ shall in other Acts of Parliament 
include an ‘‘ order.’”’ 

A final judgment is a judgment obtained in an 
action by which a previously existing liability 
of deft. to pltf. is ascertained or established 
(CoTron, L.J.).—He CuINERY, Ha p. CHINERY 
(1884), 12 Q. B. D. 342; 53 L. J. Ch. 662; 50 
L. T. 342; 32 W. R. 469, C. A. 

Annotations :-—Apld. Re Sanders, Hx P; Whiunoy (1884), 

13 Q. B. D. 476. Expld. Jte Faithfull, Ar p. Moore 

(1885), 14 Q. B. D. 627. Consd. Re Riddell, Wz p. Strath- 

more (1888), 20 Q. B. D. 612; Re Howe Machlino Co., 

Fontaine’s Case (1889), 41 Ch. D. 118. Apld. Onslow v. 

I. Rk. Comrs. (1890), 25 Q. B. D. 465. Consd. Ae Binstcad, 

Kix p. Dale, ey) 1 Q. B. 199. Apld. se Owen, Kx p. 

Peters (1900), 83 L. T. 572. Refd. He Cohon, Aux p. 

Schmitz (1884), 12 Q. B. D. 609; Ite Arkell, Hz p. Arkell 

Viecaie 61 L. T. 90; Fe pati ian ¢ Notieo, kz p. Official 

teceiver, {1895} 1 Q. B. 609; Pritchett & Young v. 

English & Colonial Syndicate (No. 4) (1899), 43 Sol. Jo. 

602; eG. J., Ez p. G. J., (1905) 2 K. B. 6783 Be Clark, 

he p. Pope & 3 K. B. 1095. Mentd. 

die Ford, Hz p. Ford (1886), 18 Q. B. D. 369; Jte Gardiner 

Ex p. Coulson (1887), 57 L. J. Q. B. 149; | Ite Combined 

Weighing & Advertising Machine Co. (1889), 43 Ch. D. 

99; Geoisse v. Taylor, [1905] 2 K. B. 658. 

44, J|—In a suit by a husband against 
his wife for dissolution of the marriage on the 
ground of her adultery, a decree nisi for dissolu- 
tion was made, the decree containing an order 








PART I. SECT. 3. m 
{. Whether cquivalent to judgment.) 





‘ --—-In determining whether 
an order constitutes a judgment or not, 


g. Order allowing service of ex juris 
wru.j}—An order allowing service of 


——An order of the ct. or of a judge 
ig not for all purposes & to all intents 
a judginent.— Re KERR v. SMiry (1894), 
24 OQ. R. 473.—CAN. 

of Consent order.J—A consent 
order represents the agreement of the 
parties thereto & not the ju ent of 
the ct. the order.—MEAGHER 
v. CANADIAN PAcIFIO Ry. Co. (1912), 
42 N. B. R. 46.—CAN. 


h. .+—Where in an action 
8 consent is recelved & an order is 
made staying all further proceedings 
on ie perms pontelaed Leger ouch 
an order is not a judgment or capable 
of being registe as such.—JOYNT v. 
MacCaBeE, {1899} 1 I. R. 104.—IR. 











k. ——— Order granting review o 
Judgment. —AUBHOY CHURN ionoee 
v. MANT MOHUNT (1889), 

—— Order refusing to core: ne 
for a 3 beste Lab AS ¥. 


Suipa Das TTERJEE (1906), I. L. R. 
33 Calc. 1323: 10 C, W. N. OB faa ey 


the ct. must take into consideration 
the nature of the order & its effect 
upon the civil proceeding in which it 
was made.—RuULDU SINGH v. SANWAL 
oe (1922), I. L. R. 3 Lah. 188.— 


n. Adjudication as to dividing fence. ] 
—~~An adjudication as to the kind of 
fence to be erected betwoen aWolning 
owners & the portion to be erec 
by each, is not an order.—R. v. KERR, 
is Bp PALMER (1882), 8 V. L. R. 235.— 


o. Order for detention of ship.Jj— 
An order made for the detention of a 
ship a judicial order.—S.8S. KALIBIA 
Vv. ILSON (1910), 11 Cc. L. R. 689.— 
AUS. 

nA Order directing payment of money 
1 court.}~-An order for payment of 
money into ct., etree? a reference 
to the master to e accounts, is an 
order.—WHITKHEAD 0. 
LaKE Huron Ry. Co. 


BurraLo & 
(1859), 7 Gr. 
578.—CAN. 


an ex juris writ is a discretionary 
order.— EMPIRE BREWING & MALTING 
Co. v. HAKLEY (1891), 7 Man. L. R. 
410.—CAN. 

r. Order directing payment of money 
to receiver, }—COMMERCIAL BANK OF 
WINDSOR v. SCOTT (1898), 30 N, S. H. 
(18 R. & G.) 401.—CAN, 


t. Ex parte order.J-—DENNY v. SAY- 
WARD (1895), 4 B. C. R. 212.—CAN, 

a. .}—An order made on behalf 
of one party in the absence of the 
other party, duly served with notico of 
motion, is an ex p. order.—STEWART 
v. BRAUN, Ez P ATTERSON, [1924] 3 
D. L. R. $41; 2 W. W. R. 1163.—CAN. 


b. Order opening up jfudgment.}— 
An order opening up a judgment in 
favour of plitf. is operative from the 
moment it is pronounced, & is not 
such an order as does not become 
effective until it has been taken out & 
served.—-CROOME v. LEIR Sat hs 23 
WwW. iL. R713; 9 D. L. R. 809; ¢€ 
W. W. R. 80.—CAN 
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Sect. 4.—Judyment and order distinguished. Sect. 
5. Partll. Sect. 1.] 


for the payment of petitioner’s costs oe co-resp. 
The decree was afterwards made absolute; the 
costs were taxed at £204, & an order was made that 
co-resp. should pay the amount within a specified 
time. He failed to comply with the order :— 
Held: there had not, within Bkpcy. Act, 1883 
(c. 52), s. 4 (1) (g), been a ‘ final judgment ”’ for 
the amount, & petitioner could not issue a bkpcy. 
notice against co-resp. in respect of it.— 
BINSTEAD, Hx p. DALE, [1893] 1 Q. B. 199; 62 
L. J. Q. B. 207; 68 L. T. 81; 41 W. R. 452; 9 
T. L. R. 114; 37 Sol. Jo. 117; 9 Morr. 319; 4 
R. 146, O. Ae 
Annotatwns Ald. Re Owen, Ex p. Peters (1900), 70 

L. J. Q. B. 92. Refd. Re Bankruptcy Notice, Hz p. 
Official Receiver, [1895] 1 Q. B. 609; Re Hallman, Ex p. 
Ellis & Collier, [1909] 2 K. B.430. Mentd. Re Lynes, Ex p:. 
Lester (1893), 68 L. T. 739; Ivimey v. Ivimey, [1908] 
2K. B. ; Rayment v. Rayment & Stuart, Chapman v. 
Chapman & Buist, {1910} P. 271. 

45. Order for accounts in redemption action.) 
—Pltf. after issuing the writ in a redemption 


JUDGMENTS AND ORDERS. 


action took out a summons for an account under 
R. 8. O., Ord. 15, r. 1 :—Held: the Order under 
the summons must be limited to preli 
accounts, & the usual terms of a final judgment for 
redemption ought not to be added without pltf.’s 
consent. 

It is a mistake to imagine that an order under 
Ord. 15 was meant to be equivalent to a decree 
(Bacon, V.-C.).—CLOVER v. Witts & WESTERN 
BEenfFit Burtpine Soctery (1884), 53 L. J. Ch. 
622; 50 L. T. 382; 32 W. R. 895. 

46. For need of registration.] — Burrows v. 
Houiey, No. 7, ante. e 


SECT. 5.—DECREE. 
47. Equivalent to judgment.] —ONsLow v. 
INLAND REVENUE Comrs., No. 8, ante. 
Decree nisi for dissolution of marriage— Whether 
‘‘ final Judgment ’’ within Bankruptcy Act, 1914 
. a ae (g).)—See BANKRUPTCY, Vol. IV., p. 
Oo. : 


’ 


Part 11—Classification. 


Sect. 1—JUDGMENTS IN REM AND JUDGMENTS 
IN PERSONAM. 


48. Judgment in rem—Definition.])—To con- 
stitute a judgment in rem, the judgment must be 
a judgment of a competent cb in respect of a 
res actually or constructively within the juris- 
diction of the ct., & the judgment must determine 
the right to, or disposition of, such res in the control 
of the ct. (WiLLIAMs, L.J.).—Fracis, Tres & 
Co. v. OARR (1900), 82 L. T. 698; 16 T. L. R. 405, 
C. A.3; on appeal, sub nom. OARK v. FRACIS, TIMES 
yy po ee a 176, H. Tu. 

NMNOTATVON i—— ° o7le. FC - 
for Canada, (1914) re O18, Rearened ce eer Peer 

49. .|—It is by no means easy to 
find a satisfactory definition of a judgment in 
rem. In Smith’s Leading Cases it is defined as 
“an adjudication pronounced, as its name indeed 
denotes, upon the status of some particular subject 
matter by a tribunal having competent authority 
for that purpose.” There are, however, two classes 
of judgments in rem, one of which is conclusive 
against all the world, & the other of which is not 
conclusive, though admissible, in any other pro- 
cecdings. Instances of the former class are 
adjudications by a competent ct. as to the existence 
of @ marriage, or a condemnation of a prize in 
the Admlty. Ct. A familiar instance of the second 
is an inquisition in lunacy, which has always been 
allowed to be read in a subsequent suit between 
third parties as evidence of the lunacy, though it 
is not conclusive & may be traversed (OozENs- 
Harpy, M.Q.).—-Hitn v. CLiIrFoRD, CLIFFORD v. 
TIMMS, CLIFFORD v. PHILLIPS, [1907] 2 Oh. 236; 
76 L. J. Oh. 627; 97 L. T. 266; 23 T. L. RB. 601, 
©. A.; on appeal, [1908] A. O. 12, 15, H. L. 
Annotations —-Mentd. Bird v, Keep (1918), 118 L. T 633 ; 

c¢) 


Law v. Chartered Instit 
2 Ch. 276. meen atent Agents, [1919) 








PART I. SECT. 8, 

471i. Rautvalent to sudgment.}—A 
decree directing a sale of certain re 
perty at the expiration of a year from 
he date of & master’s report fs, in | * 
law. = Ponte # Ba a dude a. rn 

~~ v. R N ? ry ° 
40.—OAN, * 


47 1. ——. PE 9%, 
26 O. R. 41 OAN. MCoEm (800), 


0. Whether 
word ‘ docree ” 
upon mat 
SIN 


orders 
K does not include 
orders,"’ either original or appellate, 
tera arising in 
uit or in execution of a 
Rongir GH v. MEHERBAN KOER 
(1878) I. L. R. 3 Cale. 662; 290. L. RB. 
91.—IND. 
a. Suit finally dieposed of.}—Where 
the proceeding of the ct. foal disposes 


50. —-—— Order for removal of pauper.] — 
D. & E. were removed, by an order describing 
them as man & wife, with their six children, 
named in the order of removal,to W. The order was 
appealed against. Pending the appeal, the parish 
officers of W. instituted a suit in the Spiritual Ct., 
to dissolve the marriage as incestuous. After this, 
the order was confirmed; &, subsequently, the 
Spiritual Ct. decreed the marriage incestuous, & 
void from the beginning to all intents & purposes. 
Pauper was born of the supposed marriage, before 
the order, but he was not named in it, & he was 
unemancipated, & had gained no settlement, when 
the order was made :—Held: the confirmation of 
the order, in these circumstances, was not con- 
clusive proof of a derivative settlement of the 

auper in W., on apes against an order removi 

he pauper to W. after the decree of the Spiritua 
Ct., but on such appeal W. might show by the 
decree, that, since the first order, the marriage 
had become void ab inifio, & the pauper illegitimate. 

The judgment of the ct. of quarter sessions upon 
the former appeal decided directly the settlement 
of the persons included in the order; &, this being 
a judgmentin rem, was conclusive, not only between 
the parties, but against all the world (per Cur.).— 
R. v. Wyn (INHABITANTS) (1838), 7 Ad. & El. 
71861; 3Nev.&P. K.B.6; 1 Will. Woll. & H. 128; 
TL. J.M.C.18; 2 Jur. 298; 112 E. R. 656. 
Annotations :—Consd. R. v. Hartington Middle Quarter 

ve 4K. & B. 780. Refd. De Mora v. Concha (1885), 

9 Ch. D. 268; Russell v. Russell, (1924) A. C, 687. 

Moentd. R. v. Sow (1843), 4 Q. B. 93; Heston Church- 

wardens & Overseers v. St. Bride Churchwardens & 

Overseers (1853), 22 L. J. M. C. 65; Barton Regis Union 

Grdns. v. Liverpool Churchwardens, etc. (1878), 47 

L. J. M.C. 82, 

OGE, JENECTALY, FUUN LAW. 

, Order for sale of cargo.| — Pltis. 
were the underwriters on a cargo of deals, valued 


tneluded.}—The | of the suit, so long as it remains upon 
the record, it is a decree. —WILLIAMS 
v. awn (1886), I. L. R. 8 All. 108. 





the see? ofa 
ecree.—~ 
PART Il. SECT. 1. 


. Judgment +t em—J 
adveree action under Mineral ct, a. 37.) 
—A judgment in an adverse action 


under above sect. is not a judgement 


Part II.—CLassiricaTion. 


in the policy at £1,100, shipped on board the 
Passing vonal “A Bertha,” from Onega to 
Messrs. S. at Hull. Sept. 17 the vessel struck 
on the rocks on the coast of Norway. On Oct. 4 
Messrs. S. gave notice of abandonment of the cargo 
as totally lost. Pltfs. accepted the abandonment 
& paid as fora totalloss. On Sept. 23 the master had 
written to inform the owners of the cargo of the loss of 
the vessel. Before receiving an answer, the master 
& his agent took steps to cause an act of survey 
of the vessel & cargo to be held. On Sept. 27 
the surveyors recommended, as best for all parties, 
that the vessel & cargo should be sold. At that 
time the cargo had been safely landed. The 
master & his agent then applied to an officer, 
called the sheriff & director of auctions, to appoint 
a day for the sale, which took place on Oct. 15. 
At the sale J., agent of the underwriters, publicly 
protested against the sale, but the officer presiding, 
deeming the proof of his authority insufficient, 
decided that the sale should proceed. The act 
of survey & public auction are judicial proceedings 
from which, by the law of Norway, appeals lie. 
J., as agent for the underwriters, then instituted 
in the superior ct. in Norway a suit against the 
master, his agent & the purchaser of the cargo, 
praying that the public auction should be dis- 
avowed, & that the purchaser should be compelled 
to deliver up the goods in specie. In Nov. 1853, 
judgment was given that the auction should be 
confirmed. The deals were forwarded by the pur- 
chaser to defts. in London who had made advances 
upon them, & who refused to deliver them up to 
pitis. on a demand by them in Apr. 1853. ‘The 
deals realised £1,470. There was evidence that, 
by the law of Norway, a sale by the master would 
transfer the property in the cargo :—Held: 
(1) assuming the judgment to be in rem, it was not 
necessary to plead it; & it was conclusive evidence 
on the plea that the goods were not the goods of 
pltfs.; (2) assuming the judgment not to be in 
rem, because pltfs. had sought their remedy in a 
forei n ct. of compctent jurisdiction, they were 
conclusively bound by the judgment of such ct.— 
CAMMELL v. SEWELL (1858), 3 H. & N. 6173 27 
L. J. Ex. 447; 32 L. T. O. 8S. 196; 4 Jur. N.S. 
978; 157 E. R. 617; on appeal (1860), 5 H. & N. 
Soh ts 
n :--A8 to (1 " : : 
Hem. & M. 195; taatieteo. mute (L870) et rt : 1. 
414. 4s to (2) Oonsd. Castrique v. Imrie (1870), L. Rh. 
4H.1L. 414. Refd. Simpson v. Fogo (1860), 1 John. & H. 
18 5 Meyer v. Ralli (1876), 45 L. J. Q. B. 741; Vadala 
v. Lawes (1890), 25 Q. B. D. 310; Alcock v. Smith, [1892] 
” Ch, 238; ulaney v. Merry, (1901) = =. =. Itc. 
wun vey, Mentd. The Justyn (1862), 6 L. T. 553; Lloyd 
v. Guibert (1866), L. R. 1 Q, B, 115 ; Tho Empire of Peace 
ee tf roe Adm. 12; Eglinton v. Norinan (1877), 46 


52, Order for sale of ship.]—-We think 
that some points are clear. When a tribunal, no 
matter whether in England or a foreign country, 
has to determine between two parties & between 
them only, the decision of that tribunal, though 
In general binding between the parties & privies, 
does not affect the rights of third parties, & if in 
execution of the judgment of such a tribunal 
rocess issues against the property of one of the 
tigants, & some particular thing is sold as bein 
his property, there is nothing to prevent any thir 

reon ge up his claim to that thing, for the 

bunal neither had jurisdiction to determine, 
ee did determine, anything more than that the 
8 property should be sold, & did not do 





tn rem.—Fry v. Borsrorp & MAc- ~—Judgme 
QUILLAN, MacQuILtan v. FRY (1902), bind only parties & their privies ; but 
9B. 0. KR 234.—OAN, the relation established 


L. Judgment in personam—Effect of.) 


nts in personam in general 


by a judgment is, in the absence of 
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more than sell the litigant’s interest, if any, in 
the thing. re eee 8 in the Cts. of Common 
Law in England are of this nature, & it is every 
day’s experience that where the sheriff, under a 
fi. fa. against A., has sold a particular chattel, B. 
may set up his claim to that chattel either against 
the sheriff or the purchaser from the sheriff; & 
if this may be done in the cts. of the country in 
which the judgment was pronounced, it follows 
of course that it may be done in a foreign country. 
But when the tribunal has jurisdiction to determine 
not merely on the rights of the parties, but also 
on the disposition of the thing, & docs in the 
exercise of that jurisdiction direct that the thing, 
& not merely the interest of any particular party 
in it, be sold or transferred, the case is very 
different (BLACKBURN, J.).—CASTRIQUE v. IMRIE 
(1870), L. R. 4 H. L. 414; 89 L. J.C. P. 360; 
23 L. T.48; 19 W. R.1; 3 Mar. L. C. 454, UL. ; 
affg. S. ©. sub nom. IMRIE v. CASTRIQUE (1860), 
8 0. B. N.S. 405, Ex. Ch. 
Annotations :-—Consd. Minna Craig 8.S. Co. v. 
Mercantile Bank of India, London & China, [1897] 1 
. B. 55. Refd. Simpson wv. Fogo (1860), 1 John. & 
- 18; De Cosse Brissac v. Rathbone (1861), 6 H. & N. 
301; Simpson v. Fogo (1863), 1 om. & M. 105; 
Godard v. Gray (1870), L. R. 6 Q. B. 139; Meyor v. 
Ralli (1876), 1 O. P. D. 358; Tho City of Meoca (1879), 
5 P. D. 28; De Mora v. Concha (1885), 29 Ch. D. 268; 
Re Trufort, Trafford v. Blanc eer 36 Ch. D. 600; 
Alcock v. Smith, [1892] 1 Ch. 238; The Dictator, (18923 
P. 304; Ballantyne v. Mackinnon, [1896] 2 Q. B. 455 ; 
Pemborton v. Hughes, [1899] 1 Ch. 781; Fracis, Times 
v, Carr (1900), 82 L. T. 698. Mentd. The yuntyn (1862), 
GL. T. 553; Ellis v. eeren | (A871), L. R. 6 C, 1. 228; 
Messina v. Petrococchino (1872), L. R.4 P. 0.144; Taylor 
vw. Ford (1873), 22 W. R. 47; #ée Queensland Mercantile 
& Agency Co., Ne p. Australasian, Investinent Co., &zx P: 
Union Bank of Australia (1891), 61 L. J. Ch. 146; The 
Nautik, [1895) P. 121; Yates v. Kyftin, Taylor & Wark, 
[1899] W. N. 141; Caine v. Palaco Steain Tope iae Co., 
(1907) 1 K. LB. 670; Inthe Hstate of Crippen, 11911) 1. 108. 
53. -——.]— Whilst a ship, owned by pltfs., 
an English co., was loading at Bombay for a 
voyage to Hamburg, her master was induced by 
fraud to sign bills of lading for goods which were 
never put on board. The bills of lading wero 
indorsed for value without notice of the fraud to 
the defts., an English banking co. By the law of 
Germany non-delivery of the goods specified in a 
bill of lading entitles the holder of the bill to a lien 
upon the vessel. The ship sailed, & whilst she 
was at sea a petition was presented for the winding- 
up of pltf. co., & on the day on which the ship 
arrived at Hamburg a winding-up order was made. 
On the same day defts., who had in the meantime 
discovered the fraud, took proceedings in the 
German ct. at Hamburg to arrest the ship & to 
enforce their lien. The German ct. ordered the 
ship to be sold, declared defts. to be entitled to 
the lien claimed, & ordered that lien to be satis- 
fied out of the proceeds of the sale. The liquidator 
of pltf. co. who had not appeared in the pro 
ceedings in the German ct., brought an action 
in England in the name of the co. against defts. to 
recover from them the amount which they had 
received under the German judgment as money 
had & reccived to plitf{s.’ use, seeking to make them 
liable as trustecs of the moncy for the benefit of 
the general body of the co.’s creditors :—Held : 
the judgment of the German ct. being a judgment 
in rem, the money received by defts. under it was 
not subject to any trust in favour of the general 
body of the co.’s creditors, & the action was not 
maintainable.—MINNA CraiG 8.S. Co. v. CHAR- 
TERED MERCANTILE BANK OF INDIA, LUNDON & 


Chartered 





fraud or collusion, conchiusive against 
third parties.—SHINIVASA AIYANGAR 
0, ARAYAR SRINIVASA ALTYANGAR (1910), 


between the 
of I. L. R. 33 Mad. 483.—IND. 


a 
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Sect. 1.—Judgmenis in rem and judgments in per- 
sonam. Sect.2: Sub-sect. 1.] 
CHINA, [1897] 1 Q. B. 460; 66 L. J. Q. B. 339 
76 L. T. 810; 45 W. R. 388; 18 T. L. R. 241; 41 
Sol. Jo. 310, 0. A. 
See, generally, ADMIRALTY, Vol. I., pp. 158 


et oe: 

54, ——- Adjudication as to evidence of 
marriage.|—HILu iv. ORD, CLIFFORD v. 
TimMs, CLIFFORD v. PHILLIPS, No. 49, ante. 

See, generally, HUSBAND & WIFE. 

55. ——— Condemnation of prize.) —— HILL v. 
CLIFFORD, CLIFFORD v. TIMMS, CLIFFORD v. 
Puiturps, No. 49, ante. 

See, generally, Prizz Law. 

56, ——- Finding on Inquisition in lunacy.]— 
Hitt v. CLIFFORD, CLIFFORD v. Timms, CLIFFORD 
v. PHILLIPS, No. 49, ante. 

See, generally, LUNATICS. 

—— Foreign judgment.]|—See CONFLICT OF 
Laws, Vol. XI., p. 463, Nos. 1189-1191. 

‘ Effect of—Distinguished from judg- 
ment in personam.|—The difference is pointed out 
Clearly in Smith’s Leading Cases, & some of the 
authorities there mentioned, between the pro- 
ceeding zn rem, & the proceeding in personam in this 
respect ; that the proceeding in rem binds every- 
body, binds third persons, not parties to the 
litigation (Woop, V.-C.).— SIMPSON v. Fogo (1860), 
1 John & II. 18; 29 L. J. Ch. 657; 6 Jur. N.S. 
949; 8&8 W. R. 407; 70 E. RR. 644; sub nom. 
LIvERPOOL BANK v. Foaao, 2 L. T. 594 5 subsequent 
proceedings (1863), 1 Hem. & M. 195. 


-{nnotations :—Refd. London & Moditerranean Bank v. 
ee eY), 21 L. T. 415; Castrique v. Imrie (1870), 
L, Rt. 4 HW. L. 414. Mentd. Liverpool Marine Credit Co. 
v. Hunter (1868), 3 Ch. App. 479; Schibsby v. Westen- 
holz (1870), L. R. 6 B. 155; Colliss v. Hector (1875) 





ee ‘ Pr ; — Pag Kioobe, ores ys Geiselbrocht 
: . J. Ch. ; Re Trufort, Trafford, v. 

(1887), 36 Ch. D. 600. es 
58. ——- ——- ———.]—CAasTRIQUE v. ImrIn, 


No. 52, ante. 
By way of estoppel.]|—See ESToPrreEt, 

Vol. XXI., pp. 153 ef 8eq. ities 

— Foreign judgment.|—See Con- 
FLICT OF Laws, Vol. XI., pp. 463 et seq. 
Judgment determining status of person.|— 
Cee 49, 60, ante; Estroprgszi, Vol. XXI., 
p. 











Judgment determining status of thing.]— 
See Estorrer, Vol. XXI., pp. 153-156. 
Judgment in personam—Foreign judgment.]— 
See ConFiict or Laws, Vol. XI., p. 463, No. 1190. 
59. --—- Effect of—Distinguished from judg- 
ment in rem.]—Simpson v. Foao, No. 57, ante. 
60. ——- ——- ——.]—CASTRIQUE vv. ImmiE, 
No. 52, ante. 
: By way of estoppel.|—See EsTopre.. 
Vol. XXI., pp. 148 et seq. 
Foreign judgments.}] — See 
CONFLICT OF Laws, Vol. XI., pp. 459 et seg. 
Actions in  personam—In Admiralty.]—See 
ADMIRALTY, Vol. I., pp. 172 et seq. 





, omemmnemeneneen SE 





PART II. SECT. 2, SUB-SECT. 1. 


651i Final order—Test for—Final x. 
determination of rights of parties. }K—A 
tinal order is one made on such an 
application or proceeding that for 
whichever side the decision is given, 
it will, if it stands, finally determine 
eeeeen in Noeoeone Teun oF 

ER v. NORDLUND, [1920] 2 
B. O. R. 342.—CAN. ane 

65 li, ———— ———- ———-.}—-An_ order 
is not a final order unless it finally 
disposes of tho rights of the parties.— Ex 
HAMOBAND MansimaLv. GoverpHANas = N. B. R. 13 

RATANCHAND (1920), L. R. 





398. : 


1. 





judge, found for 
amount recoverable should be ascertained by a 
referee. 
application to affirm the award, the judge directed 
judgment to be entered for that amount, &, as the 
case had involved some complexity, he gave pitf. 


47 Ind, App. 124.— IND. 
Order on interpleader sum- 
errs v. DoTy (1856), 13 U. C. R. 


h. —— ——-.]}—OLIPHANT v. LESLIE 
(1865), 24 U. C. R. 898.—CAN. 


k-—— ——.}—H 
STONE (1882), 7 A. R. 750.—OAN. 


Order on 
of county court.}—An order of a ju 
of a county ct. in a case of review 
Pi SIMPSON (1882), 22 be 

.— CAN, 


' judge of Supreme 


JUDGMENTS AND ORDERS. 


Sect. 2.—WHETHER FINAL OR INTERLOCUTORY. 
SuB-SECT. 1.—IN GENERAL. 

61. Decision of court as to—Conclusive.|— 
Where a ct. has treated one of its own proceedings 
as merely interlocutory & not final, that circum- 
stance is decisive of the nature of such proceeding. 
—FERRIER v. HOWDEN (1834), 4 Cl. & Fin. 25; 
7 H.R. 10, H. L. 

——— Jurisdiction of Court of Appeal.]— See 
Jud. Act, 1925 (c. 49), s. 68 (2). 

62. Whether form conclusive.]-— GAMES v. 
POnnoh (1884), 54 L. J. Ch. 517; 33 W. R. 64, 

A 


Annotations :—Montd. Re Nisbet & Potta’ Contract, [1905] 
; Pa lee Re Atkinson & Horsell’s Contract, [1912] 
68. Final for one purpose—Whether final for 


all trl ig es CoMPTON, NORTON v. COMPTON, 
No. 1538, post. 


|—In a High Ct. action, the 


64, 
Itf. with costs, directing that the 








The referee awarded £83 108., & upon 


‘costs upon the High Ct. scale. Deft. appealed, 
‘contending that the judgment as to the costs at 


the trial was final, & that, as the amount recovered 
was less than £100, pltf. by County Courts Act, 
1919 (c. 73), 8. 11, was only entitled to costs upon 
the county ct. scale :—Held: 
the trial was partly final, &, as involving the 
reference to a referee, partly interlocutory; & 
therefore, until the making of the order upon the 
award ascertaining the damages, County Courts 
Act, 1919 (c. 73), s. 11, did not apply, & the ct. 
had jurisdiction to make an order as to the scale 
of costs, according to the discretion given by 
proviso (i) to the sect.—LicuHT v. WILLIAM WEST 


the judgment at 


& Sons, Ltp., [1926] 2 K. B. 238; 95 L. J. K. B. 


557; 1384 L. T. 693; 42 T. L. R. 311; 70 Sol. Jo. 
404, C. A. 


66. Final order—Test for-— Final determina- 


tion of rights of parties.|——-Witbout at present 
settling what is an interlocutory order, the ct. has 
determined that all summonses which finally 
settle the rights of parties, such as summonses 
under winding-u 
will be heard by the full Ct. of Appeal (Jams, L.J.). 
—MEMORANDUM (1875), 1 Ch. D. 41, C. A. 


orders or in administration suits, 


au volaiion :~ Expld. Pheysey v. Pheysey (1879), 12 Ch. D 


66. ——- -—-—- ———..]—A _ limited co. gave, in 
875, a mtge. to its bankers for its account current, 


by covenant to surrender its copyhold works, & 
by the mtge. deed the co. became tenant to the 
bankers at the rent of £5,000. No surrender of 


he copyholds was made. On July 16, 1877, the 
vankers sent an auctioneer to distrain for £10,000, 
being two years’ rent. The auctioneer on the 
same day, saw the managing director of the co., 
gave him formal notice of distraint, & by arrange- 


Court.J--SMITH ». KINNIE (1890), 30 
N. B. R. 226.—CAN. 








n—— —— ——.} HALLETT bv. 
ALLEN (1907), 38 N. B. R. 349; 4 
E. L. R. 184.—CAN. 
indingsijiocder de a heal order fae 
win -up order is & order.—. 
UNTER v. VAN- FLORIDA fenine Co., Lrp. (1901), 8 
, B. C. R. 388.—-CAN. 
teview—Ry judge p. P. }—A per- 


eremptory order. 
emptory order should be seldom made, 
& when made should in most cases 
treated as Maree in em. 
When the time comes to have it acted 
upon, the fact that it has been made 


Part LI.—CLASSIFICATION. 


ment with him employed two workmen of the co. 

to keep possession of the chattels distrained. On 

July 18 the co. requested the bankers not to 

proceed to an immediate sale, to which the bankers 

assented, & the two men remained in possession. 

On July 19 a petition was presented for winding 

up the co.; & on July 28 a winding-up order was 

made. By arrangement with the liquidator, the 
men went out of possession in Oct., & in Nov. the 
bulk of the chattels was sold by the liquidator 
without prejudice to the rights of the bankers, & 
realised less than £5,000. The Vice-Chancellor 
held that under Jud. Act, 1873, s. 10, the rights 
of the parties were the same as in bkpcy.; that 
the attornment clause was intended to give the 
mtgees. a remedy in the event of bkpcy., & was a 
fraud on the bkpt. laws ; that, moreover, a seizure 
by a secured creditor by a distress not perfected 
by,sale before the bkpcy. was void as against the 
general body of creditors; & that the proceeds 
of sale belonged to the liquidator :—Held: the 
order of the Vice-Chancellor was not an inter- 
locutory order; & the proper notice of appeal was 

a fourteen days’ notice; but a four-days notice 

having been given, the ct. allowed it to be amended. 
The rules appear to contemplate two classes of 

orders: final orders which determine the rights 
of the parties & orders which do not determine the 
rights. We are of opinion that the order now 

under appeal belongs to the former class & that a 

fourteen days’ notice was necessary (JESSEL, M.}.). 

—Re StrocKkTON IRON FURNACE Co. (1879), as 

reported in 10 Ch. D. 335, C. A. 

Annotations :-—Refd. Shubrook v. Tufnell (1882), 30 W. R. 
740; He Lewis, Lewis v. Williams (1886), 31 Ch. D. 623 ; 
Fe Gardner, Long v. Gardner (1894), 71 L.7T.412. Mentd. 
Re Bridgewater Kngineering Co. (1879), 12 Ch. D. 181; 
#e Crumlin Viaduct Works Co. (1879), 48 L. J. Ch. 537 ; 
iG DUWOR, Mt J. JUOKSULL (LOOU), L4 UN. J), 1203 £e 
Kitchin, Wc p. Punnett (1880), 16 Ch. D. 226; Re Letts, 
Kr p. Harrison (1881), 18 Ch. D. 127; Re Knight, Kx p 
Voisey (1882), 21 Ch. D. 442; Re Willls, kr p. Kouiaty 
Mo att Hathatoatt Cotes & Maa (dia) Eat 
Colliery Co. (1896), 75 L. T. 508, 0” > © Teundwood 
87. —~—.]——SALAMAN v. WARNER, 

a 136, post. 

















; .]—In the case of an inter- 
locutory order it is generally possible to restore 
parties to their original position by payment of 
costs or otherwise; final orders are intended to, 
& do as a rule, determine the rights of the parties. 
An order to refer an action in an interlocutory 
* not a final order (ALVERSTONE, C.J .).—_ NEALE 
v. GORDON LENNOX (LADY), [1902] 1 K. B. 838; 
71 L. J. K. B/ 536; 86 L. T. 574; 50 W. R. 487; 
18 T. L. R. 390; 46 Sol Jo. 319 ; on appeal, [1902] 
1 K. B. 845, C. A., [1902] A. C. 465, H. L. 
ee, --- Newen, Carruthers v. 
- Ch. 312; Little v. Spreadbury, (1910) 


658; Wolsh v. Roe (1918), 87 L.J. K 
v. Robinsun, [1919] 1 K. B. 474. 


Newoen, 
IK. B. 
- 520; Shepherd 











69. ———.]—Bozson v. ALTRINCHAM 
URBAN Districr Councit, No. 137, post. 
70. May be made on _ interlocutory 


application.|—The time for appealing f 
order which is final though cade ap intetle: 


129 


cutory eppucetion is one year.—A.-G. v. GREAT 
EASTERN Ry. Co. (1879), as reported in 48 L. J. 
Ch. 428; 27 W. R. 759, C. A.; on appeal (1880), 
a EP. Cas. a H. L. 
nnotations :—Mentd. A.-G. v. Shrowsbury (Kingsland 
Bridge Co. (1882), 21 Ch. D. 752; Guinness v. Lan 
Corpn. of Ireland (1882), 22 Ch. D. 349; L. & N. W. 
Ry. v. Price (1883), 11 Q. B. D. 485; Small v. Smith 
Tete 10 App. Cas. 119; Wenlock v. River Dee Co. 

1885), 10 APD. Cas. 354; Harris v. De Pinna (1886), 33 
Ch, D. 238; onderson v. Bank of Australasia (1888), 
40 Ch. D. 170; Johns v. Balfour (1889), 1 Meg. 191; 

Sheffield & South Yorkshire Permanent Bldg. Soo. v. 

Aizlewood (1889), 44 Ch. D. 4123; Foster vo. L. CG. & D. 

Ry., (1895) 1 Q. BR. 71L; A.-G.vu lL. & N. W. Ry., (1900) 

1 Q. B. 78; L. CG. CG. vu. AL-G., [1902] A. CG. 1655 A.-G. 

v. Mersey Ry. (1907), 51 Sol. Jo. 624; Re Kingsbury 

Collieries & Moore's Contract, [1907] 2 Ch. 250; Peel 

vw. L. & N. W. Ry., [1907] 1 Ch. 53; Metropolitan Water 

Board v. Solomon (1908), 77 L. J. Ch. 5173 A.-G. v. West 

Gloucestershire Water Co., {1909] 2 Ch. 338; Amalga- 

mated Soc. of Railway Sorvants v. Osborne, (1910) A. C. 

87; Vacher v. London Soc. of Compositiors, {t912) 3 

K. B. 547; Re Woking Urban Council (Basingstoke 

Canal) Act, 1911, [1914] 1 Ch. 300; Dundeo Harbour 

Trustees v. Nicol, (1915) A. C. 550 ; County Hotel & Wino 

Co. v. L. & N. W. Ry., (1918) 2 K. B. 251; Row. Bodford- 

shire County Council, Wr pp. Seur, (1920) 2 K. B. 465; 

A.-G.v. Fulham Corpn., [1921] 1 Ch. 440; A.-G. vu. Wost- 

minster City Council, [1924] 2 Ch. 416; Douchar v. Gas 

Light & Coke Co., [1925] A. C. 691. 

Time for appeal, see, now, KR. S. C., Ord. 58, 
r.3; PRACTICE. 

71. Order of Divisional Court—On case 
stated by arbitrator.|—An arbitrator, under an 
order of reference, stated a case for the opinion 
of the ct., which provided that, if the opinion of 
the ct. should be one way the case was to be re- 
ferred back to the arbitrator; if the other way 
judgment was to be entered for deft. with costs. 
A div. ct. decided in favour of pltfs., & referred 
the case back to the arbitrator, Deft. appealed : 
—Held: (1) an appeal could be brought from the 
order; (2) it was a final order, & the appeal 

| must be entered in the general & not in the inter- 
locutory list.—SHUBROOK v. TUFNELL (1882), 0 
Q B.D. 621; 461. T. 749; 30 W. RR. 740, C. A. 
wlnnotations :—~As to (2) Folld. Bozson v. Altrincham U.C. 

(1903), 72 L. J. K. B. 271. Distd. Isaacs rv. Salbstein, 

(1916) 2 K. B. 139. Consd. /te Cogstad & Nowsum, [1921] 

2A. C. 528. 

72. Final judgment— Determination of pre- 
viously existing right or Mability.)—J/te CiiiNnmny, 
Ez p. CHINERY, No. 43, ante. 

73. —-— J—A final judgment means a 
judgment obtained in an action by which the 
question whether there was a pre-existing right of 
plitf. against deft. is finally determined, in favour 
either of pltf. or of deft. (Lonp KsiEr, M.R.).-- 
Re RinpeEw., Ea yp. STRATHMORE (HARI) (1888), 
20 Q. B.D. 512; 57 L.J.Q. B. 259; 58 1. T. 838 ; 
36 W. R. 532; 4 TT. L. R. 38295 5 Morr. 59, C. A. 

tions :—Consd. Salaman v. Warner, [1891] 1 Q. LB. 
ame "Retd. Re Binstead, Hc p. Dale, (1893) 1 Q. B. 100; 

Taylor v. Loe, {1894} 1 Ch. 413. 

74. Final adjudication after Ilitis con- 
testatio.|—T'o constitute an order a final Judgment 
nothing more is necessary than that there should 
be a proper lilis contestatio, & a final adjudication 
between the parties (SELBORNH, L.C.).—fe Falru- 











on an interlo- FULL, Ex p. Moore (1885), 14 Q. B. D. 627; 64 





should be considered as a very serious 
element in deciding as to whether it 
should be modified when the actual] 

existing facta are explained. But it r 
cannot be conside as irrevocable. 
The ct. cannot & ought not to consider 
itaelf as finally divested of any power 





be determined is not a final order.— 
Baw NaTH Daas v, SOHAN Brbt (1909), 
I. L. R. 31 All. 545.—IND. 
i ——.] — NURI 
GANGER SuvAR WORKS, LTD. (CAWN- 
woe (1915), I. L. 


143. Final judgment — Final ad- 
fudwation after litis contestatio,}—A 
judgment ia final when {t docs, if 
allowed to stand, finally dispose of tho 
rights of the parties, regardjoss of what 
might have happoned if it had been 
made the other way.—ALEXANDER 
HAMILTON INSTITUTE v. CHAMBELS, 


MIAH 1. 
Rh. 38 All. 150.— 


Rates at 3 See 
N Ys. . L. : 
1101; 2 W. W. R. 196.—CAN. 7 


q. der of remand determini 
part of case.}—~An order of remand 
which determines only a part of the 
case & leavea other matters stil] to 


J.—-VOL. XXX. 





t. —— Order for writ of prohibi- 
flon.J}—An order for a writ of pro- 
hibition is final —BAaRKER «. MARKS 
(1888), 6 N. Z. L. R. 529.—N.Z. 

a. Order as to maintenance of 
child.}—KwLrein v. Torry (1915), 34 
N. Z. L. R. 1084.—N.Z. 





[1921] 3 W. W. ht. 520.—CAN. 

1411. —— ——.}—UMABAIL v. VIT- 
HAL (1908), I. L. R. 33 Bom. 293,.— 
IND. 

b. ———— On interpleader iseue.}—An 
interpleader issue was tricd by tho 


K 
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Sect, 2.—Whether final or interlocutory: Sub-sects. 1 
' 2, A. (a). (0), (c), (d), (e) & (F).J 

L. J. Q. B. 190; 52 L. T. 876; 38 W. R. 438 ; 

1T. L. R. 263; 2 Morr. 52, C. A. 

Annotations :—Consd. Re Riddell, Hr p. Strathmore (1888), 
20 Q. B. D. 512. entd. Re Henderson, Ez p. Henderson 
(1888), 20 Q. B. D. 509; Re Alexander, Ez p. Alexander 
[1892] 1 Q. B. 216; Re Binstead, Ez p. Dale, [1893] 
Q. B. 199; Taylor ov. Roe, (1884) 1 Ch. 413; He G. J., 
hr Pe. G. J., [1905] 2 K. B. 678; Re Debtor (No. 837 of 
1912), [1912] 3 K. B. 242. 

75. May be subject to appeal.|—‘‘ Final ”’ 

as applied to the judgment on the trial of an action 

does not mean a judgment not open to appeal, 
but merely “ final’’ as opposed to an “ interlo- 
cutory ’’ judgment. <A judgment on the trial of 
an action operates as an estoppe] between the 
parties when bringing a subsequent action raising 

@ contention which is in substance res judicata 

& not the less so because that judgment ts liable 

to be reversed on appeal (CozENs-Harpy, L.J.). 

—HUNTLY (MARCHIONESS) v. GASKELL, [1905] 2 

Ch. 666; 75 L. J. Ch. 66; 98 L. T. 785; 22 

T. L. R. 20, C. A. 

76. Interlocutory order—Under Judicature Act, 
1925 (c. 49), s. 45 (1)—Any order other than final 
jJudgment.|—The words “interlocutory order ” 
in Jud. Act. 187% (c. 66), 8. 25 (8), are not confined 
in their meaning to an order made between writ 
& final judgment, but mean an order other than 
final judgment in an action, whether such order 
be made before judgment or after.—SMITH v. 
COWELL (1880), 6 Q. B.D. 75; 50L. J. Q. B. 38; 
43 L. T. 528; 29 W. R. 227, C. A. 


Annotations :—Mentd. Manchester & Liverpool District 
Banking Co. v. Parkinson (1888), 22 Q. B. D. 173; Holmes 
Ve a aaa [1893] 1 Q. B. 651; Morgan v. Hart, [1914] 2 


77. Test for—Further proceedings neces- 
sary..—STANDARD DiscouNnT Co. v. LA GRANGE, 


No. 99, post. 
78 a ieee Where any further 
step is necessary to pertect an order or judgment, 
it is not final but interlocutory (BAGGALLAY, L.J.). 

(2) Semble: As reyards R.S. C., Ord. 58, r. 15, 
no distinction exists between interlocutory orders 
& interlocutory judgments.—Coniins v. Pap- 
Pion VESTRY (1880), as reported in 5 Q. B. D. 

68, C. A. 


Annotations :-— As to (1) Reid. Shubrook v. Tufnell (1882), 
9 Q. B. D. 6213; Isaacs vo. Salbstein, (1916) 2 K. B. 139. 


judge of the Div. Ct., who decided that 
a Saad did not belong to pitfr. :— 
Held: the decision of the Judge was 
final.—KKANE v. STEDMAN (1861), 10 
C. P. 435.—CAN. 

C. Judgment for seisin of dower.) 
—Judgment for seisin of dower is final 
& conclusive.—CAMERON v. GILCHRIST 
(1877), 7 P. R. 184.—CAN. 

d. Action on building contract 
-—Reference to excpert3s.}—SHAW v. ST. 
Lovis (1883), 8 8S. C. R. 385.—CAN. 


e. Refusal to admit as attorney 
of court.}—Appeal from the refusal of 
e Supreme Ct. (N.S.) to admit applt. 
as an attorney of the ct. :—Held: the 
judgment sought to be appealed from 
was not a fina! Jjudgment.—Re CAHAN 




















on writ o 








closure p 


appeal from an order in chambers 
granting or refusing an application by 
deft. to set aside a judgment by default 
& lot him in to defend, is a final judg- 
mont.—O’DONOHOR v. BOURNE (1897), 
27 S. C. R. 654.—CAN. 


h. —— Order for amount indorsed 
if summons—Judgment by 
et a a AWCETT v. NORTON (1906), 
2k. L. R. 146.—CAN. 


k. — Ones Cahier! aside one 
Jor postponement of foreclosure proceea- 
ings.}—A judgment setting aside an 1 
order for the postponement of fore- 


such proceedings should be con 
is not a fina) judgment.—Re CUSHING 
SULPHITE FrBre Co. (1906), 37 8. C. R. 


JUDGMENTS AND ORDERS. 


Generally, Men td. Carter v. Stubbs (1880), 43 L. T. 746; 
Kettlewell v. Watson (1883), 52 L. J. Ch. 818; Re Tippett, 
Ez p Tippee (1885), 2 Morr. 229; Bradshaw v. Warlow 
(1886), 54 L. T. 438; Brown v. Dorse (1886), 34 W. R. 776 ; 
R. v. Kettle (1886), 17 Q. B. D. 761; koh. & 
N. W. Ry., (1801) 1 Q. B. 847; Re Coles & Ravenshear, 
[1907] 1K. B.1; Cogstad v. Newseum, [1921] 2 A.C. 528. 

719. —— —— ——.]—Bozson v. ALTRINCHAM 
URBAN Districr CouNcLL, No. 137, poat. 

80. ———- ——— No final decision of matters in 
dispute.|—BLAKEY v. LATHAM, No. 94, post. 

81. ——— ——— Possibility of restoring parties 
to original a ara v. GORDON LENNOX 
(LaDy), No. 68, ante. 

Distinction between judgments & orders.|—Sce 
generally, Nos. 43, 45, ante. 

For calculating time for appeal.|—See No. 
78, ante. 





SuB-srecrT. 2.—For CALCULATING TIME FOR 
APPEAL. 


A. Under R. 8. C., Ord. 58, r. 15. 
(a) In General. 
Sce Sub-sect. 1. ante. 


(b) Order on Interpleader Issue. 


82. General rule.|;—An appeal from the decision 
of a judge on an interpleader issue tried by him 
without a jury must, under R. S. C., Ord. 58, 
r. 15, be brought within twenty-one days.— 
McNair & Co. v. AUDENSHAW PAINT & COLOUR 
Co., [1891] 2 Q. B. 502; 60 L. J. Q. B. 770; 65 
L. T. 292; 40 W. R. 36; 7 T. L. R. 741, C. A. 
Annotation :-—Apld. Re Gardner, Long v. Gardner (1594), 

71 L. T. 412. 

83. Declaration as to ownership.|—Two actions 
having been brought relating to a cargo, an 
interpleader issue was directed to try the ques- 
tion to whom it belonged. It was tried by the 
Master of the Rolls, who made an order finding 
in favour of defts., & declaring them to be entitled 
to the cargo. Subsequently an order was made 
in the actions directing the proceeds of the cargo, 
which were in ct., to be paid to defts. :—Held: 
the former order was an interlocutory order, from 
which an appeal could not be brought after twenty- 
one days.— MCANDREW v. BARKER (1878), 7 Ch. 
I). 701; 47 L. J. Ch. 340; 37 L. T. 810; 26 
W. RK. 317, C. A. 

Annotations :—Folld. McNair v. Audonshaw Paint & Colour 


amount so assessed with costs, & there 
was no further consideration reserved 
& vo provision for confirmation by the 
ct. & nothing left to be dealt with 
judicially by the ct.:—Hcld: the 
judgment was clearly a fina) judgment 
disposing of the rights of the parties 
in the action.— BURT v. DOWINION 
IRON & STEEL Co. (No. 2) (1916), 49 
N. S. R. 465.—CAN. 

oO. Judgment of Court of A al 
—Asto whether document a Biol 443 
note.}—O’GRaby v. LecomTn, [1919] 
W. W_R. 339; 57 8. C. R. 563; 
44 D. L. R. 756 —CAN. 

7713. Interlocutory order . 2! fo; 
Further Lp ea al fl necessary. }— Unless 
an order finally oses of the matter 
in dispute, no matter in 





& directing that 
ued 


(1892), 21 8. C. R. 100.—CAN 173.—CAN. has been made, it is an fiteniocntoce 
t. —-—— Judgment for tazed costs— 1. ——— Reference to assess damages.) order._—CHARBONNEAU v. PaGoOT, [19 
In action for alimony.}—In an action —WENGERv. Lamont (1909), 41S. GR. 1W.W. R. 1327.— CAN. ne 


for alimony pltf. recovered ju ent 603.—CAN. 


against deft. for taxed costs, & in the 





_ B. ——— Order for pa of 
tn Probaie Court  reereccy a 





m. Order for leave to sign judg- , REE 
usual form for alimony :—Held: the ment.}—An eaiee for leave to sign CHESLEY (1893), 25N.8. R. (13 KR. &G.) 
Jedement, os Ae me Tepe ee judgment is not a pore mt ag 203.—CAN. 
» Waa lent, whatever CHESLEY v. BENNER (191 -L. R. . Order decidi : 
might be the case with regard to the 966; 10 D. L. R. 679; 47 .N.8.R. 20. —The order deciding © polnt oe ee 
payments of alimony.—ALDRICH . —OAN, raised by the pleadings, & the order 
auoncn Ay dane me QO. RR. 374; affd., n. —— Where leave to enter 2 be bade dismi the action consequent on 
24 0. R. 124. : on assessment of dan }—Where the the decision of the point of law are 
s.-—— Order of anting or refusing order for judgment at the trial was that both interlocutory.-Epmon GENERAL 
4 ain real to aside ftidoment by Itt. recover Se ait foc te a wm ats oie Sige 
default.}—Qu. : whether order on Eg have leave to enter Judgment for the 


Part I1.—CLassiricaTIon. 


oS 


.. {1891] 2 Q. B. 502. Refd. Krehl v. Burrell (1878) 

h. D. 420: Collins v. Paddington Vestry (1880), 3 
. B. D. 368; Hamlyn v. Betteley (1880), 50 L. J. Q. B. 
- Re Gardner, Long v. Gardner (1394), 71 L. T. 412. 
entd. Re Blyth & Young (1880), 13 Ch. D. 416; Carter 
, Stubbs asi 0), 50 L. J. Q. B. 4; Re New Callao (18832), 


se ~ toe) 


(c) Finding of Fact by Judge. 

84. On trial in Chancery Division.) — An 
action for an injunction to restrain deft. from 
building so as to interfere with a right of way 
claimed by pltf., which right was disputed, came 
on for trial, with witnesses, no issues of fact 
having been directed. After the examination had 
been concluded, the Master of the Rolls stated 
that he found a verdict for pltf. as to the right of 
way, & directed the action to stand over in order 
to give the parties an opportunity of coming to 
an arrangement. Upon the action coming on 
again, a mandatory injunction was granted ; the 
order reciting that the ct. had found pltf. entitled 
to the right of way. Deft., after the expiration 
of twenty-one days from the time when the verdict 
had been given, appealed from the order :—Held: 
the finding that pltf. was entitled to the right of 
way could not now be questioned, for deft. ought 
to have moved the Ct. of Appeal for a new trial 
within twenty-one days from the verdict being 
given. R.S.C., Ord. 39, r. 1a, did not apply to 
trials before a judge of the Ch. Div., but where a 
judge of that Div. had definitely found a verdict 
on a matter of fact, such verdict was equivalent 
to an interlocutory order, which could only be 
appealed from within twenty-one days.—KRENUL 
v. BURRELL (1878), 10 Ch. D. 420; 48 L. J. Ch. 
202; 39 L. T. 461; 43 J. P. 142; 27 W. R. 234, 
C. A.; subsequent proceedings (1879), 11 Ch. D. 
146, C. A. 

.innotatwns :—Distd. Dollman v. Jones (1879), 12 Ch. D. 
553. Expld. Lowe v. Lowe (1879), 10 Ch. D. 432. Consd. 
Potter v. Cotton (1879), 5 Ex. D. 137. Refd. Jonos v. 

« D. 115. Mentd. Burke v. Rooney 

A Gaskin v. Balls ater 13 Ch. D. 

$24; Holland v. Worley (1884), 26 Ch. D. 578; Green- 
wood v. Hornsey (1886), 33 Ch. D. 471; Martin v. Price, 

{1894} 1 Ch. 276; Mayfair Property Co. v. Johnston, 

{1894} 1 Ch. 508; Allport v. Security Co. (1895), 13 R. 

420; Shelfer v. City of London Electric Lighting Co., 

Meux’s Brewery Co. v. City of London Electric Lighting 

Co., [1895] 1 Ch. 287; Westmoreland v. New Sharlston 

Colliery Co. (1898), 79 L. T. 716. 

85. Where issues of fact settled at com- 
mencement of trial.}—-When in an action in the 
Ch. Div., tried by a judge of that Div. without a 
jury, definite issues of fact are settled at the 
commencement of the trial, then, whether the 
judge delivers his finding on the facts & his 
judgment on the whole case on separate days or 
at ono time, his finding of fact is an interlocutory 
order, & must be appealed from within twenty- 
one days. But, if no definite issues of fact are 
settled at the commencement of the trial, the find- 
ing of fact as well as the judgment on the whule 
case may be appealed from at any time within a 
year.—LOwE v. Lowe (1879), 10 Ch. D. 482; 48 
L. J. Ch. 383; 40 L. T. 236; 27 W. R. 309, C. A. 
ons Bowen pean v. Jones (1 879), 41 L. T. 258 ; 

(1879), 5 ue ise, ) 5 Ex. D. 115; Potter v. Cotton 

86. Where issues of fact not settled at 


commencement of trial.|—LowE v. Lowe, No. 
85, ante. 








(d) Order in Administration Action. 
87. Order on claim by creditor—Final as between 
paces to summons.}—After an action had been 
rought for the administration of a testator’s 
estate the extrix. carried on testator’s trade with 
his assets, & incurred a trade debt for which the 
creditor brought an action & obtained judgment 
& execution, under which he seized some of 
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testator’s assets. The sheriff interpleaded, & the 
proceeds of the sale were paid into ct. in the 
administration action. The creditor took out a 
summons in the administration action claiming the 
proceeds of the sale, but his claim was refused : 
—Held: the order, although finally determining 
the rights of the parties, was an interlocutory 
order under R. S. C., Ord. 58, r. 15, & an appeal 
must be brought within twenty-one days.— 
PHEYSEY v. PHEYSEY (1879), 12 Ch. D. 305; 41 
L. T. 607, C. A. 


Annotation :— Folld. Re Lewis, Lowis v. Williams (1886), 
$1 Ch. D. 623. 


88. | 
No. 153, post. 

For purpose of notice of appeal.|—Sce 
No. 133, post. 

89. Order as to costs—Order for taxation—& 
payment out of fund in court.|—-In an administra- 
tion action, by next of kin against administratrix, 
the conduct of which had been given to a creditor, 
an order was made on the application of the 
administratrix by the judge personally in 
chambers, directing the taxation of the costs of 
pltf. deft. & the creditor, & the application of the 
funds in ct. in payment of a debt, & then pro 
tanto of the costs when taxed, priority being given 
to the costs of deft. Liberty was also given to 
any of the parties to apply in Chambers as to the 

etting in of an outstanding asset, & gencrally :-— 
eld: this was an interlocutory order, & a natice 
of motion in ct. to vary it, given after the expira- 
tion of twenty-one days, was too late.--Re LEWIS, 
LEWIs v. WILLIAMS (1886), 81 Ch. I). 623; 64 
L. T. 198; 34 W. R. 420, C. A. 
-.J—Scee, generally, No. 101, post. 

90. Order for application for funds In court.]— Ie 
LEwIs, Lewis v. WILLIAMS, No. 89, ante. 

91. Order on further consideration--Part of 
fund remaining in court— Liberty to apply.|——An 
order made in Chambers on further consideration 
in an administration action, leaving part of the 
fund to be dealt with thereafter & reserving 
liberty to apply is not a final order.— Jte JOUNSON, 
MANCHESTER & LIVERPOOL TANKING CoO. Uv. 
BEALES, JOHNSON v. Hoo.mey (1889), 42 Ch. D. 
505 ; 50L. J. Ch. 99 ; 61 L. T. 160; 37 W. R. 765. 


Annotation :-—Apprvd. Re Giles, Real & Personal Advance 
Co. v. Michell (1890), 43 Ch. D. 391. 


92. Order for interim payment to annultant.]— 
In the course of an action to administer the estate 
of a deceased testatrix, in which further considera- 
tion had been adjourned, pltfs., the exors. & 
trustees of the will, took out a summons asking 
that they might be at liberty to make certain 
payments, out of moncys in their hands, to one 
of the annuitants, on account of his interest under 
the will. The order was made :—/feld: the order 
was interlocutory & not final; & therefore an 
appeal from it, not being brought within fourteen 
days, was too late, & must be dismissed with costs. 
—Re GARDNER, LONG v. GARDNER (1804), 71 L. T. 
412,C. A. 


(e) Order of Divisional Court. 

93. Decision on case stated—-Under Stamp Act, 
1870 (c. 97), 8. 19.|-ONsLow v. INLAND REVENUE 
Comns., No. 8, ante. 

Distinction between judgments & orders.|—Sce 
Nos. 43, 45, ante. 

.For calculating time of appeal.]— Sce No. 
78, post. 

(f) Order Supplemental to Declaration of Rights 

of Parties. 

04. Order working out rights of parties.)—An 
appeal by pltf. from a judgment dismissing his 

K 2 








Ive COMPTON, NORTON v. COMPTON, 





132 


Sect. 2.—Whether final or interlocutory: Sub-sect. 2, 
A. (f), (g), (a), (i) & 9), & B.) 
action having been dismissed with costs, pltf. 
moved for liberty to set off against the costs pay- 
able to deft. L. under that order certain costs 
payable to plitf. by L. partly in that action & 
partly in another action between the same 
arties. G. claimed a lien upon these costs for 
his costs as L.’s solr. in the first-mentioned action. 
An order was made allowing the set-off. G. 
appealed :—Held: as regards time for appealing, 
the order was interlocutory & not final, being only 
an order for working out the rights given by a 
final judgment. 

Any order which does not deal with the final 
rights of the parties, but merely directs how the 
declarations of right already given in the final 
judgment are to be worked out is interlocutory, 
just as an order made before judgment is inter- 
locutory where it gives no final decision on the 
matters in dispute (Corron, L.J.).—BLAKEY v. 
LATHAM (1889), 43 Ch. D. 23; 38 W. R. 193, C. A. 
Annotatwns :—Apld. Norton v. Norton (1908), 99 L. T. 709. 

Mentd. Williams v. Nye (1890), 7 RK. P. C. 62; Re Bassett, 
Ee pn, Lewis (1895), 65 L. J. Q. B. 144; Hassell v. Stanley, 
[1806] 1 Ch. 607; Savage v. Harris (1896), 13 R. P. C. 

364; Goodfellow v. Gray, [1899] 2 Q. B. 498; David v. 

Rees, [1904] 2 K. B. 435; Bake v. French (1907), 76 

L. J. Ch. 299; Reid v». Cupper, [1915] 2 K. B. 147; 

Puddephatt v. Leith (No. 2), [1916] 2 Ch. 168. 

95. .]—Where the judgment in a partition 
action gave liberty to any person, interested to 
the extent of one moiety or upwards of the pro- 
perty to apply for a sale, & it was ordered that, 
if a sale of any part of the property should not 
be requested, a partition should be made of such 
of the property as to which a sale should not be 
so requested by the judge in Chambers amongst 
the persons entitled, an order on a summons 
taken out in the action directing partition of the 
hereditaments & premises remaining unsold was 
held to be an interlocutory & not a final order, 
being an order for working out the rights of the 
parties.—NORTON v. NORTON (1908), 99 L. T. 
700, C. A. 

96. Order construing will—-To determine parties 
interested in compensation fund in court.]—A 
petition having been presented for payment out 
of ct. of a fund paid in as purchase-money of 
a devised estate, the ct., on June 18, made an 
order declaring the construction of the will & 
directing inquiries as to the persons interested. 
An application was made on behalf of some of 
the parties who were resident in America to ex- 
tend the time for appealing to four weeks from 
July 8, in order to allow time for the persons 
acting for them under a power of attorney to 
consult them as to appealing :—Held : as the order 
was a final one, the case, though within the letter 
was not within the spirit of R. S. C., Ord. 58, 
r. 9, requiring an appeal to be brought within 
twenty-one days, & the extension of time ought 
to be granted.— He JacquEs (1881), 18 Ch. D. 
392; sub nom. Re Jacques, Ex p. CARLISLE 
Coren., 45 L. T. 207, CG. A. 

97. Preliminary order declaring rights.]—Maor1 
KING (CARGO OWNERS) v. ALLEN, No. 9, ante. 

98. Order in partition action — Partitioning 
unsold property in specie.|—NortTon v. NORTON, 
No. 95, ante. 





(g) Order on Summons under R. S. C., Ord. 14. 


99. General rule.J|—An order giving pltf. leave 
to sign final judgment under R. S. C., Ord. 14, 
r. 1, is an interlocutory order, & an appeal from 
such order must therefore be brought to the Ct. 


JUDGMENTS AND ORDERS. 


of Appeal within twenty-one days.—STaNpDaRD 
Discount Co. v. LA GRANGE (1877), 3 C. P. D. 67; 
47 L. J. Q. B. 3; 37 L. T. 372; 26 W. R. 25, 


C. A. 
ong :-——Dbtd. A.-G. v. G. E. Ry. (1879), 27 W. R. 
Annotations +—-Dbid H n Vestry (18803, § Q. B. D. 


759. Apld. Collins v. Pad: 

368. Eepld. Blakey v. Latham (1889), 43. Ch. D. 23; 
Salaman v. Warner, [1891] 1 Q. B. 734. Refd. Lewis, 
Lewis v. Williams (1886), 31 Ch. D. 623; Re Gardner, 
Long v. Gardner (1894), 71 L. T. 412. 





100. Order giving leave to sign judgment 
& judgment distinguished.|—Re DEBTOR, Hx p 


DEBTOR (No. 2621 of 1902), [1903] W. N. 6, C. A. 
See, generally, PRACTICE. 


(h) Order as to Costs. 


101. Final decree silent as to costs.) —An 
addition made to a decree upon motion, giving 
directions as to costs as to which the decree itself 
was silent, is a portion of the decree, & therefore 
can be examined in an appeal from the decree, & 
is not an interlocutory order within R. S. C., Ord. 
58, r. 15.—THE City OF MANCHESTER (1880), 
5 P. D. 221; 49 L. J. P. 81; 42 L. T. 521; 4 
Asp. M. L. C. 261, C. A. 

Annotations :—Consd. Bew v. Bew, [1899] 2 Ch. 467. Folld. 
Forbes-Smith v. Forbes-Smith, [1901] P. 258. Refd. 
Rotch v. Crosbie (No. 2) (1909), 54 Sol. Jo. 30; Lever 
v. Masbro’ Equitable Plonecr Soc. (1912), 106 L. T. 472. 
Mentd. Adlington v. Conyngham, [1898] 2 Q. B. 492. 
102. Application to vary./—-At the trial of an 

action the jury found for pltfs. for a sum exceed- 

ing the amount which defts. had paid into ct. ; 
the judge thereupon gave judgment for pltfs. 
without costs. The Lligh Ct. afterwards made an 
order that pltfs. should have their costs. Defts. 
applied to the Ct. of Appeal to annul the order of 
the High Ct. after the time had elapsed for appealing 
against an interlocutory order :—-Held: the order 

of the High Ct. was made on an appeal from a 

final judgment, & the application to the Ct. of 

Appeal was not too late, but the High Ct. had no 

jurisdiction to entertain an appeal from a final 

judgment, & the order giving pltfs. their costs 
must be annulled. MARSDEN v. LANCASHIRE & 

YORKSHIRE Ry. Co. (1881), 7 Q. B. D. 641; 50 

L. J. Q. B. 818; 44 L. T. 239; 29 W. R. 580, 

C. A. 

Annotations :—-Consd. Huxley v. West London Extension 


Ry., Hughes v. Merrett, Wood v. Madge (1886), 17 Q. B. D. 
ee Folld. Forbes-Smith v. Forbes-Smith, [1901] P. 


103. Order directing review of taxation.|—An 
appeal from an order directing a review of taxa- 
tion must be brought within twenty-one days.— 
Re WATSON, Ex p. PHILLIPS (1887), as reported in 
ae B.D. 234; 56L. J.Q. B. 619; 57 L. T. 215, 
C. A. 

104. Order allowing 
LATHAN, No. 94, ante. 

105. Order for taxation.|—Re Lewis, Lewis v. 
WILLIAMS, No. 89, ante. 

In divorce suit—Whether interlocutory order 
requiring leave to appeal.|— See No. 127, post 

See, also, Nos. 129, 138, post. 


set-off.| — BLAKEY v. 


(t) Order Dismissing Action. 

106. Action frivolous & vexatious—Statement 
of claim struck out.J—-An order made under 
R. 8. C., Ord. 25, r. 4, striking out the statement 
of claim in an action & dismissing the action as 
frivolous & vexatious is an interlocutory & not a 
final order within R. S. C., Ord. 58, r. 15, for the 
purposes of appeal.—Re PAGE, HILL v. FLap- 
GATE, [1910] 1 Ch. 489; 79 L. J. Ch. 482; 102 
L. T. 388; 54 Sol. Jo. 305, C. A. 

Compare Nos, 114, 128, post. 


Part I].—CLASSIFICATION. 


107. On point of law.]—Bozson v. ALTRINCHAM 
Urpan District Councit, No. 137, post. 

108. Order for security for costs not complie 
with.J—An order dated Apr. 25, 1904, directed 

Itf., a resident abroad, to give security for costs 

y July 1, 1904, & if not so given the action to be 
dismissed. Security was not given & the action 
was dismissed. Pitf. appealed from the order 
of dismissal on the ground of a mistake & asked 
for an extended time to furnish security. Notice 
of appeal was given within three months of 
Apr. 25. The order appealed from was held an 
interlocutory order & the appeal was not heard 
STEWART v. Royps (1904), 118 L. T. Jo. 176. ; 
in :—Apld. Re Page, Hill v. Fladgate, (1910) 1 Ch. 


(j) Other Orders. 


109. Overruling demurrer.]|—An order over 
ruling a demurrer is not an interlocutory order 
within R. S. C., Ord. 58, r. 15.—TROWELL v 
SHENTON (1878), 8 Ch. D. 318; 26 W. R. 837, 
C 


e A. 

Annotations :-—Refd. Re Croasdell & Cammell, Laird (1906), 
75L. J. K. B. 769. Mentd. He Holland, Gregg v. Holland, 
[1902] 2 Ch. 360. 

Compare No. 146, post. 
110. Order for new trial.])—An order absolute for 

a new trial is an interlocutory order, an appeal 

from which must be brought within twenty-one 


days from the date thereof, under R. S. C., Ord. 58, | 


r. 15. 

Where a party failed to appeal from such inter- 
locutory order within twenty-one days, under the 
mistaken belief that such order was final, & that 
an appeal might be brought at any time within 
twelve months :—Held: such mistake was not 
a circumstance which would justify the ct. in 
enlarging the time for appealing after the expira- 
tion of the twenty-one days under R. S. C., Ord. 
58, r. 6.—HIGHTON v. TREHERNE (1878), 48 L. J. 
Q. B. 1673 27 W. R. 245, C. A. 

111. Refusal by registrar in bankruptcy to 
summon first meeting of creditors.}|—On an appeal 
from the refusal by the registrar of an application 
of the debtor for leave to summon a fresh first 
mecting of his creditors the objection was taken 
that the appeal was out of time. Applt.’s solr. 
sa eet that he had mistaken the effect of the 
rules & was of opinion that the time for appeal- 
ing run from the date of the perfecting of the order, 
instead of the date when it was pronounced :— 
Held: the order appealed from was in the nature 
of an interlocutory order, & as no harm could be 
done to any one the time would now be extended. 
Sige eat ka p. Tirpert (1885), 2 Morr. 

112. Order nisi for foreclosure.;—Under R. 8. C., 
Ord. 58, r. 15, an order in the ordinary form 
of a foreclosure judgment, made under RK. 8S. 0., 
Ord. 15, is, for the purpose of an appeal from it, 
to be treated as a final order, & it can be appealed 
from at any time within a year, & the appeal 
can be heard though, since the notice was served, 
the foreclosure has been made absolute.—SMITH 
v. Davies (1886), 31 Ch. D. 595; 55 L. J. Ch. 
496; 54 L. T. 478, C. A.; previous proceedings 
(1884), 28 Ch. D. 650. 
<innotations :—Mentd. Blake v. Harvey (188 

S27; LBissett ©. Jones (1886), 32 Ch. D. 635; 

v. Bosson (1899), 80 L. T. 435. 

118. Stay of proceedings—Against one of several 
defendants.}|—An order staying proceedings against 
one of several defts. in an action is an interlocutory 

from it to the Ct. of, Appeal 


5), 29 Ch. VD. 
Horton 


order, & no appeal 
can be brought after the expiration of twenty-. 
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one days.—HInD v. HARTINGTON (MARQUIS) 
(1890), 6 T. L. R. 267, C. A. 
Hill v. Fladgate, [1910] 1 


Annotation -—Consd. Re Page, 
Ch. 489. = oer 


Refusing to remove name from list of con- 
tributories.|—See No. 130, post. 

114. Order striking out statement of claim— 
Disclosing no ground of action.]—An order 
striking out a statement of claim on the ground 
that it discloses no cause of action is an interlo- 
cutory, not a final order; & consequently it must 
be appealed from within twenty-one days.— 
JONES v. INSOLE (1891), 64 L. T. 703; 39 W. R. 
629, C. A. 

115. ——- Action dismissed as frivolous & 
vexatious.|—-Re PaGR, HU v. FLADGATE, No. 106, 
ante. 

-.]|—Compare No. 128, post. 

116. Order setting aside arbitration award— 
For misconduct of arbitrator.|}—-Where, in an 
arbn. held under a submission to arbn. contained 
in an agreement, the arbitrator made his award 
in the form of a special case, but a Div. Ct. sub- 
sequently made an order setting the award aside 
on the ground of misconduct on the part of the 
arbitrator :—Held: the order so made was an 
interlocutory & not a final order.-—Re CROASDELL 
& CAMMELL, LAIRD & Co., Irp., [1906] 2 K. BB. 
569; 75 L. J. K. B. 769; 05 L. T. 4413 54 W. RR. 
620; 22 T. I. R. 759: 50 Sol. Jo. 682, C. A. vr 

efd. 


Annotations :—Consd. Ite Jerome, [1907] 2 Ch. 145. 
Ruf v. Pauwels, (1919) 1 Kb. 660. 


B. Under R. S. C., Ord. 58, r. 154—Order on 
Further Consideration. 

117. Construction of rule.] —-The ct. is of 
opinion that R. S. U., Ord. 58, must be construed 
strictly, & that it docs not apply to a motion to 
vary a report (per Cur.).—SAUNDERS DAVIES v. 
BAILLIE; [1907] W. N. 237, C. A. 

118. With order to vary certificate.| —Where 
an order on an interlocutory application & an order 
on further consideration are made at the same time 

are included in one order, an appeal from the 
order on the interlocutory application must never- 
theless be brought within twenty-one days, 
although such order in effect determines the issue 
in the cause.—CUMMINS v. [[mRRON (1877), 4 
Ch. I). 787; 46. J. Ch. 423; 36). T. 41; 25 
W. WR. 325, C. A. 

Annotations :-— Apld. Standard Discount Co. v. De La Grange 


(1877), 37 LL. TV. 372. Refd. McAndrew v. Barker (1877-8), 
7 Ch. D. 70L3 Krehl ». Burrell (1878), 39 L. T. 461. 


119. ——-.]—Goods seized in execution were 
claimed by the trustees of a settlement made by 
debtor. A decree was made in an interpleader 
suit directing an inquiry whether the settlement 
was a valid settlement of the goods, & who were 
entitled to them. The chief clerk certifled that 
the settlement was invalid, & the judgment 
creditor entitled. Ky an order made on further 
consideration & on adjourned summons to vary 
the certificate, the ct. declared the settlement 
valid, & ordered the certificate to be varied accord- 
ngly, & directed the proceeds of the goods to be 
paid to the trustees :—Held : the substantial part 
of this order was an order to vary the certificate, 
which was an interlocutory order, & an appeal 
brought after twenty-one days was too late.— 
WHITE v. Witt (1877), 5 Ch. D. 589; 46 L. J. 
Ch. 560; 37 L. T. 110; 25 W. RR, 435, C. A. 
Annetation :—Apld. Standard Discount Co. v. La Grange 

(1877), 3 C. P. D. 67. 

120. -./—Where an order was made on 
he further consideration of a cause, & another 
rder, separate in form, was made the same day 
dismissing a summons to vary the certificate on 
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Sect. 2.—Whether final or interlocutory: Sub-sect. 2, 
B.; sub-sects. 8 & 4.] 


which the order on further consideration was made, 
& the two orders were separately drawn up on 
consecutive days :—Held: there was in substance 
only one order, &, consequently, R. 8. C., Ord. 58, 
r. 15a, applied, & the time for appealing would 
be the same as the time for appealing against the 
order on further consideration. The object of 
that rule was to get rid of the anomaly of having 
two different periods of time for appealing where 
a summons to vary & further consideration were 
heard together.—MARSLAND v. HoxLE (1888), 40 
Ch. D. 110; 59 L. T. 593; 37 W. R. 81, C. A. 

121. -|—SAUNDERS DAVIES v. BAILLIE, 
No. 117, ante. 

122. Order in administration action—Part of 
fund remaining undealt with.]—-Re JOHNSON, MAN- 
CHESTER & [LIVERPOOL BANKING Co. v. BEALES, 
JOUNSON v. TIOOLEY, No. 91, ante. 





Sun-sEcr. 3.—For NEED FOR LEAVE TO 
APPEAL. 

See Jud. Act, 1925 (c. 49), s. 31 (1) (i). 

128. Order in administration action—Adjusting 
loss from breach of trust.|—CILLINGWORTH v. 
CHAMBERS, [1895] W. N. 136. 

124. Claim by creditor to administer.|— 
i oon RABBETT v. DONALDSON, [1895] W. N. 

,C. A. 

125. Order for commission to take evidence.]— 
EDISON-BELL PHONOGRAPH Co., LTp. v. HoucH 
(1895), 98 L. T. Jo. 374, C. A 

126. Order dismissing motion to commit— 
Whether within exception as to liberty of the 
subject.|—By Jud. Act, 1894 (c. 16), 5. 1 (1) (0), 
no appeal lies without the leave of the judge or 
of the Ct. of Appeal from an interlocutory order 
made by a judge dismissing a motion to commit. 
Such an order is not within the exception con- 
tained in (1), of that sect.—BowDEN v. YOXALL, 
[1901] 1Ch.1 ; 701. J.Ch.5; 83 L. T. 419; 49 
W. WR. 247; 17 T. 1. R. 483 45 Sol. Jo. 59, C. A. 

See, now, Jud. Act, 1925 (c. 49), s. 31 (1) (i). 

127. Order as to costs in Divorce Court.]— 
A suit for judicial separation was brought by the 
wife, & a suit for divorce was brought by the hus- 
band, to which A. was made a co-resp. These 
suits were consolidated by an order of the ct., 
& at the trial the wife’s suit was withdrawn & 
a decree nisi, which was afterwards made absolute, 
was pronounced in the husband’s suit with costs 
against co-resp. On taxation of the costs the 
question was raised whether the husband’s costs 


PART Il, SECT. 2, SUB-SECT. 3. 


r. Judgment dismissing application 
to as Ws trade mark from register. |] 
_— udgment of the Supreme Ct. of 





within Judiciary Act, 1903-1905, s. 34, 
& if it were in judgment, not being 
interlocutory.—Re McCAWLEY (1918), 
24 Cc. L. R. 345.—AUS, 


JUDGMENTS AND ORDERS. 


of the wife’s suit ought to be taxed nst co- 
resp., & the registrar referred the question to the 
judge, who decided that they ought, holding 
that by virtue of the consolidation order the two 
suits became one, & he therefore had jurisdiction 
to order co-resp. to pay the husband’s costs of 
the wife’s suit under Matrimonial Causes Act, 
1857 (c. 85), 8. 34. Co-resp. appealed from this 
decision without obtaining leave to appeal :— 
Held: the appeal lay without leave, the order not 
being an interlocutory order within Jud. Act, 
1894 (c. 16), s. 1 (1) (6).—FoRBES-SMITH v. FORBES- 
SmitrH & CHADWICK, [1901] P. 258; 70 L. J. P. 
61; 84L. T. 789; 50 W. R.6; 17 T. L. R. 587; 
45 Sol. Jo. 595, C. A. 

128. Order striking out statement of claim— 
As frivolous & vexatious.|—An order striking out 
a statement of claim as disclosing no reasonable 
cause of action & dismissing the action as frivolous 
& vexatious is an interlocutory order, & leave to 
appeal is necessary, & this is so though an in- 
junction is claimed.—Bricut & Co., Lrp. v. RIVER 
PLATE CONSTRUCTION Co., Lrp. (1901),17 T. L. R. 
708, C. A. 

.]—Compare Nos. 106, 114, ante. 

129. Order dismissing summons to review 
hearin a order dismissing a summons to 
review the taxation of a solr.’s bill of costs under 
Solicitors Act, 1843 (c. 73), is not final, but inter- 
locutory, & leave to appeal from such an order 
is necessary under Jud. Act, 1894 (c. 16), 8. 1.— 
Re JEROME, [1907] 2 Ch. 145; 76 L. J. Ch. 432 ; 
96 L. T. 866; 51 Sol. Jo. 485, C. A. 

Compare No. 138, post ; & see Sub-sect. 2; 
A. (hk), ante. 

Orders & decrees of county court judge— 
Admiralty jurisdiction.|—See ApMInaLTy, Vol. I., 
pp. 231, 232, Nos. 1570 et seq. 


Sus-sEcT. 4.—To DETERMINE LENGTH OF 
NOTICE OF APPEAL. 

See R.S. C., Ord. 58, r. 3. 

130. Order in winding-up of company— Refusal 
to remove name from list of contributories.|—A 
contributory, on Mar. 29, being twenty-one days 
from the pronouncing of a refusal to remove his 
name from the list, gave fourteen days’ notice of 
appeal. On Apr. 1, conceiving that he ought to 
have given only a four-day notice, he withdrew 
his notice of appeal, & on the Anas Seat gave 
a four-day notice of appeal. On the hearing of 
the appeal, the objection was taken that it was too 
late :—Held: the time ought to be extended.— 
Re AMBROSE LAKE TIN & COPPER Co., TAYLOR’S 


leaving some matters for reference.}— 
DUNN & EASTERN TRUST CO ¢. EATON 
(1912), 12 KE. L. R. 360; 9 DLR 
303; 47 8. C. R. 205.—CAN. 


a state dinmissing an application to a. Order of divisional court affirming d. ——.]—SEcURITY LUMBER Co. 
expunge a trade mark from the register | chamber order.}—An appeal lies to the | », LarpRanp & Pol, (1923]3 D. L. R. 
is a final judgment from which an |] Ct. of Appoal from an order of & | 930; 2 W. W. R. 216; affg., [1923] 1 
appeal Hes to the High Ct. without | div. ct. disinissing an appeal from | p. L. R. 515.—CAN. 


leave.—-ASHTON & ParRsona, LID. 9. 
GouLD (1909), 7 CG. L. R. 698.—AUS, 


t. Order declaring applicant ineligible 
to be appointed jp idee }—Applt. pre- 
sented to the Full Ct. of the Supreme 
Ct. of Queensland a commission pur- 
porting to appoint him a judge of the 
Supreme Ct. & asked to be sworn in. 
The Ct. made 4 formal order 
declaring that Bpult, was not entitled 
to be sworn in that he was not 
eligible to be appointed a judge of the 
Supreine Ct. :—-Held: neither leave 
nor special leave to appeal should be | 27 O. L. R. 
granted, the dotermination of the | D. 

upreme Ct. not being in “ judgment ” 


missing an appea 


@ director 


L. R. 994.—CA 


an order of a judge in chambers, dis- 
from an order of 
the master in chambers, 
@ motion in an action for the recovery 
of land; but only upon leave to appeal 
being o ed.—BOURNE v. 
HOE (1896), 17 P. R. 274.—CAN. 
b. Order declaring officer 
of hr did d le order declaring that 
s an officer of a co. is 
interlocutory & no appeal lies without 
leave. — POWELL-REES _ v. 
CANADIAN MORTGAGE CORPN. (1912) 
274; - O. W. N. 219; 


o. Judgment settling 


e. Judgment settling liability & 
leaving inquiry as to da esa—E ffect 
of 3 & 4 Geo. 4, c. 51, 8. 1. -The above 
sect. allows a judgment which settles 
liability & leaves an ing as to 
dam to follow to be trea as a 
final judgment.— WINDSOR, Essex & 
LAKE SHoRE RapPip Ry. v. NELLES, 
{1915) A. C. 355.—CAN. 

{. Order granting interim interdict.) 


— Orders granting interim interdicte 
are not interlocutory orders & leave to 


dismissing 


O’DONO- 


director an 


ANGLO- 


appeal is unnecessary.—PRINGLE 0. 
NION GOVERNMENT, [1923] C. P. D. 
liability & ' 374.—S. AF. 


Part I[].—CLASSIFICATION. 


Case (1878), 8 Ch. D. 648; 47 L. J. Ch. 696, 

701; 88 L. T. 587, 590; 26 W. R. 601, 604, C. A. 
131. ——— Determining interests of parties.|— 

Re Stockton Iron FURNACE Co., No. 66, ante. 

182. Order discharging rule for new trial.}—— WILKS 
(TRUSTEE, ETc.) v. JUDGE, [1880] W. N. 98, C. A. 

133. Order in administration action—On claim 
of creditor.|—Within twenty-one days from the 
date of an order allowing a creditor’s claim in an 
administration action deft. gave a four-day notice 
of appeal. After the time for appealing had ex- 
pired resp. wrote to say that the notice was bad, 
as it ought to have been a fourteen days’ notice. 
Applt. thereupon gave notice of motion for leave 
to amend his notice of appeal by substituting the 
fourteen days’ period for that of four. At this 
time more than fourteen days from the service 
of the notice of appeal had passed :—Held: the 
notice of appeal was bad, for it ought to have been 
a fourteen days’ notice, & leave to amend it in 
the way proposed ought not to be given after the 
fourteen days, but as appct. had “ahi a distinct 
notice of appeal in proper time, the time for appeal- 
Ing ought to be extended. 

The notice was wrong, because in my opinion 
the order was a final order (Corron, I..J.).—Re 
CrosLry, MunNS v. Burn (1887), 34 Ch. D. 664 ; 
56 L. J. Ch. 509; 85 W. R. 204, C. A. 

Compare No. 87, ante, No. 153, post. 

184. Order of Divisional Court--On appeal 
from county court—Upon interpleader issue.| 
An order made by the Q. B. Div. upon an appeal 
from the judgment of a county ct. on an inter- 
pleader issue affirming such judgment is a final 
order within R. S. C., Ord. 58, r. 3. — HUGHES v. 
LITrLE (1886), 18 Q. B. D. 82: 56 L. J. Q. B. 96 ; 
bo L. T. 476; 35 W. R. 36; 3 'T. L. R. 14, C. A. 


Annotatwns —Expld. & Distd. McNair v. Audenshaw laint 
& Colour Co., (1891) 2 Q. B. 502 Mentd. Cook v. Taylor 
(1887), 3 T. L&R. 800; Pulbrook v. Ashby (1887), 56 
L J. Q. B. 376; Stevens v Marston (1890), 60 L J. Q. B. 
192; Ke Hill, Official Receiver rv. Ellis (1895), 2 Mans. 
208; De Braam v Ford (1899), 69 L. J. Ch. 82. 

XXIX., 


See, generally, INTERPLEADER, Vol. 
pp. 510, 511. 

135. Order in bankruptcy.]—On appeal from 
an order made in the county ct. the preliminary 
objection was taken that the appeal could not be 
heard on the ground that fourteen days’ notice 
had been given, & the order appealed from being an 
interlocutory order, the notice of appeal must 
be a four-day notice in accordance with KR. S. C., 
Ord. 58, r. 3. The et. refused to allow the 
objection & decided to hear the appeal, there being 
considerable doubt as to the nature of an inter- 
locutory order in bkpcy.—/te Miues, Lx p. 
TURNBULL (1889), 6 Morr. 213, D. C. 

136. Order dismissing action—On point of 
law.|~-(1) An order di3missing an action made 
upon the hearing of a point of law raised by the 
pleadings before the trial under R. S. C., Ord. 25, 


PART II. SECT. 2, SUB-SECT. 4. 


186 i. Order dismissing action—On 
point of law.}—An order dismissing an 
action made upon the hearing of a 

int of Jaw raised by the pleadings 

fore the trial is not a final order.— 
WarRD & Co. v. CLARK, CLARK & 
HENNIVAR (1895), 4B. C. R. 71.—CAN, l 


: On ilem selected by plaintiff. 

PBs, [3 an action by exons, relate ju 
appit. to recover ‘certain sums of 
money due to thoir estate, the judge 
at the request of pitfs. selected one of 

© items & adjudicated on the evi- 
dence taken that the action in respect 
wel be a ese ‘—Held: this 
was final judgment, & no appeal 
therefrom lay after the expiration of 











from the date 


twenty days.—McCDONALD v. BELCHER, 
{1904} A. C. 429.—CAN. 

h. Order after reference to ascertain 
damages. }—ROBLEE v. KANKIN (1884), 
118. C. R. 137.—CAN. 

‘ wR. vo. CLARKE & BARBER 
(1893), 21 8. C. R. 656.—CAN, 


.}—-Held: the time for appeal- 
ran from the date when 
ent sought to be appealed from 
was pronounced by the 
when the registrar 
inserted the amount of damages as 
ascertained by him.-—LAURSEN  v. 
NCKINNUN ke 23 W. L. R. 1, 
9D. L. R. 758; 3 W. W. R. 717; 18 
B. C. R. 682.—-CAN. 

m. Order dismissing motion to set 
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a 2 oe is not a final order within R. 8S. C., Ord. 
-Ras; 

_ (2) A final order is one made on such an Herel 
tion or proceeding that, for whichever side the 
decision is given, it will, if it stands, finally 
determine the matter in litigation —SALAMAN v. 
WARNER, [1801] 1 Q. B. 7384; 60 L. J. Q. B. 624; 
39 W. R. 547, C. A. 


Annotations :—As to (1) Folld. Jones v. Insole (1891), 64 
L. T. 703. Refd. Re Binstead, Kx p. Dale, [1893] 1 Q. B. 
199. 4s to (2) Apld. Rte Reeves, [1902] 1 Ch. 29. FF. 
Bozson v. Altrincham U. D. C. (1903), 72 L. J. K. B. 271. 
Consd. Isaacs v. Salbstein, [1916] 2 K. B. 139. 
Gardner, Long v. Gardner (1894), 71 LT. ; ta 
v. Nowsum, [1921] 2 A.C 528. Generally, Montd. Andrews 
v. Mockford, [1896] 1 Q. 1. 372. 


137. -]—In an action for damages for 
failure to carry out a contract an order was made 
that the action should be transferred to the non- 


i 
~ 
_— 
tS 








jury list. ‘‘ Questions of liability & breach of 
contract only to be tried. Rest of case, if any, 
to go to the Official Referee.’ Atthe trial an ordor 


was made dismissing the action, on the ground that 

there was no contract binding on defts. :—Held: 

this order was a final order within R. 8S. C., Ord. 

58, rr. 3 & 15. The test as to whether an order 

should be considered final or interlocutory is 

this: if the order finally disposes of the rights of 
the parties it ought to bo treated as final; if, on 
the other hand, further proceedings are necessi- 
tated, it ought to be treated as interlocutory 

(LornpD ALVERSTONE, (..J.).-- BOZSON v. ALTRIN- 

CHAM URBAN Districr Counctin, [1903] 1 K. B. 

547; 721. J. K. B. 271; 673. P2397; 51 W. BR. 

337; 19T. L. RR. 266; 47 Sol. Jo. 316; 1L.G. R. 

639, C. A. 

Annitatwns -— Apld. Isaacs v. Salbatein, [191612 K. B. 139. 
Refd. /te Holland SS. Co., National 88, Co. & Bristol 
Steam Navigation Co. (1906), 23 T L. R, 59; Cogstad v. 
Nowsuim, [1921] 2 A C. 528. 

188. Order on originating summons by client 
against solicitor--—For delivery & taxation of bill 
of costs.|—-Upon an originating summons taken 
out by a client against his solr. for the delivery of 
a bill of costs & taxation, the order, whether 
allowing or refusing the application, finally deter- 
mines the question between the parties, & is a 
final order for the purpose of an appeal within 
R. S. ., Ord. 58, r. 3.-—Re REEVES (HKRBERT) & 
Co., [1902] 1 Ch. 29; 711. J. Ch. 70; 85 L. T. 
495; 50 W. R. 252; 46 Sol. Jo. 50, C. A. 
Annotations +—Apld. Haydon v Cartwright, (19021 W. N. 

163 Folld. #te Jerome, [1907] 2 Ch. 145, 5 pe Re 

Jackson, {1915} 1 K B 37) Refd. Cogstad » Newsuin, 

(1921} 2 A. C. 528; fe Wingficids, (1923) 2 K DB. 112. 

See, also, No. 129, ante, & generally, Sub-sect. 2, 
A. (A). 

139. ——— For delivery of list of securities held 
& cash account.]—HAYDON v. CARTWRIGHT, [1902] 
W. N. 163, C. A. 

Annolatun .—Folld. Re Marchant, [1998] 1K. B. 098. 

.|—See, generally, SOLICITORS; & compare 

No. 129, ante. 








aside unterlucutury judgment.|-~An order 
of a county ct judge aismissing a 
motion ty set aside an interlocutory 
Judgment entered in dofault of ap r- 
ance is an interlocutory order, an 
appeal therefrom must be brought 
within fifteen days.—CHILLIWACK 
EvaPpoRATING & PACKING Co., LTD. ». 
Cnuna, (1918) 1 W. W. R. 870; 25 
the B (. KH. 90.—CAN. 

n. Motion for new (rial—Order re- 
fusing new trial. }-—Semble : a motion 
for a new trial is an interlocutory 
motion, & an order thereon refusal 
a new trial is interlocutory also 
notice of appeal must be given within 
thirty days.—FRIEDLANDER v. BLACK'S 
EstaTe (OFFICIAL ASSIGNEE) (1888), 
6N. Z. L. R. 612.—N,Z, 


udge, & not 
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Sect. 2.—Whether final or interlocutory: Sub-sects. 4 
& 5, A.) 
140. Order setting aside arbitration award— 
For misconduct of arbitrator.])—Re CROASDELL & 
CAMMELL, LAIRD & Co., Ltp., No. 116, ante. 


SUB-SECT. 5.—For PURPOSE OF HEARING OF 
APPEAL. 


A. In General. 


141, General rule.|—When there is no joint 
contract or relation of principal & agent, an 
unsatisfied judgment against one person for the 
price of goods sold is not a bar to a subsequent 
action against another person for the price of the 
same goods. The test of whether an appeal is 
final or interlocutory is the nature of the order 
immediately under appeal. Where therefore, on 
appeal from a final judgment of a county ct., the 
Div. Ct. made an order for a new trial :—Held: an 
appeal from the Div. Ct. to the Ct. of Appeal was 
an appeal from an interlocutory order & was rightly 
entered in the interlocutory list.—Isaacs & Sons 
v. SALBSTEKIN, [1916] 2 K. B. 189; 85 L. J. K. B. 
1433; 114 L. T. 924; 32 T. L. R. 370; 60 Sol. Jo. 
444, C. A. 

142. Decision on case stated by arbitrator— 
Decision of Divisional Court.|-SHUBROOK v. TUF- 
NELL, No. 71, ante. 

148. Decision of High Court.]—Arbitra- 
tors stated a special case in which the question for 
the opinion of the ct. was thus stated ‘‘ Whether 
our construction of the contracts upon the two 
points above stated is correct. If both points 
are correctly decided, this our award is to stand. 
If either or both points is or are wrongly decided, 
the matter is to be remitted to us to give effect to 
the true construction, of the contract in our 
interim & final awards. The costs of the special 
case are referred to the ct.” :—Held: the special 
case was stated under Arbitration Act, 1889 
(c. 49), s. 19, & not under sect. 7, & therefore an 
appeal would not lic to the Ct. of Appeal from the 
decision of the Lligh Ct. 

I think that in its present shape, this is a final 
& not an interlocutory appeal; but it is not 
necessary to decide that point (CoLiIns, M.R.).— 
fe HOLLAND 8.8. Co. & BristoLn STEAM NAvIGa- 
TION Co. (1906), 95 L. T. 769; 23 T. L. RB. 59; 51 
Sol. Jo. 65, C. A. 


nas ase ~Apld. Cogstad v. Nowsum, [1921] 2 A. C. 
528, Refd. Larrinaga v. Soc. Franco-Americaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 45. 


144. Whether by Divisional Court or Court of 
Appeal——Order on originating summons—Directing 
payment of money.]—An appeal will not lie direct 
to the Ct. of Appeal against an order of a judge 
at chambers made upon an originating summons & 
directing deft., a solr., to pay to plitf. a sum of 
money specified in the summons, the matter not 
being one of practice & procedure within Jud. Act, 
1894 (c. 16), 8. 1 (4); such an order is a final, & 
not an interlocutory, order.—Re MARCHANT, 





PART II. SECT. 2, SUB-SECT. 5.—A. 


146 i. Judgment on demurrer.}—O 
appeal brought from a ju Ape 
ruling demurrers to some of the counts 


146 ii. ——. 
Dig. 2nd ed. 42 


146 ili. 





REID v. RAMSAY, Cass. 


.—CAN. udgment in a judicial p 


.}—An order setting aside 
a demurrer as frivolous & irregular is 


JUDGMENTS AND ORDERS. 


[1908] 1 K. B. 998; 77 L. J. K. B. 695 3 aud nom. 
Re MARCHANT, Ex p. Frargy, 98 L. T. 823; 24 
T,. L. R. 875; 52 Sol. Jo. 316, 0. A. 

Annotations -—Consd. Yonge v. Toynbee, [1910] 1 EK. B. 
215; Haxby v. Wood Advertising ney (1913), 109 
L. 7.946. Apld. Re Jackson, [1915] 1 K. B. 371. Mentd. 

Dace Mining Finance Corpn. v. Becher, [1910] 2 K. B. 


145. ——— Order on summons to set aside 
agreement as to costs.]|— Where a summons is taken 
out at chambers under Attorneys & Solicitors Act, 
1870 (c. 28), s. 8, to set aside two agreements with 
regard to payments for a solr.’s services, & for 
delivery of a bill of costs, the matter is not one of 
‘‘ practice & procedure’’ within Jud. Act, 1894 
(c. 16), s. 1 (4), & an appeal from the order of a 
judge at chambers lies to the Divisional Ct., & 
not direct to the Ct. of Appeal. 

It seems to me that, if one applies to the present 
case [the] judgment of VAUGHAN WILLIAMS, L.J. 
{in Re Marchant, No. 144, ante] & the decision of the 
Ct. of Appeal in Re Reeves (Herbert) & Co., No. 138, 
ante, the order now before us is a final order 
(HORRIDGR, J.).— Re JACKSON, [1915] 1 K. B. 371; 
84 L. J. K. B. 648; 112 L. T. 8905; 31 T. L. BR. 
109; 59 Sol. Jo. 272, D. C. 

1486. Judgment on demurrer.|—An application 
was made that the trial of a cause should be post- 

oned until after the decision of the House of 
rds on an appeal from the judgment of the judge 
ordinary, on a demurrer :—Held : as the judgment 
on the demurrer was an interlocutory matter, 
which could have been decided by the judge 
ordinary sitting alone, the appeal from his decision 
lay to the full ct., & not to the House of Lords, & 
consequently postponement of the trial refused.— 
PAGANI v. PAGANI (1866), L. R. 1 P. & D. 223; 35 
L. J.P. &M.87; 14L. T. 706; 15 W. 2. 23. 

Compare No. 109, ante. 

147. Order construing will.]|—-This is a final 
order, & the appeal ought not to have come on 
among appeals from orders on _ interlocutory 
motions, but as you are here we will hear you 
(JESSEL, M.R.).—Re EMMET’s ESTATE, EMMETT v. 
EMMET (1880), as reported in 13 Ch. D. 484, C. A. 
wtnnotations :-—Mentd. Re Mervin, Mervin v. Crossman, [1891] 

3 Ch. 197; Ite Knapp’s Settlmt., Knapp v. Vassall, [1895] 

1 Ch. 91; Re Stephens, Kilby v. Betts, (1904) 1 Ch. 322 ; 

Re Canney’s Trusts, Mayors v. Strover (1910), 101 1. T. 

905; Ke Faux, Taylor v. Faux (1915), 84 L. J. Ch. 873. 

148. Decree for specific performance.|—-GAMES 
v. BONNOR (1884), 54 L. J. Ch. 517; 33 W. R. 
64, C. A. 

Annotations :—Mentd. Re Nisbet & Potts’ Contract, [1905] 

: 7 301; Re Atkinson & Horsell’s Contract, [1912] 2 


149. Refusal to set aside award—oOr remit to 
umpire.|—An appeal from a refusal to set aside an 
award or remit it to the umpire for consideration 
is analogous to an application for a new trial, & 
ought to be set down in the interlocutory, & not 
in the final, list of appeals.—Re DELAGOA Bay Ry. 
Co. & TANCRED (1889), 61 L. T. 343; 37 W. R. 
578, C. A. 

150. Applications under Companies Acts— 
Compulsory winding-up order.]—It will be con- 
venient that appeals from compulsory winding-up 


art of the action only, it is a final 
roceeding & 


an appeal will lie.—SHIELDS v. PEAK 
(1882), 8S. C. R. 579.— CAN. 


of a declaration only, while rehearing not a final appealable judgment.— 146 vi. ———.}--An order allowing 4 
aati Poe ere te el order to enter KANDICKv. MORRISON (i877), 8.C. R. enue to a pl is a en order 

e whole cas —C or ) ose of an appeal.— 
the verde rendered -—Held : ‘a8 the rh ie A.-G. oF RUTIE ” 





ju ent on the de 146 iv. : 
Totes fae murrers was not a 


judgment the appeal must b 
quasied for want of urisdiction.— 
ANK B WALKER, Cass. Dig. 


NLA. 0. 
Gnd ed. 214, 425, 670.—-CAN, be 





WESTERN COUNTIES 
Rr. Co. ». INDSOR 
though a judgment 


. }-—Al 
may be a aedaie on @& demurrer to 


H COLUMBIA : 
CANADIAN PacIFIC Ry. Co. (1888), 1 
B. R., pt. 3, 330.— CAN. 

146 vii. ———. w v. CANADIAN 


& ANNAPOLIS 
: }-SHA 

PaciFIo Ry. Co. (1889), 16 8.C. R. 703. 
—CAN., 
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orders shall be treated as interlocutory & not = capital.|—-Re Antisope & Sons, Lrp. (1903), 61 


final appeal 


151. ——- Refusal to sanction reduction of 


(VAUGHAN WHLLIAMS, 
NAVAL, Minirary & Crv1L SERVICE CO-OPERATIVE 
ee oF Soutu AFnRica, Lrp., [1903] W. N. 120, 


L.J e ).—. 


Annotations :-—M 


W. R. 644; 47 Sol. Jo. 671, O. A. 
entd. Re 
Light Co., [1904] 1 
ment Co. (1912), 106 L. T. 949. 
152. Appeal from order for new trial.]—Isaacs 


& Sons v. SALBSTEIN, No. 141, ante. 


Welsbach Incandescent Gas 
Ch. 87; Re House Property & Invest- 





152i. Appeal from order for new 
trial.}—Where a new trial has been 
ordered upon the und that the 
answer given by the jury to one of the 
questions is insufficient to enable the 
ct. to dispose of the interest of the 
parties on the findings of the jury as a 
whole, no appeal wil) Hie from such 
order, which is not a final fjudgment.— 
BARRINGTON rv. Scotristi UNION & 
NATIONAL INSURANCE CO., ROYAL 
INSTITUTION FOR ADVANCEMENT OF 
LEARNING, INTERVENANTS (1891), 18 
S.C. R. 615.—CAN. 

182 ii. -}—ACCIDENT INSURANCE 
Co. OF NORTH AMERICA v. MCLACHLAN 
(1891), 18 8S. C. R. 627.—CAN. 


182 iii. .}—A judgment ordering 
a new trial is not a final judgment, 
nor is it appealable.—CANADIAN 
PaciFio Ry. Co. v. CORBAN MANU- 
FACTURING Co. (1893), 22 8. C. R. 132. 
—CAN 


152 iv. --—-AINSLIE MINING & 
Ry. Co, v. McDOvGALL (1908), 40 
S. C. R. 270.—CAN. 

152 v. ——-.)—NEWMAN v. BRAD- 
SHAW, [1917] 2 W. W. R. 743.—CAN. 

©. Order dismissing motion for judg- 
ment.J—An order in the county ct. 
dismissing an application by pltf. for 
suminary judgment is not in its nature 
final & an appeal] does not lie there- 
from.—FISKEN v. STEWART, 17 C. L. T. 
Occ. N. 82.—CAN, 

Pp. Order enlarging sine die motion 
to dismisa.}—An order of the county 
ct. enlarging sine die until after the 
happening of a named event, a motion 
by deft. to dismixa an action for want 
of prosecution is not in its nature 
final & {4 not appealable.—SLATER 1. 
TRADER, 17 C. L. T. Oce. N. 83.—CAN. 

q. Judgment uashing interim in- 
junction.J-- A judgment quashing an 
interum injunction is not a final 
judgment from which an appeal will 
liv.--STANTON t. CANADA ATLANTIC 
Ry. Co., Caas. Dig. 2nd ed., 430.—CAN. 


Fr. Order staying proceedings. An 
order absolutely to stay proceedings 
in a suit ix a final decision, & may 
HEM CLS jee A NINGTON v. 
STEWART (1573), YB. R,. . 
cn oan. (3), 14 N. B. RR. (1 Pug.) 

t. -) —— MARITIME 
DOMINION OF CANADA 1%. 
(1891), 20 8. C. R. 105,—CAN, 

a. Order of superior court—Upon its 
oum officera.}——-An order by a superior 
ct. exercising its summary jurisdiction 
over its own immediate officers is a 
final order from which an a peal will 
i the neem Ct. of Canada.—- 

KING 1. GEDDE s.C. R. 
203 CAN, IES (1879), 38. CA. R 
we Order on ae & strike jury— 

. apprarvse ta property appro- 
Pian abo, Ser a AES 
is CAN, . .S. R.(1 KR. & G.) 


6. Rule to open judyment by default] 
—A rule to open judgment by dofault 
is not a final judgment & not appeal- 
able.—CumauNncs v. GLADWIN (1883), 
4 a beat : Cass. Dig. 245.—CAN. 

, rr settling aside jfudgment.}— 
SCHROEDER v. 2 
61s Bane ROONRY (1885), 11 A. RB. 














BANK OF 
STEWART 


®% ——.}—O'DONNEL : ? 
(1 ree 280. R., 389.--OAN. CMAN 
———.}—BRENNEN (M.) & So> 
Boe ete eos tA a ROMP: 
ies ane - W.N. 206; 330.L. R. 


&. ———.}—If a default judgment is 
signed for an amount beyond what 


is justified by any allegations in the 
statement of claim, deft. is ontitled 
to have it set aside ex debito justitie. 
In circumstances such as above the 
order setting aside the Judgment is in 
its nature final, & appealable.—Wauar 
wo. Lrrrue (No. 2) (1923), 20 Alta. L. R. 
47; (1924) 1 W. W. R. 112.—CAN., 


h. Interpleader issue—To try ttle 
to pe al taken under crecution.)— 
An interpleadcr issue to try the title 
to property taken under execution on 
a final Judginent in the suit in which 
it Is issued is not an interlocutory 
order, & is appealable.—WHITING +. 
HovEY (1885), 12 <A. 119; l4 
S.C. R. 515.—CAN, 


k. Order as to cancellation of bond 
—-Kor security of costs.) —HATELY v. 
MERCHANTS DEsSPaTcH Co. (1886), 12 
A. Ii. 640.—CAN. 


l. Order setting aside an order for 
leave to issue writ out of jurisdiction.) 
—An order setting aside an order for 
leave to issue a writ for service out 
of the jurisdiction is a final order, & 
no appeal lies therefrom to the Div. 


C't.—-FULLER tv. YERXA (1887), 1 
B.C. R., pt. 2, 330.— CAN. 
m. Order for leave to sign judg- 


ment,}|—An order for leave to rign 
Judgment. is in its nature final & 
appvalablo.— BANK OF MINNESOTA t. 
PAGk (1887), 14 A. R. 347.—CAN. 

n. Conatructire  contempt— Appeal 
from decision of provincial court.}—The 
decision of a provincial ct. in a case of 
coustructive contempt is not a matter 
of discretion in which an appeal is 

rohibited. The Supreme Ct. hua 
urisdiction to entertain such an appeal 
from the judgment of the Ct. of Appeal 
of the province, not only as oe final 
judgment in an action or suit, but also 
as a final judgment in a matter or 
other Judicial proceeding.—/’e O’ BRIEN 
(1888), 16S. C. ht. 197.—CAN. 

aa. Order striking out jury notice.) 
~—-An order mude in chambers in a 
county ct. action, striking out a jury 
notice, isin its nature an interlocutory 
order, & not appealable.— MCPHERSON 
v. WILSON (1890), 13 P. R. 339.—CAN. 


bb. Order of judge in chambere— 
Writ specially indorsed.}-- The order of 
a judge in chambers that pltf. should 
be at liberty to sign final Judgment in 
an action commenced by a writ of 
summons specially indorsed, although 
affirmed on appeal to the Full Ct., is 
not a tinal judgment, & no appeal to 
the Supreine Ct. will lie therefrom.— 
RURAL MUNICIPALITY OF MORRIS v. 
LONDON & CANADIAN LOAN & AGENCY 
Co., Lrp. (1891), 12 C. L. T. Occ. N. 
68.—-CAN. 

ec. ——— On appeal from master in 
chambers.}—An order of a judge tn 
chambers, made upon appeal from an 
order of the master in chambers, 
allowing summary judgment to be 
entered, is an interlocutory order, but 
an appeal lies from it to a div. ct.— 
BANK OF TORONTO v. KEILTY (1896), 
17 P. R. 250.—CAN. 

dd. Petition to ah seizure—Judq- 
ment on appeal.)—A judgment of 
the Ct. of Q. B. for Lower Canada 
reversing a judgment of the Superior 
Ct., which quashed on petition a seizure 
before judgment, & ordering that the 
hearing of the petition contesting the 
seizure should be proceeded with in 
the Superior Ct. at the same time as 
the hearing of the main action, is not 
a final ju ent appealable to the 
Supreme Ct.—MOoOLson v. BARNARD 
(1 91), 18 8. Cc. R. 622.—CAN. 


ee. Decision on application to set 
aside writ of summona served out of 
jurtsdiction. }-—MARTIN v. MOORE (1891), 
18 8S. C. Rt. 634.—CAN, 

ff. Order for taration of dil of 
coxts.J}—The ct. has no jurisdiction to 
entertain an appeal from a decision of 
the Ct. of Appeal upon appeal from an 
order for taxation of a solr.’a bill of 
costs, at the instance of a third party, 
such decision not being a final judg- 
ment.~—-MCGUQAN tv. MCGUGAN (1892), 
218. C. R. 267.— CAN, 

gg. Appeal from referee's report— 
Refusing set-off to plaintiff's claim.}— 
A Judgment of the Ct. of Appeal affirm. 
ing that of the Div. Ct. which affirmed 
the report of tho referee rofusing a 
set-o1r to pues clainn is not a final 
judgment from which an appeal Ifes 
to the Supreme Ct. of Canada.— 
McDouGaAuL vt. CAMERON, BICKFORD t. 
Cane (1892), 21 8. OC. RR. 87a. 


hh. Proceedings for contempt of court.) 
—I1n proccedings for contempt of ct. 
by attachinent until sentence Is pro- 
nounced, there {s no final judgment 
from which an open could be brought. 
cn v. Ki. (1893), 22 8. C. Re 7. 

kk. Order setting aside award—d& 
giving leare to apply for further 
directions.j—An order setting avride 
an award, & giving leave to apply for 
further ditections ls not a final order, 
& the Div. Ct. bas jurisdiction to enter- 
tain an appeal from = it.— Woop. v, 
GOLD (1894), 3 B.C. KK. 281.— CAN. 

MN. Judgment on petition for leave 
lo antervence,.)—No appeal Hes to the 
Supreme Ct. from the judginent of the 
Ct. of Q. B. on a potition for leave to 
intervene in a cause, the proceedings 
being f{uterlocutory only.—HAMEI  v. 
HAMEL (1806), 26.8. C. R. 17.— CAN, 


min, }—- CONNOLLY 0. ARM- 
STRONG (1904), 35 8. C. WR. 12.-- CAN. 


nn, lItefusal to grant trial by Nad 
—A judgment of the Ct. of Q. HB. for 
Lower Canada, affirmed a judgment 
of the Superior Ct., rh which deft.’ 
application to have the issues tried 
by uw jury was refused. Deft. took an 
appeal to the Supreme Ct. of Canada, 
whereupon plitf. moved to quash :- - 
Held: the decision complained of was 
an finuterlocutory Judgment only, & 
no appeal could He.-- DEMERS », HANK 
OF eee (1897), 27 S.C. RR. 197. 

oo. Vuriation of judgment— By Court 
of lteview.J]—Where the Ct. of Review 
has varied a judginent, by increasing 
the damages, the judgment rendered 
in the ct. of first instance {is not 
thereby confirmed so os to give an 
appeal direct to the Supreme Ct. of 
Canada.— SIMPHON »,. PALLISER (1898), 
29 8. C. It. 6.—CAN. 

pp. Order giving leave to amend par- 
ticuiara.J—An order of a county ct. 
te ae at the trial of an action givin 
pitf. leave to amend his particulars o 
claim & providing that deft. should 
have fifteen days to put In a dispute 
note to the amended claim, & that, in 
default of such being put in. Judgment 
might be anes for pltf. for the full 
amount claimed, is a final order or 
udgment from which an appeal may 

taken tu the Ct. of Q. B.-—BRENCH- 
LEY v. MCLEOD (1899), 12 Man. L. K. 
647.—CAN. 

aq. Dismissal of petition for recusa- 
tion of commissioner.}—The judgment 
of the Ct. of Review affirming a judg- 
ment of the Superior Ct. dismissing a 


138 


Sect. 2.—Whether final or interlocutory: Sub-sect. 5, 
B.; swh-sects. 6, 7 & 8.] 


B. Admission of Fresh Evidence. 
See R. S. C., Ord. 58, r 4. 


153. Order on summons by creditor in adminis- 
tration action.|—Although an order made on a 
summons by a creditor in an administration action 
is considered as if interlocutory for the purpose of 
determining the time within which an appeal 
must be brought, for other purposes it is a final 
order, & therefore fresh evidence cannot be given 
on the appeal without the special leave of the ct.— 
Re Compton, NoRTON v. COMPTON (1884), 27 Ch. 
D. 302; 51 L. T. 277; 33 W. R. 160, C. A. 
Annotation :—Refd. Re Chifforiel, Chiffericl v. Watson (1888), 

68 L. T. 877. 

154. Order refusing issue of writ of sequestra- 
tion—For breach of injunction by company.]— 
Pitf. appealed from a refusal to issue a writ of 
sequestration against deft. co. for an alleged breach 
of an injunction to restrain the infringement of 
pitf.’s patent. Onthe appeal coming on for hearing 
It was proposed to read certain further affidavits 
which had been filed on behalf of applt. since the 
order was made in the ct. below. Deft. co. had 
been duly furnished with copies of such affidavits. 
Deft. co. objected to the reception of the fresh 
evidence, as leave had not been obtained for that 

urpose from the ct., & no special grounds had 

een shown under R.S. C., Ord. 58, r. 4, the order 
refusing the writ being, they contended, a final 
order as to the matter in dispute, & not an inter- 
locutory order :—Held: the order appealed from 
was an interlocutory order within the rule referred 
to; & therefore applt. had a right to adduce fresh 
evidence.—-SPENCER v. ANCOATS VALE RUBBER 
Co., Lrp. (1888), 58 L. T. 363, C. A. 


JUDGMENTS AND ORDERS. 


SuB-secT. 6.—For PURPOSE OF FURTHER 
PROCEEDINGS. 


155. Sentence under Church Discipline Act, 
1840 (c. 86)—Conditional order of suspension.]—A 
suit having been brought against a clerk in the 
Ct. of Arches, under the above Act, a sentence of 
suspension for six months was pronounced against 
him on Mar 9, 1878, but was made conditional on 
an affidavit being filed. Afterwards the affidavit 
was filed, & an unconditional sentence was pro- 
nounced on Mar. 23, & served on deft. <A fresh 
suit was instituted in 1880 for fresh offences, & 
also for contumacious disobedience to the sentence 
of Mar. 23, 1878. These offences being proved, 
deft. was sentenced to be deprived of his benefice. 
A motion for a prohibition having been brought 
to restrain the Ct. of Arches from enforcing the 
sentence :—Held: the sentence of Mar. 9 was an 
interlocutory order which did not end the suit, 
& therefore the ct. was not functus officio when it 
pronounced the unconditional sentence of sus- 
pension.—CoMBE v. DE LA BERE (1882), 22 Ch. D. 
316; 47 L. T. 185; 31 W. R. 243 on appeal, 22 
Ch. D. 336, C. A. 

156. Order for account—In action by mort- 
gagees to enforce securities.]|—-GWATKIN v. DOWL- 
ING, [1887] W. N. 208. 

157. Order to refer.]|—NEALE v. GORDON LEN- 
Nox (Lapy), No. 68, ante. 

158. -|—In an action an order was made 
at the trial referring partnership dealings & trans- 
actions to the official referee, who was to report 
to the ct., & the further consideration & costs were 
reserved. Defts. subsequently gave notice of 
intention to apply for further directions in the 
action, as to the security for costs from pltf. :— 
Held: the order at the trial referring the matter to 
the official referee was a final judgment, & what 





etition for the recusation of a comr. 
or the expropriation of land, is not a 
final judgment, & there is no appeal 
therefrom.—K ruieRk ». Ewing (1899), 
208. C. Rh. 446.-—-CAN., 


m. Judgment affirming referee’sruling 
on evidence.}|— Where a reforee, on 
a roference under Vendor & Pur 
chaser Act to settle the title under a 
writton agreoment for a loase, rules 
that ovidenve might be given to show 
what.covenants the lease should con- 
tain, an appeal does not lie to the 
Supreme Ct, of Canudafrom a judgment 
affirming sueh ruling, it not being a 
final judgment.—CaNaDIAN PaciFio 
Ry. Cory, Crry OF TORONTO (1900), 20 
C.. 1k. 269; 308. C. R. 337.—CAN, 


n. Judgment affirming dismissal of 
plea of PA UATE foe judgmen 
alfirming dismissal of a plea of prescrip- 
tion when other pleas remain on the 
record is not a final judgment from 
which an appeal lies to the Supreme 
Ct. of Canada.—QGRIFFITH v. Har- 
woon (1900), 30 S. C. K. 315.—CAN. 


Oo. Order preventing vexatious actions. } 
-——The order absolute which may be 
erate by the High Ct. to protect 
ustices of the peace & others from 
vexatious actions, is not final, but is 
epee le at t. MEEHAN (1902), 
22 0. L. T. 133; 8 O. L. R. 361: 
1 O. W. R. 136, 248.—CAN. 

P. Refusal to pay money out of 

Basie ay aye ag ye oe = (1906), 


q. Appeal from order for reference.] 
—-UNION BANK OF HALIFAX v. DICKIE 
(1908), 41 8S. C. It. 13.—CAN, 


_ ¥. Judgment ordering valuation of 
wnprovements to property.}—A judg- 
ment ordering a valuation of expenses 


incurred & improvements madc to a 
propery: is not a final judgment, but 
s mercly directory, & the Ct. of Appeal 
has no Jurisdiction to interfere with 
it.—LreROUX v. MOINTOSH (1913), 
hk. L. N. 8. 444.—CAN. 


t. dppeal from adecision of judge 
—On preliminary objections.| — The 
judginent of the Supreme Ct. of 
Alberta on appeal from the docision of 
au Judge on capac objections is 
not a final judgment from which an 
appeal lics to the Supreme Ct. of 
Canada.—?e EDMONTON PROVINCIAL 
KHLECTION, Cross v. CARSTAIRS (1913), 
21 W. L. R. 131; 4 W. W. R. 412; 
11 D.L.12.152; 478.C. R.559.—CAN. 


a. Action for an accounting & re- 
demotion—Order refusing application 
for confirmation of clerk’s report.|— 
Rofusal of accounting & redemption.— 
BENNEFIELD v. KNOX (1914), 28 
W. LL. R. 1613; 6 W. W. RR. 7373 17 
D.L. R. 398; 7 Alta. L. R. 346.—CAN. 


b. Order refusi tg review coats.) 
—An order by which a district ct. 
judge refuses to review the question of 
costs as disposed of in a judgment 

ven by him ir an interlocutory order, 

an appeal therefrom does not lie to 
the Ct. of Appeal, but to a judge of the 
Ct. of K. B.—PETERS v. SANDERSON, 
[1921] 2 W. W. R. 684; 14 Sask. L. Kh. 
279.-——CAN. 


0. Order dismissing application to 
add a defendani.}—An order disinissing 
pitf.’s application to add as a deft. 
a@ person alleged to be jointly or alter- 
natively liable to pltf. in respect of 
the matters in queen. is in its nature 
interlocutory, no appeal lies to the 
Appellate Div. from such an order in 
the District Ct.—ROESKE v. SENERIUB 
(1922), 67 D. L. R. 732; (1922) 2 


W. W. RR. 977.— CAN. 


d. Order dismissing motion for re- 
view of costs.}-—-Au order of a district 
et. judge dismissing a motion for a 
review of the taxation of costs of an 
interpleader judge aa to the ownership 
of certain moneys is an interlocutory 
order, & an appeal] therefrom does not 
lie to the Ct. of Appeal.—BEAVER 
LUMBER Co., LYTb. v. CaINn, [1924] 4 
D.L. RK. 438; 3 W. W. KR. 332.—CAN. 


e. Order rescinding order nisi—For 
sale of property.)—An order rescinding 
an order nisi for the sale of property 
& giving pltf. leave to amend his 
statement of claim & ordering that 
a certain person be added as a deft. is 
an interlocutory order from which an 
appeal lies only to a judge of the K. B. 
in chambers.—J. J. CROWE CoO.,, 
LTD. v. SEBER & Woops, [1925] 1 
D.L. R. 722; 1 W. W. R. 76.—CAN. 


f. Order of district court— Directing 
taking of account.}—Where in an action 
in the district ct. for money received 
by deft. for the use of pltf., deft. 
counterclaims for an accounting & an 
order is made which merely directs 
the taking of accounts between the 

arties, such an order is an inter- 
ocutory order from which an appear 
lies only to a judge of the K. B. in 


chambers.— COUZENS v. MORRISON, 
ial eee L. RK. 781; 1 W. W. KR. 


PART II. SECT. 2, SUB-SECT. 6. 


157 i. Order to refer.}—Mason v. 
Pp EENGTON (1866), 17 C. BP. 149.— 


g. Judgment in interpleader.}—Fox 
v. BE aNGTON (1886), 138 A. HK. 296. 
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would take place in ct. afterwards would be 
further consideration, & the summons for directions 
came to an end with trial of the action; under 
R. 8. C., Ord. 30, r. 5, security for costs could not 
be given on notice subsequently to trial, but in 
& proper case there was jurisdiction to deal, after 
judgment, with the question of security for costs 

fore the official referee on summons under 
R. 8. C., Ord. 65, r. 6.—Brown v. Hare, [1905] 
2 Ch. 8379; 74 L. J. Ch. 591; 93 L. T. 99; 54 
W. R. 26; 49 Sol. Jo. 650. 

Application for extension of time—After action 
eases for want of prosecution.]—See Sub-sect. 

» post. 


SuB-SECT. 7.—ORDER DISMISSING ACTION. 


159. Jurisdiction of court to grant injunction 
to preserve property—Pending appeal.|—-Where a 
bill has been dismissed & the decree has becn 
enrolled, the ct. has exhausted its jurisdiction in 
that suit, & will not grant an injunction to preserve 
the property which was in question in the cause 
pending an appeal to the House of Lords; & 
where pltf. is desirous of having the property thus 
temporarily protected, it is incumbent on him to 
see that the decree is framed so as to keep alive 
the jurisdiction pending the appeal.— GALLOWAY 
v. LONDON Corpn. (No. 2) (1865), 3 De G. J. & 
Sm. 59; 12 L. T. 623; 11 Jur. N.S. 537; 18 
W.R. 933; 46 E.R. 560, L. JJ. 


Annotatwns: Refd. Polinir. Gray, Sturla v, Freccia (1879), 
a ai oe 435; Swanston v. Twickonham L. 3B. (1879), 11 
“he DD. SOS. 


160. Action dismissed for want of prosecution— 
Jurisdiction to grant extension of time—For 
delivery of statement of claim.]|— An order was 
made under R. S. U., Ord. 29, r. 1, dismissing an 
action for want of prosecution unless a statement 
of claim should be delivered within a week. The 
week having expired & no statement of claim 
having been delivered :— Held: the action was 
at an end, & there was no jurisdiction to make an 
order subsequently extending the time for delivery 
o* the statement of claim.—WHISTLER v. ILANCOCK 
(1878), 3 Q. B. D. 83; 47L. J.Q. B. 152; 37L. T. 
639; 26 W. R. 211. 


afnnotations :-—Distd. Welply v. Buhl (1878), 38 L. T. 115; 
Burke wv. Rooney (1879), 4 C. P. D. 226; Carter v. Stubbs 
(1880), 6 Q. B.D. 116. Folld. Script Phonography Co. 
v. Gregg (1890), 59 L. J. Ch. 406. Distd. Collinson rv. 
Jeffory, [1896] 1 Ch. 644; Re Macintosh & Thomas, [1903] 


2Ch. 394. Refd. Keymor v. Roddy, [1912] 1 K. B. 215. 
161. S. 2. Waris v. HEeprsurn (1878), 3 
Q. B. D. 84, n. 


Anntatumns :—Distd. Burke rv. Rooney (1879), 4. C. P. Dd. 
226; Carter y. Stubbs (1880), 6 Q. B. VD. 116; He Macin- 
tosh & Thomas, [1903] 2 Ch 394. 


162, -—— ——-.}-—An order having been 
made on May 6, dismissing the action for want of 
prosecution if the statement of claim were not 
delivered within fourteen days, on May 19, pltf. 

k out a summons returnable the next day, the 
last of the fourteen days, for further time to deliver 
statement of claim. The summons was, on May 
20, adjourned, by the consent of the parties in 
writing indorsed thereon, till May 21, & on May 
21, a master made an order giving seven days 








PART Il. SECT. 2, SUB-SECT. 7. 


1651. Action dismissed want 
tension cf Ee to "O ant es 
ime-—-For ap against 
ri dtc order.J—SmMiTu v. HORTON 
(1893), 36 N. 8. R. (14 R. & G.) 41.— 


165 fi. ——.}—Crown CorunpuUM & 


165 fil. 





Mica Co. v. LOGAN (1902), 1 O. W. R, 
107,174; 22C.L.T. 159; 30.L. Kh. 
334.—CAN. 

.}—An order dismissing 
an action for want of prosecution is 


a final order.—GIBSON v. DRENNAN 
(1905), 1 W. L. R. 577.—CAN. 


g. Action dismissed for non-com- 
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more for delivery of statement of claim :—Held: 
the master had no jurisdiction, the action being at 
an end on May 20.—KING v. DAVENPORT (1879), 
4Q. B.D. 402; 48 L. J. Q. B. 606 ; 27 W. R. 798. 
Annotations :-—Folld. ? . 0, 

(1890), 59 L. ae on abe. "Dita Collinson °. jenone 

[1896] 1 Ch. 644; Re Macintosh & Thomas, [1903] 2 ch. 

394. Refd. Carter v. Stubbs (1880), 29 W. BR. 132. 
163. For taking particular step.]— 
When an order has been made in chambers 
dismissing an action unless the next step is taken 
by pltf. within a specified time, & pitf. does not 
take that step within the specified time nor appeal 
against the order, the order takes effect, & the 
time for taking the step cannot subsequently be 
extended, the action having become dead, not- 
withstanding that the order has not been drawn 
up or served upon pitf. before it became operative. 
—ScripT PHONOGRAPHY Co., Lrp. v. Greaa 
(1890). 59 I. J. Ch. 406. 
Annotation :—Distd. Collinson v. Jeffery, [1896] 1 Ch. 644. 


164, -———. For appeal against order giving 
time.]|—By the combined operation of R. 8. C., 
Ord. 54, r. 4, & Ord. 57, r. 6, the ct. or a judge has 
power to enlarge the time limited by an order 
of a master for doing an act, even after the expira- 
tion of the time so limited & the lapse of the four 
days’ time for appealing where the justice of the 
case requires it. On Mar. 25 a master made an 
order dismissing an action for want of prosecution 
unless an altidavit in answer to interrogatories 
was filed on Mar. 31. The affidavit. was not filed 
on that day ;_ but, on the day following, a summons 
was taken out “for further time to answer the 
interrogatories ’’ :—TTeld : it was still competent 
to the ct. or a judge to enlarge the time for moving 
to set aside or vary the order of Mar. 26.-- BuRKE 
v. RooNEY (1879), 4 CO. P. D. 2863 48 L. J. QQ. B. 
601; 43 J.P. 750; 27 W. R. 915. 

_.. ..... ~Folld. Carter ¢. Stubbs (1880), 6 Q. B.D. 
116; Metealfe v. British Tea Assoen, (1881), 46 1. T. 3b. 
Refd. Jte Macintosh, Dixon (1903), 88 JL. T. 8205 Wo. 
Lewis, [1906) 2 K. #. 307. 

165. For appeal against original 
order.|—-A judge has jurisdiction under R. S. C., 
Ord. 57, r. 6, to enlarge the time for appealing 
against an order dismissing the action for want of 
prosecution, even after the order has taken effect 
& the action has therefore become dimissed ; 
& he has also jurisdiction when he has so enlarged 
the time for appealing to vary or amend the 
order dismissing the action, & in the exercise of 
such jurisdiction his discretion is not limited by 
any fixed or arbitrary rules.—CARTER v. STUBBS 
(1880), 6 Q. B. D. 116; 501. J. Q. B. 16h; 43 
L. T. 746; 20 W. BR. 1382, C. A. 


Annotations : —Refd. Gilder v. Morrison (1882), 30 W. BR. 
$15; Re Manchester Economic Bidg. Soc, (1883), 24 
Ch. D. 488; Bradshaw v. Warlow (1886), 32 Ch. D, 403. 


Time for appeal.]-—See Sub-sect. 2, A. (1), ante. 
For length of notice of appeal.|—-Sce No. 136, 
ante. 

















Sun-sEcT. 8.—-OrnDERK REMITTING ACTION TO 


CouNTY COURT. 
See County Courts, Vol. XIII., pp. 486, 487. 


court. PAUL- 
nile a ee 





pliance with order of 
HON v. BEAMAN, 22 C. 
CAN. 


h. Order dismissing motion for new 
frial.}—An order distnissing a motion 
for a new trial is tnter ooutory.— 
Pe aa ARPER (1899), 8 N.Z. L. R. 
1 on" AG odds 
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Sect, 2.—-Whether final or interlocutory: Sub-sects. 9 
&10. Sect.3: Sub-secte. 1 & 2.] 


Sus-sEcrt. 9.— UNperR Bankruptcy Act, 1914. 


See Bkpcy. Act, 1914 (c. 59), as. 1 (1) (g), 
126 (2); &, generally, BANKRUPTCY, Vol. IV., pp. 90 
el seq. 

Scottish decree a tered in High Court.]—Scee 
Bankruptcy, Vol. IV., p. 89, No. 810. 


SuB-sEcT. 10.—DECISION OF SPECIAL CASE IN 
ARBITRATION PROCEEDINGS. 
Distinguishing characteristics of interlocutory 
& final judgments & orders, see Sub-sect. 1, ante. 
See ARBITRATION, Vol. II., p. 459, Nos. 1054 
et seq. 


Sect. 3.—DECLARATORY JUDGMENTS. 
SuB-sEcT. 1.—BEFORE CHANCERY PROCEDURE 
AMENDMENT ACT, 1852. 

166. Only as incidental to relief given.]— 
Semble: act. of equity will not make a declaration 
of right, except as incidental to relief given.— 
MLLIOTSON v. KNOWLES (1842), J1 L. J. Ch 399; 

6 Jur. 649. 


SUB-sECT. 2..—UNDER CHANCERY PROCEDURE 
AMENDMENT AcT, 1852, s. 50. 

167. Consequential relief not asked for.]— 
Semble : the ct. has no authority, under above Act, 
to determine a mere question of law, that question 
not being necessary to be decided previously to 
the decision of the equitable question, but solely 
for the purpose of making a declaratory decree, 
not followed by any consequential relief.— 
BIRKENHEAD Docks TRUSTEES v. LAIRD, ETC. 
(1853), 4 De G. M. & G. 782; 28 L. J. Ch. 457; 18 
Jur. 883; 2 W.R.7; 48 WW. R. 694, L. JJ. 
Annotations :-~Mentd. London & Blackwall Ry. v. Limehouse 

District Board of Works (1856), 3K. & J.123+ Hitzeerald 

”, Champneys (1861), 2 John. & H, 31: Purnell v. Wolver- 

hampton New Waterworks Co, (1861), 10 GC. B. N.S. 3576. 

168. |—By a marriage settlement real 
estate was limited to such uses as the husband & 
wife should appoint, &, in default of appointment, 
to the use of the trustces during the life of the 
wife, on trust for her, for her separate use, with 
remainder to the husband in fee. The husband 
entered into a contract to sell the property, the 
purchaser having notice of the provisions of the 
settlement. The purchase-money was paid to the 
trustees of the settlement, & a draft conveyance 
was approved, in the form of an appointment by 
the husband & wife to the purchaser, but before the 
conveyance had been executed the husband 
suddenly died, having, by a will dated before the 
contract, devised all his real estate to trustees upon 
trust for his widow for life, & after her death to 
sell & divide the proceeds as therein directed. 
The widow, who was one of the exors., brought an 
action oe the purchaser, the other exors., & 
the devisees in trust under the husband's will, 
asking the ct. to determine whether she could be 
compelled to concur in the conveyance to the 
ied ager, what was the effect of the contract 
or sale, what would bo the devolution of the 
purchase-money if the contract should be com- 
leted, & whether, if the contract was completed 
y the trustees of the settlement alone, the 
purchaser would be 





entitled to compensation out: 


JUDGMENTS AND ORDERS. 


of the purchase-money in respect of pltf.’s life 
interest on eld: the statement of claim was not 
open to demurrer by the purchaser on the ground 
that he was not interested in all the questions 
raised, or on the ground that only a declaratory 
decree was asked for.—Cox v. BARKER, BARKER 
vy. Cox (1876), 3 Ch. D. 359; 35 L. T. 685; 2 
Char. Pr. Cas. 265, O. A. Seen ues 

} — Trust Co. 0 ew York v. 
aa ag PSOE} oe 330. Mentd. Naylor v. Goodall 

(1877), 47 I. J. Ch. 53. 

169. Consequential relief available.j—A lease 
was granted by A. to two partners, the covenants 
being only joint at law. Bill filed by the repre- 
sentative of one of the lessees deceased, against 
the lessor, alleging that the lessor claimed to 
have a right, under the covenants, against pltf., 
if a breach should arise, & praying merely a 
declaration that deft. had no right. A demurrer 
to this bill was allowed, notwithstanding above 
sect. 

The meaning of above sect. is only to remove the 
objection that a pltf., who might have conse- 
quential relief, prays merely a declaration of his 
right. 

ft did not mean to entitle a person to have a 
declaration as to a claim which may be made by 
another, under circumstances which may or may 
not happen.—JACKSON v. TURNLEY (1853), 1 Drew. 
617; 1 Eq. Rep. 828; 22 L. J. Ch. 949; 21 DL. T. 
O. 8S. 216; 17 Jur. 643; 1 W. R. 461; 61 E.R. 
587. 

Annotations :—Folld. Rooke «. Kensington (1856), 2 K. & 

J. 753. Refd. Kathama Natchiar ». Dora Singa Tever 
(1875), L. RR. 2 Ind. App. 169; Barraclough v. Brown, 

[1897] A. C. 615. 

170. .|—Thore is no jurisdiction in the Ct. 
of Ch. under which a pltf. may file a bill alleging 
that he has a good legal title to property of which 
he is in possession without any interruption of his 
enjoyment, but that deft. sets up an equitable claim 
which ought not to be binding on pltf., because 
he acquired his legal title without notice of it, 
&, praying no other relief, may obtain in such a 
suit a declaration that he had not notice of such 
equitable claim, & that it is not binding upon him. 

Above sect. empowers the Ct. of Ch. ‘‘ to make 
binding declarations of right without giving 
consequential relief ’’ only in cases in which there 
is some equitable relief which might be granted if 
pltf. chose to ask for it.—RooKE v. KENSINGTON 
(LORD) (1856), 2 K. & J. 753; 25 L. J. Ch. 795 ; 
28 L. T. O. S. 62; 4 W. R. 829; 69 K. R. 986. 


.{nnotations :—Distd. Cox v. Barker, Barker v. Cox ete, 
3 Ch. UD. 359. Consd. Guaranty Trust Co. of New York v. 
Hannay, (1915) 2 K. B.536. Refd. Kathama Natchiar v. 
Dora Singa Tever (1875), L. R. 2 Ind. App. 169; Barra- 

(1897] A. C. 615; Dyson v. A.-G., [1911] 

entd. Sells v. Sells (1860), 29 L. J. Ch. 

500; Jenner v. Jenner (1866), L. R. 1 Eq. 361; Clark 

v. Girdwood (1877), 7 Ch. D. 9; Crompton v. Jarratt 

(1885), 30 Ch. TD. 298 ; Danby v. Coutts (1885), 29 Ch. D. 

600; Harly v. Rathbone eee 67 L. J. Ch. 652 ;5 Williams 

v. Pfoknoy (1897), 67 L. J. Ch. 34. 


171. As to future rights—Before happening of 
neta event.|—JACKSON v. TURNLEY, No. 169, 
~ hte 


172. -}—The ct. refused to make a 
declaratory decree on a special case, during the 
lifetime of the tenant for life, with regard to the 
interests of parties entitled in reversion.—GARLICK 
v LAWSON (1853), 10 Hare, App. I. xiv.; 68 E. BR. 





clough v. Brown 
1 K. B. 410 








nnotations :-—Apprvd. Langdale v. B (1856), 8 De 
G. M. & G. 39 1. Consd. Kathama eters v. Dora Singa 

anes ~ “se * "op. 1869; Bright ». Tyndall 
igaie ses D. 189. Refd. Pryse v. Pryse (1872), L. R. 


173. —— -|—Case in which the ct. 
refused to make a declaration as to the interest of 





Part I[I.—CLASSIFICATION. 


in reversion.— 


ight titled 
parties who might be en IO Here, 


GREENWOOD v. SUTHERLAND (1853), 


App. I. xii.; 68 E. R. 1120. aie 6 
— e r) +] 

i. 5 Pr etd Pivse v. Bivse 183), LF 15 Eq. 

’ . VOTAa eve » de . 

2 tad. App 16s. : Oright v. Tyndall (1876), 4 Ch. D. 189. 

174. -i—Where on the construction 
of a will the ct. held that certain persons were 
entitled for life, & at their deaths their respective 
then surviving children were entitled to their 
shares :—Held: it was a case wherein the ct. 
would, under above sect., declare the future rights. 
—FLETCHER v. Rocrers (1853), 10 Hare, APP. I; 
xiii.; 20 L. T. O. S. 218; 1 W. R. 125; 68 E.R. 
1120. 

175. ——.]—The ct. will not make 
declarations of future rights in events which have 
not happened, &, therefore, where a testator 
having by his will given copyholds & leaseholds 
to trustees upon trusts to correspond with the 
uses of the devised freeholds, & by a codicil 
limited the freeholds differently after the death of 
the first tenant for life, but was silent as to copy- 
holds or leaseholds :—Held: during the con- 
tinuance of the life estate the ct. would not 
determine how far the ulterior limitations of the 
copyholds & leaseholds were affected by the 
codicil.— LANGDALE (LADY) v. BRIGGS (1856), 8 
De G. M. & G. 391; 26 L. J. Ch. 273; 28 L. T. 
O. S. 73; 2 Jur. N. S. 982; 4 W. BR. 703; 44 
K. R. 441, L. JJ. 

Annotations :-—Consd. Juttendromohun Tagore v. Ganen- 
dromohun Tagore, Ganendromohun Tagore v. Jutten- 
dromohun Tagore (1872), L. H. Ind. App. Supp. 48 ; 
Kathama Natchiar v. Dora Singa Tever (1875), L. R. 2 

Ind. Se ea ld. Hampton v. Holman (1877), 5 


Ch. D. ; onsd. Ram Lal Mookerjce v. Secretary 
of State for India (1881), L. R. 8 Ind. App. 46. 











Refd. 
Carroll v. Graham 11 Jur. N. 8S. 1012; Curtis «. 


1865), 
Sheffield (1882), 30 W. Ve. 581 ; Re Dugdale, Dugdale v. 
Dugdale (1888), 38 Ch. D. 176. Mentd. Hepburn v. 
Skirving (1859), 32 L. T. O. S. 26; Taylor v. Sparrow 
(1863), 4 Giff. 703; Castlo v. Fox (1871), L. R. 11 Kq. 
542 ; Bothamloy v. Sherson (1875), L. RK. 20 Kq. 304 ; 
dte Bridger, Brompton Hospital v. Lewis (1893), 63 L. J. 
Ch, 186; Leslie v. Rothes, (1894] 2 Ch. 499; Re Hayes, 
Turnbull v. Hayes, [1900] 2 Ch. 332; Re Maddock, 
Llewelyn v. Washington, [1902] 2 Ch. 220; Mason v. 
Ogden (1902), 87 L. T. 622; Re Greenwood, Goodhart 
v. Woodhead, [1903] 1 Ch. 749; Re Horton, Lloyd v. 

Hatchett, (1920] 2 Ch. 1. 

176. - ——-.]|—-A suit was instituted for a 
declaration of right as to the interests of tenants 
for life in the share of a deceased co-tenant for 
life. The decree made at the hearing after 
declaring the iminediate rights of the tenants for 
life proceeded to declare that there were cross- 
remainders between them. The Lords Justices, 
although the usual time for re-hearing had 
elapsed, ordered a re-hearing of the case, at the 
instance of children of a tenant for life who had 
recently died, those children being prejudiced 
by the declaration as to cross-remainders, & the 
declaration being unnecessary for the determina- 
tion of the question originally submitted to the 
ct.—WALMSLEY v. FOXHALL (1863), 1 De G. J. & 
Sm. 451; 2 New Rep. 252; 32 L. J. Ch. 672; 
8L. T. 559; 11 W. R. 792; 46 E.R. 179, L. JJ. 
Annotations :—Distd. Curtis v. Sheffield (1882), 21 Ch. D. 

1. Mentd. Fussell v. Dowding (1884), 27 Ch. D. 237. 

177. -|—Testator directed that on 
his daughter attaining twenty-one his trustees 
should pay the income of his frecholds & copyholds 
to her during her life; ‘‘ & should she live to 
become marriageable, & die leaving a child or 
children behind her born in lawful wedlock,” then 
that his trustees should apply the income to the 
eas a ee of ‘* at child,’’ if onl 

e, OF. if more n one, equally among ‘“ suc 
children during their lives, & in like manner to 
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their children & children’s children, each family 
having the father or mother’s share ; or should his 
said daughter die previous to being married, or 
after marriage leaving no child or children behind 
her born in lawful wedlock, or, if leaving children 
as afore-described, upon them or their families 
becoming extinct,’’ then over. 

Testator’s daughter survived him & attained 
twenty-one, she being his sole heiress-at-law & a 
spinster. 

The following questions then arose: First, 
whether the gift over after her life estate was not 
void for remoteness; secondly, if not, whether 
she was not entitled to an immediate estate tail 
in possession; & thirdly, whether, admitting that 
she took an estate for life, & that her children, 
if any, took life estates in remainder, she did not 
take an estate tai] in remainder expectant on those 
life estates :—Held: the gift over after the 
daughter’s life estate was not void for remoteness, 
she did not take an estate tail in possession, but 
the third question could not be decided at present, 
as it related to future rights.——HAMPTON v. 
HOLMAN (1877), 5 Ch. D. 183; 46 L. J. Ch. 248 ; 
36 L. T. 2873. 25 W. R. 459. 

Annotations :-—Mentd. Re Harvey, Peck rv. Havory (1888), 
39 Ch. D. 289; He Rising, Rising v. Lising, [1904] b Ch. 
533; Ite Mortimer, Gray v. Gray, [1905] 2 Ch. 502. 

178. Happening of event uncertain.| 
—(1) Upon a special case to obtain a decision 
whether persons not in esse would be entitled, 
under certain circumstances which might never 
rise, to a share in property, the ct. declined to 
decide the question, being of opinion that it would 
be injurious to the parties to have that decision 
until the events should happen which would give 
rise to the question. 

(2) Where the interests of the parties to a 
special case are not of such a nature as to give the 
ct. jurisdiction to decide the questions, the ct. 
will not feel itself bound to decide upon a fictitious 
interest created for the express purpose of obtaining 
a decision.—BRIGHT v. TYNDALL (1876), 4 Ch. D. 
189; 25 W. R. 109. 

179. .}—C., who carried on the 
business of a flax spinner at the S. mills in partner- 
ship with R., by a settlement made in contempla- 
tion of his marriage, after reciting that he was 
indebted to his intended wife in a sum of £20,000, 
covenanted to pay the sum of £20,000 to the 
trustees of the settlement, upon trust that as soon 
as he should become owner in fee simple of the 8S. 
mills estate, which he had agreed to purchase, they 
should advance the sum of £20,000 to him on the 
security of the same estate ; & it was declared that 
the trustees should stand possessed of the sum of 
£20,000, & the securities fur the sare upon trust 
to pay the income to his intended wife for life for 
her separate use, & after her death to C. during his 
life or until he should become bkpt., with remainder 
in trust for the children of the marriage, & in 
default of children, for his wife absolutely. The 
recital that C. was indebted to his intended wife 
was entirely false, & C. was at the time of the 
marriage in insolvent circumstances; but the 
wife had no knowledge of the insolvency of her 
husband, & understood nothing about the recitals 
or the arrangement as to the £20,000, except that 
that sum was to be settled. C. subsequently 
purchased the S. mills estate, & mortgaged it to 
the trustees of the settlement for securing £20,000, 
but no money actually passed between the parties. 
C., & also his firm, afterwards became bkpt., & a 
bill was filed ot the trustee in C.’s bkpcy. against 
C & his wife, the trustees of the settlement, & the 
trustee in the bkpcy. of the firm, praying that the 
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JUDGMENTS AND ORDERS. 


Sect. 3.—Declaratory judgments: Sub-sects. 2 & | . re subsequent proceedings, [1912] 1 Ch. 16s, 


settlement & the mtge. might be set aside as 
fraudulent against the creditors; & that the 
rights of all parties might be declared :—Held: 
it would be premature to decide any question as 
to the future life interest of C. contingent on his 
wife’s death in his lifetime. ; 

The objection to the declaration is this, that it 
is a declaration as to future rights, future contin- 
gencies, & remote interests of the husband. The 
rule of the Ct. of Ch. was not to entertain a suit 
merely for that purpose. There are some in- 
stances, in which, as incidental to the relief given, 
1t has become necessary to determine such rights, 
. . « but no suit is entertained simply for deciding 
future contingent rights (JEssEHL, M.R.).—KEVAN 
v. CRAWFORD (1877), 6 Ch. D. 29; 46 L. J. Ch. 
729; 37 L. T. 322; 26 W. KR. 49, C. A. 

Annotations :—Mentd. Mackintosh v. Pogose, [1895] 1 Ch. 

505; Re Reis, He p. Clough, [1904] 2 K. B. 769. 

180. Discretion of court in special 
circumstances.]|—It is not the practice of the ct., 
& was not the practice of the Ct. of Ch., to decide 
as to future rights, but to wait until the event has 
happened, unless a present right depends upon 
the decisions, or there are some other special 
circumstances to satisfy the ct. that it is desirable 
at once to decide on the future rights. But where 
all the parties who in any event will be entitled 
to the property are of age & are ready to argue 
the case, the reason of the rule departs, & it 
becomes a bare technicality. The reason of the 
rule is this, that the ct. will not decide on future 
rights, because until the event happens it does not 
know who may be interested in arguing the 
question, & therefore may be shutting out parties 
who, when the event happens, may be entitled 
Lo succeed (JESSEL, M.R.).— CURTIS v. SHEFFIELD 
(1882), 21 Ch. 1D. 1; 61 L. J. Ch. 535; 46 L. T. 
177; 80 W. Rh. 681, C. A. 

Annotations :—- pla. Ke Staples, Owen v. Owen, [1916] 1 

Ch. 322. Refd. de lromo’s Contract, [1805] 2 Ch 256. 


entd Poureth v. Marriott (1882), 22 Ch. D. 1825; ll 
vw. Dowding (1884), 27 Ch. D. 237. 


181. How obtained—- Whether made on peti- 
cee Tp ct. makes no declaration of right upon 
a petition, but prefuccs the order with a statement 
of opinion.—SHARSHAW v. GIBBS (1854), as reported 
in 18 Jur. 330. 

182. Whether on fictitious interest.] — 
BriGHT v. TYNDALL, No. 178, ante. 











Sunb-srecr. 3.—UNDER K.S.C., Orv. 25, rn. 5. 
A. In General. 


183. Jurisdiction to make — Against Attorney- 
General—As representing Crown.]|—-BURGHES t. 
A.-G., No. 197, post. 

184, -J}—(1) A declaratory 
judgment can, under above rule, be made against 
the A.-G., as deft. representing the Crown, & a 
pitf. is not bound in such a case to proceed by 
petition of right. 

(2) 1 desire to guard myself against the supposi- 
tion that I hold that a person who expects to be 
made deft., & who prefers to be pltf., can, as a 
matter of right, attain his object by commenci 
an action to obtain a declaration that his SpRneLt 
has no good cause of action against him. The ct. 
may well say: ‘‘ Wait until you are attacked & 
then raiso your defence,’’ & may dismiss the action 
with costs (CozENs-Harpy, M.R.).—Dyson v. 
A.-G., [1911] 1 K. B. 410; 80 L. J. K. B. 681; 
103 L. T. 707; 27 T. L. R. 148; 665 Sol. Jo. 168, 











nnol = 1) Folld. Dyson v. A.-G., [1912] 1 Ch. 
See Conad. 4 ee eal Development Co. of Ontario v. 

A.-G. for Ontario & Hydro-Electric Power Commission 

of Ontario, [1919] A. C. 687; Esquimalt & Nanaimo Ry. 

ioe’ Mackay, [1920] 3K. B. 402 

: xo. v. Maclay, . B. : 
See eee a. iaidl 1 Oh. 173; Thornhill v. 
Weeks, [1913] 1 Ch. 438 ; Kastern Trust Co. v. McKenzie, 
Mann, [1915] A. C. 750 ; Guaranty Trust Co. of New York 
v. Hannay, [1915] 2 K. B. 536 ; Gresham Life . Soc. 
v. A.-G., [1916] 1 Ch. 228; China Mutual Steam Naviga- 
tion Co. v. MacLay (1917), 34 T. L. R. 81; Hosier v. 
Derby, [1918] 2 K. B. 671; Markwald v. A.-G., [1920] 1 
Ch. 348; Smeeton v. A.-G., [1920] 1 Ch. 85. As to (2) 

onsd. Guaranty Trust Co. of New York v. Hannay, 
[1915] 2 K. B. 5386; Re Clay, Clay. v. Booth, Re Deed of 

Indemnity, [1919] 1 Ch. 66. Refd. Burghes v. A.-G., 

[1912] 1 Ch. 173; In the Estate of Hall, Hall v. Knight & 

Baxter, [1914] P. 1; Joondon Corpn. v. Horner (1914), 111 

L. T. 512 ; Hosier v. Dery: (1918) 2 K.B.671. Generally, 

Mentd. West »v. Gwynne (1911), 104 L. T. 759 ; Re Williams, 

Ez p. Official Receiver, [1913] 2 K. B. 88. 

185. .] — On Aug. 9, 1910, pltf., 
who was the owner of land in Yorkshire, received 
a notice, dated Aug. 4, signed by the secretary to 
the Comrs. of Inland Revenue, requiring him to 
make returns of his property upon forms which 
accompanied the notice & deliver them ‘‘ within 
thirty days from this date to the appointed officer 
H.B.” The notice also pointed out that failure 
to make a return within the specified time would 
entail a penalty not exceeding £50. With the 
notice were sent six copies of Form 4, issued under 
Finance (1909-1910) Act, 1910 (c. 8), five of which 
related to premises belonging to pltf. & let to 
tenants, & one to property owned & occupied by 
him. The forms asked for ‘‘ Particulars required 
by the Comrs. which must be furnished so far 
as it is in the power of the person making the 
return to give them. ...(i) If the person 
making the return is also the occupier state the 
annual value; that is the sum for which the 
property is worth to be let to a yearly tenant, the 
owner keeping it in repair ’’ :—Held: the direction 
to make the return to H.B. instead of to the Comrs. 
did not invalidate the notice ; requisition (i) was 
unauthorised &, therefore, the whole of the Form 4 
addressed to pltf. as owner & occupier was invalid ; 
& inasmuch as the statutory period of thirty days 
provided by Finance (1909-1910) Act, 1910 (c. 8), 
s. 26 (2), as the period within which to make his 
return, had not been allowed to pltf., he was under 
no obligation to comply with the requistions in 
any of the forms, & the ct. had jurisdiction to make 
a declaratory order against the A.-G. as represent- 
ing the Crown.— Dyson v. A.-G., [1912] 1 Ch. 158 ; 
Sl L. J. K. B. 217; 105 L. T. 7533; sub nom. 
Dyson v. A.-G., BurGHES wv. A.-G., 28 T. L. R. 
72, C. A. 

Annotations :-—Consd. Guaranty Trust Co. of New York v. 


Hannay, [1915] 2 K. B. 536. Expld. Bomba oe 


x 
Steam Navigation Co. v. MacLay, [1920] 3 K. B. 402. 
233 ; 


Refd. Galloway v. Hallé Concerts Soc., [1915] 2 Ch. 
Gresham Life Assce. Soc. v. A.-G., {1916]) 1 Ch. 228 

Hovier v. Derby, [1918] 2 K. B. 671; Smeeton vw. A.-G., 

[1920] 1 Ch. 85; Simmonds v. Newport Abercarn Black 

hor ene ea) 1 x B. 616. Mentd. A.-G. 

(1925), he a ee ; hitney v. I. KR. Comrs. 

186. -—— Against servant of Crown.]—HosIer 
BROTHERS v. DERBY (EARL), No. 243, post. 

187. In private capacity.) —By a 
direction under Reg. 39 BBB of the Defence of 
the Realm Regulations lawfully given by deft., who 
at all material times was His Majesty's Shippi 
Controller, a vessel belonging to pltfs. was diverte 
from her voyage. The direction was subsequently 
cancelled, but pitfs. lost the use of their vessel for 
some days & incurred certain expenses in conse- 
: hae of the direction. Pitfs. thereupon sued 

eft. claiming a declaration that they were entitled 
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to compensation for the loss & expenses s0 
incurred by them, & that the amount of compensa- 
tion should be referred for assessment to the 
Admiralty Transport Arbitration Board or to such 
other referee or tribunal as the ct. might direct. 
No statute or regulation imposed upon deft. any 
financial responsibility in the matter :—Held: 
pltfs., by suing deft. in the only way open to them, 
namely, as an individual, could not obtain a& 
declaration of their rights to compensation against 
the Treasury, & therefore the action must be 
dismissed as misconceived.—BOMBAY & PERSIA 
SteamM NAVIGATION Co. v. MacLay, [1920] 3 K. B. 
402; 90 L. J. K. B. 152; 124 L. T. 602; 15 Asp. 
M. L. C. 283. 
Annotations :—Expld. Rowland v. Air Council (No. 2) (1923), 
67 Sol. Jo. 385. Refd. Marshal Shipping Co. v. Board of 
Trado, (1923] 2 K. B. 343. 


188. In absence of party to be bound.|— 
On a claim in an action, to which the co. was not 
a party, made by the principals against the sub- 
agent to recover commission received by him, it 
appeared that by the agreement between the co. 
& the sub-agent further sums by way of commission 
on the transaction would become payable in the 
future to the sub-agent by the co. :—Held: the 
ct. must decline to make any further declaration 
of right with regard to such sums than that the 
sub-agent would become indebted in respect of 
them to the principals when & as he should receive 
the same. 

The [co.] is not a party to this action. If 
[defts.] require any declaration of right against 
that society, it would seem that such a right must 
be established in an action to which the [co.] is a 
party (MATHEW, L.J.).—POWELL & THOMAS v. 
JONES (EVAN) & Co., [1905]1 K B.11; 74 1L. J. 
K. B. 115; 92 L. T. 480; 53 W. R. 277; 21 
T. L. R. 553; 10 Com. Cas. 36, C. A. 

Annotation :—Mentd. Bath v. Standard Land Co., [1911] 

1 Ch. 618. 

Joinder of parties, generally, see PRACTICE. 

189. As to past right — Invalidity of 
expired patent.|—An action claiming merely a 
declaration of invalidity of letters patent already 
expired, where no legal right of pitf. has been 
infringed, is not maintainable.—NortTH LKASTERN 
MARINE ENGINEERING Co. v. LEEDS FORGE Co., 
[1906] 2 Ch. 498; 75 L. J. Ch. 720; 95 L. T. 178; 
22 'T. L. R. 724; 50 Sol. Jo. 650, C. A. 

Annotation :—Refd. Guaranty Trust Co. of New York v. 

Hannay, [1915) 2 K. B. 536. 

See, generally, PATENTS. 


190. Extent.}] — In 1917 pltf. was engaged 
as an uncertificated assistant teacher by the 
managers of a non-provided school under an 
agreement whereby she was to be paid a salary 
in accordance with the scale then in force in the 
district. In Dec. 1921, defts., who were the 
local education authority, directed the managers 
to give their teachers one calendar month’s notice 
to terminate their agreements & to offer to 
reappoint them at reduced salaries. The managers 
refused to give the notices directed & there- 
upon defte. gave pltf. notice to terminate her 
erecment with the managers. In an action by 
pitf. for a declaration that the notice was invalid 
& inoperative :—Held: defts. having by their 
action made themselves parties to the contract 
between pltf. & the managers, pltf. had a right to 
come to the ct. for relief & was entitled to the 
declaration claimed. 


In my opinion, under Ord. XXV., r. 5, the power 
of the ct. to make a declaration, where it is a 
question of defining the rights of two parties, 


is almost unlimited ; I might say only limited by 
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its own discretion. The discretion should of 

course be exercised judicially, but it seems to me 

that the discretion is very wide (LonD STERNDALE, 

M.R.).—Hanson v. RADCLIFFE URBAN DISTRICT 

CouNcIL, [1922] 2 Ch. 490; 91 L. J. Ch. 829; 127 

L. T. 509; 86 J. P. 144; 38 T. L. R. 667; 66 

Sol. Jo. 556; 20 L. G. R. 541, C. A. 

Annotations :—Mentd. Sadler v. Shofficld Corpn., Dyson v. 
Sheffield Corpn., (1924] 1 Ch. 483; Short v. Poole Corpn. 
(1925), 42 T. L. BR. 107, 

191. Exercise of discretion.|-AuUsTEN v. COL- 
LINS, No. 209, post. 

192. -}— HANSON v. RADCLIFFE URBAN 
District Councin, No. 190, ante. 

193. Dependent on particular facts.] — 
The effect of above rule is to give the ct. power to 
make declarations regarding future rights, but 
whether the ct. will exercise the discretion depends 
on the circumstances of the particular case.— 
Re BERENS, BERENS v. BERENS, [1888] W. N. 95. 











194, ——- ——-.]—- Dyson v. A.-G., No. 185, 
ante. 
195. .}— The owners of certain land of 


about 186 acres in extent proposed to lay it out as 

building land, & to erect a large number of houses 

thereon. They had a plan prepared showing 
sewers of different dimensions from 9 inches to 

18 inches in diameter, & claimed that as owners 

of the premises they were entitled to connect their 

sewers with the sewer of the G. District Council, 

which was only 12 inches is diameter. The G. 

District Council said that the construction of such 

a series of sewers was outside Public Health Act, 

1875 (c. 55), s. 22, & that, if the owners insisted on 

arbitration the G. District Council would raise this 

objection at every stage. A writ was then issued 
asking for a declaration that pltfs. were entitled 
to connect their proposed sewers with the sewer 
of defts.. & for an injunction to restrain defts. 
from obstructing the connection. ‘The case came 
on upon a notice for trial without witnesses, but 
without any consent, & by agreement it was 
treated as a motion for judgment. The claim to 
an injunction was not argued :—Held: although 

there is jurisdiction under above rule to make a 

declaratory order, the jurisdiction is one to be 

exercised with extreme caution; as no portion 
of the estate had been built on & no drains or 

sewers constructed, it was inexpedicnt to make a 

declaration that pltfs. had a legal right to connect 

their sewers when made with that of defts.— 

FaBer v. GOSworTH URBAN DISTRICT COUNCIL 

(1903), 88 L. T. 549; 67 J. P. 197; 19 T. LR. 

435; 1L. G. ht. 579. 

Annotation :—Refd. Russian Commercial & Industrial 
wv. British Bank for Foreign Trado, (1921) 2 A. C. 438 
196. Matter of convenience — Though 

declaration unnecessary.|—An action was brought 

by pltfs. [a local authority] in the county ct. 
against deft. as the owner of certain premises, for 

(a) a declaration that they were entitled to a charge 

on the premises under Private Street Works Act, 

1892 (c. 57), 8. 13, for apportioned expenses 

incurred under Private Street Works Act, 1892 

(c. 57), s. 6, in private street works ; (b) an inquiry 

as to incumbrances, if any, on the premises; 

(c) an order for sale of the premiscs; (d) a 

receiver; (e) further or other relief. The county 

ct. judge dismissed the action with costs, on the 
ground that the proceedings were quite unnecessary 
since the passing of Private Street Works Act, 

1892 (c. 57), 8. 13 :—Held: on appeal, the order 

asked for, though not necessary, was convenient, 

& plifs. were entitled to it—WeEst Ham CORPN. 

v. SHARP, (1907] 1 K. B. 445; 761. J. K. B. 307; 

06 L. T. 280; 713. P.100; 56L. G. R. 694, D.C. 


Bank 
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197. .}— The ct. has jurisdiction under 
above rule to make a binding declaration of right 
against the A.-G. as representing the Crown, but 
the jurisdiction is discretionary & ought to be 
exercised with great care & with due regard to all 
the circumstances of the case.—BURGHES v. 
A.-G., [1911] 2 Ch. 189; 80 L. J. Ch. 506; 105 
L. T. 193; 27 T. L. R. 488; 55 Sol. Jo. 520; 
affd., [1912] 1 Ch. 173, C. A. 


Annotations :—Consd. Guaranty Trust Co. of New York v. 
ora [1916] 2 K, B. 536; Smeeton v. A (1920) 





Refd. Thornhill v. Weeks, [1913] 1 Ch. 438 ; 

Kastern Trust Co. v. McKenzie, Mann, [1915] A. C. 750 ; 

Gresham Life Assce. Soc. v. A.-G., [1916] 1 Ch. 228; 

Markwald v. A.-G., [1920] 1 Ch. 348; R, wv. Cheshire 

County Court J udge & United Soc. of Boilermakers, Ez p. 

Malone, [1921) 2 K. B. 694. Mentd. A.-G. v. Foran, [1916] 

2A. C. 128. 

198. Matter not of public interest.|—-Pitf. 
was served with a notice under Finance Act, 1915 
= 89), Part III., requiring him to make a return 

or the purposes of excess profits duty in respect 
of his trade or business. As an advising engineer 
he was engaged in a profession dependent mainly 
upon his personal qualifications but, since July, 
1915, in addition to his private practice, he had 
negotiated Government contracts on behalf of a 
co. making munitions of war & had advised the 
co. generally as an engineer. For this he received 
a fixed retaining fee per week & also a fixed 

ayment for each shell & fuse of a certain descrip- 
ion supplied by the co. Pltf. claimed to be within 
the exception (c) to sect. 39 of the Act, exempting 
him from excess profits duty, denied his liability 
to furnish a return or supply information to the 
comrs., & commenced this action for a declaratory 
judgment to that effect. 

The ct, in the exercise of its discretion, & without 
expressing any opinion upon the question whether 
pltf. was carrying on a trade or business which 
was subject to Finance Act, 1915 (c. 89), Part I11., 
refused to make any declaratory order, being of 
opinion (a) that tho clements of invalidity & 
public interest present in Dyson v. A.-G., No. 185, 
ante, & Burghes v. A.-G., No. 197, ante, were 
absent from this case, in which the real question 
was whether pltf.’s business was within sect. 3V 
or not, & (b) that it was not desirable that. cases 
of this character, in which the right of appeal 
prescribed by the Act was available to the plttf. 
if dissatistied with his assessment, should be with- 
drawn from the ct. constituted for the purpose 
of dealing with Revenue cases. 

The discretion (to grant declarations] ought to 
be exercised with great care. ... This is not a 
case in which the decision would govern great 
numbers of persons (PETERSON, J.).---SMEETON v. 
A.-G., [1920] 1 Ch. 86; 88 L. J. Ch. 535; 122 
L. T. 28; 35 T. L. R. 706; 64 Sol. Jo. 20. 

199. Causes in Commercial List.] -— An 
English bank obtained a loan from a Russian bank 
on the security of certain bonds. A question 
having arisen upon the construction of the 
contract whether the loan was repayable in 
roubles or in sterling, the borrowers commenced 
an action against the lenders in the K. B. Div., 
which was transferred to the Commercial Ct., 
claiming a declaration that they were entitled to 
the possession of the bonds upon payment of the 
amount of the loan in roubles, & an injunction 
restraining the lenders from parting with the 
bonds save by delivery of the same to the borrowers 
against such payment :—Held: the loan was 
repayable in roubles, &, notwithstanding that the 
action, being an action for relief which was 








JUDGMENTS AND ORDERS. 


incidental to a redemption action, was brought in 
the wrong ct., there was in the circumstances no 
ground for interfering with the discretion of the 
Ct. of Appeal in making the declaration or in 
allowing the amendment. 

For many years it has been accepted practice 
in cases in the Commercial List to hear & determine 
claims for a declaration of rights, when a real & not 
a fictitious or academic question is involved & is in 
being between two parties, in order that they may 
know what business course to take without having 
to run the risk of acting & finding themselves 
liable in damages, when at last the matter is 
brought before the ct. (LORD SUMNER).——RUSSIAN 
COMMERCIAL & INDUSTRIAL BANK v. BRITISH 
BANK FOR FOREIGN TRADE, LTp., [1921] 2 A. C. 
438; 90 L. J. K. B. 1089; 126 L. T. 85; 87 
T, L. R. 919; 65 Sol. Jo. 733, H. L.; subsequent 
proceedings, sub nom. BRITISH BANK FOR FOREIGN 
TRADE, Lrp. v. RussiAN COMMERCIAL & IN- 
DUSTRIAL BANK, 38 T. L. R. 65. 


Annotations :-—Refd. Prosperity v. Lloyds Bank (1923), 39 
T. L. R. 372. Mentd. Ae Chesterman’s Trusts, Mott v. 
Browning, {1923) 2 Ch. 466; Anderson v. Equitable Life 
Assce. Soc. of the United States (1925), 42 T. L. R. 123. 





200. No claim asserted against party 
seeking declaration.|-Dyson v. A.-G., No. 185, 
ante. 

201. —— .|—Testator by his will 





appointed his wife & B. exors. & trustees thereof. 
The wife predeceased testator. B. was desirous 
of renouncing probate, but upon being pressed by 
the beneficiaries he consented to prove the will 
upon their executing a deed of indemnity. Pro- 
ceedings were subsequently taken by two of the 
beneficiaries to administer the estate. In these 
proceedings two orders were made against B., & 
he was ordered to pay the costs. In the letter 
enclosing a cheque for the costs under the first 
order he stated that he reserved his rights under 
the deed of indemnity. The beneficiaries then 
presented a petition in the Palatine Ct. under 
R.S. C., Ord. LIVA, which is adopted & acted upon 
as a rule of the Palatine Ct., & Ord. XXIV., r. 5, 
of the Palatine Rules, which corresponds with 
R.S.C., Ord. XXV., r. 5, for the construction of the 
deed of indemnity & for a declaration that B. 
was not entitled to repayment of the costs ordered 
to be paid by him. The Vice-Chancellor held that 
he had jurisdiction under the orders to decide the 
question, & made the declaratory order asked. 
On appeal :—Held: as B. had never made a 
claim that he was entitled to recover or be repaid 
either of the two sets of costs, but had merely 
stated that he reserved his rights under the deed, 
whatever they might be, the Vice-Chancellor had 
no jurisdiction to make the declaratory order 
against him, & the order must therefore be dis- 
charged.—Ite CLAY, CLAY v. Booty, Re A DEED 
OF INDEMNITY, [1919] 1 Ch. 663; 88 L. J. Ch. 40; 
119 L. T. 754 ; 63 Sol. Jo. 23, C. A. 

202. Mere academic question.] — Resps., 
who owned a motor lorry, took out a licence & 
paid a duty of £33 under par. 6 of the second 
Sched. to Finance Act, 1920 (c. 18). That Sched. 
as provided by sect. 13 (1) of the Act, prescribes 
the duties on mechanically propelled vehicles, 
par. 3 of the Sched. dealing with hackney carriages, 
& par. 6 dealing with ‘“‘ any vehicles other than 
those charged with duty under the foregoing 
provisions of this Sched.’’ 

Resps. used the lorry for passengers as well as 
for Sai & were summoned by applt. under 
Roads Act, 1920 (c. 72), s. 8 (3), for using it for a 
deel tes other than that for which the licence 

ad been taken out, it being alleged that they had 





Part II.—CLASsIFICATION. 


used it as a hackney carriage, for which a higher 
duty was chargeable. The justices dismissed the 
summons on the ground that the vehicle was not 
a hackney iage within par. 8 of the Sched. 
On a case stated it was admitted for applt. that 
R. v. Wood, [1922] 1 K. B. 674, showed that resps. 
could not be convicted of an offence against Roads 
Act, 1920 (c. 72), 8. 8 (3), as the licence had not, in 
the words of sect. 8 (3) ‘‘ been taken out as for & 
vehicle to be used solely for a certain purpose. 
Both parties, however, desired the ct. to decide 
whether the vehicle in view of its user, was a 
hackney carriage within Roads Act, 1920 (c. 7 2) i— 
Held: the ct. would not decide an academical 
question, as their decision would be merely obiter, 
since the appeal must, in any event, be dismissed.— 
TINDALL v. WRIGHT (1922), 127 L. T. 149; 86 
J. P. 108; 38 T. L. R. 521; 66 Sol. Jo. 524; 27 
Cox, C. C. 212, D. C. 


B. As to Future Righis. 

203. General rule.}]— Re BERENS, BERENS v. 
BERENS, No. 193, ante. 

204. .]|— Above rule, while not counte- 
nancing applications for declarations “ in the air,” 
yet does seem to sanction the granting of a declara- 
tion as to the future in cases where it is definite 
& useful. But it is not the practice to grant it if 
it is embarrassing or useless for any good purpose, 
& I think that is the case here, especially as the 
extent of the obligation of the county council may 
vary very considerably at different dates & under 
different circumstances (JELF, J.).—A.-G. v. 
Scott, [1905] 2 K. B. 160; 74 lL. J. K. B. 808 ; 
93 L. T. 249; 68 J. P. 502; 20 T. L. HR. 6380; 48 
Sol. Jo. 623; 2L.G.R.1113; affd., [1905] 2 K. B. 
170, C. A. 4 
Annotations :—Mentd. High Wycombe R. D.C. r. Palmet 

(1905), 69 J. P. 1675 Chichester Corpn. v. Faster, [1906] 

1K. B.167; A.-G.. Sharpness New Docks & Gloucester & 


Birmingham Navigation Co., {1914] 3 K. B. 1; Wors- 
pOoreueD ae D. C. v. Barnsley British Co-op. Soc. (1914), 
$ J.P. 425, 





205. Where all interested parties present — 
Application of former practice.]— Notwithstanding 
above rule & Ord. 544A, the rule laid down in 
Curtis v. Sheffield, No. 180, ante, that it is the 

ractice of the ct. not to decide as to future rights, 

ut to wait until the event has happened, unless a 
present right depends on the decision, or there 
are other special circumstances to satisfy the ct. 
that it is desirable at once to decide on the future 
rights, or all the parties who in any event will be 
entitled to the property are of age & are ready 
to argue the case, is gencrally applicable at the 
present time. 

By a will freehold property was devised to M. 
for life “* & after her death to her children & their 
issue, per stirpes & not per capita, in equal shares 
as tenants in common.” There was a similar 
devise to T. for life, & after his death to his children 
& their issue. M. had five children, all of whom 
had obtained twenty-one. T. had two sons, both 
over twenty one, & the sons had between them 
three infant children. An originating summons by 
two of M.’s children & T.’s twosons against M., T'., 
& the infant grandchildren, raising the questions 
whether under the devises in remainder the 
children of M. & T. respectively who were or might 
be entitled to share in the properties were entitled 
for estates in tail as tenants in common, &, if not, 
what class or classes of prrrons would, on the 
death of M. & T. respectively, be entitled :—Held : 
the ct. ought not, in its discretion, to decide the 
gueevor raised while the interests of the children 

issue were still in remainder, but the summons 
must stand over, with liberty to amend, as it was 

J.—VOL. XXX. 
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intimated that the children might desire an 
opportunity of executing disentailing assurances 
& applying to obtain payment of the proceeds of 
sale of part of the property which had been sold.— 
Re STapLes, OWEN v. OWEN, [1916] 1 Ch. 822; 
85 L. J. Ch. 495 ; 114 L. T. 682 ; 60 Sol. Jo. 321. 


Annotation :—Refd. Russian Commercial & Industrial 
rea ¢. British Bank for Foreign Trade, [1921] 2 A. C. 


_ 206. As to Hability under policy.]—If a policy 
is liable to be completely avoided, as on the ground 
of fraud or misrepresentation, a Ct. of Equity has 
jurisdiction to direct its delivery up & cancella- 
tion, but it has no jurisdiction b direct the 
cancellation of a policy to any claim on which 
there is a good legal defence, or to declare that 
there is no liability upon it. If there is danger 
of the evidence for the defence being lost, the 
remedy is, not an action for cancellation, but an 
action to perpetuate testimony.—BROOKING v. 
MAUDSLAY, Son & FIELD (1888), 38 Ch. ID. 636 ; 
57 L. J. Ch. 1001; 58 L. T. 852; 36 W. It. 664 ; 


4'T. L. R. 421; 6 Asp. M. L. C. 296. 

Annotations :—Refd. London Assocn. of Ship Owners & 
Brokers vv. London & India Docks Joint Committee, [1892] 
3 Ch. 242; The Manar, [1903] P. 95; Guaranty Trust Co. 
of New York v. Hannay, [1915) 2 K. B. 536. entd. West 
v. Sackville, [1903] 2 Ch. 378. 


207. .|—P. insured his life with defts., & 
assigned the policy to pltf. After two premiums 
had been paid defts. refused to receive any further 
premium, & repudiated Hability on the policy. 
Pitf. brought an action in the lifetime of P., 
claiming a declaration that the policy was valid, 
& an injunction to restrain defts. from repudiating 
it :—Held : on defts.’ undertaking that if an action 
was hereafter brought on the policy they would 
not rely as a defence on the non-payment of 
premiums on the due-days, the action would be 
dismissed. 

The ct. in many cases refuses to determine 
rights before the time has arrived at which the 
right is enforceable (BUCKLEY, J.).—IIONOUR v. 
EQUITABLE LIFE ASSURANCE SOCIETY OF UNITED 
STATES, [1900] 1 Ch. 852; 69 L. J. Ch. 420; 82 
lL. T. 1443; 48 W. R. 347; 44 Sol. Jo. 313. 

208. Rights of contribution—Though payment 
not made.|—The ct. has power to make a declara- 
tion as to the title to recover sums payable by a 
taxpayer for excess profits from a manager of the 
taxpayer’s business, although, in fact, the pay- 
ment has not been actually made.—THOMPSON 
BROTHERS & Co. v. AMIS, [1917] 2 Ch. 211; 86 
L. J. Ch. 647; 116 L. T. 719; 33 T. L. R. 328 ; 
61 Sol. Jo. 491. 


Annotation .—Refd. Collette v. Lochio, Pemberton (1918) 
63 Sol. Jo. 24, 





C. Where No Consequential Relief Claimed or 
Claimable. 

209. Relief not claimed.]|—-Under above rule 
the ct. has now jurisdiction to make a declarato 
order, though no consequential relief is claimed, 
but such jurisdiction will be exercised with great 
ese ac v. COLLINS (1886), 54 L. T. 


Annotations :—Refd. Russian Commercial & Industrial 
Bank v. British Bank for Foreign Trade, (1921] 2 A. C. 
at ay one: ite Croxon, Croxon v. Ferrers (1904), 4% 

ol. Jo. . 


210. .}—A dock co. having, under its 
special Act & Ilarbours, Docks & Piers Act, 1847 
(c. 27), 8. 83, power to make regulations & bye- 
laws, issued a compulsory code of regulations for 
shipowners using the docks; but these regulations 
were not confirmed as ‘“ bye-laws’’ in manner 
preacribed by Harbours, Docks & Piers Act, 1847 
(c. 27), s. 85. Certain accommodation provided 

L 
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for by the regulations, such as the appropriation 
of particular berths at the option of any shipowner 
oon certain specified terms, were in excess of 
what was required by statute to be provided by the 
dock co., & certain rates & charges imposed by 
them were beyond the co.’s statutory powers. A 
firm of shipowners which, prior to the issue of the 
regulations, had been in the habit of using the 
docks & having particular berths appropriated for 
their ships, findi that the terms imposed by 
regulations for such accommodation caused them 
inconvenience & increased expense, brought an 
action, by themselves as individuals, against the 
dock co., for a declaration that the regulations 
were altogether invalid until confirmed as required 
by statute, & also an injunction by way of conse- 
quential relief; a trade protection assocn. of 
shipowners, of which the firm & other shipowners 
were members, but which owned no ships them- 
selves, being made co-pltfs. At the hearing of the 
appeal, pltfs. abandoned their claim for the 
injunction, & a declaration was made, notwith- 
standing the abandonment of the claim for 
consequential relief, that the regulations, not 
having been confirmed as bye-laws, as required by 
statute were not binding on pltf. firm save so far 
as they agreed to be bound by the same; & that 
they were not entitled to have berths appropriated 
to their ships, or any other special accommodation 
or conveniences, except upon such terms as might 
be agreed on between them & the dock co.— 
LONDON ASSOCN. OF SHIPOWNERS & BROKERS v. 
Lonpon & INDIA Docks JoinT COMMITTEE, [1892] 
3 Ch. 242; 62 L. J. Ch. 204; 67 L. T. 238; 8 
ao - R. 717; 7 Asp. M. L. C. 195; 2 RB. 23, 
Annotations :— Consd. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. LB. 5363; Ite Clay, Clay v. Booth, Re 

Deed of Indemnity, [1919] 1 Ch 66. Refd. Barraclough 

v. Brown, [1897] A. C. 615. 

211. -|—- ELSDON v. HAMPSTEAD CORPN., 
No. 253, post. 

212, —-—.]—The trustee of a debtor under a 
scheme of arrangement with his creditors brought 
an action against an unregistered money-lender, 
who, in the course of his business, had taken a 
mtge. from the debtor to secure a loan, for a 
declaration that the mtge. was illegal & void under 
Money-lenders Act, 1900 (c. 51), 6. 2:-~Held: the 
ct. had power to give a declaratory judgment, 
although no ancillary relief was claimed, & it 
ought not to impose upon pltf. equitable terms 
as to ob oe a of the actual money advanced 
as a condition of giving the declaratory judgment. 
-—CHAPMAN v. MICHAELSON, [1909] 1 Ch. 238; 
aa J. Ch. 272; 100 L. T. 109; 25 T. L. RB. 101, 
Annotation :—Retd. Guaranty Trust Co. of Now York +. 

Hannay, {1915} 2 K. B. 636. 

213. -—-—-.]—By a lease made in 1901 a house 
in Oxford Street was demised by defts. to the 
ents ately of pltf. for thirty-one years, less 

fteen days, at a rent of £450 a year. The lease 
contained some onerous covenants, including a 
covenant by the lessees that they would not, 
without: the licence in writing of the lessors, such 
licence not to be unreasonably or arbitrarily 
withheld, assign, transfer or underlet the demised 
Sioa In 1905 pltf. purchased the residue of 
he term in the lease & desired to assign it to his 
wife. The lessors objected to an assignment to a 
married woman, & would only grant their licence 
to assign on condition that pltf. executed a 
covenant for himself, his exors. & administrators, 
at all times during the continuance of the lease of 
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1901 to pay the rent & perform all the covenante, 
ae ouinenta & provisions contained in the said 
lease, as if he had been a party thereto. Upon a 
summons in an action by the lessee against the 
lessors, the lessee claimed a declaration that he 
was entitled to assign the lease without the licence 
of the lessors, & free from conditions :—Held : 
the condition sought to be imposed by the lessors 
was altogether unreasonable, & the declaration 
asked would be made ; but as no relief was sought 
against the lessors the declaratory order would 
be made without costs, according to the principle 
laid down by SWINFEN Eapy, J., in Jenkins v. 
Price, No. 218, post.—Evans v. Levy, [1910] 1 
Ch. 452; 79 L. J. Ch. 883; 102 L. T. 128. 
Annotation :—Refd. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. B. 536. 

214. Relief only enforceable in court of 
summary reluapnteer ilar harbour board under 
the powers of a special Act reclaimed from the sea 
certain land below low-water mark for the purpose 
of making thereon a railway station. The reclama- 
tion was effected by building masonry walls round 
the land & filling up with chalk the area thus 
enclosed. By the terms of the special Act the 
harbour board was required to grant a lease of the 
reclaimed land to defts. Upon the outbreak of 
the war in 1914, & before any lease was granted to 
defts., the Govt. took possession of the reclaimed 
land. The Govt. were ready to make a payment 
in lieu of rates to the overseers of the poor of the 
adjoining parish, if certified that the land was 
part of that parish. In 1917 while the Govt. 
were still in possession of the land, the then over- 
seers of the adjoining parish brought an action in 
the High Ct. against defts. claiming a declaration 
that the reclaimed land was part of that parish 
for all civil & parochial purposes within the 
meaning of Poor Law Amendment Act, 1868 
VF 122), s. 27 :—Held: the High Ct. had juris- 

iction to make the declaration, notwithstanding 
that its effect was to establish a liability which 
could be enforced only in a ct. of summary juris- 
diction, & notwithstanding that defts. were not the 
occupiers of the land at the date of the writ.— 

BARWICK v. SOUTH EASTERN & CHATHAM Ry. 

Cos., [1921] 1 K. B. 187; 90 L. J. K. B. 3773; 124 

L.T.71; 853. P.65; 37T.L.R.4; 18L.G.R. 

757, C. A. 

Annotations :—Retd. Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; R. v. Poplar 
B.C. (No. 1), [1922] 1 K. B. 72. 

215. Relief not claimable.|—BAxTER v. LONDON 
CouNTy COUNCIL, No. 221, post. 

216. .|— Pltf. erected a fence round the 
piece of land. The local authority pulled down 
the fence & afterwards wrote a letter asserting 
their claim to the land. More than six months 
after this letter pltf. brought an action against 
them for a declaration that the land belonged to 
him & an injunction to restrain them from 
trespassing on it. By his statement of claim he 
alleged that defts. had pulled down his fence; 
that they claimed that the land formed part of 
the highway, & that this claim prevented him from 
selling the land :—Held: the assertion of defts.’ 
claim to the land gave pltf. no cause of action, &, 
therefore, he could not take advantage of the 
power given to the ct. by above rule, to make a 
merely declaratory judgment. 

At one time I thought pltf. might be helped by 
Ord. XXV., r. 5, which enables the ct. to make a 
declaration without giving any specific relief; 
but on consideration I do not think that is so. I 
think that, in order to justify an action there must 
still, as before that rule, be some cause of action ; 
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& all the rule means is, that if there is a cause of 
action pltf. may ask & the ct. may award, merely 
a declaration asserting his right without awarding 
other specific relief. But in order to justify an 
action there must be still, as before the e, & 
cause of action (WARRINGTON, J.).—OFFIN v. 
RocHFORD RURAL CounciL. [1906] 1 Ch. 342; 75 
L. J. Ch. 348; 04 L. T. 669; 70 J. P. 97; 54 
W. R. 244; 50 Sol. Jo. 157; 4 L. G. R. 595. 

Annotations :—N.F. Guaranty Trust Co. of New York v. 

Hannay, [1915] 2 K. B. 536. Mentd. Chippendale v. 

Pontefract R. D. C. (1907), 71 J. P. 231 ; A.-G. & Croydon 

R. D. C. v. Moorsom-Roberts (1908), 72 J. P. 123. 

217. Fee would be a difficulty in 
making the declaration which pltf. asked for... 
because the declaration would not be ancillary to 
the putting in suit of any legal right (COLLINS, 
M.R.). — WILLIAMS v. Nortu’S NAVIGATION 
COLLIERIES (1889), Lrp., [1904] 2 K. B. 44; 73 
L. J. K. B. 575; 91 L. T. 3; 68 J. P. 371; 52 
W. R. 564; 20 T. L. R. 448, C. A.; on appeal, 
[1906] A. C. 136, H. L. 


Annotations :—N.F. Guaranty Trust Co. of New York v. 
Hannay, [1915] 2 K. B. 536. Refd. North Eastern Marine 
Enginoering Co. v. Leeds Forge Co., [1906] 1 Ch. 324. 
Mentd. Parkin v. South Hetton Coal Co. (1907), 98 L. T. 
162; Keates v. Lewis Merthyr Consolidated Collierics, 
(1910) 2 K. B. 445. 


218. -|— The lessee of a hotel, who had 
covenanted not to assign without the lessor’s 
consent unless ‘‘ unreasonably withheld,’ asked 

ermission to assign to a certain brewery. The 
face had twelve years to run. The lessor, who 
entertained a strong opinion that a brewery tie 
would depreciate the value of the hotel, gave an 
unconditional consent to the assignment to a 
private person who would carry on the business 
as a free house, & added, “ but if you desire to 
assign the tenancy to a brewery firm, then the 
rent must be increased by £25 per annum & the 
term catended from twelve to twenty-one ycars.’’ 
His sole object in imposing these conditions was to 
recoup himself for the depreciation that would be 
caused by the tie:—Held: the demand of an 
increased rent as a condition for consenting to an 
assignment to a brewery was a demand of a “ fine 
or sum of money in the nature of a fine,” &, 
ae as such, directly contrary to the proviso 

recluding any such demand imported into the 
ease by Conveyancing & Law of Property Act, 
1892 (c. 13), s. 3, was unreasonable. The consent 
had therefore been ‘‘ unreasonably withheld,’’ & 
the lessee was entitled to assign to the brewery 
without further consent. The lessee, having no 
cause of action against the lessor for unreasonably 
withholding his consent, was not entitled to the 
costs of an action to obtain the above declaratory 
judgment. 

The lessee seeks a declaratory judgment, but 
she docs not claim any other relief against the lessor. 
There is no covenant by him to give a consent ; it 
is only this, that if he unreasonably withholds his 
consent then she is entitled to assign. An un- 
reasonable refusal releases the restriction against 
assigning, but it gives her no cause of action against 
the lessor. Therefore, although she is entitled 
to a declaration, prima facie she would not be 
entitled to recover the costs of the action (SWINFEN 
Eapy, J.).—JENKINS v. PRICE, [1907] 2 Ch. 229; 
76 L. J. Ch. 507; 23 T. L. R. 608 ; revsd. on other 
grounds, [1908] 1 Ch. 10, C. A. 
aaa one pid. ee ory: {1910} 1 Ch. 452. 

a . Now York v. Hensac. { 1913} OK hore oor 

19. --—-.]—— The ct. has power [under above 
rule] to make a declaration at the instance of a 
ae though he has no cause of action against deft. ; 

‘ the rule so contrued is merely an extension of the 
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practice & procedure of the ct. & is not ultra vires. 

—-GUARANTY TRUST Co. or NEw York v. HANNAY 

& Co., (1915]2 K. B. 536; 84 L. J. K. B. 1465; 113 

L. T. 98 ; 21 Com. Cas. 67, C. A. 

Annotations :—Apld. British Assocn. of Glass Bottle Manu- 
facturers v. Forster (1917), 86 L. J. Ch. 489. Consd. He 
Clay, Clay v. Booth, Re Deed of Indemnity, [1919] 1 Ch. 
66; Simmonds ». Newport Abercarn Black Vein Steam 
Coal Co., [1921] 1 K. B. 616. Apld. Barwick v. 8. E. 

Siete es a AEs Fold. Hanson v, Radcliffe 
u.wu., [1922] 2 Ch. 490. Refd. Re Staples, Owen v. Owen, 

{1916} 1 Ch. 322; Rio Tinto Co. v. Ertel Bieber, Same v. 

Vereimingte Ta & Laurahutte Act., Same v. Dynamit 

Act. (1917), 116 L. 'T. 810; Thompson v. Amis, [1917] 

2 Ch. 211; Bombay & Persia Steam Navigation Co. v. 

healed [1920] 3 K. B. 402; Markwald v. A.-G., [1920] 1 

Ch. 348; R. v Cheshire County Court Judge & United 

Soc, of Boilermakers, Hr p. Malono, [1921] 2 K. B. 694; 

Russian Commercia! & Industrial Bank ». British Bank for 

Foreign Trade, [1921] 2 A. ©. 4383; Prosperity v. Lloyds 

Bank (1923), 39 T. L. R. 372. 

220. Relief claimed-—— Claim for damages for 
conspiracy—-No damages awarded by jury— 
Declaration made without damages.|—-Pitfs. were 
eight members of a trade union called the National 
Union of Railwaymen. One was the president of 
the union, another was the general secretary, three 
were assistant secretaries, & three were members 
of the executive committee. The general secretary 
& the assistant secretaries received salaries from 
the union, & the other four received no salary, 
but were paid a fixed sum per day for expenses 
when engaged on the work of the union. Defts. 
were six members of a trade union called the 
Associated Society of Locomotive Engineers & 
Firemen. In June, 1915, at a meeting at which 
representatives of the railway companies & 
pltfs. & defts. as representatives of their respective 
unions were present, a request was made for a war 
bonus of 5s. a week to railwaymen, but this 
request was not granted. At a meeting in Oct. 
1915, a war bonus of 5s. a week was granted to the 
men. In Oct. 1915, defts. made speeches at 
meetings of railwaymen in various places reflecting 
on the conduct of pitfs. at the meeting in June, & 
stating that but for their conduct at that meeting 
the men would have got the bonus then.  Pltfs. 
brought an action in respect of those statements. 
The statement of claim alleged that defts. conspired 
together to injure pltfs. by publishing defamatory 
matter, & that in pursuance thereof they spoke & 
published of pltfs. & cach of them in respect of 
their offices as officials of the union certain de- 
famatory statements, & they claimed damages 
against defts. No special damage was alleged 
or proved., The jury found that four of defts. 
had conspired to slander pltfs.; that all defts. 
slandered pltfs.; & they assessed the damages 
for the separate slanders published by cach of 
defts., but did not assess any damages on the 
conspiracy claim. Judgment was entered for 
pltfs. for the respective amounts awarded to them 
by the jury, & fora declaration that the four defts. 
had conspired to injure pltfs. by publishing oral 
defamatory statements of them:—Held: as 
damage was the gist of the cause of action for con- 
spiracy, the declaration was wrongly made. 

I may be convenient to have a claim for a 
declaration as to the rights of the parties in 
respect of contracts extending over a long space 
of time, & not to wait until there is a breach to have 
the rights determined. But I have never heard of 
a declaration that a deft. is doing wrong, unless 
perhaps it is followed by a statement that damage 
has accrued or is likely to accrue, & that deft. 
threatens to continue his wrongful act against 
pltf. (Pickrorp, 1..J.). 

Speaking as a judge of the Ch. Div., a Div. 
which may claim as the descendant of the old Ct. 
of Ch. to have an inherited instinct with regard to 

L 2 
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& E. (a).) 
declaratory decrees, I wish to say that, in my 
opinion, the granting of relief by way of declaration 
in the present case involved a misconception of the 
circumstances in which declaratory decrees have 
ever been, or are in the present day, made 
(NEVILLE, J.).—THOMAS v. Moore, [1918] 1 K. B 
555 ; 87 L. J. K. B. 577; 118 L. T. 298, C. A. 
Annotations :-—Consd. Simmonds v. Newport Abercarn 
Black Vein Steam Coal Co., [1921] 1 K. B. 616. 
Pratt v. British Medical Agsocn., (1919) 1 K. B. 244° 
Myroft v. Sleight (1921), 90 L. J. K. B. 883; Payne wv. 
British Time Rocorder Co., [1921] 2 K. B. 1. 


D. Where Other Mode of Proceeding Prescribed. 
221. By writ of mandamus.]—The quinquennial 
period of five years, for which a county coroner’s 

salary is fixed under County Coroners Act, 1860 

(c. 116), 6. 4, ends with the coroner’s death, & 
his successor on his election is entitled to have a 
new settlement or fixing of his salary, & such salary 
80 fixed continues for a period of five years from 
the time it is so fixed without reference to the time 
when it was last fixed for his predecessor, & the 
coroner is entitled to the salary so fixed for the 
whole of the term of five years, even although in 
the meantime the district, to which the coroner 
was assigned has been, by Order of the Privy 

Council, subdivided, & a new coroner appointed 

& assigned to a part of that district. The coroner 

however, cannot bring an action against the justices 

of the county, qud justices, or any number of them 
acting for the whole, claiming a declaration of 
rights that he is entitled to the full salary fixed, 
or a mandamus to enforce those rights ; the action 
is not such an action wherein, under the Jud. Act 
or otherwise, a declaration of rights may be made, 
or & mandamus granted, as a declaration of rights 
is only made, or a mandamus granted, where the 
action is such that relief can be given, & the rights 
claimed, enforced in that action, whereas in a case 
like the present, the only appropriate remedy is 
the prerogative writ of mandamus to the justices.—- 

BAXTER v. LONDON Country CouUNcH, (1890), 63 

1.. T. 767; 553. P. 891; 77. L. R. 142. 

Tao fae rere’ aged OEY, District Council, 
[1909] 1 Ch: $48; Kvorett v. Griffiths, (1924 TKR oat” 
222. Summary proceedings — Prescribed by 

statute.]—Where a statute gives a right to recover 

expenses in a ct. of summary jurisdiction from a 

person who is not otherwise liable, there is no right 

to come to the High Ct. for a declaration that appct. 
has a right to recover the expenses in a ct. of 
summary jurisdiction; he can only take pro- 

ceedings in the latter ct.—BARRACLOUGH v. 

Brown, [1897] A. ©. 615; 66 L. J. Q. B. 672; 76 

L. T. 797; 62 J. P. 275; 13 T. L. R. 527; 8 

Asp. M. L. C. 290; 2 Com. Cas. 249, H. L.3 

ag. P08), 6b or J. Q. B. 333, C. A. 

Ons - - " ) \f r 
t’. see ors 2 rain S30: Beowice e Ke OO. Kon 
[11921] 1K. BR. 157, Refd. A.-G. v. Merthyr Tyafl Union, 
[1900] 1 Ch. 516; Devonport Corpn. v. Tozer, {1902} 2 Ch. 
a $0; R. v, Philbrick (County Court J udge), kr p. Edwards 
ih 5), 63 W. R. 627; De Gasquet James v. Mocklenburg 
werin, [1914] P. 53: Simmonds v. Newport Abercarn 
Black Vein Stcam Coal 'Co., (1921) 1 K. 3. 616; Everett 
v. Griffiths, [1924] 1K. B. 041. Mentd. Smith v. Wilson 
ale: tone The, Veritas, (1001) P. 304; | The 
ate ho ] do ae T. 786; Whitney 1 H. Gomre. (1925) 


223. ——- ——— Discretion of court in special 
circumstances.]—The ct. will not interfere by way 
of injunction or declaration of right where the 
Legislature has pointed out a mode of procedure 

ore & magistrate; unless, it seems, in very 
special circumstances.—Granp JUNCTION WATER- 
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WORKS Co. v. HAMPTON URBAN COUNCIL, [1898] 
2 Ch. 381; 67 L. J- Ch. 603; 78 L. T. 6733 62 
J. P. 566; 46 W. R. 644; 14 T. L. R. 4675 42 


Sol. Jo. 571. de BeaGea; 
tations :—Apld. St. James’s Hall v. L. C. C. 83 

i dae 98. Cousd. Devonport Gorpn. vw. Tozer, [190%] 2 
Ch. 182; Russell v. Midhurst R. D. C. (1908), 98 L. T. 
Williams v. Weston-super-Mare U. D. C. 

52 (See 7 4 J.P. 370). ‘ Merrick v. 


Dawn 


Con 
TisataA 


Merthyr Tydfil Union, [1900]' 1 Ch. 516; ‘Elsdon ec. 
Haimpatead Cor n., (1905) 2 Ch. 633; R. vo. Philbrick 


(County Court Judge), Ex p. Edwards (1905), 53 W. R. 
627; Simmonds v. Newport Abercarn Black Vein Steam 
Coal Co., Russian Commercial & 


pee 3 K. B. 131; 
Industrial Bank v. British Bank for Foreign Trade, 
2A. C. 438; Everett v. Griffiths, [1924] 1 K. B. 94 
224. .|—Defts. were the owners of a 
triangular piece of land within pltfs.’ borough. 
Two sides of the triangle abutted upon public 
highways within the borough. Defts., in pur- 
suance of a building scheme, erected houses on 
their land fronting the highways. Pltfs. alleged 
that defts. were laying out the highways as new 
streets which did not comply with the require- 
ments of the borough bye-laws as to width, & they 
claimed, first, an injunction, &, secondly, a declara- 
tion that pltfs. were entitled to remove or pull 
down any work begun or done by defts. in contra- 
vention of the bye-law. The bye-laws, which 
were framed under Public Health Act, 1875 (c. 55), 
prescribed a penalty for infringement, to be 
recovered by summary proceedings, & provided 
that pltfs. might, subject to any statutory pro- 
vision in that behalf, remove, alter, or pull down 
any work begun or done in contravention of the 
bye-laws :—Held: the bye-laws could not be 
enforced by action for an injunction, but only by 
the special remedies thereby provided, or by way 
of information by the A.-G.; & no such declara- 
tion as asked for ought to be made.— DEVONPORT 
JORPN. v. TOZER, [1903] 1 Ch. 759; 72 L. J. Ch. 
411; 88 L. T. 113; 67 J. P. 269; 52 W. R. 6; 
19 T. L. R. 257; 47 Sol. Jo. 818; 1L. G. R. 421, 

y} A. 

Annotations :—Refd. A.-G. v. Wimbledon House Estate Co., 
(1904) 2 Ch. 34; Watson v. Hythe B.C. (1906), 4 L. G. R. 
340; A.-G. v. Pontypridd Waterworks Co., [1908] ] Ch. 
388; Rusrell v. Midhurst R. D. C. (1908), 98 L. T. 530. 


Menid. Fellowes v. Sedgley U. D. C. (1906), 70 J. P. 412: 
A. G. v. Gibb, [1909] 2 Ch. 265; A.-G. v. Dorin, (1912] I 


Ch. 369. 

225. Highways Act, 1885 (c. 50), 
s. 55.)—The right to get materials from waste 
lands for the repair of the highways under sect. 51 
of above Act carries with it a power to stack such 
materials on the waste lands for a reasonable time, 
such a power being reasonably necessary to enable 
the statutory rights to be carried out. The 
amount of materials so got under sect. 51 of above 
Act is limited to such as in the discretion of the 
surveyor is necessary for repairs in immediate 
contemplation, though the express limitation in 
the sect. 51 only extended to the carrying away 
more than the authority was entitled There 
is no reason for the ct. to grant an injunction or 
declaration in respect of acts done contrary to 
sect. 55 of above Act, since that sect. itself pro- 
vides remedies which are sufficient.—RvUssELL 
EARL) v. MipHURST RURAL DISTRICT COUNCIL 
1908), 98 L. T. 580; 72 J. P. 180; 24 T.L. R. 
368; 6L. G. R. 462. 

226. yaa local authority, under the 
power of a special Act, made a bye-law in 1889, 
‘orbidding the erection of any booth, stall or other 
erection on the foreshore, provided that the pro- 
hibition should not apply in any case where they 
granted permission for the erection; & in 1890 


[1921) 
1. 
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they made an additional bye-law under the Act | be recovered in a ct. of summary jurisdiction, & 
roviding that no person should, on any part of | that remedy alone could be followed.—EVERETT 


a 


he foreshore, sell or offer for sale any commodity, 
except on such part of the foreshore as they should 
by notice appoint for the purpose. 

Pitf. brought a coffee van on the foreshore with- 
out the permission of the local authority, & on 
their prosecution was convicted & fined by the 
justices for a breach of the bye-law of 1889, on 
the ground that his coffee van was an “ erection ”’ 
within the meaning of that bye-law, & on a case 
stated by the justices their decision was affirmed 
by a Div. Ct. of the K. B. Div., who also held that 
the bye-law was valid. 

Plitf. then brought an action against the local 
authority in the Ch. Div., alleging a customary 
right exercised for sixty years to sell from a stall 
or otherwise on the foreshore, & claimed (a) a 
declaration that the said bye-laws were ultra vires 
& void; (bd) a declaration that his coffee van was 
not an ‘‘erection’’ within the meaning of the 
bye-law of 1889; & (c) an injunction to restrain 
the local council from interfering with his selling 
from his coffee van on the foreshore. 

The ct. followed the decision of the Div. Ct. 
on the two points decided by them & also declined 
to make a declaratory order under R. 8. C., Ord. 
25, r. 5, with regard to the bye-law of 1900.— 
WILLIAMS v. WESTON-SUPER-MARE URBAN DIs- 
TRICT COUNCIL (1909), 74 J. P. 52; affd. (1910), 
103 L. T. 9; 74 J. P. 870; 26 T. L. R. 506; 8 


L. G. R. 8438, C. A. 
An aOR :—Mentd. Cassell v. Jones (1913), 11 L. G. RR. 


227. ——~.] — Barwick v. SouTH EASTERN & 
CHATHAM Ry. Cos., No. 214, ante. 

228. ——~ Alternative procedure—Right to state- 
ment of wages under Coal Mines Act, 1911 (c. 50).] 
—Sub-sect. 2 of above Act imposes upon the mine- 
owners a duty to deliverastatement with the detailed 
particulars therein prescribed to a boy employed 
in the mine who works under, & whose wages are 
handed to him by, a collier known as a butty who 
has received the amount from the mineowners. 
This duty can be enforced not only by proceedings 
before justices under sub-sect. 3 of above Act, 
but by an action for a declaration at the instance 
of a boy so spiel the to whom such a statement as 
aforesaid has been refused by the mineowners.— 
SIMMONDS v. NEWPORT ABERCARN BLACK VEIN 
STEAM COAL Co., [1921] 1 K. B. 616; 90 L. J. K. B. 
609; 124 L. T. 557; 85 J. P. 109; 37 T. L. R. 
165; 65 Sol. Jo. 114, C. A. 
mera :—Refd. R. v. Poplar B. C. (No. 1), [1922] 1 


229. Appeal — Against tax 
SMEETON v. A.-G., No. 198, ante. 

230. Quo warranto — Qualification of chairman 
of guardians.}—An action was brought by an 
inhabitant of a parish, who was not a ratepayer, 
against the chairman of a board of guardians 
claiming a declaration that he was disqualified 
undcr Local Government Act, 1894 (c. 73), 8. 
46 (1) (e), because being a servant of a co. which 
had a contract to supply the guardians with milk 
he was concerned in or participated in the profit 
of the contract. It was also alleged that deft. was 
disqualified under Local Government Act, 1894 
(c. 73), 8. 46 (2) (c), because he had voted on the 
question of the giving of the contract to the co. in 
which he was an employee, & pltf. further claimed 
to recover penalties :—Held: the action was not 
maintainable, as the proper procedure was by an 
information in the nature of a quo warranto. 
The penalties could not be recovered by action, 
as the statute provided that the penalties should 


assessment.] — 


v. GRirFitus, [1924] 1 K. B. 941; 93 L. J. K. B. 
683; 131 L. T. 405; 88 J. P. 93; 40 T. LR. 
477; 68 Sol. Jo. 562; 22 L. G. R. 330. 

amen alors :—Montd. Lapish v. Braithwaite, [1925] 1 K. B. 


231. Special jurisdiction of public officer.]}—By 
art. 249 (b) of the Treaty of Peace with Austria 
the Allied & Associated Powers reserved the right 
to retain & liquidate all property, rights & interests 
which belonged at the date of the coming into force 
of the Treaty to nationals of the former Austrian 
Empire, but it was provided that ‘“‘ Persons who 
within six months of the coming into force of the 

resent Treaty show that they have acquired ipso 
acto in accordance with its provisions the 
nationality of an Allied or Associated Power 
. will not be considered as nationals of the 
former Austrian Empire within the meaning of 
this paragraph.’ The annex to arts. 249 & 250 
sanctioned the imposition of a charge on such 
property, rights or interests. Arts. 248 to 262 
with their annexes were scheduled to the Treaty 
of Peace (Austria) Order, 1920, & by art. 1 (i), 
of the Order given full effectas law. Ly art. 1 (ix), 
the charge was imposed on all property, rights & 
interests within His Majesty’s Dominions belonging 
to nationals of the former Austrian Empire at the 
date when the Treaty came into force. Art. 2 
provided that : ‘‘ For the purposes of the foregoing 
provisions of this Order but not including the 
Sched. therein referred to... the expression, 
‘nationals of the former Austrian Kmpire,’ does 
not include persons who within six months of the 
coming into force of the Treaty show to the satis- 
faction of the Administrator that they have 
acquired ipso facto in accordance with its pro- 
visions nationality of an Allied or Associated 
Power ”’ :—Held: where the Administrator had 
decided that he was not satisfied that pltf., who 
was originally a national of the fortiner Austrian 
Empire, had acquired ipso facto the nationality of 
an Allied or Associated Power, the ct. would not, 
in an action by him for a declaration that he has 
‘* shown that he has acquired ipso fucto in accord- 
ance with the provisions of the said Treaty tho 
nationality of the Republic of Poland & that he is 
not a national of the former Austrian limpire 
within the meaning of the said Treaty & the said 
Treaty of Peace Order & that his property, rights 
& interests in His Majesty’s Dominions are not 
subject to be charged under the said Treatv & the 
said Treaty of Peace Order,’”’ go behind the decision 
of the Administrator & investigate independently 
the question of nationality.—REITZE8 DE MARIEN- 
WERT v. ADMINISTRATOR OF AUSTRIAN PROPERTY 
[1924] 2 Ch. 282; 93 L. J. Ch. 587; 132 L. T. 42 ; 
40 T'. L. It. 698 ; 68 Sol. Jo. O44, C. A. 


E. Particular Instances. 


(a) Existence or Non-Existence of Incorporeal 
ltights. 


232. Non-existence of right—User of highway—. 
User amounting to trespass.)-Deft. was the owner 
of a grouse moor crossed by a highway, the soil 
of which was vested in him. On the occasion of a 
grouse drive upon this moor, pltf. went upon the 
highway, not for the purpose of using it as a high- 
way, but solely for the purpose of using it to inter- 
fere with deft.’s enjoyment of his right of shooting, 
by preventing the grouse from flying towards 
the butts occupied by the shooters. Deft.’s 
keepers having forcibly prevented pltf. from such 
interference, he brought an action for assault 
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Sect. 8.—Declaratory judgments: Syb-sect. 3, E. (a), 
(b) 
against deft., in which deft. justified on the ground 
that plitf. was a trespasser upon his land on the 
occasion in question, & by way of counterclaim 
asked for a declaration to that effect :—Held : 
inasmuch as pltf{f. was upon the highway for pur- 
oses other than its use as a highway, he was a 
respasser, the ct. ought to make a declaration to 
that effect.--LIARRISON v. RUTLAND (DIKE), 
[18938] 1 Q. B. 142; 62L. J. Q. B. 117; 68 L. T. 
35; 673. P.278; 41 W. R. 322; 9T. LL. R. 115; 
4 BR. 155. 


Annotations :—Refd. Hickman v. Maiscy, [1900] 1 Q. B. 752. 
Mentd. Allen v. Flood, [1898] A. C. 1; Luscombe v. G 


.W. 
Ry., (1899) 2 Q. B. 313; Fitzhardinge v. Purcell, [1908] 
2 Ch. 139; London City Land Tax Comr. v. C. L. Ry., 
{19145] A. C. 364. 


238. ——— User of seashore— For religious 
services.| — Defts. were the local authority 
of L.. & the seashore at L. between high & low 
water mark was vested in them under a lease from 
the Crown. W., a clergyman of the Church of 
England, held services & delivered addresses on 
the seashore without the consent of pltfs., & 
asserted that the seashore was a highway & that 
he had a right to do 50. Vitfs. brought an action 
against W. claiming a declaration that he was not 
entitled to hold services, cte., on the seashore 
without their consent, & an injunction to restrain 
him from so doing. There was no evidence that 
the acts of W. caused an obstruction or led to a 
breach of the peace; nor did W. adduce any 
evidence olf a prescriptive right or custom in 
suppoit of his contention :—J/eld: pltfs. were 
entitled to the declaration for which they asked ; 
but the matter was too trivial for an injunction, 
Which must be refused.— LLANDUDNO URBAN 
COUNCIL v. Woops, [1899] 2 Ch. 705 ; 68 LL. J. Ch. 
623; 81 L. T.170; 635. P.775; 48 W. R. 43; 
43 Sol. Jo. 689. 

Annotations :— Refd. Brinckman v. Maticy, L904) 2 Ch. 313; 


Dehrens v. Richards, {1906) 2 Ch. 614; G. uv. Sewell 
(1915), 88 1. J. K. B. 425. Mentd. Yeatman v. Hom- 


berger (1912), 107 L. T. 742, 

234. —— Use of Poe pltfs., the 
vestry of a parish within the metropolitan area, 
made an arrangement with certain landowners 
of a district without the metropolitan area, now 
3a Re by defts., the urban district council, 
w vereby, the discharge of some sewage from defts.’ 
district into a sewer belonging to pltfs. had been 
pom ed for many years, & this additional sewage 
iad incicased so as periodically to choke up pltis.’ 
sewer :—HHeld : having regard to the conduct of 
pltis. & to the difficulty in which an injunction 
wonld place defts. by compelling them to close 
their sewers, the ct. ought only to make a declara- 
lion that defts. were not entitled to send sewage 
{rom their district into pltfs.’ sewer without the 
consent of pltfs.—St. Mary, IsLinGTon, VESTRY v. 
HorNsEY URBAN CoUNCIL, {1900] 1 Ch. 695; 
bo LJ. Ch. 824; $2 L.7.580: 48 W. R. 401 ; 16 
T. L. R. 286: 44 Sol. Jo. 327, C. A. 


Seon :~ Refd. L. C. C. v. Acton U. 


I. RL 187; Kast Barnet Vatio D. C. (1900), 17 


U. C. v. Stallard (1909), 


ae ie ok 103; Liverpool Corpn. v. Coghill, [1918] 
235, -—— Easement of light.]|—Pltfs. were the 


owners of a piece of land adjoining deft.’s premises. 
The latter consisted of a house with a backyard 
open to the sky. In the house there were on the 
ground floor two ancient lights looking into the 
yard. At the other end of the yard was a shed 
which derived light from the yard, to which one 
of its sides was open, & from an ancient light look- 
ing on to pitfs’ land. Deft. pulled down his 
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house & rebuilt it, preserving the ancient lights. 
He raised the wall between his yard & pltfs.’ 
land, & left in it the window to the shed & two 
apertures to give light to the yard. He covered 
in the yard so as entirely to shut out all light except 
that which came through the sete He pulled 
down hoardings which pltfs. had erected to close 
the apertures & the shed window, & they brought 
this action against him for a declaration that he 
was not entitled to any easement over their land 
for light & air:—Held: deft. had increased the 
burden on pltfs.’ land ; it was impossible to sever 
the burden & say that he was still entitled to impose 
on pltfs.’ land the burden which had previously 
existed ; he could no longer maintain an action 
against pltfs. for interference with his ancient 
lights ; he had no right which could be enforced ; 
& therefore pltfs. were entitled to the declaration 
they claimed.—ANKERSON v. CONNELLY, [1906] 
2 Ch. 544; 75 L. J. Ch. 804; 95 L. T. 7163; 22 
T. L. R. 743; affd., [1907] 1 Ch. 678; 76 L. J. Ch 


(402; 96 L. T. 681; 23 T. L. R. 486, C. A. 


-~Refd. Bailey v. Holborn & Frascati, [1914] 


1 Ch. 598. 

236. Right of highway.]—If a district 
council, acting under Local Government Act, 1894 
(c. 73), 5. 26, assert that there is a public right of 
way over pltfs.’ close & threaten & intend to 
exercise it by their servants or agents, an action 
for a declaration & injunction will lic against them. 
—THORNUILL v. WEEKS, [1913] 1 Ch. 488; 82 
L. J. Ch. 299; 108 L. T. 892; 77 J. P. 2381; 57 
Sol. Jo.477; 111. G. R. 362. 

Annotation »—Refi. Thornhill v. Wecks (No. 3), [1915] 


237. .j—An action was brought by 
certain landowners against private individuals for 
removing obstructions to an alleged public right 
of way. The district council having passed & 
acted on a resolution to detend the action under 
Local Government Act, 1894 (c. 73), 8. 26, were 
themselves made defts., & a declaration that there 
was no public right of way was asked against 
them. On an application by the district council 
to be struck out as defts., pltfs. were allowed to 
amend by alleging that the district council 
threatened & intended to use the alleged public 
right of way by their servants or agents. The 
district council then put in a defence stating that 
they neither claimed nor denied that the public 
right of way claimed by their defts. in fact existed, 
& they denied any threat or intention to use it 
by their servants or agents, but, though innocent 
of any such threat or intention, they in fact 
conducted the whole on the main issue, namely, 
the existence of the public right of way, up to the 
trial, & failed to establish it :—Held: pltfs. were 
entitled to a declaration with costs against all defts., 
including the district council.—THORNHILL  v. 
WEEKS (No. 3), [1915] 1 Ch. 106; 84 L. J. Ch. 282 ; 
lll L. T. 1067; 78 J.P. 154; 12 L. G. R. 597. 

238. Existence of right—-User of stands in 
market.|—-Pltfs., six in number, sued on behalf of 
themselves & other the growers of fruit, flowers, 
vegetables, roots & herbs, within the meaning of 
a local Act to enforce certain preferential rights 
to stands in the market, hich they alleged to 
have been given to the class of growers by the 
Act. The sole deft. was the lord of the market :— 
Held: there being a bond fide question as to the 
construction of the Act, pltfs. as representing 
the class of growers, who had aninterest in common, 
could maintain the acticn, but the A.-G. must 
be added as a deft. to represent the rest of the public 
who were interested in disputing the alleged 
preference. 











Part IJ.—CLASSIFICATION. 


Under the Jud. Act, actions can be brought 
merely to declare righte ...I1 am referring to 
Ord. XXV.,r. 5... . Having regard to that rule, 
it appears to me impossible now to say that one 
grower could not maintain such an action as this, 
on behalf of himself & all other the growers of 
fruit & vegetables, to assert the preferential rights 
to which, he says, the whole class of growers are 
entitled (LINDLEY, M.R.).—ELLIs v. BEDFORD 
(DUKE), [1899] 1 Ch. 494; 68 L. J. Ch. 289; 80 
L. T. 882; 47 W. R. 3885; 15 T. L. R. 202; 43 
Sol. Jo. 258, C. A.3; on appeal, sub nom, BEDFORD 
(DUKE) v. Exuis, [1901] A. C. 1, H. L. 

Annotations :—Consd. West v. Sackville, [1903] 2 Ch. 378 ; 
Chapman v. Michaelson, [1909)1 Ch. 238. Refd. Guaranty 
Trust Co. of Now York v. Hannay, tte 2K. B. 536 ; 
Esquimalt & Nanaimo Ry. v. Wilson, [1920] A. C. 358. 
Mentd. Taff Vale Ry. v. Amalgamated Soc. of Ry. Servants, 
{1901] A. OC. 426; Crosfield v. Manchester Ship Canal Co. 
(1904), 90 L. T. 557; Markt v. Knight 8.8, Co., Sale & 
Frazar v. Knight S8.S. Co., [1910] 2 K. B. 1021; Janson 
v. Property Insce. (1913), 30 T. L. R. 49; Vacher v. 
London Soc. of Compositorg, [1913] A. C. 107 ; Mercantile 
Marine Service Assocn. v. Toms, [1916] 2 K. B. 243; 
ase Wy Whetnall, Aberconway v. Whetnall (1918), 
239. Right of ferry.|—In an action for a 

declaration that pltf. is entitled to an ancient 

ferry & an injunction restraining deft. from dis- 
turbing pltf. in the enjoyment thereof, where dis- 
turbance is not proved, the ct. ought not to make 

a declaration of pltf.’s title—HAMMERTON v. 

Dysart (EARL), [1916] 1 A. C. 57; 85 L. J. Ch. 

333; 113 L. T. 1032; 80J.P.97; 31 T. L. R. 592 ; 

59 Sol. Jo. 665; 13 L. G. R. 1255, H. L. 3 revag. 

S. C. sub nom. DYSART (EARL) v. HAMMERTON & 

Co., [1914] 1 Ch. 822, C. A. 

Annotations :—Retd. General Estates Co. v. Beaver, [1914] 
3 °K. B. 918; Winsford Entertainments v. Winsford 
U. D.C. (1924), 23 L. G. R. 254; Yorkshire Kast Riding 
County Council v. Selby Bridge Co., [1925] 1 Ch. 841. 
240. Easement of light.|—-The ct. has dis- 

cretion to make an order declaratory of the pltfs.’ 

rights [easement of light] with liberty to apply 
for an injunction if it should become necessary.-— 

LITCHFIELD-SPEER v. QUEEN ANNE’S (ATE 

SYNDICATE (No. 2), Lirp., [1919] 1 Ch. 407; 88 

L. J. Ch. 1837; 120 L. T. 565; 35 T. L. R. 253: 63 

Sol. Jo. 390. 


«innofation :—Mentd. Slack v. Loeds Industrial Co-op. Soc., 
{1923} 1 Ch. 431. 








(6) Construction. 

241, Mercantile contract—Whether binding.]— 
Where sufficient reason is shown, parties to a 
mercantile contract are entitled to ask the ct. for 
a declaration whether they are bound by the con- 
tract or not. Therefore where a contract, if it 
had been binding, would have continued in force 
for a year & a half & the breach of it would have 
involved plitfs. in heavy damages, the ct. in an 
action brought by them claiming a declaration 
that they were not bound to perform the contract 
granted the declaration as prayed.—SocikTt& 
MARITIME ET COMMERCIALE v. VENUS STEAM 
SHIPPING Co., Lp. (1904), 9 Com. Cas. 289. 
Annotations —A Id. Chapman v. Michaelson, [1908] 2 Ch. 

612. Consd. Guaranty Trust of New York v. Hannay, 
pret) 2 K. B. 536 : Consorzio Veneziano di Armamento c 
Navigazione v. Northumberland Shipbuilding Co. (1919), 

Re 0 Deed” of Indoronitye vist} chee. Reta: 

Hulton v. Hulton, (1916) 2K. B. 642. pea : 

242. Contract—Necessary parties.]—An action 
by one party to a contract for a declaration as to 
its construction will not lie in the absence of the 
other party, where there is no third party, whose 
interests make it necessary to determine its con- 
struction.— Zinc CorPN., Lrp. & ROMAINE v. 
SKipwirs (1914), 31 T. L. R. 107, C. A. 

2 Action against servant of Crown.]— 
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By a contract made between pltfs. & the Secretary 
of State for War, the Secretary of State hired from 
piu a steam engine & hay bad upon the terms 
hat the engine should be used only for the purpose 
of working the press. Pltfs. brought an action 
against deft. who was Secretary of State for War 
at the date of the writ, but at the date of the con- 
tract did not nor did he now hold that office, 
alleging tdat deft. had improperly used the engine 
for other than the specified purposes, & claiming 
a declaration that pltfs. were entitled to com- 
pensation for the improper use of the engine, & 
certain other declarations as to the construction 
& meaning of the contract :—Held: the action 
was not maintainable. It could no more be 
brought against a servant of the Crown for a 
declaration as to what the contract meant than for 
substantive relief upon the contract itself.— 
HOOSIER BROTHERS v. DERBY (EARL), [1918] 2 K. B. 
671; 87 L. J. K. B. 1009; 119 L. T. 351; 34 
T. L. R. 477, C. A. 

244, ——— Currency in which loan repayable.| — 
RUSSIAN COMMERCIAL & INDUSTRIAL BANK v. 
BRITISH BANK FOR FOREIGN TRADE, LTpD., No. 199, 
ante. 

245. Award— Under Coal Mines (Minimum 
Wage) Act, 1912 (c. 2).]—Where a joint district 
board under sect. 2 of above Act makes an award 
settling the minimum rates of wages in their dis- 
trict, & the award is expressed in ambiguous terms, 
although there is no right of appeal from the award, 
the High Ct. has jurisdiction under above rule to 
determine what it means, & declare the rights of 
the parties under it accordingly.—LOFTHOUSE 
COLLIERY, Lrp. v. OGDEN, [1913] 3 K. LB. 120; 
82L. J. K.B.910; 107L. T. 827; 29T.L. R. 179 ; 
57 Sol. Jo. 186. 


Annotation :-—Consd. Guaranty Trust Co. of New York v. 
Hannay, [1915] 2 K. B. 536. 


246. Statute.]—TINDALL v. Wriait, No. 202, 
ante. 





(c) Declarations as to Title. 


247. Of mortgagees in  possession.] — Pltfs., 
mtgees. of a British ship, on default in payment of 
the mortgage money, took possession of the vessel 
& chartered her for a voyage to a French port. 
On arrival there the vessel & her freight were 
arrested by defts., British subjects, claiming as 
creditors of mtgors. for necessaries supplied to the 
ship, & in respect of which they had rendered 
‘‘ executory ” in France a judgment obtained by 
default in England. The mtgees. intervened in 
the proceedings in France, &, for the purpose of 
assisting them in those proceedings, they com- 
menced separate actions against defts., the 
necessaries men, & defts., the mtgors., asking 
under above rule, for declaratory judgments that 
they as mtgees. in possession were entitled to the 
ship & her freight in priority to the necessaries men 
& to the mtgors. Both defts. moved to stay the 
actions as vexatious :—leld: the action against 
defts., the necessaries men, would be allowed to 
proceed, for the opinions of foreign experts were 
conflicting as to the force to be attributed to an 
English judgment in a French ct., & no other 
sufficient evidence had been given to show that, 
in the proceedings in France, the declaratory 
judgment asked for would not be of use to pitfs. 
to protect their interests as mtgees. of the vessel 
& owners of the freight; but that the action 
against the other defts., the mtgors., would, on 
the authority of Brooking v. Maudslay, Son & 
Field, No. 206, ante, be stayed, as the mtgors., 
not rege 4 taken any active ee to dispute the 
validity of the mtge., could not be forced to try 
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Sect. 3.—Declaratory judgments: Sub-sect. 3, E. (c), 
(d) & (e); sub-sect. 4.] 


that issue in the present proceedings.—THE 
MANAR, [1908] P. 95; 72 L. J. P. 41; 89 1. T. 
26; 51 W. R. 687; 9 Asp. M. L. C. 420. 

Annotation :—Refd. Guaranty Trust Co. of New York +t. 

Hannay, [1915] 2 K. B. 536. 

248. .]—Mtgees. of a ship, having taken 
possession under their mtge., chartered the vessel 
for a voyage to a French port. On her arrival at: 
her destination the ship was arrested & the freight 
attached in the hands of the consignees of the 
cargo, in proceedings instituted in the French 
Cts., against the mtgors., a limited co., which had 
gone into liquidation, by certain creditors of such 
co., who alleged that the ship & freight were the 
property of the mtgors. 

In an action brought by the mtgees. against 
pltfs. in the French proceedings claiming under 
Ord. 14, r. 5, a judgment declaratory of the 
validity of the mtge. & the rights of the mtgee. in 
possession to the ship & to freight carned by her, 
with the object of using such judgment in the 
French proceedings, the learned judge, with certain 
amendments, gave the judgment asked for.— 
Tur MANAR (1903), 72 L. J. P. 64; 89 L. T. 218; 
19 T. L. R. 617; 9 Asp. M. L. C. 482. 

249. Of tenant in tail in  remainder-- As 
alternative to action to perpetuate testimony.]| 
An action was brought to perpetuate testimony 
concerning the validity of the marriage of pltf.’s 
mother with a view to establish his claim to suc- 
ceed, on the death of his father, to a peerage & 
to the family estates, to which pltf. claimed to 
be entitled as next tenant in tail male in remainder 
expectant on the death of his father :-—-Hceld: 
inasmuch as the sole question really in dispute 
was the validity of the marriage of pltf.’s mother, 
& he could, by proceeding under Legitimacy 
Declaration Act, 1858 (c. 93), obtain an immedi- 
ate judicial determination of that question, an 
order for the examination of witnesses abroad, for 
the purpose of perpetuating their testimony, ought 
not to be made. 

Senble: pltf. could at once, by above rule, 
bring an action for a declaration of his title to the 
estate as tenant in tail in remainder expectant 
on the death of his father.—Werst v. SACKVILLE 
(LORD), [1903] 2 Ch. 878; 72 Ll. J. Ch. 649; 88 
J. T. 814; 51 W. KR. 625; 19 T. L. RR. 541; 47 
Sol. Jo. 581, C. A. 

250. Of local authority——To charge under 
Private Street Works Act, 1892 (c. 57), s. 13.) — 
WEsT 1AM CorRpN. v. SHARP, No. 196, ante. 








(d) Declarations as to Legality. 


251. Of application of rates.)—— The High Ct. 
has jurisdiction to restrain guardians from apply- 
ing the poor rates improperly. But this juris- 
diction does not interfere with the power of the 
Local Government Hoard under s. 4 of the Poor 
Law Audit Act, 1848 (c. 91), to remit improper 
payments by guardians which have been dis- 
allowed by the auditor. Pltfs. claimed an injunc- 
tion to restrain defts. from applying the rates in 
the relief of able-bodied men who could have 
obtained work, but who refused to accept it, & 
also a declaration of the illegality of such an 


PART II. SECT. 8, SUB-SECT. 3.— 
E. (e). 


k. 8 eubstitute for action to per- 


petuate testimony.}+—The one of 
an order perpetua tastinony 8 in 


the discretion of the ot., & such an 
order will not be made in a case in 
which, in the opinion of the ot., it is 
not necessary.—KELLY rv, 
{1917) 11. R. 51.—I1R 

1, ——.}-The ct. has under its 
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application of the rates. At the trial of the action 
pitfs. did not ask for an injunction :—Held: the 
ct. had jurisdiction, & ought to make a declaration 
that any payment out of the rates for setting to 
work or for the relief of able-bodied men who could 
at the time obtain & perform work at wages 
sufficient to support themselves & their wives & 
familics, if any, was unlawful & ought to be dis- 
allowed by the auditor of the guardians’ accounts. 
But the declaration was not to include relief given 
to or for the wives & children of such men, & was 
in no way to affect the power of the Local Govern- 
ment Board to remit such disallowed payments, 
although unlawfully made, under any statute 
enabling them to do so.—A.-G. v. MERTHYR 

TypFiL Union, [1900] 1 Ch. 516; 69 L. J. Ch. 

299; 82 L. T. 662; 64 J. P. 276; 48 W. R. 403; 

16 7T. L. R. 251; 44 Sol. Jo. 294, C. A. 

Annotations :-—Folld. A.-G. +. Bedwellty Union Grdns. 
(1900), 44 Sol. Jo. 328. Apld. A.-G. v. Tottenham U. D. C. 
(1909), 8 LL. G.R. 95; A.-G. v. Poplar Grdns. (1924), 40 
T,L. R. 752. Refd. A.-G. v. Kast Barnet Valley U. D.C. 
(1911), 75 J. P. 454. Mentd. Poplar Union v. Martin 
(1904), 91 L. T. ? ; R. v. L. G. Board, Hz p. Arlidge, 
[1914) 1 K. B. ; Lewisham Union Grdns. v. Nice, 
(1921] 1 K. B. 616. 
252, ——-.|— A.-G. uv. BEDWELLTY UNION 

GUARDIANS (1900), 44 Sol. Jo. 328. 

253. Of apportionment of expenses—Metropolis 
Management Act, 1855 (c. 120), s. 105—Metropolis 
Management Amendment Act, 1862 (c. 102), 
s. 77.] —The cases which decide that in the absence 
of mala fides the ct. will not question the principle 
upon which the expenses of paving a new street 
have been apportioned amongst the adjoining 
owners of a vestry or district board under Metro- 
polis Management Acts, 1855 (c. 120), & 1862 
(c. 102), apply only to an apportionment made 
upon the persons properly chargeable; & if any 
owners are omitted by the authority under a 
mistaken view of the facts, it is competent for the 
ct. in @ proper case to entertain in an action by an 
aggrieved owner for a declaration that the appor- 
tionment is invalid whether any consequential 
relief can be claimed or not. 

Semble: an apportionment ought to refer to the 
owners by name, or at least ought to specify the 
propertics to be charged in such a way as to 
preclude the possibility of mistake.—HELSDON v. 
HAMPSTEAD CoRPN., [1905] 2 Ch. 633; 75 L. J. Ch. 
273 O31]. T. 3353 54 W. R. 433; 21 T. L. R. 772 ; 
3.L G. R.1199 5 sub nom. ELston v. HAMPSTEAD 
CorPN., 60 J. P. 434. 

254. Security void under Money-lenders Act, 


eae (c. 51).]|—CHAPMAN v. MICHAELSON, No. 212, 
UNE. 


(e) Other Cases. 


255. Declaration of legitimacy — Whether 
granted in probate action.]—In an action for pro- 
bate the ct. refused to allow pltf. to include in 
the writ of summons a prayer for a declaration 
of legitimacy.—WARTER v. WAaRTER (1890), 15 
Pp. LD. 35; 59 L. J. P. 45; 62 L. T. 328; subse- 
quent proceedings, 15 P. D. 152. 

See, generally, BasTarvy, Vol. III., pp. 369 
et seq. 

256. Power to assign leaseholds— Where un- 
reasonable condition imposed.]—Where a lease con- 
tains a covenant by the lessee not to assign 


gencral jurisdiction power to make a 
declaratory order, in a proper caae, 
* that a copy of a lost deed is a true 
KELLY, ie ear ra ea v. SHANAHAN, (1917) 
e 1 e R. 57.—IR. 


Part II.—CiLAssiFIcaTIon. 


without the licence in writing of the lessor, ‘‘ such 
licence not to be unreasonably withheld,” although 
the lessor, in refusing a licence to assign, is not 
bound to give any reason for his refusal, yet if, 
in granting a licence he attaches to it a condition 
which, in the opinion of the ct., is unreasonable, 
the ct. will, in an action brought by the lessee for 
the purpose, make a declaratory order under 
above rule, declaring that the lessor is not entitled 
to impose the unreasonable condition, & that the 
lessee is entitled to assign without any further 
consent of the lessor.— YOUNG v. ASHLEY GARDENS 
PROPERTIES, Lrp., [1903] 2 Ch. 112; 72 L. J. Ch. 
520; 88 L. T. 541, C. A. 


Annotations :—Folld. Evans v. Levy (1910), 79 L. J. Ch. 383. 
Refd. West v. Gwynne (1911), 104 L. T. 759. Mentd. 
a eae & Houlder’s Lease, Houlder v. Gibbs, {1925: 


257. .]— Conveyancing & Law of 
Property Act, 1892 (c. 13), s. 3, applies to all 
leases whether executed before or after the com- 
mencement of the Act, &, in the absence of express 
provision to the contrary, engrafts upon every 
covenant in any such lease against assignment or 
underletting without consent a proviso that no 
money shall be payable in respect of such consent. 
If a lessor refuses to give a consent except upon 
payment, the lessee is relieved from obtaininy his 
consent & can make a valid assignment or under- 
lease without it; but he is also entitled to bring 
an action for a declaration to that effect, in which 
costs will be given him though no relief is asked for 
beyond the declaration.WEsT v. GWYNNE, 
[1911] 2 Ch. 13; 80 L. J. Ch. 578; 104 L. T. 759; 
27 T. L. R. 444; 55 Sol. Jo. 519, C. A. 


Annotations :—Mentd. Henshall v. Porter, [1923] 2 K. B.193; 
Re Clemmons Aluminium (1924), 94 L. J. K. B. 487: 
Re Snowdown Colliery Co., South Eastern Coalfield 
aeconion Co. v. Snowdown Colliery Co. (1925), 94 L. J. Ch. 








See, generally, LANDLORD & TENANT. 

: 258. Of invalidity of expired patent./—Norrit 
HASTERN MARINE ENGINEERING Co. v. LEEDS 
ForGE Co., No. 189, ante. 

See, generally, PATENTS. 

259. As to validity of marriage.]—There is no 

authority, either in the Ecclesiastical Cts. before 
1857, or in this ct. since the Matrimonial Causes 
Act, 1857 (c. 85), was passed, for pronouncing a 
mere declaratory judgment, in a case which does 
not come within the scope of the Legitimacy 
Declaration Act, 1858 (c. 94). 
, The mere fact that the marriage was celebrated 
in England, & that the petitioner purported to be 
residing here at the date of the institution of 
proceedings, cannot give the ct. power to give 
a declaratory judgment as to the validity of the 
marriage. Above rule does not apply to such a 
case, & it can confer no jurisdiction on the Divorce 
Div. to make a declaration as to the validity of 
such a marriage.— DE GASQUET J AMES (COUNTESS) 
v. MECKLENBURG-SCHWERIN (DUKE), [1914] P. 
53; 83 L. J. P. 40; 110 L. T. 1213 30 T. L. R. 
329 ; 58 Sol. Jo. 341. 


_Tatentd. Perrin ». Perrin, Powell vt. Powell, 


See, generally, HusBAND & WIFE, Vol. XXVIL., 
pp. 73, 74. 

260. As to validity of deed of separation.]— 
A married woman brought against her husband 
an action for damages for deceit, alleging that by 
his f & fraudulent representations & con- 
cealment as to his means he had induced her to 
enter into a deed of separation &, in accordance | 
with its terms, to live separate upon an inade- | 
quate allowance & to abstain from claiming a 


judicial separation or restitution of conjugal rights 
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& a proper allowance by way of alimony. She 
also claimed to have the deed rescinded & declared 


void :—Held: such claims were maintainable 
both before & since the Married Women’s Property 
Acts, & in claiming such relief she was not suing 
her husband for a tort within Married Women’s 
Property Act, 1882 (c. 75), 8. 12. 

In the circumstances of the case the ct. ordered 
the deed to be rescinded, & made a declaration that 
esa was not bound by it, although since action 

rought the marriage had been dissolved, &, 
except as to acts done under it, the deed had ceased 
to be operative.—HULTON v. HuLTon, [1917] 1 
K. B. 818; 86 L. J. K. B. 633; 116 L. T. 551; 
33 T. L. R. 1973 61 Sol. Jo. 268, C. A. 

See, generally, HUSBAND & WIFE, Vol. XXVII., 
pp- 219 et seq. 

261. As to nationality.'—It is an abuse of the 
process of the ct. for a foreigner residing in this 
country, who has not received from the authorities 
any notice differentiating him as respects military 
service from any other forcigner temporarily 
commorant here, to claim a declaration as to his 
nationality in an action against the A.-G.— 
ROgSIN v. A.-G. (1918), 34 T. L. R. 417, C. A. 

262. .] — REITZES DE MARIENWERT 1. 
ADMINISTRATOR OF AUSTRIAN PROPERTY, No. 231, 
ante. 

See, generally, ALIENS, Vol. 1I., pp. 119 et seq. 





Sub-sEcr. 4.—UnNpbmEr R. S. C., ORD. 544. 


283. Where questions of fact & construction 
involved.]|——By a deed of 1897 an exor. handed 
over securities to a legatee upon terms which 
included a guarantee by the exor. that until 
Dec. 31, 1903, the securities should be of a certain 
value. The legatee mortgaged his interest in the 
estate by a deed which did not mention the 
guarantee. The mtgees., by a deed which recited, 
(inter alia), the guarantee, sold the mor ence 
property to L. He brought an action in the 
K. LB. Div. against the exor. claiming the alleged 
difference between the guaranteed value of the 
securities & the amount realised. This action was 
by agreement dropped & another action brought 
in the Ch. Div. ‘Che mtgees. then executed a 
deed conveying by way of confirmation to I. 
all the premises comprised in the mtge. L. dis- 
continued his action, & took out an originating 
summons ashing for a declaration that according 
to the true construction of the deeds the benefit 
of the guarantee had been assigned to & vested 
in him, & for an account: —Held: inasmuch as 
questions both of fact & of construction were in- 
volved, & a decision of the questions of construc- 
tion would not, in whichever way they were de- 
cided, necessarily put an end to the litigation, an 
originating summons under above Ord. was not 
the proper mode of procedure.—-LEwIs v. GREEN, 
[1905] 2 Ch. 340; 74 L. J. Ch. 682; 03 L. T. 
303; 54 W. R. 93. 


tati : DPistd. Harrowby v. Loicester Corpn. (1915), 
ae ae Ch. 150. Refd. Re Hobbs, Hobbs v. Hobbs, 


i917} 1 Ch 369. 

264. What court will consider.|}—Where under 
R. S. C., Ord. 544, the ct. is asked to construe any 
written instrument it is intended that the answer 
of the ct. should settle the litigation between the 
parties. Nevertheless the Ord. should be given 
a liberal construction, & when it appears to the 
ct. that its answer will satisfy the Brocecciuee 
then at issue, it will not refuse a decision on the 
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Sect. 3.—Declaratory judgments: Sub-sects. 4&5. 85 L. J. Ch. 150; 114 L. T. 129; 80 J. P. 923; 14 
Part III. Sects.1,2,3,4,5&6. Parts IV., L. G. RB. 42. 
V., VI., VII. & Vill.) 


possibility of further litigation arising in con- 
nection with matters not directly before it.— ; 
HARROWBY (EARL) v. LEICESTER CORPN. (1915), See Cases infra. 


SuB-SECT. 5.—UNDER COLONIAL STATUTES AND 
ORDERS. 


Part IIl1——Modes of Obtaining Judgment. 


ee Sscr, 4.—SUMMARY JUDGMENT AFTER 


Sce PRACTICE. APP. 
See PRACTICE. 


Srecr. 2.—BY CONSENT. = 
See PRACTICE. Sect. 5.—MOTION FOR pSeNt BEFORE 


See PRACTICE. 


Sect. 3.—BY WARRANT OF ATTORNEY OR 
JUDGE’S ORDER. Sect. 6.—AT TRIAL. 


See Practice. '  S§ce PRACTICE. 


Part 1V.—- Drawing up Judgments and Orders. 


See PRACTICE. 


Part V.- Entry of Judgments and Orders. 


See PRACTICE. 


Part VI-~—Date of Judgments and Orders. 


Sec PRACTICE. 


Part Vil.—Service of Judgments and Orders. 


See PRACTICE. 





PART II. SECT. 8, SUB-SECT. 5. 19 W. L. R. 787; 1 2D. L. RR. 70; t. .+—Where all existing parties 
m. Where no consequential relief | ** Man. L. R. 63.—CAN, interested under a will are ct., 
a declaration as to future rights 














claimed or claimable.)}—CoaswkLL v. -——- LETH BR 

SUGDEN (1877), 24 Gr. 474.—CAN. DiaN Witenes Nimo Gan, Laci, after the determination of the lifo 
. .J~A declaratory decree can- | HkAT_& Powrr Co., Lrp., [1923] 4 | interest may be made.—JUTTENDRO- 

not be made unless there be a right | D. he JR. 1055 ; [1923] 8. ©. 'R. 652; 3 | MOHUN TaGoRE v. GANENDROMOHUN 

te ones uential 2a capable of bein Po A on ent pat affa.. 119231 2 2D. L. R. 2 cou, a wiccen nt a). 

1ad in the same ct., or, under f > a D. 

circumstances as to jurisdiction, — in I. R. Ind. App. Supp. Vol. 48.—IND. 

some other ct.—KatrHamMa NATCHIAR Declaration as to future rights. | 

tv. DORASINGA TRVER (1875), 2 L. RB. —W here an action for recovery o &. Sie AM LAL MOOKERIEE 

Ind. App. 169.—IND. money is premature & all interested SECRETARY OF STATE FOR INDIA 
0. Declaration aa t & etude: partics are of age & represented, the ct. (1881), I. R. + Ind. App. 47.—IND. 

—Prok v. SUN LIFR. Asstianen Go. | Bas power to make a declaratory Ju 

OF CANADA (1905), 11 B. C. R215: | Ment_as to pitf.’s rights, but should b. Discretionary -}~TORONTO 

1 W.L. R. 302.—CAN. > | not as a rule do s0.—Sxcurrry Trust | Ry. Co v. Crry OF TORONTO Ce 8 


1920), 1 W. W. R. | O. W. R. 78, 43 
$14 CAN CAN ero ae 


* ° pang 


Oo. ISHART 
Pp. -—— .J}—-Watacx v. SMART (1912), | 476; "51D. L. R. 


Part VIII.—Priorniry or JUDGMENTS AND ORDERS. 


Part VIII—Priority of 


See, now, Law of Property Act, 1925 (c. 20), 
s 195 (3); Land Charges Act, 1925 (c. 22), ss. 6, 7. 
Admiralty action in county court—Transferred 
to High Court.]—See ADMIRALTY, Vol. I., p. 177, 


Nos. 884, 885. 


265. Assignee of judgment—After decree.] — 
The assignment obtained by him [a puisne incum- 
brancer] after the decree made, he shall not profit 
by it, or change the orderof payment; but must 
to the time of his own incum- 
brance, without regard to the old judgment & 
mtge., which he got in after the decree & report 
HUNGERFORD 
1 Eq. Cas. Abr. 142; 23 


come in according 


(per CuR.).—BRISTOL (EARL) v. 
(1705), 2 Vern. 524 ; 
K. R. 938. 

Annotations -—Refd. Wortley v. Birkhead (1754), 2 Ves. 
sen. 571. Mentd. Farrington v. Knightly (1721), 1 P. 
Wms. 544; Soley v. Wood (1804), 10 Ves. 71. 

266. 
A father & son entered into an arrangement by 
which the father contracted to sell to his son three 
different estates, all of. which were subject to 
mtges., one of these mtges. being for £880, which 
was also secured by a judgment confessed by 
both father & son. Upon the sale of the estate 
all the mtges. were paid off, & the son mortgaged 
the purchased property to three other persons for 
the purpose of raising the purchase-money. There 
was a further mtge. by the father of other property 
not included in the sale to C., out of which the 
£880 was paid off, & the judgment was assigned 
to C. by the mtgee. Some time after the purchase 
the third mtgee. & the son gave six months’ 
notice to the first mtgee. to pay off the mtge. 
Before the expiration of the notice the first mtge. 
was assigned to C. who then claimed priority in 
respect of his judgment, & refused to be paid olf 
unless the £880 were also discharged ; & he adver- 
tised the property for sale. The same _ solrs. 
were employed in negotiating the whole transac- 
tion, & it was the understanding of all parties 
that the purchaser’s three mtgees. were to take 
the property unaffected by any prior incumbrance. 
Upon a bill filed by the third mtgee. & the son to 
restrain the sale by C. & for redemption of the 
first mtge. :—Held : C. was not justified in claim- 
ing priority for his judgment over the three mtges. 

he must pay pa costs.—CANNOCK v. JAUNCEY 

(1857), 27 L. J. Ch. 57; 29 L. T. O. S. 381; 5 

W. R. 764. 

267. As against mortgagee—Mortgage prior to 
Judgment — Mortgage defective.] — Mtgor. com- 
pelled, under the covenant for further assurance, 
to supply a defect in a mtge., against judgment 
creditors.—BuRGH v. FRANCIS (1673), Cas. temp. 
eae 28 , a Hq. Cas. Abr. 320; Nels. 183; 1 

: ms. : ight. ; . 536, n.3 
OSE. R16. ght. 126; 3 Swan. 536, n 
Annotalims :—Consd. W : *h. 

128. Refd. Ross v. cae a Navy Hotel Go. (1888), 34 

534, n. ; Raye See ine “is3e), 1 Curt. 1735 

Bugden v. Bignold (1843), 2 Y. & ©. Ch. Cas. 377. — 

268. — ——.]-—- Rector, entitled to an 
annual stipend in lieu of tithes, assigns it by way 





§ 








Taking transfer of first mortgage.]— 
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tration of the stipend :—Held: the mtgee. should 
be preferred.—ERRINGTON v. HowarpD (1757), 
Amb. 485; 27 E. R. 317. 

269. ——— Judgment pending foreclosure 
proceedings.|—WINCHESTER (Bp.) v. BEAVOR 
(1797), 3 Ves. 314; 30 E. R. 1029. 


Annotations :—Consd. Metcalfo v. Pulvertoft (1813), 2 Ves. 
& B. 200. Refd. Winchester (Bp.) ». Paine (1805), 11 
Ves. 194. Mentd. Palk ». Clinton (1805), 12 Vos. 48; 
Kelsall v. Kelsall (1834), 2 My. & K. 409. 


270. ——.]— Judgment confessed 
after a bill of foreclosure ineffectual against pitt. 
—METCALFE v. PULVERTOFT (1813), 2 Ves. & B. 
200; 35 EB. R. 295. 

Annotations :—Refd. Bellamy v. Sabine (1857), 1 De G. & 

J. 566; Wigram v. Buckley, [1894] 3 Ch. 483. 

271. Mortgage unregistered.|—A judgment 
is not such a charge upon land, except it be within 
Judgments Act, 1838 (c. 110), as to give it pre- 
cedence over an unregistered mtge.—CATHROW v. 
EADE (1853), 1 Sm. & G. 423; 21 L. T. O. S. 179; 
65 E. R. 186. 

272, Assignee of judgment acquiring first 
mortgage.|—-CANNOCK v. JAUNCEY, No. 2606, ante. 

273. Judgment assigned to mortgagor.|— 
(1) In 1805 C. N. agreed to sell a picce of land to 
W. in fee simple, for a sun of £880. On investi- 
yvating the title it was found that ©. N. was only 
tenant for life, with remainder to his second son 
in tail. It was agreed, however, that the pur- 
chase moncy should be paid to C. N., & W. took 
a bond from C. N., dated Jan. 1, 1806, whereby 
he was bound to W., in the penalty of £760, con- 
ditioned to be void if C. N. and his second son 
would, within three calendar months after the 
latter came of age, execute a proper conveyance 
to W. in fee. W. died in 1819, having by will 
devised all his residuary real & personal estate 
to deft., then a single woman. In 182) deft. 
married C. B., & in the year 1836 C. B. acting, 
as the deft. alleged, without her knowledge, & 
under a misapprehension of his rights as her hus- 
band, obtained from C.N., & his second son G. N., 
who had then attained twenty-one, a conveyance 
to himself of the land in fee simple. On Oct. 18, 
1858, C. B. deposited the title deeds of the estate 
with pltf. by way of equitable mortgage. ©. B. 
died in Dec. 1858. Upon bill by pltf. for fore- 
closure, deft. claimed to be entitled by title para- 
mount to pltf. under the bond & the will, & that 
her busband was a trustee for her:—Held: the 
title of deft. was not paramount to that of ae 

(2) C. B. devised all his real & personal estate 
to deft. After his death she purchased a judgment 
which had been entered up & registered before 
Oct. 18, 1858 :—Held: deft. was not entitled to 
any priority in respect of the judgment over 
pltf.’s security. 

As regards the judgment, assuming that the 
assignment was bond fide, it is clear from the 
authorities that where a mtgor. takes an assign- 
ment of a prior incumbrance, he cannot set it up 
against his own mntgee. (STUART, V.-C.).—CHES- 
SHYRE v. Biss (1860), 2 Giff. 287; 2 L. T. 404; 
6 Jur. N. S. 599; 66 EB. fh. 120. 




















of mtge. Afterwards a creditor of the rector 274. ——_- Judgment registered before mort- 
obtains judgment, &, in the regular course, seques- | gage.|—An old judgment of 1826 was on May 3, 
2681. 4 PART VIII, op ad sale, cannot set ea his Bs Sh te 628.—CAN. a he 
‘ - d&against morigagee— Mort udgment against a mtge. made before 2741. —— Judgment registcred before 
prior tofrudgment.}—A judgmenterediter | the delivery of the writ to the shoriff.— | mortgage.}—A purchaser of real bal bate 
purchasing an equity of redemption at | Peaaz v. Meroaure (1856), 5 Gr. | gave creditor a mtge. thereon for a 
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1854, duly registered under Judgments Act, 1838 
(c. 110). On June 6, 1854, the legal perso 
representatives of the party entitled to the debt 
in respect of which the judgment had been entered 
up revived the judgment. The judgment debtor 
having come into pee of considerable real 
estate, mortgaged it on Oct. 1, 1853, for an advance 
of £5,000, & on June 6, 1854, charged all the pro- 
perty by three memoranda of that date with 
certain sums in favour of three relatives. On 
June 19, 1858, a suit was commenced by the 
parties entitled tothe debt to redeem & foreclose, 
& for a sale :—Held: the judgment creditor, on 
bill filed by him against the first mtgec., & the 
puisne incumbrancers, was entitled to be paid 
the full amount of his judgment debt in priority 
to the three incumbrancers.—DOoOswELL v. REECE 
(1865), 138 L. T. 156; 11 Jur. N.S. 764. 

See, generally, WXECUTION, Vol. XXI., pp. 562, 
563, Nos. 1389-1303; MorTGAGE. 

275. Delay in re-registration.| — 
Under Judgments Act, 1839 (c. 11), if A. has a 
judgment registered under Judgments Act, 1838 
(c. 110), such registration will protect him against 
all who become mtgces. or purchasers during the 
currency of the five years, & such protection will 
continue as to them under a re-registration, even 
though he should have omitted to re-register 
within five years, but as to persons becoming 
mtgees. or purchasers between the period when his 
first registration ceased, & when his re-registration 
began he will not be protected, but they will have 
wiority over him.—SHAW v. NEALE (1858), 6 
H. L, Cas. 581; 27 L. J. Ch. 444; 31 L. T. O. S. 
100; 4 Jur. N.S. 695; 6 W. Kt. 635; 10 EH. BR. 
1422, HW. L. 3 revsg. (1855), 20 Beav. 157. 


Annotations :—-Consd. Beoavan v. Oxford (1855), 6 De 
G. M. & G. 402. Refd. Hopkinson v. Holt (1861), 9 








H. lL. Cas. 514. Mentd. Turner v. Letts (185%), 20 Beav. 
135; Menzies v. Lightfoot (1871), L. R 11 Eq. 459, 
North vw. Stewart (1890), 16 App. Can. 452; Briscoe v, 


Briscoe, (1892) 3 Ch. 543; Re Knight, Knight v. Gardner, 
[1802] 2 Ch. $68; Meguerditchian v. Lightbound, [1917] 
2K, B. 208, 

; Judgment registered after mortgage.|— 
See, generally, MORTGAGE. 

276. As against purchaser — Sale under power 
reserved to debtor—Uses to bar dower.]—Where an 
estate is settled to the usual uses to bar dower, 
& then a judgment is entered up against the owner 
of the estate, & before execution is taken out the 
owner of the estate appoints it to a purchaser, 
the judgment creditor’s lien is defeated.—TuN- 
STALL v. TRAPPES, TUNSTALL v. TASBURGH, RAW- 
eae TASBURGH (1830), 3 Sim. 286; 57 E.R. 
Annotations -—Consd. Benham v. Koanoe (1861), 3 De G. F. 

& J. 318. Refd. Acraman v. Corbett (1861), 30 L. J. Ch. 

G42. Mentd. Hart vu. Cradock (1837), 1 Jur. 735; Neato 
v. Marlborough (1838), 3 My. & Cr. 407 ; Barnes v. Racster 
(1842), 1 Y. & C. Ch. Cas. 401; Allin v. Crawshay (1851), 
9 Hare, 382; Doswell v. Reece (1865), 13 L. T. 156; 
Mara v. Browne, [1895] 2 Ch. 69; Re Thursby’s Settlmt., 
Grant v. Littledalo, (1910) 2 Ch. 181; e Stanley's 
Settlmt., Maddocks o. Andrews, (1916] 2 Ch. 50. 





balanco of purchase-monoy, which was 


not is until after a judgment 6D. L. R. 607.—C 
against the purchaser had teed regis- f ig 
tored :—~/eld: the judgment had 


riority ovor tho mtge.—Buraxss v. 
own (1860), 8 Gre sT CAN - 


274 li, —— ——-.)—A judgment regis- 

oe atet Bee y of a ntge ut prior 
ore its stration, takes . 

over the mtge.—BANK OF Tyee (1898), 


HARTERY, [1919] 1 W. W. 2h, — 
ane » ] lt, 868 


6. ———.}—-Tho mtgoe. of land who | ing judgment docs not give 
mtge. with notice of a | a subsequent judgment whic 
ju ent the mtgor., after- | reminuted previous to the dato for 


registered, does not ob 
priority over the judgment creditor.—— 


ee ve. KizeR (1919), 59 8. C. R. 1; 


280 i. As against assignee in bank- 
ruptcy—Land sold—Priority as regards 
procceds of sale. }—K AULBACK v. TAYLOR 
(1880), RK. EK. D. 400.—CAN. 


d. ds against creditor—Unregistered 
at se ae v. 
12 Man. L. R. 280.—CAN 


_8. Judyment reminuted in specified 
time.J—A failure to reminute an exist- 


reminuting the first Judgment, although 
it would give priority to a vadgiment 
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277. —— Purchase with notice.]|— 
Notice to a purchaser of judgments against the 
vendor whose estate is limited to uses to bar 
dower does not prevent the purchaser from taking 
the estate free from the judgments, under an 
exercise of the power reserved to the vendor.— 
EATON v. SANXTER (1834), 6 Sim. 517; 3 L. J. 
Ch. 197; 58 EB. R. 688. 

Annotation :—Folld. Skeeles v. Sherley (1836), Donnelly, 127. 


278, —— —— —— ——-]—When an estate 
is limited to such uses as a purchaser shall appoint, 
&, subject thereto, to the usual uses to bar dower, 
an appointment made under the power will in 
equity as well as at law, overreach any judgments 
which may, in the mean time, have been entered 
up against the purchaser; & the circumstance 
that the appointee takes with notice of the judg- 
ments, will make no difference in this respect.— 
SKEELES v. SHEARLY (1837), 3 My. & Cr. 112; 
7L. J.Ch.3; 1 Jur. 888; 40 BH. R. 867, L. C. 
tnmtalion :—Refd. Langton v. Horton (1842), 1 Hare, 


279. Delay in re-registration.|—Suaw uv. 
NEALE, No. 275, ante. 

280. As against assignee in bankruptcy — Land 
sold—Priority as regards proceeds of sale.|—A 
debtor having real estate, gave a judgment & 
warrant of attorney under Judgments Act, 1838 
(c. 110). Afterwards he became insolvent ;_ the 
estate was sold :—Held: the judgment creditor 
had an equitable interest in the money in priority 
over the assignecs.—ROBINSON v. HEDGE (1850), 
17 Sim. 183; 19 L. J. Ch. 463; 15 L. T. O.S. 
323; 14 Jur. 784; 60 EK. ht. 1099. 

281. As against assignee for creditors.] — In 
May, 1835, a lease, to commence in Dec. 1833, & 
to continue for twenty-one years & thirty-three 
days, of certain lead mines in Yorkshire was 
granted by the Crown to four lessees, of whom F. 
was one. In June, 1888, F. conveyed & assigned 
to J. (inter alia) the property of which he was 
possessed for any term of years, etc., upon the 
trusts mentioned; & in July, 1848, I. granted 
& assigned to J. all his personal estate, & the 
surplus, if any, which might arise on the sale of 
his frechold & leasehold estates, upon trusts, after 
paying costs, etc., for the benefit of creditors, as 
therein mentioned. Pltfs., who were creditors of 
F., executed the deed in 1849, but no other creditor 
executed the deed until 1855. J. did not dispose 
of F.’s share in the mines. In May, 1854, the 
Crown, granted a lease of the said lead mines to 
seven lessees, two of whom were F. & J., for a 
term of twenty-one years, to commence on Jan. 5, 
1855. KE. died intestate in Aug. 1854. B., in 
Aug. 1848, recovered a judgment on two bonds 
against F., which was duly entered up; & in 
July, 1848, C. & others also recovered judgment 
against F., which was duly entered up in Aug. 
following. Subsequently these judgments were 
assigned to S., & were duly registered in the 











recovered & reminuted subsequent to 
. that date.—RATTENBURY v. CONNOLLY 
(1881), 2 VP. E. I. 439.—CAN 

{. Registered memorial of judgment.) 
—A registered memorial of a judg- 
ment has a priority, ag a charge on 
the land of the debtor, over a subse- 
quent judgment & execution; & a salo 
by the sherit? under such execution is 
subject to the charge of the_ prior 
registered judgment.—MILLS v. MILLS 
(1858),9N. B R. (4 All ) 45.—CAN. 

g. Registration of judgment—Priority 
Srom time of registration—Though not 
executed. }}—MEYVERS vt. MEYERS (1874), 
21 Gr. 214.—CAN. 


h. Conflicting defective judgments— 


BARTLET? 


riority to 
has been 
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county of York, & in the Common Pleas, which 
was afterwards renewed :—Held: (1) pltfs. had, 
by virtue of the assignment of June, 1848, & of the 
declaration of trust of July, 1848, they having 
executed the latter deed in 1849, acquired a bene- 
ficial interest in the renewed lease; (2) the judg- 
ments registered before pltfs. executed the latter 
deed were entitled to be considered as equitable 
charges upon the old lease & upon the new lease, 
in priority to the claims of the creditors, who did 
not become cestuis que trust until after the regis- 
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tration of the judgments.—LANGHORNE v. HAR: 
LAND (1856), 28 L. T. O. S. 227; 2 Jur. N.S. 
872; 4 W. R. 696. 

Position of execution creditor generally.]—See, 
generally, EXECUTION, Vol. XXI., p. 442. 
On insolvency of debtor.]|—See BAn«K- 
RUPTCY, Vol. V., pp. 808 el seq. 

Priority in administration suit.|—See ExEcu- 
TORS, Vol. XXIIL., pp. 351 ef seq. 


Registration of judgments.]—-Sce Part XIV., post. 





Part IX.—-Effect of Judgments and Orders. 


SrecT. 1.—IN GENERAL. 

282. Whether character of debt pieecsa ge 
A debt became due to bkpt. in the course of his 
business, & on Jan. 15, 1924, he assigned the debt 
to W., in consideration of money advanced to 
him by W., having on Dec. 18, 1923, obtained a 
judgment in respect of the larger part of the debt 
owing. The assignment contained a covenant 
by bkpt. that in the event of W. refraining from 
giving notice to S., whose debt was assigned, 
bkpt. would, when S. paid, at once pay W. No 
notice was given to S. of the assignment until 
after the date of the receiving order, Sept. 18, 
1924. On Feb. 27, 1924, bkpt. committed an act 
of bkpcy. In Mar. 1924,it was arranged that S. 
should give promissory notes for the remainder 
of the debt not covered by the judgment payable 
over a period, & drawn in favour of bkpt. or order, 
& at that time neither S. nor W. were aware of 
the act of bkpcy., & the promissory notes were 
deposited with W. The trustee in bkpcy. claimed 
that the debts comprised in the assignment of 
Jan. 15, 1924, were at the commencement of the 
bkpcy. in the possession, order, or disposition of 
bkpt. in his business by the consent of the true 
owner under such circumstances that bkpt. was 
the reputed owner thereof within Bkpcy. Act, 
1914 (c. 59), 8. 38 (¢), & formed part of the property 
divistble amongst his creditors. Resp., the exor. 
of W., alleged that so much of the debt as became 
merged in the judgment was taken out of the order 
& disposition clause, & that the deposit of the pro- 
missory notes by bkpt. with W. was a transaction 
for valuable consideration within Bkpcy. Act, 
1914 (c. 59), 8. 45 (d):—Held: the judgment debt 
did not change its nature on judgment being 
obtained, but remained a debt due to bkpt. in 
the course of his business.— Re WETHERED. Ex p. 
SALAMAN, [1926] 1 Ch. 167; 70 Sol. Jo. 324; 
subnom Re WYETHERED, Ex p. SALAMAN’S TRUSTEE, 





Priority of claimant in poasession.}— 


HOGAN, 
cane v. LEVEY (1861), 11 C. BP. 292.— | Alta. 


(1917) 1 W. W. R. 857; 10 
L. R. 400.—CAN. 


TRUSTEE v. BAance, 95 L. J. Ch. 127; 1384 L. 7. 
264. 

From what date effective.|—-See PRACTICE. 

283. Whether lien obtained by creditor.|—It is 
not correct to say that, according to the usual 
acceptation of the term, a creditor obtains a lien 
by virtue of his judgment (LorD CorTrENHay, C.). 
——-NEATE v. MARLBOROUGH (DUKE) (1838), 38 
My. & Cr. 407; 2 Jur. 76; 40 HK. R. 983, L. C. 
Annotations :-—Consd. Anglo-Italian Bank ». Davies (1878), 

9 Ch. D. 275. Refd. Gordon v. Horstall (1817), 5 Moo. 

P. Cc. C. 393; Smith v. Hurst (1852), 10 Hare, 30; Bond 

v. Bell ely 4 Drew. 157; Benham v. Keane (1861), 3 

De G. F. & J. 318; Godfrey v. ‘Tucker (1863), 33 Beav. 

280; Doswell v. Reece (1865), 13 L. T. 156; de Watkins, 

Er p. Evans (1879), 13 Ch. D. 252; Fleas v. Prentis 

(1892) 2 Ch. 42%; Cadogan v. Lyric Theatre, [1894] $ 

Ch. 338; Marshall v. South Statfordshire Tram. Co., 

[1895] 2 Ch. 36. Mentd. Martineau v. Cox (1837), 2 

Y.&C. Ex. 638; Tyrrell v. Painton, [1895] 1 Q. B. 202. 

See, generally, LIEN. 

284. Decree by consent— Binding on _ pur- 
chasers.|—-Decree by consent, for a lease, or 
other personal estate, shall bind purchasers.— 
WINDHAM v. WINDHAM (1667), Freem. Ch. 127; 
22 E. R. 1103. 

Judgment conclusive until set aside.] — See 
EstTorrE., Vol. X XJ., pp. 140, 141, Nos. 42 e¢ seq. 

Judgment against local authority—Whether a 
‘* charge ’’ within Public Health Acts—For which 
rate can be levied.]|—See LOCAL GOVERNMENT. 

Order of court for sale of land.|—Sce SALE or 
LAND. 

What orders & decrees operate as judgments, ]—- 
See Part XIII., Sect. 2, sub-sect. 1, post. 


SrecT. 2.—ON LAND. 
See, now, Law of Property Act, 1925 (c. 20), 
8.195; Land Charges Act, 1925 (c. 22), ss. 6, 7. 
285. Apart from statute.|—CATHROW v. EapR, 
No. 271, ante. 





as one obtained after a contest, & will 
not be set aside because the transaction 
was beyond the power of the co.— 


k Judgment in foreclosure action 
—Judgment previously obtained against 
defendant—Priority of foreclosure judg- 
ment. }—-MCDERMOTT v. BIELSCHOWSK Y 
(1912), 21 W.L. R. 77; 2 W. WwW. R. 
— ; 22 Man. L. R. 319.—CAN. 

- Judgment against executor—Before 
administration decree.}—WIi1LS0N  ¥. 
MARVIN (1894), 3 B. GC. R. 327.—CAN. 


PART IX. SECT. 1. 


282 i. Whether character of debt 
changed. fF-A judgment neither creates, 

ds to nor detracts from a debt on 
which it ia based ; its only office is to 
oe the existence of the debt, fix 
the amount & secure to the creditor 
i © means of enforcing its payment.— 
NTERNATIONAL HARVESTER CO. ¢, 


m. From what date effective.}—As 
a general rule, an order operates from 
the time it is 
tho time it is 
PETERS (1871), N. B. Dig. 648. AN. 
n. .}/—KELLY v. WADE (No. 2), 
(1890), 14 P. R. 66.—CAN. 

oO. .}—-Davipson vv. TAYLOR, 
ELLICE TOWNSHIP, GARNISHEES (1890), 
14 P. R. 78.—CAN. 


p. —.] — OES Lab ro re ras 
VESTER CoO. v. CCURRACH, 
W.W. BR. 158; 51 D. L. R. 139.—CAN. 
q. Decree by consent—Binding on 
parties.}—If a co. enters into a trans- 
action which is ulira vires & litigation 
ensuea, in the course of which a udg- 
ment is entered by consent, such jJudg- 
ment is as binding upon the parties 


— ee 





CHARLEBOIS — , ELAP (1895), 26 

ronounced & not from S.C. R. 221.—CAN. 
wn up.— BUCHANAN 2. r. Judgment of Supreme Court— 
—C Becomes j inferior court, }— 


udgment ve 

ju cut of the Supreme Ct. 
certified to the proper officer of the 
ct. of or 1 jurisdiction becomes the 
judgment of the inferior ct. for all 
intents & purposes, & it is not necessary 
to make special app cation for leave 
to issue execution order to obtain 
the costs of appit. in the Supreme Ct. 
allowed him on taxation in that ct.— 
ee JONES (1900), 35 N. B. R. 108,— 


PART IX. SECT. 2. 


t Under 49 Vict. c. 35.}—No stat 
prior to 40 Vict. c. 35, made Aes 
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Sect. 2.—On land.} 


286. ——.]-— (1) Under Judgments Act, 1838 
(c. 110), a judgment is a security upon land, as if 
debtor had by writing agreed to charge his lands, 
independent of the intention of the parties. 

(2) Semble: before Judgments Act, 1838, a 
judgment creditor by elegit could get possession 
of lands & debtor could not withdraw them, 
but a judgment was not properly a security upon 
land.—Bonp v. BELL (1857), 4 Drew. 157; 27 
L. J. Ch. 233; 30 L. T. O. 8. 346; 3 Jur. N.S. 
1290; 6 W. R. 163; 62 E.R. 61. 

287. Whether charge extends to proceeds 
of sale.]—A father conveyed real estates to 
trustees, upon trust to sell, & repurchase annuities 
granted by his son, & pay the son’s debts at their 
discretion, &, subject thereto, upon trust for the 
father for life, with remainder to his son in fee. 
An annuitant mentioned in a schedule to the 
deed, & stated to have entered up & docketed a 
judgment upon a warrant of attorney which 
accompanied his security, has no lien, by virtue 
of his judgment, upon the produce of the trust 
estates, when sold.—FosTeER v. BLACKSTONE 
(1833), 1 My. & K. 297; 2 I. J. Ch. 84; 39 
K. RR. 691; affd. without affecting this point, 
sub nom. FosTeR v. COCKERELL (1835), 9 Bli. 
N.S. 332, HU. L. 

Annotations: Mentd. Poacock v, Burt (1834), 4 L. J. Ch, 

333 Tamson o. Ramsbottom (1837), 2 Keen. 35; Jones 

vo, Jones (1838), § Sim. 633; Meux v. Bell (1841), 1 Hare, 


733 Mecke v. KottlowelHl (1842), 11 L. J. Ch. 293; Bug- 
& C. Ch. Cas. 377; tty 2. 





den vo Bignold (1843), 2 Y. 

Bridges (1843), 2 Y. & (. Ch. Cas. 486: Wiltshire v. 
Rabbits (1814), 14 Sim. 76; Wilmot wv. Piko (1845), 5 
Haro, 14; Rico v. Rice (1854), 2 Drew. 73; Warburton 
» Hill, Stent v. Wickens (1854), Kay. 470; Rooper v. 
Harrison (1855), 2 K. & J. 86; Lee v. Howlett (1856), 
2K.&J. 531; Consolidated Lnvestment & Insee. v. Riley 


2K.& J. 
(1859), 1 Gilt. 371; Fe Hughes’ Trusts (1864), 2 Hom. 
& M. 8%; Macleod v. Buchanan (1864), 4 De G. J. & Sm. 
265; Ford v. Bis (1865), 34 L. J. Ch. 4523; Arden 
v. Arden (1885), 29 Ch. D. 702; Ite Richards, Humber v. 
Richards (1890), 45 Ch. D. 589; English & Scottish Mer- 
cantllo Investment Trust v. Brunton, {1892) 2 Q. B. 1; 
Re Wyatt, White v. Hilis, [1802] 1 Ch. 188; ard v. 
Duncombe, [1893] A. C. 38693; Re Wasdale, Brittin ». 
Partndgoe, [1899] 1 Ch. 163; He Lake, Ex p. Cavendish, 
(1908, 1 K. I. 151; Monteflore v. Guedalla, [1903] 2 Ch. 
26; He Dallas, (1904] 2 Ch. 385. 

288. Under Judgments Act, 1838 (c. 110), s. 13 
—Whether charge created.|—A judgment is made 
a charge on lands by above Act, but to obtain 
the benefit of it, there must be an order for pay- 
ment within a given time; & if not, then a sale ; 
a foreclosure is not the course.—CARILON v, FARLAR 
(1845), & Beav. 525; 5 L. T. 0. S. 142; 50 EB. R. 
206. 

289. ——-.] —A judgment from the time 
of registry, under above Act becomes a charge 
bearing interest upon the real estate of debtor, &, 
at the expiration of one year from the date of such 
registry, has the force of a mtge. in equity, & may 
be executed by sult for foreclosure against the 
lands of debtor in the same manner as a mtge. 
The Ct. of Ch. will enlarge the time for payment 
of the debt notwithstanding the decree for fore- 
closure has become absolute, & been enrolled, on a 
proper case being shown; but the application — 
must be made to the Lord Chancellor.—Forp v. 
WASTELL (1847), 6 Hare, 229; 16 L. J. Ch. 8372; | 
9L. T. O, S. 872: 11 Jur. 637; 67 BE. R. 1151; 
on appeal, 2 Ph. 591, L. C. : 
Annotations :—Expld. Thornhill v. Manni 





(1851), 1 Sim. | 


JUDGMENTS AND ORDERS. 


290. —— Effect of subsequent insolvency 
of debtor.|—A creditor entered up judgment on a 
warrant of attorney more than a year before the 
bkpcy. of his debtor, & registered the judgment 
before the bkpcy., but did not issue execution :— 
Held: a lien was thereby created, under above 
sect. upon the real estate of debtor, who had 
become bkpt., within the rsd trae in 12 & 18 
Vict. c. 106, s. 184, & the creditor having such 
lien was entitled to the usual equitable mtgee.’s 
order.—Re Boyle, Ex p. Boye (1853), 3 De 
G.M. &G. 515; 22 L. J. Bey. 78; 22 L. T. 0.S. 
110; 17 Jur. 979; 43 H.R. 202, L. JJ. 

Annotation :-—Refd. Re Owen, [1894] 3 Ch. 220. 

291. .|—In a mtge. suit by a judg- 
ment creditor of a tenant in tail in possession, the 
latter was ordered to execute a disentailing deed, 
in order to give full effect to pltf.’s charge [under 
above sect.].—LEWIS v. DUNCOMBE (1855), 20 
Beav. 398; 52 EB. R. 656. 

Annotations :—Consd. Bankes v. Small (1887), 36 Ch. D. 
i an rite Re Anthony, Anthony v. Anthony, [1893] 
292. -—— ———.]—-Bonp v. BELL, No. 286, ante. 
293. .|—Under Judgments Act, 1838 

(c. 110), 3. 18, a judgment creditor was, prior to 

the passing of Judgments Act, 1864 (c. 112), 

entitled to foreclosure, on the ground that the 

former statute places the judgment creditor in 
the same position as regards remedies in equity 
as if the judgment debtor had by writing under 
his hand agreed to charge the hereditaments 
against which the judgments is sought to be 
enforced (STIRLING, J.).—Jte OWEN, [1894] 3 Ch. 
220; 63 L. J. Ch. 749; 71 L. T. 181; 43 W. R. 
55 ; 38 Sol. Jo. 617; 8 KR. 566. 


Annotations :—Refd. Re Lloyd, Lloyd v. Lioyd, [1903] 1 Ch. 
ae Mentd. Re Witham, Chadburn v. Winfield, [1922] 


294. Judgment against corporation.] 
—Judgment upon a bond given by a municipal 
corpn. before tie passing of 5 & 6 Will. 4, c. 76 :— 
Held: under above sect., to operate as a charge 
pee all lands & hereditaments of the corpn., 
whether acquired before or after the passing of 
5 & 6 Will. 4, c. 76, the ct. being of opinion, that, 
even if the latter statute, standing alone, would 
have prevented the judgment creditor from 
charging after-acquired lands, which, semble, 
t would not, that objection was removed by 
6 & 7 Will. 4, c. 104, s. 1; & the power by that 
sect. given to municipal corpns. of charging their 
lands & hereditaments for securing repayment 
& satisfaction of any debt contracted by them 
before the passing of 5 & 6 Will. 4, c. 76, is a power 
which they might exercise ‘* for their own benefit,”’ 
within Judgments Act, 1838 (c. 110), s. 13, the 
words ‘‘ for his own benefit’? meaning no more 
than ‘‘ for his own use,”’ ‘‘ not as a trustee.’’— 
ARNOLD v. GRAVESEND CoRPN. (18586), 2 K. & J. 
5674; 25 L. J. Ch. 6380; 27 L. T. O. S. 973 20 
J. P. 358; 2 Jur. N.S. 703; 4 W. R. 478; 69 


E.R. 911. 

Annotations :-—Mentd. A.-G. v. Newonsel upon Tye Corpn. 
& N. E. Ry. (1889), 23 Q. B. D. 492; Re Thompson, 
Bedford v. Teal (1890), 45 Ch. D. 161. 

295. |—Qu.: whether a judg- 
ment is a lien on the property of a municipal 
corpn.— BRECON CORPN. v. SEYMOUR (1859), 
26 Beav. 548; 281. J. Ch. 606; 5 Jur. N.S. 1069 ; 


7W. BR. 380; 53 BE. R. 1010. 
































N.8. 451. Refd. Prees v. Coke (1871), 6 Ch. App. 645. 
lands exempt from a judgment regis- | 26).}—Seot. 3 of above Act gives the b. Judgment against homesteader— 
tored under County Cts. Act. A |} ju ent creditor only a right to | Land assigned to patent-holder—Land 
Judgment registered before the 49 Vict. ster his judgmen st the | continues lable. }—After the registration 
nay be enforced after its acre ee interest in lands beneficially owned by | of a judgment a homesteader 
Horkins v. BECKEL (1887), 4 Man. | the ju ent debtor.—ENTWieLz v. | who had obtained his recommendation, 
LL. R. 408.—CAN. LENZ & LEISER (1908), 14 B. C. R. 51. | he assigned the land to a third Barty 

a. Under Judgments Act, 1908 (c. | --OAN. to whom the patent issued :—Held: 
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296. ——— Right to enforce charge — When it 
accrues.]|—PlItf. was the mtgee. of premises, the 
equity of redemption in which ase es to J., 
against whom in May, 1857, an adjudication in 
bkpcy. was made, & assignees of the estate & 
effects duly appointed. B. in Dec. 1856, & D. 
in Feb. 1857, entered up judgments duly recovered 
against J. On a bill filed by pltf. for foreclosure, 
B., by answer, disclaimed all right & intcrest in 
the mortgaged premises. D. by answer, after 
stating that his judgment remained unsatisfied, 
stated that he did not claim to be entitled to any 
charge on the mortgaged premises, being advised 
that under above Act, such judgment was un- 
available by reason of the bkpcy of J., & that he 
was an unnecessary party to the suit. He did not, 
however, disclaim all right & interest in the 
premises :—Held: (1) though by above sect. a 
judgment creditor is not entitled to proceed in 
equity to obtain the benefit of his charge until 
after the expiration of one year from the time of 
entering up his judgment, yet it seemed that 
there is nothing to prevent him from taking pro- 
ceedings to make his charge available at the end 
of one year; (2) where a judgment was not 
entered up one year before the bkpcy. of the 
person against whom judgment was entered up, 
it would not operate to give the judgment creditor 
any preference; & therefore, although D. was 
deprived of his right to a preference, he was not 
deprived of his right to a charge, of which he would 
at the end of one year be entitled to claim the 
benefit, & consequently he was properly made a 
party to the suit.—HARRISON v. PEN (1858), 
32 L.T.0.8.15; 4 Jur. N.S. 682; 6W.R. 712. 

See, generally, Part XIII., post. 

297. What lands affected — Not lands no 
longer in possession of debtor.]|—Srmmons v. Per- 
TIT, No. 313, post. 

298. ——— Judgment debtor a mortgagee— 
Equitable mortgage.]|—A., by articles of agree- 
ment, covenanted to pay B. £5,000 & it was thereby 
agreed & declared, that the £5,000 & interest 
should be & was thereby charged on land :—Held : 
by virtue of above sect., a judgment creditor 
of B. had a charge upon such land, & was a proper 
party to a suit for foreclosure.—RUSSELL v. 
M‘CuLtocy (1855), 1 K. & J. 313; 24 L. T. O.S. 
een 1 Jur. N.S. 157; 3 W. R. 280; 69 E. R. 

299. —__ —__- _-— Mortgage paid off on sale 
of land.|—Judgments Act, 1854 (c. 15), 8. 4, 
gives a good title to a bond fide purchaser as against 
registered judgment creditors of a mtgee., where 
the mtgee. is paid off, whether the mtge. be prior 
to or subsequent to the passing of the Act.— 
GREAVES v. WILSON (No. 2) (1858), 25 Beav. 
434; 28 L. J. Ch. 103; 4 Jur. N. S. 802; 58 
ree 702. 

ee, now, Law of Property Act, 1925 (c. 20), 
8. Be (3) (iv). ee 








: Lands of which debtor beneficial 
owner.|——-(1) The rights of simple contract creditors 
of an ancestor as against the descended estates 
are not defeated by judgments entered up against 
the heir, for his personal debts, before suit. 3 & 4 
Will. 4, c. 104, makes real estate “ assets to be 

‘ red in cts. of ay ” for payment of 
simple contract debts of deceased, & Judgments 
Act, 1838 (c. 110), s. 13, makes a judgment a 
‘Snr coremememee scene peat ate oneemaseresanisn 


the land was Ifable, notwithstand 
He, one te answer the iadement 
ripeness NKIN (1887), 4 Man. L. R. 


@. Judgment registered to bind_lands 








—Lands already 


—Conveyance not registered. }— Dette 
recovered judgments against B. & 
registered them fo as 
Jands. At that time 2,000 acres of 
land belonging to pltfs. & conveyed to 
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charge on any lands of which the judgment 

creditor is seised, etc., or over which he shall 

have any disposing power, for his own benetit, 

& it makes such judgment an equitable mtge. 

thereon :—Held: judgments, entered up against 

the heir for his own debt, before any action or 
suit by the simple contract creditors of the ancestor 
have no priority over the simple contract creditors 
of the intestate, in respect of the descended estate. 

(2) By Judgments Act, 1838 (c. 110), s. 13, the 

Legislature meant that a judgment was to operate 

on all lands & interest in lands over which debtor 

might have a disposing power, for his own benefit, 
without committing a breach of duty, that is, 
over which he had a right, at law or in equity, to 
consider himself the beneficial owner. The intro- 
duction of such words as “ honestly ’’ or “ with- 
out committing a breach of duty’ appears to be 
superfluous, for they are necessarily to be under- 
stood as forming a part of the clause.—KINDERLEY 

v. JERVIS (1856), 22 Beav. 1; 25 L. J. Ch. 538; 

27 L. T. O. S. 245; 2 Jur. N. S. 602; 4 W. R. 

579; 52 E.R. 1007. 

Annotations :--—.As to (1) Refd. Price v. Price (1887), 35, 
Ch. D. 297. 18 to (2) Refd. Nicholls v. Roaewarne 
(1859), 6 C. B. N. S. 480; Baker v. Tynto (1860), 6 Jur. 
N.S. 1192; ip be v. MS Dowell evs 9H. L. Cas. 619; 
Pickering v. Ufracombe Ry. (1868), L. R. 3, CG. PL 235; 


Gill v. Continental Gas Union Co. (1972), 41 Th. J. Ex. 
176; Ite Leavesicy, |1891) 2 Ch. 1. Goa rany, Mentd. 


Robinson v. Nosbitt (1868), L. R. 3, C. P. 26: 

301. Lands held under agreement for 
purchase.]—A. agreed to sell land to B., who 
accepted the title, paid part of his purchase-money, 
& was let into possession, but took no conveyance. 
A. subsequently obtained a decree against B. for 
sale of the property, & payment of the balance of 
purchase-money out of the proceeds :—Held: 
a& purchaser under the decree could not be com- 
pelled to complete without the concurrence of the 
registered judgment creditors of B., whose judg- 
ments were prior to the decree, & who were not 
parties to the suit.—GreEy-CoatT HOospiTaL 
(GOVERNORS) v. WESTMINSTER IMPROVEMENT 
Comrs. (1857), 1 De G. & J. 531; 5 W. KR. 855 ; 
44 BE. RR. 829; sub nom. GRAyY-CoaT HOSPITAL 
(GOVERNORS) v. WESTMINSTER IMPROVEMENT 
Comrs., 26 L. J. Ch. 843; 209 L. T. O. S. 330; 
3 Jur. N.S. 1188, L. JJ. 

302. ——— Whether charge extends to proceeds 
of sale.|—Af{ter verdict, & before judgment had 
been entered up, deft. sold his leaseholds by auc- 
tion :—Held: under above Act, pltf. could not 
levy execution on the purchase-money.—BROWN 
v. Perrorr (1841), 4 Beav. 585; 49 BE. R. 466. 

303. --— Whether annuity out of real estate 
included.]—-Judgment debt, payable at a future 
day, & subject to be defeated in the event of the 
previous death of debtor, held to be a charge, 
under above sect., upon an annuity, bequeathed 
to debtor, & payable out of real estate, but not so 
as to affect growing payments accruing due before 
the judgment debt became payable.—-YOuNG- 
HUSBAND Vv. GISBORNE (1847), ] De G. & Sm. 209 ; 
10 Jur. 834; 63 KH. BR. 1036. 
team :—-Folld. Bagnall v. Carlton (1877), 6 Ch. D. 

130. 








304. Whether share of profits Included.]— 
Where, under a power to invest on real or govt. 
securities, a trust fund is invested on mtges., a 
judgment creditor of one of the cestuis que trust 
is entitled to a charge on his interest, to the extent 





pitfs. by B. stood in the name of B. 
owing to the conveyance not being 
reg. :—Held: as the lands were 
not the lands of the judgment doeLtor 
& there was no laches on the part of 
pitfs., there should be a declaration 


ed fo stranger 


to bind his 


160 


Sect. 2.—On land. Sects. 3,4 & 5.) 


of all moneys which may be payable to him out 
of the rents & profits of the mortgaged A etd 
or otherwise, by virtue of such mftge. ut the 
share of the judgment debtor in the interest paid 
to the trustees by the mtgor. & not taken out of 
rents & profits, is not subject to a charge under 
Judgments Act, 1838 (c. 110), s. 13, the covenant 
to pay being a security which falls under sect. 12. 
—-AVISON v. HOLMES, PENNY v. AviIson (1861), 
1 John. & H. 530; 30 L. J. Ch. 564; 4 L. T. 
Gee 7 Jur. N. S. 722; 9 W. BR. 550; 70 E. R. 

305. Under Judgments Amendment Act, 1864 
(c,. 112)—Whether charge created—Execution & 
return by sheriff necessary.|—By above Act a 
judgment creditor has no lien upon the land of his 
debtor until he has got a return from the sheriff, 
though he may, after putting the writ in the hands 
ot the sheriff & before the return, have a right to 
file a bill to remove a legal impediment; & 
priorities of judgment creditors against lands are 
determined by the date at which the writs issued 
upon their judgments are placed in the hands of 
the sheriff. 

A judgment creditor subsequent in point of 
date was the first to place his writ in the hands of 
the sheriff, & get the lands of debtor extended 
under such writ:—Held: he was entitled in 
priority to a prior judgment creditor whose 
writ was subsequently placed in the sheriff’s hands 
before the lands were extended.—CGugstr v. Cow- 
BRIDGE Ly. Co. (1868), lL. R. 6 Eq. 619; 37 L. 7. 
Ch. 909; 18 L. T. 8713; 17 W. R. 7. 
atrnovations :— Reld. Re Newcastle (1869), 2 Rh. 8 Fq. 700; 

‘he ¢ 


Hatton v. Haywood (1574), 43 L. J. 372; Anglo- 
Italian Bank v. Davies (1878), 9 Ch. D. 275. 


306. seis mere registration 
of a judgment upon which no writ of execution has 
Issued, constitutes no licen upon decbtor’s land. 
Above Act has in effect repealed Judgments Act, 
1838 (c. 110), s. 13.—Re BatiEy’s Trusts (1869), 
38 L. J. Ch. 237; 20 L. T. 168; 17 W. BR. 393. 
Annotations -—Expld. Cork v. Russell (1871), L. R. 13 EF 
210. Folld. Hatton vw. Haywood (1873), 22 W. R. 5 
Refd. Mildred v. Austin (1869), L. R. 8 Eq. 220. 


307. —— .} — Judgment creditors of 
a mntgor., whose judgments do not affect the 
mortgaged land at the date of the decree in a 
foreclosure suit, are entitled to redeem, if they 
acquire a charge on the land by issuing writs of 
elegit, & obtaining a return from the sheriff, within 
s1X months from the date of the decree.—M1LpRED 
” AUSTIN (1869), L. R. 8 Fq. 220; 20 L. T. 939; 
17 W. R. 638. 
Ne ation NF. (Cork v. Russell (1871), L. R. 13 Eq, 


308. ——- ——_- ——_.]—The preamble of Judg- 
ments Act, 1864 (c. 112), expressly states that 
it is desirable to assimilate the law affecting 
freehold, copyhold, & leasehold estates to that 
affecting purely personal estates, in respect to 
future judgments, statutes, & recognisances.”’ 
That shows the object of the statute, which was 
based upon a large public policy, & that object 
would fail if the statute failed to assimilate real 
estates to mere personal estates with respect to 
the law of judgments; the law being that mere 
personal estates are not bound by a judgment 
unless there has been an actual delivery of them in 
execution (LORD SELBORNE, C.).—HATTON wv. 











q. 
ihe 








that these Judgments did not bind tho 
lands.—-SIssinoo PULP Co. v. CARRIER 
BANE Co, (1905), 40 N. S. R. 546.— 


d. Registration of i—* Lands 
acquired before or shoe Locatne 


401.— 


e. Where no 


ment creditor 


LAND Co. wv. TuTry (1883), $ R. & G. 
CAN. 


personal estate. 
rd. 55, r. 3, a judg- 
has the right, 
there is no personal estate, to apply 


Under Jud. Act, O 


JUDGMENTS AND ORDERS. 


Haywoop (1874), 9 Ch. App. 229; 43 L. J. Ch. 
372; 30 L. T. 279; 22 W. KR. 356,L.C. & L. JJ. 
Annotations :—Apld. Re South _ (1874), 9 Ch. App. 369. 
Consd. Anglo-Italian Bank v. Davies (1878), 9 Ch. D. 275 ; 
Backhouse v. Siddle (1878), 38 L. T. 487; Re Watkins, 
ix p. Evans (1879), 13 Ch, D. 252; Re Hastings, Ex p. 
Brown (1892), 61 L. J. Q. B. 654. Refd. Beckett v. 
Pocky (1874), L. R. 17 Eq. 435; Smith v. Cowell (1889), 
50 L. J. Q. B. 38; Re Pope (1886), 17 Q. B, D. 743; 
Fe Anthony, Anthony v. Anthony, {1892} 1 Ch. 450; 
Blackman v. Fysh, (1892) 3 Ch. 208 ; Cadogan v. Lyric 
Theatre, {1894} 3 Ch. 338; Re Jones & Judgments Act, 
1864 (1895), 39 Sol. Jo. 671; Thompson v. Gill, [1903] 
1 K. B. 760; R. v. Selfe (1908), 77 L. J. K. B. 697; 
Ashburton v. Nocton, [1915] 1 Ch. 274. 
809. Under Land Charges Act, 1900 (ce. 28), 
s. 2—Registration of writ of elegit.|—-Where land is 
subject to a mtge. & incapable of being delivered 
in execution under a writ of elegit the registration 
by a judgment creditor of a writ of elegit is a 
registration of ‘‘a writ or order for the purpose 
of enforcing ’’ the judgment within Land Charges 
Act, 1900 (c. 26), s. 2, & operates to create a 
charge on the land under Judgments Act, 1838 
(c. 110), s. 18.—ASHBURTON (LORD) v. NOCTON, 
[1915] 1 Ch. 274; 84 L. J. Ch. 193; 111 L. T. 
895; 31 T. L. R. 122; 59 Sol. Jo. 145, C. A. 
See, generally, EXECUTION, Vol. XXI., pp. 556 


et seq. 


Sect. 3.—ON GOODS AND CHATTELS. 

310. General rule.|—HatTron v. HAywoop, No. 
308, ante 

Judgment in trover or detinue.|—See ExEcu- 
TION, Vol. XXI., p. 584, Nos. 1613-1618; &, 
generally, TROVER. 

Enforcement by writ of flerl facias.|—WSee, 
generally, EXECUTION, Vol. XXI., pp. 470 et seg. 


Secr. 4..~ON MONEY AND SECURITIES. 


Apart from statute—Whether proceeds of sale 
of land included.|—See Nos. 287, 302, ante. 

311. Under Judgments Act, 1838 (c,. 110), 
s. 18--Whether proceeds of sale of remainder 
included.]|—-A remainderman who failed in a suit 
instituted by him against the tenant for life in 
respect of alleged waste, & who was ordered to 
pay the costs of the suit, sold his remainder & 
executed a conveyance of it to the purchaser 
before the costs could be taxed, & he paid his 
solr.’s bill out of the proceeds of the sale without 
leaving sufficient to pay deft.’s costs of the suit, 
& without having any means of paying them :— 
Held: deft. was not entitled to have the convey- 
ance set aside or declared fraudulent, or to recover 
from the remainderman’s solr. the portion which 
the solr. had received of the proceeds of the sale 
in payment of his costs, & the fact of the pur- 
chaser having or not having notice of the circum- 
stances attending the sale, or of the purpose of it, 
was immaterial. NORTCLIFFE v. WARBURTON 
(1862), 4 De G. F. & J. 449; 31 L. J. Ch. 777; 
6L. T. 768; 8 Jur. N. S. 854; 10 W. R. 635; 
45 KB. R. 1258, L. C. 

812. Under Judgments Act, 1838 (c. 110), s. 14 
—Right to charging order.|—Upon judgment in an 
action declaring that deft. is liable to pay to pltf. 
a certain sum, & decreeing payment be be made 


by way of originating summons to 

have lands, bound by memorial of 

Judgment, sold, without an administra- 

tion of the estate.—Massry-HaRRIS 

WHITEHEAD, [1923] 4 D. L. R, 
—CAN,. 


h Co, vw. 
opin «6408; SIN. B R. $83. 


Part [X.—EFFECT oF JUDGMENTS AND ORDERS. 


on or before that day three months, pitf. is at once 
entitled, under the above sect., obtain a 
charging order upon stock & shares standing in 
the name of deft.—-BAGNALL v. CARLTON (1877), 
6 Ch. D. 180; 47 L. J. Ch. 51; 36 L. T. 730; 
26 W. R. ae 

See, generally, EXECUTION, Vol. XXI., pp. 647 
el seq. 


Secr. 5.—POSITION OF JUDGMENT CREDITOR. 
313. Rights as regards third parties — Whether 
limited to rights of judgment debtor.}|—Semble : 

Judgments Acts, 1838-1840, only give effect to the 

judgment where debtor is the owner of the land, 

& not where, prior to the judgment, the land had 

passed from the hands of debtor.—SIMMONS v. 

Pettit (1844), 2 L. T. O. S. 438; 8 Jur. 209. 
314, —— .}—A., an attorney, employed 

by B. to invest money, lent it to C. on an agree- 

ment, by which C., as a security, charged his 
interest in £5,000 consols, standing in the names of 
trustees in trust for C. <A. neglected to give 
notice to the trustees. A judgment creditor of 

C., seus! West to this loan, obtained a charging 

order under Judgments Act, 1838 (c. 110), s. 1, 

notice of which was given to the trustees. C. 

obtained the benefit of the Insolvent Act. B. 

brought an action against A. for negligence; on 

the trial, the judge directed the jury, in estimating 
the damages, to consider that, as no notice had 
been given to C.’s trustees of the charge in favour 
of B., the subsequent charge created by the judge’s 
order had priority over it :—Held: (Lorn CAmMpP- 
BELL, C.J., WIGHTMAN, J., & CROMPTON, J.) the 
direction was correct, & the judgment creditor 
had the same rights as a subsequent incumbrancer 
without notice, & was, therefore, to be preferred 
in equity to A.; (ERLE, J., diss.) the judgment 
creditor had only those remedies which affected 
what, at the time of the charging order, remained 

the property of the judgment debtor.—Warrts v. 

PORTER (1854), 3 E. & B. 743; 2C. L. R. 15538; 

23 L. J. Q. B. 345; 23 L. T. O. S. 228; 1 Jur. 

N.S. 1383; 118 E. R. 1319. 

Annotations :—Dbtd. Beavuan v. Oxford (1856), 6 De G. M. 
& G 507. It seems to me open to argument whether the 
view of the case taken by ERLE, J., who differed from the 
rest of the ct., was not the right one (LORD CRANWORTH, 
C.). I prefer the opinion of ERLE, J., to that of the other 
three judges (TURNER, L.J.). N.F. Kinderley v. Jervis 
(1856), 22 Beav. 1; Scott v. Hastings (1858), 4 K. & J. 
633. My judgment coincides with that of ERLE, J. (Sm 
W. PaGE Woop, V.-C.). Consd. Nicholls v. Rosewarne 
(1859), 6 C. B. N.S. 480. N.F. Benham v. Keane (1861), 1 

.685. Dbtd. Pickering v. Ilfracombe Ry. (1868) 

L. R.3C. P. 235. If it were vecessary to decide between 

this conflict of authority, I should bave no hesitation in 

ing with the opinion of ERLE, C.J. (BOVILL, C.J.). 
-F. Robinson v. Nesbitt (186%), L. R. 3 C. P. 264. The 


opinion of the majority of the ct. in that case is no longer 
law (BoviLt, C.J.); Gill ». Continental Gas Co. (1872), 





16] 


L. R. 7 Exoh. 332 ; Punchard v. Tomkins (1882), 31 W. R. 
286. The case of Watts v. Porter is itself unsound law 
but Erte, O.J.’s construction of Judgments Act, 1838 
c. 110), {g now held to be the law (Currty, J.); 

General Horticultural Co., Ex ». Whitehouse (1886), 
32 Ch. D. 6123 iy 2Ch.1. Tho judg- 


; ;_Re Leavesley, [189 
ment of ERLE, J., in Watts v. Porter is now accepted as an 
m 


accurate explanation of the of these clauses 
ares Vacuum Oil Co. v. Ellis, 914) 1K. B. 698. 
Me Gres Tantei as Ag ates (1856 . 18 C. B. 7573: Croft v. 
Tee ete aarti 
C. B. N.S, 248. ; BUDE Sa EAEAUCR CLIO) 
815. -] — No order can be made con- 
ferring upon the judgment creditor a right which 
the judgment debtor had already divested himself 

of (WILLES, J.).—Hirscu v. Coarses (1856), 18 

C. B. 757; 25L. J.C. P. 315; 27 L. T. O. S. 202 ; 

4 W.R. 656; 1389 E. R. 1568. 

Annotations :—Apld. Ie General Horticultural Co. 
Whitehouse (1888), 32 Ch. D. 512; Davis v. Freethy 
(1890), 24 Q. B. D. 519. Refd. Newman v. Rook (1858), 
4C. B. N. 8. 434; Cole v. Hley (1894), 70 LL. T. 892. 


316. a We judgment creditor will be 
postponed to a subsequent mtgece. of an equitable 
interest in stock, notwithstanding such creditor 
has, since the mtge., but before notice thereof to 
the trustee of the fund, obtained, under Judgments 
ae 1838 (c. 110), s. 14, an order charging the 
fund. 

In such a case, the rule in Dearle v. Hall (1828), 
3 Russ. 1, does not apply in favour of the judgment 
creditor. 

The stock was disposed of before the order nisi 
was made; & even if, by the order nisi, an 
inchoate right had been obtained, it would have 
been a sufficient cause to show against making 
the order absolute, that, before the order nisi, 
the debtor had assigned his interest in the stock 
(PAGE Woop, V.-C.).—-Scorr v. HASTINGS (LORD), 
BEAVAN v. MACQUEEN, HastTincs (LORD) v. 
BEAVAN (1858), 4 K. & J. 683; 5 Jur. N.S. 240 ; 
6 W. R. 862; 70 i. R. 2638. 

Annotations :—Consd. Punchard v. Tomkins (1882), 31 
_R. . Apld. Re Bell, Carter v. Stadden (1886), 54 

L. T. 370. Refd. Waly v. Barry (1868), 3 Ch. App. 452 ; 

Gill v. Continental Gas Union (1872), 41 L. J. Ex. 176; 
Arden v. Arden (1885), 29 Ch. D. 702; 








Er p. 








Ire T.cavesley, 
{1891} 2 Ch. 1; Gray v. Stone & Funnell (1893), 69 L. T. 
282; Ite Anglesey, De Galve v. Gardner, |1903) 2 Ch. 727. 
317. |}—The case of Walls v. Porter 

(No. 814, ante] is itself unsound law, but the 

opinion which was expressed by ELE, C.J., in 

that case has been adopted in several subsequent 
decisions. 

By Judgments Act, 1838 (c. 110), a judgment is 
to operate as a charge on Jand, under sect. 13, as if 
the judgment debtor had agreed to charge the 
amount of such judgment debt & interest—that is 
to say, to create a gencral charge ; & the question 
coming before the ct., the result of the decision 
now is, that that means only what he can honestly 
charge. That is to say, you must look at the 
state of his title at the time, & you must not make 











PART IX. SECT. 5. 


{. Rights as regards third parties— 
Purchaser of land attached.}—Where 
judgment haa ‘att land pce which a 


PATTERSON  v. 
C. P. 407.—CAN. 


Prior 


has attached, he holds the 


subject to right of sale under a | 20 


lan 
Dor d. McPuErson v. HUNTER (1848), | Signed too soon. 
4 U. C R. 449.—CAN. t 


_ §- Interpleader actton—Proof of 
yt -]— The form of an inter- 
pieader issue to try title of claimants 
of goods as against the execution 
creditor, assumes the right of the 
execution oreditor to seize the goods of 
the execution debtor by virtue of a 
judgment recovered him, & 
not bound ts the east son creditor is 

prove e judgment.— 
HompEN & ADAMBON ¢. LANGLEY, 


J.— VOL. xxx. 





AND CO. 


that a person 


LANGLEY (1862), 11 


h. Rights of subsequent creditor — 
BAAS (rel A subse- 

tor of deft. has 
ht to complain of an irregularity 


Yr 
ji. - b _. | in Nets u ent, as that it was 
fa. by the judgment creditor. Pp jJudgm Metre eae ot = 


quent. Sadenent cre 


fraud that a subsequent creditor can 
apply to set aside judgment.— HOBIN- 
SON v. NEW BRUNBWICK & CANADA Ry. 
& L (1863), 10 N. B. RB. 
(5 All.) 630.—CAN. 


fide.}—When it eA  oleatly shown 
en no 

in whose favour a judg- 
ment as confessed is a bond 
for e@ certain sum, the judgment will 
not be sustained against a subsequent 
creditor.— SHERATON vw. 


(1886), 25 N. LB. RH. 534.—CAN. 
1. ———. ARSCADEN v. ZIM- 
MERMAN (1893), 9 Man. L. H. 178.—CAN. 
m. Validity of judgment granted — 
Right to attack.}—BOW8RMAN 0. PHIL- 
TAPS (1888), 15 A. R. 679.—CAN. 


Trust deed for benefit of creditors 
—-tights of judgment creditors named 
in deed— As aguinst unnamed creditors. 
—HANNEY v. SHERATON (1886), 2 


N. B. R. 521.—CAN 
ners—Pa 
one — ub- 


o. Judgment againat 
not bond | ment of whole debt 

stitution for judgment creditor—HRights 

against remaining partner.}—PItf., & 
deft. were partners, & judgment was 
recovered ainst them by a bank 
upon certain promissory notes, of 
which they were respectively maker 


M 





creditor 


SHERATON 
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Sect. 6.—Position of judgment creditor. Sect. 6.] | have the effect of ac 2 on 


erty of the debtor RD 
him or make the Act of Parliament commit a si oor ag Ox¥FoRD (Rant) (1856), 6 De G. M. & G. 
fraud by overriding the prior pnb ota upon 507; 25 L. J. Ch. 200; 26 L. T. O. S. 277; 2 
the same interest. The language of ERLE, C.J., Jur. N.S. 121; 4 W. R. 276 ; 43 E. R. 1881, Lc. 
is, to my mind, quite satisfactory on the point Annotations -—Consd. Kinderley x Jeryis (1856), 32 Beav. 


—PUNCHARD v. TOMKINS (1882), 31 t 1858), & J. 683; Baker v. 
on ea Pon ( ) oF aan), ¢ 2 E. a aa «Bap Benham ». Keane 


1), 1 Joh sch. v. Coates (1856), 
818. J—A garnishee order under ve a ee err Ce Croft v. are (1858), 6 H. L. Cas. 672; 


R. 8. C., Ord. 45, binds only so much of the debt Nichoils v. Rosewarne (1859), 6 C. B. N. 8. 480; Eyre 
owing to the debtor from a third party as the  v. M‘Dowell (1861 9 Is Cas, Eee ip sickening . aah 
debtor can honestly deal with at the time the combo OP R36 B Gili v. Continental Gas Union 
garnishee order was obtained & poate conse- Co. (1872), 41 L. J. 7 his ; Punchard 0. Bree 
- 882), ¢ bets ; Dallow v. Garrold 
quently it ie postponed to a prior equitable aesign- (580) i dVn".uea, ae al Curtoro eats, 80) 
Re GENERAL HorricuururaL Co., Ex p. Waite- dt Ho Baus He Leavesiey, (1 (1891) 2 Ch aye 
SA tg eae 512 ; 55 L. J. Ch. 608 ; 322. J—An sane of choses in 
visti oe ore ld. Ra Bos vy. Frecthy (1890), 24 2ction, since these became subject to pilachment 
Q. B.D. 619. Gonsd. Re Anglesey, De Galve v. Gardner, by C. L. P. Act, 18564 (c. 125), ss. 60 ef seg., may be 
[1903] 2 Ch. 727. etd. Badeley v. Consolidated Bank void under 18 Eliz. c. 5, as tending to defeat, 
(1886), Ook: 53 oa aT S TON Beata [ 1395) 2Ch.118; hinder or delay creditors. 
acnuum 0. v. 58 
, It was urged that the judgment creditor could 
819. — T d t reditor : 
se acde exactly in the ne | Sudgmen dudement ore Wich . ery under the aon Pein phe ee 
debtor, & if the judgment debtor cannot impugn noint pice dhe ri Bees of'third partica are affected 
the deed as between herself as assignor & her hus- Hes ihatimect the ‘igh Ent: &in my judgment the 
pare Be ele neither can the judgment creditor Accaiban be challen Fed y the judgment creditor 
impugn it (VAUGHAN WILLIaMs, 1..J.).—-GLEGG in these proceedings (GORELL BARNES, J.).— 


ROMLEY, [1912] 3 K. B. 474; 81 L. J. K. Be powonps », EDMUNDS, [1904] P. 362; 73'L. J. P. 
1081 : 106 L. T. 825, C. A. 97; 91 L. T. 568. 
Anndlationn :—Consd., Re Lioyd’s Furniture Palace, Kvans 
v. Lioyd’s Furniture Palace, [1925] 1 Ch. 853. Mentd. Annotations :-—Apld. Gle loge v. Bromle ee de ane a: K. B. 

















He ieee reat v. ota te [19] ] 2 ch, 478; Wells 334. Refd. Wolls v. s (1914), 30 T 
can ee Hotel "ee Wine Co. v. L. & Wy Re” tigre} 657, Nos. 2240, 2348-2356 
2K. 2B. 251; Hosack v. Robina (1918), 62 Sol. Jo. 5 


Denny's Trustoo ». Denny & Warr, m, {1819} 1K. ie me miter execution | ren J—See, generally, EXECU- 


Killfs v. Torringto 20 
320. mene tok: 4 ono. Faden creditor who ——— Where debtor insolvent.|—See BANK- 


has obtained a garnishee order takes no more than RUPTCY, Vol. V., pp. 809 et seg. 
the rights of debtor (Corns, J.).—CoLe v. Execution as protected transaction.|— 


ILE BR. . . : See BANKRUPTCY, Vol. V., pp. 826, 827. 
wie 505; 10 eect tar 1; bie a arc br Effect of notice of assignment of chose in action.| 














R. 552, 1). U. 3 affd., [1894] 2 Q. B. 350, O. A. —See CHOSES IN ACTION, Vol. VIII., pp. 477, 478. 

Annotations --Exp au. SED eit Q. B. 350, [1904] P. 362. As creditor in administration suit.) — See 
fd, Glogg v. Bromiley (1911), 81 L. J. K. B. 334. Mentd. Exmcurors, Vol. XXIII., pp. 351 et seq. 

The Paris, (1896] P. 77; Watts v. Hotley (1899), 44 Sol. Enforcement of rights |—See, generally, Part 


Jo. 134; Ridd ». ‘Thorne, 11902) 2 Ch. 344; Levene XIII., Sect. 1, post. 


v. Maton (1907), 51 Sol. Jo. 532 ; night v. Knight, (1925) 
1 Ch. 835. Under orders & decrees in equity.}|—See 
To impeach voluntary assignment. Part XIII., Sect. 2, post. 





321. 
A judgment creditor is not a purchaser within 
Stat. 27 Eliz. c. 4, & has therefore no title on that 
ground to set aside a Me ior voluntary settlement. 

Judgments Act, 1838 (c. 110), s. 18, does not 
confor on the judgment creditor any right against Sect. 6.—MERGER. 
a person claiming under a voluntary settlement 323. General rule.}—-A promissory note for 
a lala made by the judgment debtor. £100, on the face of it payable on demand, was 

Now what did the Legislature mean to do by given to the trustee of a building society, to secure 
that enactment ? In the first place they meant certain instalments, fines, & interest. The payee 
to make the judgment directly operate asa charge; having sued upon the note, took a cognovit for 
but a charge on what? I apprehend that there the instalments then due, & costs, which were 
was no pee inducing them to mean, & that afterwards paid; & he gave a receipt as for debt 
the words do not represent them as having meant, & costs in the action :—Held: he could not main- 

ive the judgment creditor any right except tain another action on the note for instalments 

against his debtor, that is, the judgment was to which subsequently became due. 











& indorser. Pltf. paid the judgment | ¢o sell.}—An execution creditor cannot, ; —MCGEE v. Barrp & CUNNINGHAM 
on aeimutint of (te poceoded 0 | WAiGh Tha dapat icRioe Seg teks | neo A op 
e whic 8 ent debtor may have 
enforce it against deft. he partner- bs on the inn of a third party by Rude Ge pfeil joint ab sagee 4 4 
ship accounts were taken by ao referee, tue of a registered ju ent.— | udgment, executed es one co-creditor 
whose finding, approved by the ct., ADRLL v. — (1887), 5 Man. L. R. collusion with the judgment debtor, 
bide? Hey he dips nee aid one- 25. a is not binding on the other co-creditor. 
hefner pes entitled ahs that vicinal to stand a ey Delay in BiG cubsets judg- o Hoeeay a! Monieiour (1880), 6 Noe: 
the or udgmen : 

creator, & enforce the jpaument Heat Creation | area SMITH (1866, L. R. 126 (8. C.).—N.Z. 
eer deft.— HONBINGER v. LOVE AN. 
( Bes), 10 16 0. R. 170.—CAN, Irregularily in obtaining judgment PART IX, SECT. (6. 

Debdtor’s charge over third Postponement 0 execution—Subject a. J on ronments note. }— 
son's lands—~Right of judgment creditor to rig f other judgment creditors.) ' Judgment was recovered by pitis., 


Part [X.—Errrct or JUDGMENTS AND ORDERS. 


The party gives a cognovit, by which you have 
got the benefit of a judgment. A judgment 
would have merged the original demand, & as it 
would have passed in rem judicatam, you could 
no longer have sued upon the security (Bay- 
LEY, B.).—SIDDALL v. RAWCLIFFE (1833), 1 Cr. 
& M. 487; 3 Tyr. 441; 2L. J. Ex. 237; 149 E.R. 
491; previous proceedings, 1 Mood. & R. 263, 


Areotation :—Mentd. Orridge v. Sherborne (1843), 12 L. J. 
Ex. , 

324. Interlocutory Judgment.}]—In an action 
upon a promissory note interlocutory judgment 
does not merge the note.—A.-G. v. ELWELL (1725), 
Bunb. 199; 145 H. R. 646. 

Merger of negotiable instrument in jJudgment.|— 
See, generally, BiLts oF EXCHANGE, Vol. VI., 
pp. 387 et seq. 

325. Judgment on bond— Liability on bond 
joint & several—Judgment entered against debtors 
jointly.|—B. & C. being indebted to A. give a 
joint & several bond. A. takes as part of the same 
security a joint warrant of attorney & enters up 
a joint judgment. B. & C. become bkpt. :—Held : 
bond is merged in the judgment & A. can only 
prove against the joint estate of B. & C.—RHe 
Barrow & GEDDES, Ex p. CHRISTY (1832), 2 
Deac. & Ch. 155; Mont. & B. 352; 1 L. J. Bey. 
103, Ct. of R. 

Annotations :—Apld. Re Foxwell, Ex p. Pearco (1832), 1 

L. J. Boy. 109. Refd. Re Keasley, Kz p. Pennell (1841), 


2 Mont. D. & De G. 273; Re Agnew wary 27 L. T. 0.8. 
ae Mentd. Re Davison, Kx p. Chandlor (1884), 13 Q. B. D. 


.|—See, generally, Bonps, Vol. VII., pp. 

254, 255, Nos. 963-965. 

826. Judgment on simple contract debt.]— 
If one who is indebted in a simple contract debt 
give a bond to his creditor, or have judgment 
entered up against him upon it, the simple contract 
debt is merged in the higher security ; but merger 
can only be by a higher contract between the same 
parties. If, indeed, there be a collateral security 
taken between other parties for this same previous 
debt, & that security be pursued to satisfaction, 
it would then operate as a bar to the former debt, 
& so far as a merger of it, but not otherwise.— 
BELL v. BANKS (1841), 8 Man. & G. 258; 3 Scott, 
N. R. 497; Drinkwater, 236; 5 Jur. 486; 133 
Ii. R. 1140; sub nom. BELL v. SHUTTLEWORTH, 
10 L. J.C. P. 239. 

Annotaions :—Refd. King v. Hoare (1844), 13 M. & W. 494; 
Chetwynd v. Allen, [1899] 1 Ch. 353; Isaacs v. Salbstein, 
[1916] 2 K. B. 139. 

327. -]—In an action on a bill of exchange 
by indorsee against drawer, deft. pleaded that 
before the indorsement to pltfs., judgment had 
been recovered against deft. by a prior indorser :— 
Held: a good plea, pal etal as it appeared that 
one of pltfs. was one of those by whom that judg- 
ment had been recovered. 

The general rule is, that the indorsee of an over- 
due bill takes it subject to all the equities to 
which the party from whom he receives it was 
subject. The indorser of an overdue bill, who has 
recovered judgment upon it, can confer no title 
by indorsing it to parties who then, for the first 
time, claim any interest in it (PATTESON, J.). 

After judgment has been recovered, the simple 
contract debt is sig, in the judgment debt 
aes 7 -).—WaRD v, LIDDAMAN (1847). 10 L. T. 


828. ——- Due by firm-— Judgment entered 
against firm.]—Where a firm is adjudicated bkpt. 
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on a judgment debt recovered against the firm 
jointly, if the partners are also severally liable in 
respect of the same matter by reason, for instance, 
of its arising out of breach of trust, the several 
liability of the partners is not, solely by reason of 
the creditor having sued for & obtained a joint 
judgment, merged in such judgment, so as to 
preclude a proof by the judgment creditor against 
their respective separate estates.—Re DAVISON, 
Ex p. CHANDLER (1884), 18 Q. B. D. 50; sub nom. 
Re Davison, Ex p. BLENKIRON’S ExEcuTors, 50 
L. T. 635. 

Annotation :—Refd. : 

eet ta hata hi er ta & Boesley, Ex p. Horner 

$29. Consent judgment — Not filed under 
Debtors Act, 1869 (c. 62), s. 27.,—Where an order 
is made by consent for judgment against a 
defendant in respect of a simple contract debt, 
such debt is not merged in the judgment, the 
judgment itself being void, because the consent 
order has not been filed as provided by Debtors 
Act, 1869 (c. 62), s. 27.—VIBART v. CoLEs (1890), 
24 Q. B. D. 364; 591.5. Q. B. 152; 62 L. T. 
551; 88 W. KR. 859, C. A. 

3830. Judgment on collateral security.;—A. & 
B., for a valuable consideration paid to them, join 
with C., as their surety, in granting an annuity 
to D.; & the three jointly, & any two of them 
separately, covenant that the three, or some or 
one of them, shall well & truly pay the annuity. 
A warrant of attorney, of even date with the 
indenture, was also given by the three as a col- 
lateral security ; & it was thereby declared that 
the judgment to be entered up on the warrant of 
attorney should be considered as a further security 
toD. <A. & LB. afterwards became bkpts. :—Held : 
(1) D. might prove against the estate of A. & B. 
for the value of the annuity; (2) the covenant 
to pay the annuity was not merged in the judg- 
ment.—Re KEASLEY, Hx p. PENNELL (1841), 2 
Mont. D. & De G. 273; 5 Jur. 899; sub nom. 
Re KEARSLEY, Ea p. PENNELL, 10 L. J. Bey. 77, 
Ct. of R. 

331. Effect of satisfaction of original debt.|— 
Judgment was recovered in 1012 against a railway 
co. for arrears of interest on some of its debenture 
stock, but the judgment was not satisfied. The 
said debenture stock, with all arrears of interest 
thereon, was purchased by pltf., who also took an 
assignment of the judgment. The railway in 
question was by virtue of Railways Act, 1921 
(c. 55), of an absorption scheme made thereunder 
absorbed in, & its liabilities were transferred to, 
the Southern Railway. By that scheme it was 

rovided that the registered holders of stuck of 
he absorbed co. should become holders of stock 
of the Southern Railway in certain proportions 
in lieu of the stock of the absorbed co. held by them, 
& that the holders should be deemed to have 
accepted the stock allocated to them under the 
scheme ‘‘in substitution for the stock of the 
(absorbed) co., held by them & in satisfaction of 
all claims thereunder including any arrears of 
interest.’’? In accordance with the scheme stock 
of the Southern Railway was allocated to pltf. 
in substitution for the debenture stock held by 
him in the absorbed co. Pitf. brought this action 
against the Southern Railway upon the judgment 
to recover (a) the amount of the judgment debt 
of which he was assignee, & (b) the statutory 
interest which had accrued due upon that judg- 


ment. 








deft. upon & promissory note 
" mert cf th. purchase-money 


—~S—- we 


l by pltfs. to deft. :—Held ; 





so long as the judgment 
action could be brought upon the 
original cause of action, which had 


become merged.—ToRONTO DENTAI, 
Mawrwacrremna OO. 9. MOLAREN 
(1890), 14 P. R. 89.—CAN. 

mM 2 


stood, no 
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The judge gave judgment for defts. upon the 
claim under head (a) & for pltf. upon that under 
head (b). On appeal:—Held: the claim under 
the judgment for the arrears of interest due on the 
debenture stock was not the less a ‘‘ claim there- 
under’’ within the meaning of the absorption 
scheme because the debt had become merged in 
the judgment. The judgment was a security for 
the payment of that debt, & upon the extinguish- 
ment of the debt by reason of the absorption 
scheme the judgment was extinguished also; & 
the same consequence attached to the claim for the 
statutory interest ia ie that judgment. JVltf.’s 
claim therefore failed under both heads.— AMAN 
v. SOUTHERN Ry. Co., (1926] 1 K. B. 59; 95 
L.J.K. B. 58; 184L.T.9; 42 T. L. R. 31; 70 
Sol. Jo. 42, C. A. 


882. Effect of covenant to pay interest.)—In 
consideration of pltf.’s discounting a bill, deft., 
jointly & severally with D., undertook if the same 
was not paid at maturity to pay, as interest there- 
on, £20 for each month afterwards. The bill 
was not paid at maturity, & pltf. issued a writ 
against deft., & by the indorsement thereon 
claimed the amount of the bill & interest at £20 

er month as per agreement ; but the declaration 
in the action was on the bill only, & contained no 
count upon the agreement or for interest, & pltf. 
recovered judgment by default for the amount 
of the bill only. Pltf. having brought a second 
action against deft. upon the agreement for 
interest :—Held: the action was maintainable 
for intcrest due before the judgment was recovered, 
but not for interest due subsequently to it.— 
FLORENCE v. JENINGS (1857), 2 C. B. N.S. 454; 
261L. J.C. P. 274; 30L.T. 0.8.53; 3 Jur. N.S. 
772; 140 EB. lh. 494. 


Annotations :—Consd. Ie Sneyd, Ex p. Fewings (1853), 
25 Ch. D. 338. Refd. Re King & Boesley, Ar p. King & 
Beesley, 11805) 1 Q. B. 189, Faber v. Latham (1897), 

de e Py 


1 

833. -}—A memorandum indorsed on a 
warrant of attorney stated that the warrant had 
been given to secure the payment on June 2, 1864, 
of a sum of money, with interest thereon at the 
rate of £5 per cent. per month; that judgment 
was forthwith to be entered up, & that if the debt 
& interest were not paid on the day aforesaid, 
execution was to issue. The debt was not paid 
at the time named, & judgment was not entered 
up :—Ield: after the day named for payment the 
debt carried interest at £4 per cent. per annwm 
only.— ROBINSON v. Woon (1569), 18 W. R. 32. 

884. ———.] A. executed an instrument ac- 
knowledging the receipt from BR. of an advance of 
9,000 rupees, bearing interest at 18 per cent. per 
annum, which amount he promised to repay by 
monthly instalments until the whole amount, 
with interest, should be finally liquidated, the 
monthly interest to be deducted from the instal- 
ment, & the balance to be applied towards the 
liquidation of the principal, & he assigned to B. 
as a security a policy of assurance on his life. He 
subsequently executed a similar instrument on 
the occasion of a further advance by B., the interest 
being at the same rate, but in that case the 
monthly instalments were not to commence until 
after the final liquidation of the former debt, & 
in the meantime he promised to pay the monthly 
interest at the aforesaid percentage, & the policy 
was again charged. B. had recovered judg- 
ment for the amounts due on these securities, with 
interest at 18 per cent. to the date of the judgment. 
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The total amount due under the judgment, with 
interest at 4 per cent. from the date of it, & the 
taxed costs, had been paid to B., but he claimed 
interest at 18 per cent. until payment :—Held: 
the covenants for the payments of interest were 
merely subsidiary to the covenants for the payment 
of the principal sums, & were merged in the judg- 
ment for the principal sums, & B. was only entitled 
to interest at 4 per cent. from the date of the judg- 

ment.—ARBUTHNOT v. BUNSILALL (1890), 62 

L. T. 234. 

Annotation :—Expld. & Distd. 
v. Usborne, [1902] A. C. 147. 
835. .|}—(1) By a deed, £1,400 was ad- 

vanced to one Gye on the security of three life 

policies, whereby Gye covenanted to keep up 
the premiums & pay interest at 3 per cent. on the 
loan. By a covenant in the deed, which was made 
between M. of the one part, G. & L., sureties, of the 
second part, & Gye of the third part, G. & L. 
covenanted with M. ‘‘ that they or one of them 
will, during the continuance of the present 
security, in the event of the premiums on the said 
policies . . . & the interest in respect of the said 
principal sum of £1,400 not being paid, as to the 
premium within three days, & as to the interest 
within thirty days, of their falling due by Gye... 
duly pay the premiums... & also pay the 
interest on the said sum of £1,400. Judgment was 
recovered for the £1,400 against Gye :—Held: 
it operated as a merger with regard to the liability 
to pay future interest, & the surety was released. 

Semble: there could be no merger of intcrest 

accrued before the judgment. 

(2) In the above covenant, the words, ‘‘ in the 
event of the premiums on the policies, & the 
interest . . . not being paid” must be taken to 
mean, unless both premiums & interest are paid, 
liability shall attach in respect of so much as 
remains unpaid.—FaBER v. LATHOM (EARL) 
(1897), 77 L. T. 168. 

336. Mortgage.|—In a mtge. of policies 
of assurance the mtgor. covenanted to repay the 
principal money & interest at 7 per cent. on a 
day certain, & to pay interest at that rate, ‘‘ so 
long as any part of the principal money should 
remain due upon the security ”’ of the mtge. deed. 
The mtgec. subsequently recovered judgment 
against the mtgor. for the amount due for principal 
& interest on the security, & the amount recovered 
by the judgment, with interest thereon at 4 per 
cent. from the date of the judgment, was paid to 
him :—Held: notwithstanding the judgment, the 
mtgee. was entitled to recover upon his security 
the amount of the difference between 4 per cent. 
& 7 per cent. upon the amount of the judgment 
from the date thereof.—PopPpLE v. SYLVESTER 
(1882), 22 Ch. D. 98; 52 L. J. Ch. 54; 47 L. T. 
329; 31 W. R. 116. 

Annotations ‘—Distd. Ke Snoyd, Exc p. Fewings (1883), 25 
Ch. D. 338; Arbuthnot ¢. Hunsilall (1890), 62 L. T. 234. 
Exypld. Kconomic Life Assce Soc tr. Usborne, [1902] A. C. 
147. Refd. Faber v Lathom (1897), 77 L. T. 168. 

337. .|—A mtge. deed contained a 
covenant by the mtgor. for payment of the 
principal sum on the expiration of six months 
next after a specified day together with interest 
thereon at 5 per cent. per annum for the six months. 
There was a further covenant by the mtgor. that 
if the principal sum or any part thereof should 
remain unpaid after the expiration of the six 
months the mtgor. would so long as the same sum 
or any part thereof should remain unpaid pay to 
the mtgee. interest for the principal sum or for so 
much thereof as should for the ‘ane being remain 
unpaid at & per cent. per annum. After the 


Economic Life Assce. Soc. 
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expiration of the six months the mtgee. recovered 

ju ent against the mtgor. on the covenant 

for the principal sum & interest in arrear :—Held . 

the covenant being merged in the judgment, the 

mtgee. was as from the date of the judgment 
entitled only to interest on the judgment debt 
at the rate of 4 per cent. & was not entitled under 
the covenant to intercst at the rate of 5 per cent. 
on the principal suun.— Re SNEYD, Ex p. FEWINGS 

(1883), 25 Ch. D. 338; 53 L. J. Ch. 545; 50 L. T. 

109; 32 W. R. 352, C. A. 

Annotations :—Folld. Arbuthnot v. Bunsilall (1890), 62 L. T. 
934. Consd. Kconomic Life Assce, Soc. vr. Usborne, [1902] 
A. © 147. Refd. Faber v. Lathom (1897), 77 L. T. 168. 
Mentd. Wales v. Carr, [1902] 1 Ch. 860. 


338. Covenant to pay interest 
ancillary to covenant to repay principal.|—Where 
a covenant for the payment of interest in a mtge. 
deed is an independent covenant, & not merely 
ancillary to the covenant for the payment of the 
principal, it will not be merged in a judgment. 

A mtge. deed contained a covenant ‘‘ that so 
long as the principal sum or any part thereof 
should remain unpaid’’ the mtgors. would pay 
interest thereon at the rate of 5 per cent. The 
mtgors. made default, & the mtgees. recovered 
judgment against them for principal & interest :— 
Held: the covenant did not merge in the judgment, 
& the mtgees. were entitied to interest at the 
rate of 5 per cent. under the covenant, & not to 
4 per cent. only on the judgment debt.—Hconomic 
LIFE ASSURANCE SOCIETY v. USBORNE, [1902] 
A.C. 147; 711. J.P. C. 34; 85 LL. T. 587, lf. L. 
aan j7 Ral. Aman v. Southern Ry. (1925), 42 








See, generally, MORTGAGE. 

339. Debenture.|—-A_ railway co., in the 
yea: 1864, issued debentures by which they bound 
themselves to pay a principal sum one year after 
the date of issue, with interest at 6 per cent. & 
charged the railway & undertaking with the 
payment of the principal sum & interest. Soon 
after the expiration of the ycar a debenture- 
holder brought an action against the co. & 
recovered judgment for the principal debt, interest 
& costs. The co. was ordered to be wound up in 
1868, & the debenture-holder was admitted to 
prove for the judgment debt & interest at 4 per 
cent. The debenture-holder claimed to prove 
for an additional 2 per cent. on the original 
amount of the debenture from the date of the 
judgment :—Held: the original debt was merged 
in the Judgment, & claimant was only entitled to 
Interest on the judgment at 4 per cent.—RHe 
EUROPEAN CENTRAL Ry. Co., Ex p. ORIRNTAL 
FINANCIAL CoRPN. (1876), 4 Ch. D. 33; 46 L. J. 
yok af 3 35 ree ae sas W. RK. 92, C. A. 

nolationa :— - Popple v. Sylvester (1882), 22 aE bs 

gh ADI Susy Be danny (BRS) 28 ChB 

Economic Life Assce. Soc. v. Ustorhe. (1902] A.C. lat. : 


, Be generally, COMPANIES, Vol. X., pp. 811 
eq. 

Balance order under Companies Act, 1862. 
(c. 89)—-Whether Judgment for purposes of merger.] | 





PART IX. SECT. 7. 
b. Judyment against joint surclies. } 
—In an action against the exors. of W. 
on a judgment obtained against F. as 


sheriff :—dJ/eld : 


sheriff, & A. & W. as sureties for the 
the judgment 
tained against two or more was joint ; 
& a judgment recovered against two 
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Peg COMPANIES, Vol. X., p. 921, Nos. 6314, 


Judgment as a bar to action—On same cause of 
action.|—See EstorPEL, Vol. XXI., pp. 198 e¢ seq. 

Res judicata.|—See EstToprEL, Vol. XXI., pp. 
159 et seq. 


Srtct. 7.—JUDGMENT AGAINST JOINT 
CONTRACTORS. 

340. Joint contractors jointly & severally 
liable.|—Re Barrow & GEDDEs, Hr p. CHRISTY, 
No. 325, ante. 

341. ——.};— Re Davison, Ex p. CHANDLER, 


No. 328, ante. 


Sect. 8.—JUDGMENT AGAINST ONE OR MORE 
OF SEVERAL JOINT CONTRACTORS. 
As a bar to proceedings against remainder.|-—Sec 
EsTopPE.L, Vol. X XI., pp. 218 ef seq. 
As a bar to proof against joint estate.|—Sce 
BANKRUPTCY, Vol. 1V., p. 433, Nos. 3906, 3907. 


ee ee ee ee am 


SEcT. 9.—-JUDGMENT AGAINST ONE OR MORE 
OF SEVERAL JOINT TORTFEASORS. 
As a bar to action against remainder.|—-Sce 
EsToprEL, Vol. XXI1., pp. 221 et seq. 


ee ~ 


Scr. 10.—FOREIGN JUDGMENTS. 
As defence to action— For same cause of action.} 
— See CONFLICT OF LAWS, Vol. XI., pp. 467 et a 
Recognition.]-—See CONFLICT or LAws, Vol. XI, 


pp. 444 et seq. 


Scr. 11.—BY WAY OF ESTOPPEL. 
See Estopre., Vol. XXI., pp. 140 et seq. 


Sect. 12.—AS AUTHORITIES. 
Sce Part XVII., post. 


Sicct. 13.—OPERATION AS CONVERSION. 
See Equiry, Vol. XX., pp. 361 et seq. 


SEecT. 14.—AVAILABILITY FOR GARNISHEE 
PROCEEDINGS. 


See Execution, Vol. X-XI., pp. 618 et seq. 


sak more defts, does not render them 
joint contractors.—GILCHRIST Uv. WEL- 
are & AKMOUR (1864), 14 C. P. 404.— 
CAN. 


ob- 
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JUDGMENTS AND ORDERS. 


Part X—Amendment and Setting Aside. 


See PRACTICE. 


Part X1—New Trial. 


See PRACTICE. 


Part XII—Appeal and Rehearing. 


See PRACTICE. 


Part XIIl—Enforcement of Judgments and Orders. 


Sect. 1.—JUDGMENTS. 


SUB-SECT. 1.—ENGLISH JUDGMENTS. 
A. By Action. 
(a) Whether Action lies. 


342. General rule.|—In trespass £300 damages 
were recovered & judgment thereon; & error 
brought in the Exchequer Chamber; pending 
which pltf. brought an action of debt in this ct. 
for the £300. 

_ It [the action of debt] well lies for the record 
itself is yet in this ct. & the writ of error is a 
supersedeas of the execution only (per Cur.).— 
ADAMS v. TOMLINS (1664), 1 Lev. 158; 1 Sid. 
236; T. Raym. 100; 838 E.R. 344; sub nom. 
. onreN & er i v. THOMLYNSON, 1 Keb. 827. 
nnolations :— . ; ’ 

Phillips . Berry Crone | ai 

343. fata lies on a judgment after 
error brought.—DRAPER »v. BRIDWELL (1674), 
1 Mod. Rep. 121 ; 8 Keb. 830; 86 BE. R. 779. 
Annotation :-—Refd. Anon. (1692), 12 Mod. Rep. 48. 

344. .|—Where a ct. of competent juris- 
diction has adjudicated a certain sum to be duc 
from one person {o another, a legal obligation arises 
to pay that sum, on which an action of debt to 
enforce the judgment may be maintained. The 
same rule applies to inferior cts. in this country, 
& applies equally whether they be cts. of record 
or not (ParkE, B.).—WIiILLiAMs v. JonES (1845), 
ee - aN a 680; 1 New Pract. 

. ; J. Hx. : . TT. 0.8. 6 ; 
153 BE. R. 262. pi ua aaa: 


Annotations :—-Consd. Godard v. Gray (1870), L. R. 6 Q. B. 
139; Nouvion v. Freeman (1889), 15 App. Cas. 1. Refd. 
Berkeley v, Klderkin (1 oe 22 L. J. Q. iB 281; Schibsby 
v. Wostenholz (1870), L. R. 6 Q. B. 155; Rousillon v. 
ne (1880), 14 Ch. D. 351; Abouloff v. Oppenhelmer 


Q. B. D. 205; R ; 
anol obins wv ake a a K. B. 


as Symon, (1908) 1 K. . 
Taylor, (1915) 2 K. B. 330. Menta East & Woat Indio 
Docks & Birmingham Ry. v. Gattke (1851), 3 Mac. & G. 
155 j South Staffordshire Ry vw. Hall (1851), 17 L. T. 
O. 8.2; Row LL. & N. W. y. Sak 3K. & B. 413; 
London Oorpn. v. Cox (1867), L. R. 2 H. L. 239. 
$45. In inferior court—- Judgment of High 

Court.]—An action does not lie in an inferior ct. on 

a judgment in the High Ct.—MIpDLETON v. 

WHEELER (1693), Comb. 220; 90 E. R. 439. 


Annotation -—Refd. Ot : 
K. B. 240, n. way v, Ramsay (1737), 3 L. J. 0. 8. 








. County court.]|—See County Courts, Vol. 
XIII., p. 481. 
846. Pending writ of error.|—ADAms v. Tom- 
LINS, No. 342, ante. 





347, .|— DRAPER v. BRIDWELL, No. 343, 
ante. 
348. .|—Debt lies on a judgment pending 





a writ of error.—ANON. (1702), 7 Mod. Rep. 62 ; 
87 BH. R. 1096. 

349. Whether favoured by court.]—- Debt on 
judgment not to be favoured.—BIDDLESON uv. 
WHITEL (1764), 1 Wm. BI. 506; 96 E. R. 293 ; 
sub nom. BIDLESON v. WHYTEL, 3 Burr. 1545. 
Annotations :—Mentd. Trinder v. Watson (1764), 8 Burr. 


1566: Helither v. Gibbs (1767), 4 Burr. 2117; Sparkes 
v. O’Kelly (1808), 1 Taunt. 168. 


350. Whether alternative method avail- 
able — Execution.! —-CRUTCHFIELD v. SEWORDS 
(1750), Barnes, 116; 94 E. I. 833. 

351. ——.]— (1) Interest cannot be 
recovered on a judgment if pltf. might by proper 
diligence have procured payment. 

(2) It is the duty of a person who recovers a 
judgment in a ct. of law to issue execution in 
the manner the law has provided, & not to bring 
an action upon it (LORD TENTERDEN, C.J.).— 
rao v. DALZEL (1828), Mood. & M. 228; 3 C. 

P. 376. 


Annotation :-—As to (1) Reid. Ibbotson v. Fenton (1837), 
6 Ad. & El. 772. 


Compare No. 385, post. 

852. By specially Indorsed writ.]—In an action 
on a judgment, pitf. may indorse the particulars 
on the writ of summons under C. L. P. Act, 1852 
(c. 76), 8. 25, & on non-appearance, sign judgment 
under sect. 27.—HODSOLL v. BAXTER (1858), 
EK. B. & BE. 884; 28L.J.Q.B. 61; 31L.T. 0.8. 
856; 6 W. R. 686; 120 E. R. 739; sub nom. 
BAXTER v. HODSOLL, 4 Jur. N.S. 556, Ex. Ch. 
Annotations :—Apld. Grant v. Easton (1883), 13 Q. B. D. 

302. Distd. Bailey v. Bailey (1884), 18 Q. B. D. 855. 

See, generally, PRACTICE. ; 

853. Against individual partners — Judgment 
against partnership.|—Where pitf. has recovered 
judgment against a oe firm in the name 
of the firm, he may bring his action on the judg- 
ment against the individual members of the firm 
without having recourse to the procedure provided 
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by R.S. C., 1875, Ord. 42, r. 8, in respect to the 
issue of execution. K wv. CULLEN (1882), 
9Q. B.D. 355; 47 L. T. 307, D. O. 

See, generaily, PARTNERSHIP. 

854. Against married woman—aAfter unsatisfied 
execution against separate property.|—-Where a 
judgment has been given before 1913 against a 
married woman, execution being limited to her 
separate property, & no stay has been granted, & 
the judgment remains unsatisfied, it is open to 
pltf. to bring a fresh action on the judgment & to 
recover judgment thereon for the purnore of 
founding bkpcy. proceedings against the married 
woman under Bankruptcy & Deeds of Arrange- 
ment Act, 19138 (c. 34), 8. 12. Semble: however, 
s. 12 of that Act is retrospective so as to make 
such fresh action unnecessary.—SHAW v. ALLEN 
(1914), 830 T. L. R. 631. 

See, generally, HUSBAND & WIFE, Vol. XXVII., 
pp. 252-254. 

855. Effect of agreement not to issue execution.] 
——If a man enters into a rule in K. B. not to sue 
execution upon a judgment, & brings an action 
of debt upon the judgment, it is a breach of the 
rule (per CuUR.).—ANON. (1696), 2 Salk. 596; 
91 E. R. 504. 

856. What judgments—Judgment of inferior 
courts.]|— WILLIAMS v. JONES, No. 344, ante. 

—— County court.|—See CoUNTY CoURTs, 
Vol. XITI., p. 511. 





(6) Defences to Action. 


857. Matter not pleaded in former action— 
Matter available.|—Where a person who has 
become bkpt. is sued for a cause of action accruing 
before his bkpcy., & pending the suit & before 
trial obtains his certificate, he must plead it puis 
darrein continuance; & if he neglects to do so, 
& judgment is obtained against him, he cannot 
plead his certificate to an action on such judg- 
ment.—ToppD v. MAXFIELD (1826), 6 B. & C. 105; 
9 Dow. & Ry. K. B. 171; 108 E. R. 391. 
Annotation :—Refd, Rossi v. Bailey (1868), L. R. 3 Q. B. 621. 


: ——.]—See, generally, ESTOPPEL, Vol. 
XXI., pp. 174 et seq. 

35 Matter not formerly available.}— 
In a former action by pe against deft., deft. 
pended never indebted, but afterwards withdrew 

is plea, on an agreement that judgment should 
not be signed before May 8. dn May 7, deft. 
registered a decd under the Bkpcy. Act, 1861 
(c. 134), s. 192, containing a release from his 
creditors, but he did not plead it in the action. 
On May 8, pltf. signed judgment. In an action 
brought on the judgment :—Held : (1) the interval 
between the rs peeps of the deed & the signing 
of judgment did not give deft. such an opportunity 
of pleading the deed as to disable him from 
availing himself of it in the second action ; (2) the 
agreement, under which the plea of never indebted 
was withdrawn, precluded deft. from pleading 
any other plea in the former action, & that he 

ear therefore, now avail himself of the deed. 
u.: whether, supposing deft. had had the 
opportunity & power of pleading the deed, & had 
neglected to do so, he could now avail himself of 
i. BRAUN v. WELLER (1867), L. R. 2 Exch. 183; 

i L. Atos 100; 16L. T. 22; 15 W. R. 619. 

-—~Ase to (1 Allen gv. r (1870), L. R. 

Pets eet Ra. ats Gates G8T0} UB 

(see 1S Ww. ee v, Mentd. Re Weller, Ez p. Weller 
XXI, pp. 178. aa generally, ESTOPPEL, Vol. 

Res judicata—As a bar to subsequent proceed- 


oe omen 
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ee” generally, ESTOPPEL, Vol. XXI., pp. 
359. Writ of error pending.J—It is admitted 


that a plea [that a writ of error is pending) would 
be bad in an action of debt on a judgment (LoRD 
DENMAN, C.J.).—SNooKk v. MATTOCK (1886), 5 
Ad. & El. 239; 2 Har. & W. 188; 6 Nev. & 
M. K. B. 783; 5L. J. K. B. 206; 111 E. R. 1156. 


Annotations :—Reld. Burnaby v. Karle (1874), L. R. 9 Q. B. 
490. Mentd. King v. Simmonds (1 thy Q. B. Bad: 
Trek ae mee: 387; Garrard an 

; . B. 231; thers v. 59), 
ge eo: v. Parker (1859) 


360. ———.]—-Trespass for mesne profits between 
July 10, 1826, & the commencement of the suit. 
Pleas: (a) That pltf. was not possessed of the 
premises modo ect forma. (b) That the premises 
were the soil & freehold of deft. during all the time, 
etc. Replication, by way of estoppel, to cach 
plea, that, after July 10, 1826, pltf. commenced 
an action of ejectment for recovery of the same 
premises on a demise laid July 10, 1826, for four- 
teen years, & a demise laid Dec. 26, 18381, for seven 
years, & an oustcr on Dec. 27, 1831, & had judg- 
ment to recover his said terms; concluding with 
a prayer of judgment if deft. ought, during the 
said terms. to be admitted, etc. :—Held: (1) the 
replication was good; (2) a rejoinder, stating 
that no writ of execution was ever issued, nor had 
pltf. ever had possession of the premises, but that 
a writ of error upon the judgment was still pending 
& undetermined, was bad.—Dor v. WRIGUT 
(1839), 10 Ad. & El. 763; 2 Per. & Dav. 672; 
113 HK. R. 289. 

Annotations :-—.A8 fo (1) Refd. Doo v. Wellsman (1848), 
2 Exch. 368; Freeman v. Cooke (1848), 2 Exch. 654; 
Matthew v. Osborne (1853), 13 ©. B. 919; Wilkinson v. 
Kirby (1854), 15 C. B. 430 3 Feversham v. Minerson (1855), 
11 Exch. 385. As to (2) Refd. Buther v. Brayno Usk0 , 
7C. B. 815; Burnaby v. Karle (1874), L. K. » Q. B. 490. 
Generally, Mentd. Waters v. Wators (1848), 2 De G. & Sm. 
591; Ryan v. Clark (1849), 14 Q. B. 65; Litchfield v. 
ioe 850), Exch. 939; Doo v. Challis (1851), 17 Q. B. 


Judgment obtained by fraud—Foreign Judgment.] 
— See CoNFLICT OF Laws, Vol. XI., pp. 456, 457. 


(c) Costs. 
See PRACTICE. 


B. By Execution. 


See, generally, EXECUTION, Vol. XXI., pp. 415 
et seq. 
Whether leave necessary.}|—See IExXECUTION, 


Vol. XXI., pp. 424 et seq. 
Particular forms of execution-—Writ of flerl 
facias.|—See EXECUTION, Vol. XXI., pp. 470 et 


&e€q. 
as Writ of elegit.}——See ExEcuTION, Vol. 


XXI., pp. 556 et seq. 
Writ of capias ad satisficilendum.|—Sce 


EXECUTION, Vol. XXI., pp. 580 et seq. 
Writ of delivery.]|—Sce Execution, Vol. 


XXI., pp. 583 et seg. 
—— Writ of possession.|—See ExrecuTion, Vol. 


XXI., pp. 583 et seq. 
Writ of sequestration.|—See EXEvUUTION, 


Vol. XXI., pp. 591 ef seq. 
Equitable execution—Appointment of receiver.) 


—See RECEIVERS. 











C. By Charging Order. 


361. Judgment for payment at future date.]— 
BAGNALL v. CARLTON, No. 312, ante. 
See, generally, EXECUTION, Vol. XXI., pp. 647 


ef seq. 
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Sect. ).— Judgments: Sub-sect. 1, D., E., F. &G.; 
sub-sect, Sects. 2 & 3: Sub-sects. 1 & 2.) 


D. By Garnishee Proceedings. 


See, generally, EXECUTION, Vol. XXI., pp. 623 
et seq., Nos. 2089 et seg. 


E. By Proceedings in Bankruptcy. 


See, generally, BANKRUPTCY, Vol. IV., pp. 90 
et seq. 


F. Under Judgments Extension Act, 1868. 
See CONFLICT OF Laws, Vol. XI., pp. 469 et seq. 


G. By Attachment and Committal. 


See CONTEMPT OF CouRT, Vol. XVI., pp. 46 ef 
Beg. 


SUB-SECT. 2.—FOREIGN AND COLONIAL 
JUDGMENTS. 


Whether enforceable In England.|-—See Con- 
FLICT OF Laws, Vol. XI., pp. 444 et seq. 

Mode of enforcement.|]—-See CONFLICT OF Laws, 
Vol. XI., pp. 466, 467. 


Srectr. 2.—DECREES. 


362. Whether within Judgments Act, 1888 (c. 
110), s. 18—Decree for specific performance— 
Payment of purchase-money.|— Decree for specific 
performance, with references to the Master to 
compute interest & tax costs, & ordering deft. 
to pay purchase-money & interest & costs when 
oo :—-Held: this constituted a judgment 

ebt. 

The decree in this case was of a higher nature 
than a mere judgment or decree quod computet. 
It was substantially an order to pay a definite 
sum & a final adjudication. 1t must be placed on 
the footing of a judgment (KNIGHT Brucg, V.-C.). 
——BEAUFORT (DUKE) v. PHILLIPS (1847), 1 De 
G. & Sm. 321; 9 L. T. O. S. 352; 11 Jur. 600; 
63 1. R. 1087. 

Annotations :--Distd. Chadwick v. Holt (1856), 8 De G. M. 
& G. 6843; Garner ev. Briggs (1858), 27 L. J. Ch. 483. 
Refd. Taylor ». Roo, (1894) 1 Ch. 443. 

63. Unascertained sum—Decree for ac- 
count.|—-A decree for payment of what shall be 
found due to pltf. upon an account directed by 
the decree dves not entitle him to a charging order 
under above sect.—- CHADWICK v. Hour (1856), 8 
De G.M. & G. 584; 26L. J. Ch. 76; 27L. T. 0.8. 
280; 2 Jur. N.S. 918; 4 W.R. 701; 44 E.R. 
6] d, Li: JJ. 

An maaan ~~ Consd. Clarke v. Clarke (1873), L. R. 3 P. & D. 
) 


Foreign and colonial decrees.}—Sce CoNFLICT 
OF Laws, Vol. XI., pp. 470, 471. 
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SEcT. 3.— ORDERS. 
SUB-sECT. 1.—IN GENERAL, 

See, now, R.S. C., Ord. 42, r. 24. 

3864. Whether within Judgments Aot, 1838 
(c. 110), s. 18—‘‘ Costs, charges & expenses.’’]— 
(1) The above Act does not authorise a party to 
issue execution for money awarded by an arbi- 
trator. 

(2) The words ‘‘ moneys or costs, charges or 


PART XIII. BECT. 8, SUB-SECT. 1. 
0. Lredy of court to enforce— Until 


sel aside—EKven when wrong.}— Where 


the ot. having jurisdiction over the 
subject matter makes a wrong order, 
nevertheless, while such order stands, 


JUDGMENTS AND ORDERS. 


expenses,” in the above sect. mean money decreed 

or ordered to be paid, together with the costs, 

etc., to be ascertained on taxation by the officer 
of the ct., & no order to pay costa is requisite after 

taxation.—JONES v. WILLIAMS (1841), 8 M. & W. 

349; 9 Dowl. 702; 10 L. J. Ex. 253; 5 Jur. 

895; 151 EB. R. 860; previous proceedings (1839), 

11 Ad. & El. 176. 

Annotations :—As to (1) Refd. Hare v. Fleay (1851), 15 Jur. 
1038. ds to (2) Consd. eevee v. Roe, (1894) 1 Ch. 413. 
Refd. Doe d. Harrison v. Hampson (1847), 4 C. B. 745; 
Re Lilley v. Harvey (1849), 14 Q. B. 403; Widgery v. 
Tepper, Hall v. Tepper (1877), 6 Ch. D. 364. Generally, 
Mentd. Nash v. Swinburne (1842), 3 Man. & G. 853. 


365. Order for payment into court.|— 
Semble : an order of a ct. of equity for the payment 
of money into the bank in the name of the 
Accountant-General, to the credit of a cause 
depending in that ct., is not an order to which the 
effect of a judgment is given by the above sect.— 
GipBs v. PIKE (1841), 8 M. & W. 223; 9 Dowl. 
731; 10 L. J. Ex. 309; 151 E. R. 10193; subse- 
quent proceedings (1842), 9 M. & W. 851. 

366. Order for payment of solicitor’s bill— 
After taxation.|—-By rule of ct., the costs of an 
attorney against his client were referred to taxa- 
tion by the master, on the usual undertaking to 
pay what should be found due. The master 
having made his allocatur, & the money not having 
been paid, the ct. made an order that the client 
should pay the money, but that the attorney 
should abandon his right to move for an attach- 
ment; the purpose of applying for such order 
being that the attorney might become a judgment 
creditor under the above sect.—N¥EALE v. POSTLE- 
THWAITE (1841), 1 Q. B. 243; 4 Per. & Dav. 623 ; 
Woll. 144; 10 L. J. Q. B. 134; 5 Jur. 747; 113 
la. R. 1122. 
se har AH :—Refd. Hodson v. Patterson (1842), 4 Man 


& G. 333; Doe d. Harrison v. Hampson (1847), 4 C. B. 
745, Mentd. Wilson v. Foster (1843), 6 Man. & G. 149. 


See, generally, SOLICITORS. 

Costs—Under interpleader order.]|— 
A party entitled to costs under an interpleader 
order is not bound to take out execution under the 
Interpleader Act, 1831 (c. 58), s. 7, but may make 
the order a rule of ct., & take out execution under 
the above sect.—CrETTI v. BARTLETT (1842), 
9M. & W. 840; 1 Dowl. N.S. 928; 11 L. J. Ex. 
293; 152 E. R. 356. 

sear al :—Refd. Daniel v. Barry (1843), 12 L. J. Q. B. 











Sec, generally, INTERPLEADER, Vol. X XIX, pp. 497 
et seq. 
——— Costs of the day.|—Where deft. 





368. 
had obtained a rule for the costs of the day for not 
proceeding to trial, & the master, by his allocatur, 
indorsed on the rule, had ascertained the amount 
of such costs, the ct. thought it unnecessary to 
grant deft. a rule for the payment of that amount, 
in order to entitle him to issue execution for it 
under the above sect.—Hopson v. PATTERSON 
(1842), 4 Man. & G. 333; 134 E. R. 1363; sub nom. 
Hopason v. Patrerson, 5 Scott, N. BR. 76; 11 
L. J. C. P. 289. 

Annotations :—Refd. Wright v. Burroughes (1844), 13 L. J. 
- B. 248; Doe d, Harmon ». Hampson (1847), 4 C. B. 

745; Taylor rv. Roe, (1894) 1 Ch. 413. 

369. Interlocutory order.]|—TAYLOR 
v. RoE, No. 372, post. 

3 Unascertained sum.] — The ct. re- 
fused to make an order, under the above sect., 
for the payment of a sum alleged to have become 
ait bps under an award, where the money was 
not ascertained to be due & payable at the time of 











of the ct. to enforce it.— 


it is the dut 
| ISBET (1898), 24 V. L. R. 


NISBET fv. 
340.—AUS., 


* 
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he making of the award._—_GRAHAM v. DARCEY 
(1848), 6 Co B. 537; 6 Dow. & L. 885; 18 L. J. 


Cc. P. 61; 12. T. 0.8. 149; 136 E. R. 1358. 


371. ——— Order against executor—To make 
good sum to estate.|—-(1) A decree in the ct. of 
istered in the Ct. of Common Pleas, 
under the above Act, declared that the exor. of a 
testator was liable to make good to testator’s 
estate a certain sum of money, & that the exor. 
should be charged with the amount in his account 
of the personal estate :—Held : this decree did not 


equity, 


constitute a judgment debt. 


(2) In a suit to administer the estate of the 
deceased exor., a decree, registered under the 
above Act, directed that an account should be 
taken of what was due to testator’s estate, & that 
pitf. should go in & prove as a creditor for the 
amount certified to be so due :—Held: pltf. could 
not claim as a judgment creditor, & was not 
entitled to any priority over specialty & simple 
contract creditors.—GARNER v. Briaas (1858), 27 
L. J. Ch. 483; 31 L. T. O. S. 68; 4 Jur. N.S, 
sub nom. GARNER v. BRIGGS, GARNER v, 


230 ; 
Moorr, 6 W. R. 378. 
-tnnotation :-~ Retd. Taylor v. Roo, [1891] 1 Ch. 413. 


372. 





order.— TAYLOR v. Rok, [1894] 1 Ch. 413; 
So). Jo. 142; 3 R. 806. 


ae oe -—Mentd. Shrager v. Dighton, (1924) 1 K. B. 
wit. 
To carry interest.|—See Nos. 420-130, 140- 





447, post. 


373. Leave to enforce—Whether necessary.}— 
It is not necessary to apply for leave to issue 
execution upon a judge’s order, under the above 
a demand of the costs should 
issued.— WALLIS v. 
SHEFFLELD (1839), 7 Dowl. 793; 9 L. J. Ex. 2; 


sect. But semble : 
be made before execution 


3 Jur, 1002. 

374. Under Courts (Emergency Powers) 
Act, 1914 (c. 19), s. 1 (1), rule 2 (1)—-To what court 
application.|—-By the above rule, the ct. to which 





an application is made under s. 1 (1) of the Act for 


leave to enforce an order for the ayment of money 
shall be the ct. by which the order has been made 


or in which it is being sought :—Held: where the 


ct. to which the application must be made is the 
Ct. of Appeal, that Ct. will refer the facts to a 
master for inquiry & report, & wil] act on such 
report.—-EVANS v. MAIN COLLIERY Co., Lp. 
(1914), 31 T. L. R. 127, C. A. 

_ 375. By counterclaim.]—PHitporr v. LEnAIN, 
No. 376, post. 


cain tetire 





Sun-secr. 2.—By ACTION. 

See R.S. C., Ord. 42, r. 24. 

876. Order for payment of costs.|—Costs pay- 
able under a judge’s order can be recovered by 
action or counterclaim.—PHILPOTT v. LEHAIN 
(1876), 35 L. T. 855. 


Annotations :~Apld. Norton v. G ory (1895) 
10. Refd. Godfrey v. George, [1896] 1 Q. B. 48. 


we —— Order of Judicial Committee— 
D ough in collateral proceeding to pending suit.1— 
a will lie on the final order of the Judicial 
vommittee of the Privy Council for payment of 
costs, notwithstanding the order is made in a 
proceeding collateral to the original suit; & that 
suit is still undetermined.—HUTCHINSON v. GIL- 
LESPIE (1856), 11 Exch. 798; 25 L. J. Ex. 103; 


73 OL“. T. 
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Interlocutory order—For payment of 
costs.|—An interlocutory order directing the pay- 
ment of costs by one person to another comes 
within the above sect., & carries interest on the 
costs thereby awarded as from the date of such an 
63 


LL. J. Ch. 282; 70 L. T. 232; 42 W. 1. 426; 38 
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26 L. T. O.S. 275; 2 Jur. N.S. 403; 4 W. R. 802: 

156 E.R. 1055.” pe 

Annotations :—Apld. Marbella Iron Ore Co. v. Allen (1878), 
47 L. J. Q. B. 601. ; ; 
Q. B. D. 855. Refd. soln’ >. Wilde, L901 RB 8 ~ 
878. ——— Order on judgment by House of 

Lords.]—An action will lie on an order ve the House 

of Lords directing an unsuccessful applt. to pay 

resp.’s costs. 

Deft. A. was trustee in bkpcy. of B., who had 
before his bkpcy. given notice of appeal to the 
House of Lords against a judgment of the Ct. of 
Iixch. Chamber in favour of plitfs., against whom 
B. had brought an action, & obtained judgment 
in the ct. below. Deft. having been added as a 
co-pltf. with B. by an order made in the action 
after his appointment as trustee in the bkpcy., 
prosecuted as applt. the appeal to the House of 
Lords. The llouse of Lords dismissed the appeal, 
& further ordered ‘‘ that applt. <A., trustee in 
bkpcy. of applt. B., do pay or cause to be paid to 
resps. their costs ’’ :—Held: pltfs. could maintain 
an action upon this order, & it imposed a personal 
liability upon A.—MARBELLA IRON Ore Co. v. 
ALLEN (1878), 47 L. J. Q. B. 601; 388 L. T. 815; 
42 J. P. 679. 

Annotation :—Refd. West Ham Union Grdns, v. St. Matthew, 
Bethnal Green, (1895) 1 Q. B. 662. 

379. Interlocutory order.|—-Where the 
ct. has made an interlocutory order for payment 
of costs, the party to whom they are payable may 
inaintain an action to recover the amount from 
the party ordered to pay the costs, & may issue 
a bkpcy. notice against him upon a judgment so 
obtained.—Re Boypb, La p. MceDermworr, [1895] 
1 Q. B. 611; 64 T. J. Q. B. 489; 72 L. T. 348 ; 
2 Mans. 1668; 14 KR. 364. 

Annotations :--Refd. Norton v, Gregory (1895), 73 L. T. 
10; Pritehett ». Mnglish & Colonial Syndicate, [1899] 
2Q. 2B. 428: Saville. Dalton, (1015) 3 K. EB. 174. 

380. Order of Probate Division.] ——- In 
an action in the Probate Div. an order was made 
by the registrar that proceedings should be 
discontinued, & that deft. should pay pltf.’s taxed 
costs. The costs were taxed, & an order was 
made by the President of the Probate Div. that 
deft. should pay to pltf. £127, the amount of the 
taxed costs. Pitf. sued deft., in the Q. B. Div., 
upon a specially indorsed writ, to recover that sum 
of £127, & obtuined leave to sign final judgment 
under R. S. (., Ord. 14:--7Teld: an action could 
be brought in the Q. B. Div., upon the order 
of the Probate Div., & leave to sign final judgment 
under Ord. 14 was properly given.-—NOR?TON v. 
GREUORY (1805), 73 L. T. 103; 11 TT. La Rh. 4389 5 
14 R. 735, C. A. 

Annotatiums : —Consd. Robins ». Robins, [1907] 2 K. B. 13. 
Retd. Godfrey v. Goorge, (1896) 1 Q. B. 18; Ivimey v. 
Ivimey, [1908) 2 K. B. 260. 

381. By solicttor—On application to strike 
off rolls.]—An action will lie upon an order of the 
ct. by which a solr. is ordered to pay the costs of 
an application to strike him off the rolls, not- 
withstanding the fact that an unsuccessful applica- 
tion to attach him for disobedience to the order 
has been made by the person to whom he was 
ordered to pay the costs.—GODFREY v. GEORGH, 
[1896] 1 Q. B. 48; 65 L. J. Q. B. 249; 44 W. R. 
245; sub nom. GODFREY v. G., 73 L. T. 599; 
40 Sol. Jo. 117, C. A. 
Annotations :—Consd. Furber v. fiat dare Ga sa) 2Q. BR. 719. 

a . B. 260. 


Expld. Ivimey v. lIvimey, (1908 Consd. 
Seldon v. Wilde, [1911] 1 ro B. 701. Refd. Pritchett 7 


English & Colonial Syndicate, {1899} 2 Q. B. 428; Savill 


v. Dalton, [1915] 3 
882. On motion for attachment.] — 

















An order was made by a judge in the Ch. Div. 
that deft., a solr., should pay to pitf., the costs 
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Sect. 3.—Ordera: Sub-sects. 2, 3, 4, 5, 6, 7 & 8. 
Sects.3 & 4. Parta XIV. & XV.) 


of a motion by pltf. for the attachment of deft. for 

contempt of ct. in not having delivered to pitf. 

a bill of costs pursuant to an order for taxation 

of costs. The costs of the motion having been 

taxed, pltf. sued deft. in the K. B. Div. to recover 
the amount thereof :—Held: the order for costs 
was not made in a criminal or quasi-criminal 
matter & the action was maintainable.—SELDON 

v. WILDE, [1911] 1 K. B. 701; 80 L. J. K. B. 

282; 104 L. T. 194, C. A. 

Annotation :-—Consd. Scott v. Scott, [1912] P. 241. 

888. Order of county court.]}—An action is 
not maintainable upon an order of a county ct. 
for a heen of costs.—FURBER v. TAYLOR, [1900] 
2Q. B. 719; 69 L. J. Q. B. 898; 83 L. T. 308 ; 
48 W. ht. 689, C. A. 

Annotation :—Consd. Savill v. Dalton, [1915] 3 K. B. 174. 

, 884. Order of Divorce Court.]—An action 
in the K. B. Div. will not lie to recover a sum 

ayable for costs under an order of the Divorce 
bt but such order can only be enforced by the 
methods prescribed by the Divorce rules & regula- 

tions.—IVIMEY v. Ivimiy, [1908] 2 K. B. 260; 77 

ae K. B. 714; 99 L. T. 75; 62 Sol. Jo. 482, 

Annotation :—Refd. Leavis v. Leavis, [1921] P. 299. 

385. Garnishee order.]|—An action for debt will 
lie on a garnishee order, but should not be resorted 
to if the amount can be recovered by execution 
under hk. S. C., Ord. 45, r. 3. 

A garnishee order absolute had been obtained, 
under Ord. 45, r. 3, against a limited co., having 
property abroad, but none in this country on which 
execution could be levied :—Held: under B.S. C., 
Ord. 42, r. 24, the garnishor could maintain an 
action on the garnishee order for the debt thereby 
ordered to be paid to him by the co., the garnishees, 
with a view to his presenting a petition, as a judg- 
ment creditor, for winding up the co.—PRITCcHETT 
v. ENGLIsH & COLONIAL SYNDICATE, [1899] 2 
Q. B. 4283; 68 L. J. Q. B. 801; 81 L. T. 206; 
47 W. RK. 577; 48 Sol. Jo. 602, C. A. 

Annolations :-—Refd. Furber v. Taylor, {1900] 2 Q. B. 719; 
Geisse v. Taylor, [1905] 2 K. B. 658; Savill v. Dalton, 
(1915) 3K. B. 174, 

386. Order for payment of alimony—Alimony 
pendente lite.|--An order to sign final judgment 
under It. 8S. C., Ord. 14, r. 1, will not be made 
where the action is for arrears of alimony pendente 
lite, payable under an order of the Probate & 
Divorce Div.—Batitny v. Barney (1884), 13 
Q. B. D. 855; 63 L. J. Q. B. 583, C. Aw; affy., 
50 L. T. 722, D. ©. 

Annotations :-—Consd. He Otway, Ex 
L. T. 855; Westmoreland Green 
Foilden, (1891) 3 Ch. 15. Expld 
(1895), 73 L. T. 10. Apld. Robins v. Robins, [1907] 2 
K. B. 13. Expld. Ivimey v. Ivinoy, (1908) 2 K. B. 260 ; 
Beatty v. Bea ty, (1024) 1 K. B. 807. Refd. Linton v. 
Linton aah as Q. B. D. 239; Chalk, Webb v. Tennent 

ce esith oh edhe aNd aks 

Watkins (1896), 12 'T. L. R. 165. aus 

387. - Arrears of permanent allmony.|— 
No action will lie in the K. B. Div. to recover 
arrears Of permanent alimony payable under an 
order of the Probate & Divorce Div., such an order 
not boing a final & conclusive judgment upon which 
an action of debt to enforce it may be maintained. 
—Rostns v. Rosins, [1907] 2 K. B. 18; 76 
yee B. Beye 96 L. T. 787; 23 T. L. R. 428. 

nr ns -— Neild. B an I 

Mentd. Joftriog ce Feutries (190y Fer ole ye wo 

888. Arrears due at husband’s death.]— 
Where an order has been made against a husband 
for judicial separation & for payment of alimony, 








. Otway (1888), 58 
Blue Slato Co. »v. 
- Norton v. Grogory 


















JUDGMENTS AND ORDERS. 


his widow may recover against his estates if 
solvent, any arrears of alimony due at his death. 


Because the ct. to deal with the order during the 


husband’s lifetime is the Divorce Ct., that is, in 
my judgment, no reason for holding 
cannot be enforced as a debt after the jurisdiction 
of that ct. has come to an end by reason of the 
husband’s death (SARGANT, J.).—Re STILLWELL, 
BRODRICK v. STILLWELL, [1916] 1 Ch. 365; 
L. J. Ch. 314; 114 L. T. 604; 82 T. L. R. 285; 
60 Sol. Jo. 322. 

Annotations :—Apld 


that arrears 


85 


. Re Naters, rv. Naters (1919), 
88 L. J. Ch. 621. Folld. Firman v. Royal, (1925) 1 K. B. 
681. Refd. Maconachie v. Maconachie, Maconachie v. 
Maconachie & Blake (1916), 33 T. L. R. 60. 
See, generally, HusBaAND & WiF8, Vol. XXVII., 


pp. 540 et seq., 564, 565. 


889. Order for payment of money—Order of county 


court— Exercising bankruptcy jurisdiction.) —An 
action is maintainable upon an order for the pay- 
ment of money made b 
exercise of its bkpcy. jurisdiction.—SAVILL v. 
DALTON, (1915]3 K. B. 174; 8 


113 L. T. 477; 59 Sol. Jo. 562; (1915] H. B. R. 
154, C. A. 


a county ct. in the 


4L. J. K. B. 1583 ; 


Balance order.|—See COMPANIES, Vol. IX., p. 


921, Nos. 6314, 6315. 


Whether writ may be specially indorsed.]—See 


PRACTICE. 


Judgment against debtor & surety—Time given 


after judgment.]|—See GUARANTEE, Vol. XXVI., 
p. 183, Nos. 1407, 1408. 


SuB-SECcT. 3.—By EXECUTION. 
See, generally, EXECUTION, Vol. XXI., pp. 415 


et seq. 
Whether leave necessary.] — See EXECUTION, 
Vol. XXI., pp. 424 et seq. 


Particular forms of execution-—Writ of fleri 


facias.|—See EXECUTION, Vol. XXI., pp. 470 
et seq. 





Writ of elegit.) — See Exrcurion, Vol. 
XXI., pp. 556 et seq. 

—— Writ of capias ad satisfaciendum.|—<See 
EXECUTION, Vol. XXI., pp. 580 et seq. 
Writ of delivery.|—See ExEcuTIon, Vol. 
XXI., pp. 583 ef seq. 

—— Writ of possession.|——See EXECUTION, Vol. 
XXI., pp. 585 et seq. 
Writ of sequestration.|—See ExHCUTION, 
Vol. XXI., pp. 591 et seq. 

Equitable execution—Appointment of receiver.) 
-—See RECEIVERS. 








SUB-SECT. 4.—By PROCEEDINGS IN BANK- 
RUPTCY. 
Whether a ‘‘ final judgment.’’]—See BANK 


ruptcy, Vol. IV., pp. 90 et seg.; &, generally, 
Part IT., Sect. 2, ante. 


SUB-SECT. 5.—By CHARGING ORDER. 


jo generally, EXECUTION, Vol. XXI., pp. 647 
et seq. 


Sus-secr. 6.—By GARNISHEB PROCEEDINGS. 


See, generally, EXEcUTION, Vol. XXI., pp. 628 
et seqg., Nos. 2089 ef seq. 


Part XV.—SATISFACTION OF JUDGMENTS AND ORDERs. 


Sus-sEctT. 7.—UNDER JUDGMENTS EXTENSION 
Act, 1868. 


See CONFLICT OF Laws, Vol. XI., pp. 469 ef seq. 


Susp-sEcr. 8.—By ATTACHMENT AND COMMITTAL. 
See, generally, CONTEMPT OF CouRT, Vol. XVI., 
pp. 38 et seq., 46 et seq. 
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SEecr. 8.—TIME FOR ENFORCING. 
See, generally, Lumrration or ACTIONS. 


Secr. 4.—COSTS. 
See PRACTICE. 





Part XIV.——Registration. 





Of judgment.|—-See, generally, EXECUTION, Vol. 
XXI., pp. 566 et seq.; ExrcuTors, Vol. XXIII, 
pp. 353, 354; & see, now, Law of Property Act, 
1925 (c. 20), s. 195 (3); Land Charges Act, 1925 
(c. 22), ss. 8, 7 

——— In Middlesex.]— See ExEcvuriIon, Vol. 
XXI., pp. 567, 568, Nos. 1429-1431. 


390. In Yorkshire.]—In 1848, A.’s judgment 
was obtained & registered in Yorkshire. 





In 1850, B.’s judgment was obtained & regis- 
tered both in Yorkshire & in the Common Pleas. 
After this, A. for the first time registered his judg- 
ment in the Common Pleas :—Held: A.’s judg- 
ment had priority over B.’s as to lands in York- 
shire.—NEVE v. FLoop (1864), 33 Beav. 666; 4 
New Rep. 207; 34 L. J. Ch. 89; 10 L. T. 520; 
10 Jur. N. S. 607; 12 W. R. 897; 55 FE. RR. 527. 

Of lis pendens.]—See Land Charges Act, 1925 
(c. 22), ss. 1-3 ; SALE oF LAND. 


Part XV.—Satisfaction of Judgments and Orders. 


391. What amounts to——- Whether cross de- 
mand.|—By satisfaction of a judgment is meant 
that the judgment is discharged by money paid on 
account of the judgment, not the existence of a 
cross-demand against the judgment creditor 
(PARKE, B.).—CooKE v. Crorrs (1843), 1 Dow. & 
ls. 360; 1L.T. O. S. 316; 7 Jur. 679. 

392. Whether payment into court.|— 
CRAWFORD v. Scort (1843), 1 L. T. O. S. 432. 

393. Judgment as security for larger sum 
than nominal amount—Payment of nominal 
amount. |-—]eft. He indebted to pltf. in the sum 
of £1070, agreed to allow a judgment he had before 
given for £500 to stand as security for the payment 
of the £1070. After the passing of Judgments 
Act, 1835 (c. 110), a third person purchased deft.’s 
land with notice. Deft. afterwards died :—Held: 
deft. in his lifetime would not have been entitled 
to have satisfaction entered on the roll on payment 
of £500 & interest, & a purchaser with notice stood 
In the same position.—CnraFrrs v. WILKINSON 
(1843), 4 Q. B. 74; 3 Gal. & Dav. 280; 12 L. J. 
Q. B. 153; 7 Jur. 105; 114 BE. R. 825. 

‘ ——- Seizure by sheriff—Under writ of fleri 
acias.|— See EXECUTION, Vol. XXI., p. 508. 

394, Whether presumed — After lapse of time.] 
—Where & judgment is still standing out, & no 
satisfaction entered, this ct. will not, merely on a 
eee Mane from length of time, decree it to be 
8a, isfied.—KEmMys v. RuscomB (1740), 2 Atk. 45; 
26 EK. R. 424, 


395. ——_ ____ 











Twenty years.|—-Twenty years 
affords a presumption of payment on a judgment. 


PART XV. 


d. What amounts to.] — SEWELI been satisfied cannot 
BURPE (1847), 3 Kerr, 63. GAN. * | unless b re 

6. ——— Set-off. a 
(1881), 46D. ef TBP te McAuee R. & G.) 431.—C 

f. Sateen) th a 
Part tds pa -I— | whether a ju 


part yment 
be ey ment of a judgment must, 
an ext bment thereof, be 
resal by the creditor in 
©. JOHNSTON 


to 
ex mary way. — AR 
aa én ~ (1892), 24. N.S. R. 
(1883), 20 A. R. 412.—CAN, 


g. Effect of.}-—-A judgment having 
y express agreement. 
QUIRE v. CARH eee) 28 N. 8. BR. (16 


h. How ascertained.}—Theo question 
ent haa been satisfied 
or not cannot : inquired into in asum- 
MB 
334.—CAN. 


k. Vacating entry—Grounds for.}— 


—CURTIES v. Fitzpatrick (1796), Peake, Add. 
Cas. 92, N.P. 

396. Entry of—Nunc pro tunc—After death of 
plaintifY — Satisfaction acknowledged.| — DAniow 
ae (DUKE) (1739), Barnes, 258; Yi H.R. 


397. ——.] — Pltf. obtained judg- 
ments against deft. in two actions in this ct., 
& deft. obtained a judgment against pltf. in the 
Ct. of K. B. :—Held eft., upon acknowlcdging 
satisfaction for the amount of the judgments in 
this ct., on the judgment she had obtained against 
pltf. in the Ct. of K. B., might enter satisfaction 
on the judgment rolls in the two actions in this 
ct., although pltf. had died, & more than two years 
had elapsed before judgment had been entered 
up against her in the Ct. of K. B., the verdict 
having been obtained in her lifetime, subject to a 
reference, & a rule nisi to reduce the damages 
awarded by the arbitrator being pending at the 
time of her death.—BnipGEs v. SmuyrH (1831), 8 
Bing. 29; 1 Dowl. 242; 1 Moo. & S. 93; 1 L. J. 
C. P. 335 131 E.R. 311. 


Annotations :—Consd. Miles v. Bough (1846), 6 TL. T..0. 8. 
325. Refd. Green v. Cobden (1837), 4 Scott, 4486. Mentd. 


Scott v. De Richebourg (1851), 11 C. IB. 447 

398. Proof of satisfaction — Plaintiff 
abroad.|—Where a judgment: has been satisfied, & 
pltf.is out of the country, so that the usual warrant 
to enter up satisfaction on the roll cannot be 
obtained, deft. must clearly prove that the 
judgment is satisfied before satisfaction can be 
entered.—DE Basros v. WILLMOTT (1835), 1 Hodg. 


15. 











In a class suit, in which a decrce bas 
been made, although pltf.’s claim bas 
been paid, the bill will not be dismissed 
nor a lis pendens vacated, whore otber 
persons may be entitled to the benefit 
of the decree, & to rctain the lis pendens. 
— ARNBERY v. THORNTON (1874), 6 
P.R.190.—CAN. 

1. ———,J— ONTARIO LIME 
ASSOCN. v. GRIMWOOD (1910),2 0. W.N. 
61; 22 0.1L. R. 17.—CAN. 

m. Debtor wrongfully diecharged— 


be revived, 
ent.—Ma- 
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399. Power of court to compel.]—The ct. 
or a judge will compel a pltf., who has received 
satisfaction of his judgment, to execute the proper 
satisfaction process, in order to have the entries 
of it on the registers duly vacated: & when the 
judgment is vacated, the entries of it are in 
effect vacated.—Fisu v. TINDAL (1862), 10 W. R. 
801. 

——.]-— See, generally, PRACTICE. 

400. Vacating entry——Grounds for — Whether 
combination to deprive attorney of costs.]— Where, 
in an action of replevin, pltf. obtained a verdict, & 
afterwards directed satisfaction to be entered on 
the roll, the ct. would not cause such entry to be 
vacated on the application of pltf.’s attorney, on 
the ground that pltf. & deft. had combined together 
to deprive such attorney of his costs.—ABBOTT v. 
Rice (1825), 8 Bing. 132; 10 Moore, C. P. 489 ; 
3L.J.0.8.C. P 202; 130 E. R. 463. 


Part XVI.—-Interest on 


SECT. 1._ WHEN ALLOWED. 

See RLS. C., Ord. 42, r. 16, Ord. 55, rr. 62-614. 

402. General rule.j|—Interest is not allowed on 
a judgment, except under special circumstances, 
& where there is no imputation on the creditor ; 
&, therefore, interest was refused on a judgment 
where the creditor, being also mtgee., had been in 
the veceipt of the rents & profits of the mortgaged 
estates; & the propriety of his conduct was 
questioned with respect to the manner in which 
he had become such mtgee., & with respect to his 
accounts, both as such mtgee., & also as solr., 
agent, & steward, to the mtgor.— LEWES v. 
MorGAN (1829), 3 Y. & J. 3043 148 E.R. 12338. 

408. Jurisdiction to allow—Judicial committee 
of Privy Council.|— Where a decreo of the Ct. of 
Appeal, affirmed by an Order in Council had 
ordered the repayment of moneys received by 
applt. in excess of his salary as manager of a co., 
but was silent as to interest on the sums so over- 
drawn :—Held: the ct. had power to order interest 
on further directions as a matter of discretion, but 
that as it appeared from the judgment of their 
Lordships that the Order in Council intentionally 
omitted a direction to that effect, the discretion 
of the ct. below should be overruled. As no 
claim for interest was made at the commencement 
of the action, it should be charged only on the 
amount decreed from the date of the decree of the 
Ct. of Appeal.—BuRLAND v. Earre, [1905] A. C. 
590; 741.5. P.C. 156; 93 L. T. 313, P. C. 

404. In account—Judgment for assault.]— ANON. 
(1678), Kreem. Oh. 87; 22 18. R. 1043, L. C. 





o. Fei 
—On a 


Judgment restored.}—The ot. will restore 
a judgment discharged without con- 
sideration upon false pretences of 
goths u oe an a a halanoe penne 

-——~RONCIA 0. MODONNELL (1853), 
2N. 8. h. (James) 55.—CAN. his 
: of arrested debtor— 
Without creditor's authority. }—Deft., 
having been arrested under execution 
issued on Bj udement recovered against 


n. Discharge 


d zssue— Lev 
elgned issue, directed to try 
whether by the a 
of the parties a cer 
been fully satisfied by a settlement 
made between them July, 
@ levy on all deft.’s property on Oct. 9, 
1843, appeared in 6 
under the terimns of the issue deft. could 
not avail himself of such levy as any 


AND ORDERS. 


401. ——- —_—.]—-Motion to set aside the 
satisfaction entered on the roll on ground of 
collusion between pltf. & deft. to ate the 
attorney of his costs. In motions of this kind 
there must be gross fraud shown, or the ct. will 
not interfere. 

Every case of this kind must depend on its 
particular circumstances; & no doubt a very 
strong case of fraud should be made out hefore 
the ct. will interfere: but this is a case of gross 
fraud & collusion between the parties to deprive 
the attorney of his costs. It is said that the 
attorney must look to other parties but pltf. for 
his costs as he did not retain the attorney; that 
is not made out: & here we see pltf. taking advan- 
tage of the verdict in his favour to get the six 
as (per CuR.).—PERRY v. ALLEN (1845), 6 

.T. O. 8. 174. 

Set-off of Judgments.|—See SET-OFF. 





Judgments and Orders. 


405. Judgment for slander.}] — ANON. 
(1678), Freem. Ch. 37; 22 E. R. 1043, L. C. 

406. Order lost & redrawn—Entered nunc pro 
tunc.]—WILLTAMSON v. HENSHAW (1747), 1 Dick. 
129; 21 K. R. 217. 

407. If reserved by decree.] —- Unless interest 
be reserved by the decree, the ct. cannot give it ; 
but the cause was reheard merely to introduce a 
reservation of interest.—HERLE v. GREENBANK 
(1763), 1 Dick. 370; 21 BE. R. 312, L. C. 

408. Action for debt on judgment.}—-In a debt 
on a judgment affirmed in error, the jury, by way 
of damages, may give interest upon the sum 
recovered by the judgment from the time of 
signing it; where, by the practice of the ct. in 
which error is brought such interest is not allowed 
in costs upon the affirmance.—ENTWISTLE v. 
co (1787), 2 Term Rep. 78; 100 HK. R. 

3 





409. ——.}]——- THOMAS v, EDWARDs (1796), 3 


Anst. 804; 145 Id. R. 1045. 
efanciauon -—Expld. Gaunt v. Taylor (1834), 3 My. & K. 
302 


410. Effect of unnecessary delay.}—-Interest after 
judgment is not usually allowed. But if the other 
party occasioned unnecessary delay I see no reason 
why in equity interest after judgment might not 
run (Sink W. Scorr).—THE EXETER (1799), 1 Ch. 
Rob. 173; 165 i. R. 139. 

411. In enforcing judgment.] — BANN v. 
DALzEL, No. 851, ante. 

412. Trover for bills of exchange.]— In trover 
for bills of exchange, the Ct. of Exch. Chamber 
allowed interest from the date of the final judgment 








Tay. 173.—CAN. 

p. Judgment by default.}—Judgment 
in default of a plea cannot include in- 
torest subsequent to the issue of the 
writ although judgment in default 
1846, | of appearance may.—MARTEL 0. 
ha (1885), 3 Man. L. R. 598.— 


on property.) 


eement & intent 
n judgment had 


dence :—Held : 


GILLIES 0%. 


q.-——. McDONALD 
(1891), 23 N. S. R. 411.—CAN. 


him by f., was discharged from | *atisfaction of the ju ent.—LUNT 
arrest without the authority of pitt, | e EsTaABRoOOKS (1846), 3 Kerr, 291.— r. ——.}-—-EWIne v, LATIMER (1903) 
or her golr, :— Held CAN. 5 Terr. L. R. 499.—CAN. 


: such unauthorised 

discharge did not constitute a satis- 

faction of the judgment, & was no 

answor to an action to revive the judg- 

ge berm ant Sk pot (1907), 
~L. R. : ~hL. KR. 115; 

N, Ss. R. 468—CAN. " 


PART XVI. SECT. 1. 

4023 i. General rule.}—The ct. will 
not order satisfaction to be entered 
upon a judgment, without payment of 
interest.—LOGAN wv. SECORD (1824), 


t. When judgment stayed—Pending 
appeal.) -—- Deft. obtained leave to 
apreel to Privy Council on paying into 
. ponount of ines 7 one peers 

nterest, appeal was kept pending two 
& a half years & then fanaed for want 


Part XVI.—INTEREST ON JUDGMENTS AND ORDERs. 


ch bills as had been received before the 
ers & upon all such as had been received 
d fterwards from the time of the receipt.— ATKINS 
y. WHEELER (1806), 2 Bos. & P. N. R. 205; 127 
BE. RB. 603, Ex. Ch. 

413. In administration action — Creditor pre- 
vented from rendering judgment available—By 
proceedings in suit.]—-Where an action was brought 
on bonds, & a cognovit was given in the action, & 
judgment entered up for the principal & interest 
then due :—Held: it was not competent to the 
representatives of the obligor, at the distance of 
ten years afterwards, in a suit for the administra- 
tion of the obligor’s assets, to question the validity 
of the bonds on the ground of usury. 

In the administration of assets, interest is not 
allowed on a judgment debt, merely on the 
ground that the creditor has been prevented from 
rendering available his judgment, by the decree 
& proceedings in the suit, though the debt may, by 
those means, have been withheld from him for 
several years.—BERRINGTON v. Evans (1831), 1 
You. 276; 159 E. R. 996. 

Annotations :-—~—Refd. ve iet v. Taylor (1849), 8 Hare, 120. 

Mentd. Whitaker v. Wright (1843), 2 Hare, 310. 

414. Creditors’ suit.|—-Where  exors., 
having money of their testator to la out at 
interest, lend that money on an agreement that 
the borrower shall give a mtge. to secure the 
repayment, & the borrower dies without having 
repaid the money, & without having given any 
mtge. or security, & a judgment is obtained at 
law for the debt against his exors.; no interest 
will be allowed on the judgment in the master’s 
office, in a creditors’ suit, to the party claiming 
under the judgment. 

_ A common judgment at law does not carry 
interest generally at law or in equity; but in 
cases in equity where a party asks indulgence from 
the ct., as, an extension of time, there the ct. 
will impose on him the condition of paying interest ; 
for where specialty creditors are restrained from 
does tae at law to recover a specialty debt, 
»ecause Of a suit in equity, there, semble: the 
ct. will not grant the injunction without making 
the exors. allow interest to the specialty creditors 
who are restrained by the injunction from 
recovering their debts & interest at law.—GAUNT 
asa on: 3 sr & K. 302; 3 L. J. Ch. 

o 5 4 W.11S 3; subsequent pr L - 
2 Hare, 413. g proceedings (1843), 
Annotations :—Consd. Booth v. Leicoster (18: ; 

AD Pea: Hyde ‘a tbe Harty Gradock (i 837), 8 Sin. 

Taylor v. Roe, 1894) 1 ch as ae 

415. ——— Costs to be taxed & paid out of estate.] 
—W here, in an administration action, costs have 
been directed to be taxed, & when taxed to be 
paid by the trustees out of testator’s estate, with 
a direction for division of the balance of the fund 
after such pe ymcue amongst the persons bene- 
ficially entit ed, interest is not, in the absence of 
Special direction payable on the costs.—Re 
(iescr as . oe poner on v. NEUMANN 
696; 37 W. R. 598. L. J. Ch. 260; 60 L. T. 

Interest on debt in administration of insolvent 








of rosecution :—Held : ltf. w 
entitied to issue execution for interest 
socrued from expiration of the year 
Or which {t had bean paid into ct. to 
Seabee of arrival of certificate from Privy 
na peatin Bg , Gppeal had lapsed.— 
ee LAG 
V.L.R.448.—AUB (878) 4 


&. ——.}—The question of allowing 
interest, for time Soagmont han been 


chequer Cts. Ac 


ed. 688.—-CAN 


stayed pursuant to Supreme & kx- 
t, s. 6, is a matter 
which the ot. will dispose of ex meru 
motu.— MCQUEEN v. Puarnrx MUTUAL 
FIRE INSURANCE Co., Cass. Dig. 2nd 


b. Undefended action.}-—-TEPPER v. 
FARMERS MUTUAL FIRE 
Co., {1924} 3 W. W. R. 440.—CAN. 

co. Interest on judgment against prin- 
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estates, see, generally, EXECUTORS, Vol. XXIV., 

pp. 819, 820. 

416. Warrant of attorney — Mortgage.) —J. 
executed a warrant of attorney to confess 
judgment ; the defeasance recited a mtge. made 
by M. to A., with a proviso for redemption on 
payment of the principal on a day named, with 
interest in the meantime; the defeasance further 
recited, that J. gave the warrant of attorney as 
a security for the payment of the interest after 
the rate, at the time, & in manner appointed by 
the mtge. deed; & that it was intended that 
judgment should be entered up forthwith; it 
further omar that no execution should be 
issued till default should be made in payment of 
the interest at the times, etc. (as before); but 
that, if default should be made in such payment, 
execution might be issued, at any time & from 
time to time thereafter, for all the arrears of 
interest then due, & thenceforth to accrue duce. 
Judgment was entered up on the warrant. The 
interest due up to the day named in the mtge. 
inclusively was paid soon after that day. After- 
wards, demand was made on J. for payment of 
interest accruing after the day. On application 
to the ct. to order satisfaction to be entered on the 
roll :—JIeld: the motion was at all events pre- 
mature, execution not having issued ; & it was not 
sufficiently clear, from the defeasance, that the 
warrant of attorney was intended to cover only 
the interest up to the day named, inclusively, for 
the ct. to interfere.—ATKINSON v. JONES (1835), 2 
Ad. & El. 439; 111 E.R. 170. 

417. Under Judgments Act, 1838 (c. 110), ss. 17, 
18——Costs ordered to be paid.|—Undcr the above 
sects. interest is recoverable on costs which one party 
is ordered to pay to another, but not on costs 
directed to be raised out of an estate.—A.-G. v. 
NETHERCOTE (1841), 11 Sim. 529; 10 I. J. Ch. 
162; 59 EB. R. 978. 

Annotations :-—-Refd. Re Marsden’s Extato, Withington +. 
A (1889), 40 Ch. D. 475; Taylor v. Roe, [1894] 
418. ——— Costs ordered to be raised out of 

estate.|—A.-G. v. NETHERCOTE, No. 417, ante. 

419. Administration action.| — /?c 
MARSDEN’S ESTATE, WITHINGTON v. NEUMANN, 
No. 415, ante. 

420. On cause of action—& costs.)—Scct. 
117 of the above Act gives interest on all 
judgments & therefore applies as well to judgments 
intrinsical to the actions as to judgments for costs. 
—PITCHER v. ROBERTS (1842), 12 L. J. Q. B. 178 ; 
7 Jur. 466. 

Annotation :-—Refd. Taylor v. Roo, (1894) 1 Ch, 413. 

421. On costs of nonsuit.]—— Under acct. 
17 of the above Act interest may be recovered 
on a judgment for costs of nonsuit.—NEWTON v., 
CONYNGHAM (LORD) (1848), 17 I. J. C. P. 288; 
11 L. T. O. 8S. 204, ex. Ch. 

Annotations :-—Refd. Taylor ». Roe, [1894] 1 Ch. 413. 
Mentd. Ward v. Boddington (1848), 12 L. T. O. 8. 27. 
422. Payment out of particular fund.] — 

Where the ct. orders payment out of a particular 

fund it is tantamcunt to a decision, not only that 

such fund is Jiable to make such payment, but 
also the interest directed to be computed thereon. 


cipal—Not allowed against bail.}—~Bail 
are only Mable for the sum sworn to 

costs, & the ct. will not allow 
interest on the judgment against the 
principal in an action or other recognis 

















ance.—BYRON v. BaTSaon & FLaaa 
pro)» 18 N. B. R. (2 P. & B.) 398.~- 


INSURANCE 
a. Verdict subject to award.}—~—When 
a verdict is given subject to an award, 
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Sect. 1.—When allowed. Sect. 2.] 


—Davis v. BRowNE (1851), 14 Beav. 127; 18 
L. T. 0.8.83; 561 E.R. 285; ona l, sub nom. 


a v. Browne (1855), 6 H. L. Cas. 556, 
Annotations :—Mentd. Booth v. Coulton (1861), 2 Giff. 
614; Edwards v. Warden (1876), 1 App. Cas. ; 
Wheatly v. Davies (1876), 35 L. T. 306; Re Hiscoe, 

Hiscoe v. Waite (1902), 71 L. J. Ch. 847. 

428. .}—Pltf. having issued execution for 
debt & costs at the time the above Act came into 
operation, before the amount thereof was satisfied 
but after that Act came into cperauien, issued a 
fresh writ of execution for the interest upon the 
judgment debt only, & subsequently received under 
the first execution the debt & costs :—Held: 
deft. was not entitled to enter up satisfaction on 
the judgment until the interest was paid upon 
the second writ of execution.— BISHOP v. HATCH 
(1852), 19 L. T. O. 8.122; 16 Jur. 1044. 

424. Judgment to secure annuity.| — 
Held: a judgment given for securing an annuity, 
carries interest under sect. 17 of the above Act.— 
KNIGHT v. BOWYE R (1859), 4 De G. & J. 619; 45 
E.R. 241, L. JJ. 

425. -——— Order for payment of money — 
Whether chief clerk’s certificate included.|—P. 
carried in a claim as an incumbrancer upon real 
estate in respect of an annuity, & in Nov. 1855, the 
chief clerk certified £1,002 to be due to him for 
arrears. The cause did not come on for further 
consideration till July, 1858. P. then claimed 
interest on the £1,002 from the date of the certi- 
ficate as against subsequent incumbrancers :— 
Held: (1) as the payment of the arrears had been 
delayed merely through hindrances in the prosecu- 
tion of the suit, & not in consequence of mis- 
conduct or improper attempts to evade payment, 
interest ought not to be allowed, & that Civil 
Procedure Act, 1838 (c. 42), 8. 28, did not alter the 
case; (2) the chief clerk's certificate, though 
adopted by the judge, was not an order for pay- 
ment of money within Judgments Act, 1838 (c. 110), 
s. 18, s0 as to make the sum found due carry 
interest.—MANSFIELD (EARL) v. OGLE (1859), 4 
De G. & J. 38; 28 LL. J. Ch. 4223; 33 L. T. 0.8. 
a Be Jur. N.S.419; 7 W. R. 423; 45 EB. RR. 15, 
Annotations :-—— As to (1) Apld. Blogg v. Johnson (1867), 2 

Oh, App. 225. Expld. & Distd. Re Salvin, Worseley v. 

Marshall, (1912) 1 Ch. 382. 

426. Costs of mortgagee in foreclosure 
action.]|—The effect of sect. 17 of the above Act is 
that interest at the rate of four per cent. is a debt 
necessarily attached to every judgment debt, & 
recoverable at law as a debt; & the judgment 
creditor is not confined to the remedy by way of 
exccution mentioned in the sect. 

Therefore, where, in the case of a deceased 
insolvent debtor who became insolvent before 
1869, a» sum of money subsequently came to the 
hands of the assignee, out of which the principal 
of all the debts entered in debtor’s schedule was 
paid :—Held: the judgment debts were not 
satisfied within the meaning of sect. 92 re 
repsaled) of that Act until interest was paid, & 
the assignee was ordered to pay interest: before 
handing over any surplus to the representatives 











29 & 30 Vict. o. 42, 8. 2, does not {t. By 
authorise the charging of interest on | Is in B 
the sum awarded from the time of | allowe 


taking the vordict.—Hopr v. BEATTY 
(1876 e 7 P, R, 89.—O N. 


verdict of jury.) — Interest 
ractice much more frequently 

by our juries, than 
authority would seem to warrant.— 
SPENCE t. HECTOR (1865), 24 U. C. R. 
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of the insolvent.—Re CLAGETT, He p. LEwis 
(1887), 36 W. R. 653, CO. A. 

427. -—— Consent order for payment of debt 
by equal instalments.|—A mtgee. is not entitled, 
in carrying in his accounts under a foreclosure 
judgment, to charge interest on his taxed costs 
unless they are directed to be added to his security, 
& then they carry interest from the date of the 
taxing master’s certificate, & not from the date 
of the judgment. : 

An action by a mtgor. against a mtgee. to set 
aside the mtge. having been dismissed with costs, 
which were ordered to be paid by pltf. to deft., 
judgment was given for foreclosure on deft.’s 
counterclaim, & an account was directed of what 
wae due to deft. for principal, interest (the mtge. 
reserving § per cent.), & the taxed costs of the 
action. On appeal the judgment was affirmed with 
costs, the Ct. of Appeal giving deft. leave to add 
the taxed costs of the appeal to his security. 
In carrying in his accounts deft. charged pltf. 
with interest at 4 per cent. on the taxed costs under 
the original judgment from the date of the 
judgment, & also interest at 4 per cent. on the 
taxed costs of the appeal from the date of the 
judgment of the Ct. of Appeal:—Held: no 
interest on the costs under the original judgment 
could be charged by deft., the mtgee.; but 
as to the costs of the appeal, intcrest at 4 per cent. 
was chargeable, though only from the date of the 
taxing master’s certificate, & not from the date of 
the judgment of the Ct. of Appeal.—EARDLEY v. 
Kniaut (1889), 41 Ch. D. 537; 58 L. J. Ch. 622 ; 
60 L. I. 780; 37 W. R. 704. 

Al aon  -~Refd. Ite Drax, Savile v. Drax, [1903] 1 Ch. 


428. -——- .}—- Under a consent order for 
judgment for a fixed sum with taxed costs by way 
of settlement of an action for breach of promise 
of marriage & an action for moneys lent, the total 
amount was agreed to be paid by “ eight equal 
payments half-yearly,’”’ & execution was not to 
issue except in default of such payments. A 
claim was made, after payment of the instalments, 
for interest upon the full amounts, under the above 
sects. for interest upon a judgment debt :—Held : 
the order could not be construed so as to include 
interest, since the instalments were to be of equal 
amounts, & when these had been duly paid no 
execution could issue for any further amount as 
interest.---CAUDERY v, FINNERTY (1892), 61 L. J. 
Q. B. 496; 661. T. 684; 8 T. L. RR. 582, D.C. 

429. ——— Interlocutory order for costs.|—Tay- 
LOR v. ROE, No. 372, ante. 

430. Judgment in representative action— 
Liability of contractors not joined as parties.]— 
Pitf. in Nov. 1920, insured his sailing vessel on hull 
& materials for £35,000, on a voyage from Newport 
Mews to Gothenburg against risks of ‘‘ mines only, 
Norwegian conditions, including missing.” During 
the currency of the Polley the vessel was lost & a 
claim was made under the policy for the loss of 
the vessel, & it was arranged that the action which 
had been started to enforce the claim should be 
treated as a representative action. Four of the 
several insurance cos. taking part in the insurance 
were made formal defts. in the action, & the 








—Interest may be allowed against the 
Crown upon a judgment on a petition 
of right arising ex contractu in the 
Province of Quebec {In the absence of 
any express undertaking by the Crown 


nglish 


e. Mistake as to date of payment— | 277.-—CAN. to pay the same, or any statutory 
Debtor’a defaulf&—Relief granted but ——-,}—Bu ot. rT 5), cnactment authorising such allowance. 
(1011), 48-0. W. Rize; BOW ON 1oW. BR Pug) 235-, CAN,” | But euch interest should only be com- 


1911), 18 O. 76 


( @ 
531; 338 O. L. R. 29.—CAN. 


h. Judgment on petition of right.) 


puted from the date when the petition 
of right is filed in the office of the 
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underwriters who had subscribed the 5 Ag were 
not sued agreed that defts. shoul tend the 
claim as representing all the snifpota r The 
agreement recited that the underwriters were 
desirous of having their liability legally determined, 
& provided that, in consideration of the assured 
abstaining, at their request, from bringing any 
action in respect of the claim other than that 
already commenced against the four deft. cos., 
they would be bound oF the result of that action 
as if separate actions had been brought against 
them, & such separate actions had been, upon their 
application, consolidated under the usual consoli- 
dation order. The agreement also provided that 
if by any judgment the said four defts. should 
become liable in the action to pay any sum or 
sums for principal, interest, or otherwise in respect 
of the claim under the policy, the other under- 
writers would pay the ratable proportion due from 
them Sod Fela The action against the four 
defta. was heard by ROWLAaTT, J., in July, 1923, & 
resulted in judgment for pltf. Defts. appealed, 
but the Ct. of Appeal affirmed the judgment of 
Row att, J., in favour of pltf. The money due 
under the judgment of Row.art, J., was deposited 
in the joint names of the solrs. of the parties & 
earned interest at the rate of 2 per cent. About 
150 days elapsed between the date of the judgment 
of ROoWLATT, J., & the decision of the Ct. of Appeal, 
dismissing the appeal. & pitf. in that action claimed 
interest (to be reckoned in accordance with sect. 
17 of the above Act) at 4 per cent. Defts. in the 
present action refused to pay their proportionate 
part of that interest, although willing to pay their 
phate of the principal sum _ received. They 
claimed that they were only liable for their 
proportionate shares of sums actually given in the 
judgment of Row.atTT, J.:—Held: defts. were 
bound by the result of the representative action. 
The result of that action was that a judgment 
was obtained, & by operation of the above Act 
interest was added to the sum given in the 
judgment until date of payment. Defts. were 
therefore liable to pay their share of the interest 
claimed, & there was nothing in the agreement to 
precuee or minimise that Jiability. Defts. were 
iable not only for interest expressly awarded in 
the judgment, but also to interest added to the 
judgment by operation of the statute.—Zacna- 
RIASSEN v. LONDON GENERAL INSURANCE Co., 
Lrp. (1925), 13838 L. T. 604; 41 T. L. R. 463; 
sub nom. LACHARIASSEN v. LONDON CGENERAL 
INSURANCE Co., Lrp., 69 Sol. Jo. 542. 

See, also, Nos. 440-447, post. 


431. Action transferred to Admiralty Division.] 
—Where an action is transferred to the Admlty. 


Div. by consent of the parties for the assessment 
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of damages, the trar & merchants are entitled, 
in accordance with the practice of the Adulty. 
Div., to give interest in addition to the actual 
damages, even where such interest would not be 
given in the division from whence the action is 


transferred.—Tuz GERTRUDE, THE BARON 
ABERDARE (1888), 13 P. D. 105; 59 L. 251; 
eo a 616; 4T. L. R. 431; 6 Asp. M. LL, C 


Annotations :—Mentd. The Orwel g > 
Rosalind (1920), 90 Lf P hog eee eB: 805 The 


432. Effect of satisfaction of original debt.]— 
AMAN v. SOUTHERN Ry. Co., No. 831, ante. 


Secr. 2.—DATE FROM WHICH INTEREST RUNS. 
433. In case of appeal— Date when judgment 

affirmed.|—Interest runs from tho time of the 

affirmance of the judgment in crror.---\WWELFORD 


v. DAVIDSON (1767), 4 Burr. 2127; 08 EB. R. 110. 
Aan: :—Refd. Frith v. Leroux (1787), 2 Term Rep. 


434. Date of ey Sean appealed from.]— 
JAMES v. EMERY, No. 476, post. 

435. }—In appellate proceedings 
interest upon the accumulated sum of principal 
& interest is chargeable on the debtor from the 
date of a judgment in the Ct. of Session to the 
date of the judgment in the Ct. of Appeal, although 
resp. has obtained an inhibition against the lands 
of applt. before the date of the original judgment. 











—GRAHAM v. KEBLE (1820), 2 Bli. 126; 4 E.R. 

274, H. L. 

Annotation :—Mentd. Rowe v. Young (1820), 2 Bul. 391. 
436. ——— Date of judgment of Court of Appeal 


—Judgment reversed & damages allowed.]—Bortm- 
WICK v. ELDERSLIE 8.8. Co. (No. 2), No. 486, post. 

437. No interest clalmed.]—BUnLAND v. 
EARLE, No. 403, ante. 

438. Debt accruing due after Judgment.] — A 
creditor is not entitled under gencral order 46 of 
Aug. 1841, to interest “‘from the date of the 
decree,’’ on a debt which accrues due subsequently. 
—DLAINSON v. LAINSON (No. 2) (1853), 18 Beav. 
7; 23L.J.Ch. 170; 22 L. T. O. 8. 150; 17 Jur. 
1044 ; 52 EK. KR. 3. 

Annotation : :—Folld. Re Salvin, Worseley v. Marshall, (1912)1 
lee . 

439. -}—By a settlement made in 1897 on 
the marriage of his brother, testator covenanted 
to pay to the trustees thereof an annuity of £400 
during the joint lives of the brother & his wife. 
The annuity was paid down to the quarter 
preceding testator’s death, which took place in 
Oct. 1902. After his death an administration 
action was commenced by the residuary legatees 








under his will, & accounts & various inquirics were 


Secretary of State.—LaInE v. R. (1898), 
5 Exch. ©. R. 103.—CAN. 

k. On sule of land under execution 
—Where surplus remains— After pay- 
ment of debt d& costs.}—-No claim for 
interest arises upon a recorded judg- 
ment until lands are actually sold under 
execution & there is a 8 lus after 
PAYvLOE the debt - costa. es LEIGER v. 

AYLOR (1853), 2 N. 8. KR. (James) 


. prone order for costs.}—An 
interlocutory order directing payment 
of costs by one person to another 
carries interest on the costs thereby 
awarded as from the date of such a 
—ALEXANDER t. CURRAGH, [1915] 1 
I. R. 273.—IR. 
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434161 f appeal—Date of 
udgment aioeuled from. }—QUINLAN 


v. UNION FirE INSURANCE Co. (1883), 
8 A. ht. 376.— CAN. 


434ii. ——-——.]— EXCHANGE BANK 
", SPRINGER, EXCHANGE BANK wv. 
BARNES (1886), 13 A. It. 390.—CAN. 

434 iii. .}-—-Pitf. obtained a 
verdict at the t but the judge 
dismissed the action. The Full Ct. 
allowed pltf.’s pees & ordered that 
ju ent be entered in pltf.’s favour 
for the amount of the verdict :—/eld : 
Itf. was entitled to interest from the 
ate of the _ verdict.—GORDON v 
Ciry oF ViIcTroRIA CORPN. (1900), 7 
B.C. R. 339.—CAN. 


434 iv. ——.}—Where a judg- 
ment gives damages for trespass, with 
a reference to ascertain the amount, 
interest on ita amount so me d 
should run from the date of the 
ment & the unsuccessful party 8 Ps d 
not be entitled to the benefit of the 











delay gained by an appeal.— DIALER 
ar tae Ck CREEK Power Co. (1915), 

L. R. 231; 9 W. W. RR. 648; 
32 Ei C. 1. 318.— CAN. 


Date of Judgment of Court 
of Ania: J— Where any judgment of 
a ct. below has been changed, totorest 
should only be allowed ont e judgment 
from the date of the judgment of the 
Ct. of Appeal.—SnELDON v. HGAN 
Coe 18 Man. L. R. 221.— CAN. 


——— Date of judgment of Supreme 
Court—J nt reversed damages 
allowed.)—- ROWAN v. TORONTO RY. Co, 
ee), 43 0. L. R. 164; 48 D.L. R. 

564,.—- CAN. 

Costse—F'rom date of tacation.}— 
Where. the formal ave ent docreed 
that ‘“‘ defts. do p orthwith after 
taxation thercof ce i tfa, the costs’? :—— 
Held: there waa no judgment debt 
until the taxation was had, & therefore 


te 
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Sect. 2.—Date from which interest runs. Sect. 3.) 


Sect. 2.—Daie from which wnierest TUNG, BEC. 9) | 
directed. By a certificate of the master dated 


Apr. 30, 1908, the arrears of the annuity were 
found to be £2,158 6a. 6d., & the whole arrears were 
not finally paid until Aug. 24, 1910 :—Held: 
interest was payable at 4 per cent. upon the 
arrears of the annuity from the date of the 
judgment, in accordance with the provisions of 
R. S. C., Ord. 55, rr. 62, 63, & on such parts as 
accrued due subsequently to the judgment, from 
the dates when they respectively accrued due down 
to actual date of payment in all cases. 

The rule of practice stated in Mansfield (Earl) 
Vv. Ogle, No. 425, ante, that, as a general rule, no 
interest will be allowed on arrears of an annuity, 
is applicable in the case of a foreclosure or 
redemption action as between incumbrancers, & 
as against the property charged, but has no 
application to the working out of a judgment in 
an action for the administration of the estate of 
the grantor of an annuity.——-Re SALVIN, WORSELEY 
7. MARSHALL, [1912] 1 Ch. 832; 81 L. J. Ch. 248 ; 
28 T. L. R. 190; 56 Sol. Jo. 2413 sub nom. Re 
SELVIN, WORSLEY v. MARSHALL, 106 L. T. 35. 

440. Under Judgments Act, 1838 (c. 110), 
ss. 17, 18—-From entry.|—The time of ‘ entering 
up judgment "’ referred to by sect. 17 of the above 
Act, is that at which the ancipitur is entered in the 
master’s book; therefore, where the incipitur 
was entered on Jan. 8, in pursuance of the master’s 
allocatur for £630, but upon subsequent application 
by pltf. for a review of the taxation of costs, the 
amount was increased to £643, by which sum the 
judgment was amended on May 30, the date of 
the judgment being icft unaltered :—Held: plté. 
was entitled to interest from Jan. 8, & not from 
May 80 only.—- FisHER v. DUDDING (1841), 3 Man. 
& G. 238; 9 Dowl. 872; 8 Scott, N. R. 516; 10 
L. J. O. P. 323 3; 133 E.R. 1181. 


Annotations :—Folld. Newton v. Grand Junction Ry. (1846), 
16M & W.139. Mentd. Ouchtoriony » Gibson (1843), 5 
Man. & G. 57%. 

441. .} —Interest runs on a judgment 
debt, under sect. 17 of the above Act, from the 
time of the entry of the incipitur, & not merely 
from the final completion of the judgment, after 
AP a of Lae 2) 

Co. | * 

L. J. Ex. 276; 158 H.R. 1133. 

442. Where account ordered —- From date 
of master’s certificate.|-—-By a decree the lands of 
deft. were declared chargeable with £40 a year, & 
the master was directed to take an account of the 
arrears, & deft. was ordered to pay what should 
be found due :—Jleld: deft. was not, under the 
above sects., liable to pay interest on the amount 
due, from the date of the decree to the date of the 
master’s report.—A.-G. v. CARRINGTON (LORD) 
ad as reported in 6 Beav. 454; 49 BE. R. 
Annotations -—Mentd. Malins v. Price (1845), 9 Jur. 650; 


ar v. Hull (1853), 17 Boav. 355; Bogbie v. Fenwick 
(No. 3) (1871), 24 L. T. 62. 


443. Creditors’ administration suit—From 
proof of debts.|—-A decree made in a creditor's 
administration suit operates as a judgment in 
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favour of creditors, & when, in the case of a 
deficient estate, the available assets have been 
apportioned amongst & directed to be paid to 
certain creditors who have proved their debts, but 
some of such creditors have left unclaimed for 
many years the sums directed to be paid, the 
creditors named in the decree have a vested right 
to the sums originally apportioned to them, & 
the ct. has no jurisdiction to order payment of 
those apportioned sums, however long they may 
have been left in ct. unclaimed, to any one but the 
creditors to whom they were apportioned by the 
decree, or their representatives. Where, many 
years after the administration decree in such a 
suit, funds had accrued to the estate, & some only 
of the creditors named in the decree, or their 
representatives, appeared in answer to advertise- 
ments :—Held: the creditors whose debts carried 
interest were entitled to interest on the unpaid 
balances of the debts from the date of the master’s 
report certifying the proof of their debts, except 
those creditors who had left the sums apportioned 
to them unclaimed, & who were not entitled to 
interest on the sums so left unclaimed by their 
own neglect.— ASHLEY v. ASHLEY (1877), 4 Ch. D. 
757; 46 L. J. Ch. 322; 36 L. T. 200; 25 W. R. 
356, C. A. 
Annotations — Mentd. Re Higginson & Dean, Fz p. A.-G., 
eel 1 Q. B. 3253; Wilson v Church (1911), 106 L. T. 


444. Salvage award.}]—Since the incor- 
poration of the Ct. of Admity. in the High Ct. of 
Justice, an award of salvage is a judgment debt, 
& as such bears interest from the date of entry 
of judgment, the taxed costs bearing interest from 
the date of signing of the allocatur.—TugE JONES 
BROTHERS (1877), 46 L. J. P. 75; 37 L. T. 164; 
3 Asp. M. L. C. 478. 

445. Damages to be ascertained by referee.] 
—By a consent order dated July 18, 1910, an 
action for an injunction to restrain a trespass 
on mines & for damages was compromised on the 
terms that it should be referred to a special referee 
to ascertain the damages, & defts. were to pay the 
amount so found. On June 1, 1911, the special 
refereo reported that £1,515 was pavable by defts. 
to pltfs. Upon motion by pltfs. that the referee’s 

_ *  * *" pe adopted, the question was raised 
as to whether interest was payable on the damages, 
& from what date :—Held: (1) as the order of 
July 18, 1910, was not one whereby a sum of 
money was payable by defts. to pltfs. within sect. 
18 of the above Act, inasmuch as a further order 
Was necessary, interest on the damages was not 
ymayable from the date of the order ; but, (2) there 

eing in effect an agreement to pay on certificate, 
interest at £4 per cent. on the sum certified ran 
from the date of the referee’s report on June 1, 
1911.—ASHOVER FLUOR Spar MINEs, LD. v. 
JACKSON, [1911] 2 Ch. 355; 80 L. J. Ch. 687; 
105 L. T. 3384; 27 T. L. R. 530; 55 Sol. Jo. 649. 

446. —_— Judgment on claim for unliquidated 
damages.]—-A judgment recovered in an action 
for damages for breach of a covenant, after the 
death of the covenantor, is a debt which may be 
levied with interest upon the real estate of the 











interost could be computed on the costs | aum 


named on June 1, then next, 


including interest up to that time, & a 


only from date of taxation.—StTar | ‘ with interest thereon from this day | rule nist for a new trial was gran 
Minina & MILLING Co., Lrp., Lia- | till paid,”” & judgment was not entered | & afterwards discharged :—Held : 
till Apr. 1857 :—Held: pitfs. were en- | interest should be allowed on the 


BILITY v. BYRON N. WHITE Co (1910 i 

165 B. OG R. 11: revad., on comet, 
15 B. O. R. 161.—CAN. 

. Where cognovit entered into-—From 

of oognovit.}—Where doft. gave 


titled to interest from the date of the 
ie ev eer ae coa vw. CARRUTHERS 
(1 63), 23 U. Cc. R. 21.—CAN. 


amount of the policy, but not on the 
amount of the verdict, from the date 
of the verdict till the rule was dis- 
charged.— COMMERCIAL BANK v. EURO- 
ASSURANCE SocreTy (1871), 


& 00 on in May, 1856, contain . Where verdict obtained — d& rule {| PEAN 

an ent that judgment mi ad ain for new trial a & discharged— | N.B. Dig. 445.—CAN. 

be en at once, but no execution | From date of tct.}-—-Where a verdict r. In tadorsing writ of executton— 
to issue until default in payment of a {| was obtained on a policy of guarantee, ' From day of pronouncing judgment.}— 
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covenantor in the hands of his devisees, where 
his personal estate is found insufficient. 

A devise to pay debts does not enhance the 
amount of the demand, or entitle the y to 
interest where he shall not have interest indepen- 
dent of the devise, but having the amount un 


affected by it, it leaves a new fund for the payment | 


of the debt, & that is the way in which the ct. 
deals with those cases. As against the devisees, 
the amount of the demand is not liquidated until 
judgment is recovered. ... Where more was 
claimed than was established, it is the judgment 
which for the first time ascertains the amount of 
the damages, & there can be no legal demand for 
interest under the statute until judgment is 
recovered. Therefore I cannot give more interest 
than upon the amount of the judgment (WiaraM, 

V.-C.).—MORSE v. TUCKER (1846), 5 Hare, 79; 15 

Ju. J. Ch. 162; 6 L. T. O. S. 389; 10 Jur. 173; 

67 E. R. 835. 

Annotations :—Mentd. Ie St. George’s Steam Packet Co., 
Hamer’s Devisees’ Case (1852), 2 De G. M. & G. 366; 
Varlo v. Faden (1859), 1 De G. F. & J. 211. 

447. - Judgment on claim where no damages 
claimed.] — By the deed of assocn. of a mutual 
marine assurance assoen., each member cove- 
nanted with the others to pay his proportion 
of any sum recoverable from the assocn., subject 
to the rules thereof. By the rules, the committee 
of management were to settle all claims, & order 
payment thereof, & the secretary was to draw on 
the members for their respective proportions. <A 
loss occurred, in respect of which the assocn. 
disputed their liability to pay anything, & refused 
to settle the claim :—Held: the insured had a 
remedy in equity against the assocn. 

Interest on the amount recovered was granted 
only from the date of the decree, as the bill 
contained no prayer for damages.—HLARVEY 1. 
BECKWITH (1861), 2 Hem. & M. 420; 4 New Rep. 
90; 12 W. R. $193 71 E.R. 5803 affd. without 
affecting this point, 4 New Rep. 258, L. JJ 
efnnotations :—Mentd. Pepper v. Green (1865), 2 Hein. & M. 

478; Wright ¢. Ward (1871), 24 L. T. 439. 

448. Costs —Former rule—From date of certifi- 
cate—Costs payable under decree or order in 
Chancery—-Payment of costs delayed.|/ —Where 
the payment of taxed costs was unavoidably 
delayed :—Held: under Solicitors Act, 1860 
(c. 127), 8. 27, interest was payable on such costs 
from the date of the taxing master's certificate. ~ 
CARTER v. CARTER (1863), 2 New Rep. 512; & 
L. T. 692. 

449. 
mae 444, ante. 











——.J|—THE JONKs BROTHERS, 








-——.]—Interest on a judgment 
for costs runs from the date of the master’s 
certificate of taxation, & not from the time of 
entering eae judgment.—SCHROEDER v. CLEUGH 
(1877), 46 L. J. Q. B. 305; 35 L. T. 850. 

Annotation :—N.F. Boswoll v. Coaks (1857), 57 L. J. Ch. 


451. Present rule— From date of judg- 
ment.|—-As a general rule, in the absence of any 
special order, interest at the rate of £4 per cent. 
per annum 18 payable on the costs of an action 
from the date of the judgment.—LANDOWNEKR»S 





Jn indorsing a writ of cxecution to 
levy inte upon the amount of the 
judgment, the interest is to be com- 
uted from the day of pronouncing 
he judgment.— K ELEHER vt. MCGIBBON 
(18383), 10 P. R. 89.—CAN. 
__& Fromentry.J)—MCLAREN v. CANADA 
CENTRAL Ry. . (1884), 10 P. RR. 328, 
-——-CAN 


a. From verdict.}—Semble: interest 
id to be allowed between the date of 


J.—-VOL. XXX. 





466 il. 


the verdict & the judgment 
t. WILSON (1893), 15 


PART XVI. SECT. 3. 

456 1. Four per cent.— General rule.) 
—The interest carried by a judgment 
is four per cent. per annum.— FOLEY v. 
WEBSTER (1893), 3 B. C. RK. 30.—CAN. 
——,J--RovaL TRUST 
Co. v. Bare pr CHALEURH Ry. Co. 
(1908), 13 Exch. C. Kt. ¥.- -CAN 
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West oF ENGLAND & SovutsH WaLes LAND 
DRAINAGE & INCLOSURE Co. vt. ASHFORD (1884), 
33 W. R. 41. 

Annemion :—Folld. Boswell v. Coaks (1887), 57 L. J. Ch. 


452. —— -——.] — The costs of an action 
bear interest from the date of the judgment, & not 
from the date of the alloratur only.—Pyman & Co. 
v. BurT (1884), 28 Sol. Jo. 428; Bitt. Rep. in 
Ch. 97. 
wnnotations :-—Folld. Re London Wharfing & Warehousing 

Co. (1885), 53 L. T, 112.) Refd. Kardley v. Knight (1889), 

60 L. T. 780; Taylor v. Roe, (1894) 1 Ch. 413. 

453. .|—Where costs are given 
by a judgment & taxed, intcrest on such costs runs 
from the date of the judgment, & not from the 
date of the taxing master’s certificate.—e 
LONDON WHARFING & WAREHOUSING Co, (1885), 
54 LL. J. Ch. 1137; 53 L. T. 1125 83 WL. R, 8386. 
atineolentalt :—Refd. Boswell v. Couks (1887), 57 L. J. Ch. 


454. -}—An action dismissed, or 
on which judginent is given in favour of pltfs., 
although at an end so far as the ascertainment of 
the rights of the parties to it is concerned, is still 
pending for the purpose of enforcing the judgment 
pronounced in it & working out the rights under 
the judgment. Where an action was dismissed 
with costs before Oct. 1883 (when KR. oS. C., L883, 
came into foree), but the taxation of costs had 
not been completed till after that date :--/feld: 
the action was still a pending proceeding within 
the preface to KR. S. C., 1883, & those rules 
accordingly applied, with the result that interest 
upon the costs was held to run, not from the date 
of the taxing master’s certificate, in accordance 
with the rues in force at the commencement of, 
& judgment in, the action, but from the date of the 
judgment.—BosweEL v. Coaks (1887), 567 L. J. 
Ch. JOL; 571. T7423 386 W. R05, CL. A. 
winnotation -~ Refd. Taylor v. Roo, [1594] 1 Ch. 413. 

455. ——_— ——— Costs of mortgagee in foreclosure 
action.|] —EARDLKEY v. Knraut, No. 427, ante. 

Power of court to antedate judgment.}——Sce 
PRACTICE. 




















Suc. 4.- RATE OF INTEREST. 

Sce ht. S. C., Ord. 42, r. 16. 

456. Four per cent. —General rule.| -—.\s to the 
rate of interest under a decree 3 which fluctuated 
in Lorp HARDWICKE’s time, according to the 
nature of the fund: but which is now generally 
four per cent.—DENTON v. SHELLARD (1751), 2 
Ves. Sen. 239; 28 BK. R. 154, 1. C. 





457. ——.|-—— Levy v. LANGRIDGE, No. 
181, post. 
458, —-~ -——-.|— LANDOWNERS’ WEST OF 


IENGLAND & SOUTH WALES LAND DRAINAGE & 
INCLOSURE Co. v. ABHFORD, No. 451, ante. 

459. ——- .) — Re Hunt, HARVEY’s CLAIM 
(1902), 86 L. T. 504. 
Interest at higher rate payable under con- 
tract—Whether contract merged in judgment |— 
See Nous. 333-389, ante, 

460. Five per cent.—In special circumstances. /|— 
In 1795, two separate annuities fur the lives of 








456 fii. - --— ——-.J--CAHnE v. GODIN 
(1914), 29 W. L. RR. 7633; 7 WwW. WO. QR. 
396; 20D. L. R. 19; 24 Man. L. Kt. 
758.—CAN. 


b. Stic per cent.— Action on pro- 
missory note,}—Sr. JOHN v. HYKERT 
(1884), 10 8. C. 1. 278.-—-CAN. 


nt.- 
», R. 349.— CAN. 


6. ——— -—-—.J—In an action on 
a promi{sso note pltfs., in their 
stutement of claim, claimed interest 


N 
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Sect. 3.—Rate of interest. Sect. 4: Sub-sect. 1.) 


the grantors, were charged on the dividends of a 
sum of stock, to which the ee eventually 
became absolutely entitled. e annuities were 
secured by the joint & several bonds of the grantors, 
& also by judgments. In 1797 the stock was 
brought into ct. under an order made in a suit 
instituted by one of the annuitants, & the dividends 
had since been accumulated. The grantors both 
died intestate, the survivor dying in 1810, & no 
administration was taken out to either of them till 
1834. The annuitants were the only claimants 
upon the fund :—Held: they were entitled to 
interest on the arrears of the annuities from 1810 
up to the date of the report, & such interest was to 
be at the rate of £5 per cent. 

It apreers to me, that if the action could have 
been brought at law under the circumstances 
which effect this case, it would have been an 
extremely reasonable thing to have allowed the 
jury to give interest by way of damages on the 
has ent; & if this ct. is to exercise discretion 
n this case, it would be strange indeed not to 
allow the creditors interest on the amount of the 
arrears (SHADWELL, V.-C,).—HYbDE v, PRICE, ITART 
v. CRADOCK (1837), 8 Sim. 578; Coop. Pr. Cas. 193 ; 
6L. J. Ch. 358; 1 Jur. 735; 59K. R. 229. 
Annotations :—Consd. Jte Powell's Trust (1852), 10 Haro, 

134. efd. Morse ». Tucker (1846), 5 Hare, 79; A.-G. v. 

Ludlow Corpn. (1849), 1 H. & Tw. 216, 

461. Six per cent.— Judgment by consent on 
romissory note—Claim in company winding up.] — 
n 1859 H. commenced an action against the A. C. 

Insurance Co. to recover the sum of £3,000 & 
interext at six per cent., the payment of which was 
secured to him by a promissory note of the co. 
In Mar. 1860, however, it was arranged that the 
loan of £3,000 should be continued for a period of 
about two years, & that the co. should withdraw 
their pleas in the action & allow H. to recover 
judgment at once, but that the judgment should 
not be registered or the £3,000 called in unless 
default was mado in payment of interest. At the 
making of this arrangement no mention was 
made as to the rate of interest, but one of the 
directors of the co. & II,’s solrs. made affidavits in 
which they stated in effect that it was fully 
understood that the loan was to be continued on 
the same terms as if the action had not been 
brought, excepting that as a collateral security I, 
should be placed in a position to sign judgment. 
In pursuance of this arrangement) H. recovered 
judgment against the co. on Apr. 17, 1861, for the 
sum of £8,537 108. 11d. In the winding up of the 
co. H. claimed to prove for this sum, together with 
interest thereon at the rate of six per cent. from 
Apr. 17, 1861 :—Held: he was entitled to six 
per cent. interest on £3,000 from the date of the 
udgment until payment of the debt.—Re Aant- 
CULTURIST CATTLE INSURANCE Co., Er p. HUGHES 
(1872), 4 Ch. D. 34, n. 3 25 W. R. 92, n., L. JJ. 

Annotations :— pid. & Distd. Re Kuropean Contral Ry., 


Ez p. Oriental Financial Corpn. (1876), 4 Ch. D. 33; Jte 
Sneyd, Fr p. Fowings (1883), 32 W. R. 352. 


SECT. 4.—APPEALS. 
SuB-SECT. 1.—WHEN JUDGMENT AFFIRMED. 
462. Replevin bond.]—~ No interest given on 


afflrmance of a judgment on a replevin bond.— 
ANON. (1811), 4 Taunt. 30; 128 E. R. 238. 


at the rate of seven per cent., without 
showing any a Sr right to more than 
aix per cent. Pitfs. entered judgment 
for default of defence for the ful) 
amount of the principal & interest 


claimed :—Held: there was no objec- 
tion to the pltfs. limiting their claim 
to six per cent. on signing judgment.— 
Bank OF HAMILTON v, HARVEY (1885), 
11 P, R. 145.—CAN. 


JUDGMENTS AND ORDERS. 


468. Money lent.|—Interest is not allowed upon 
the affirmance of a judgment merely for money 
lent. But interest is allowed upon the affirmance 
of a judgment for the balance of an account for 
money lent & for interest upon the advances, 
where pltfs., as bankers, have been in the habit of 
charging it.—Gwyn v. GopDBy (1812), 4 Taunt. 
346; 128 E. R. 363, Ex. Ch. 

Annotation :-—Refd. Ibbotson v. Ibbotson (1897), 13 T. L. R. 

589. 

464. Balance of account.|—Interest allowed on 
the affirmance of a judgment obtained for the 
balance of a merchant’s account, & for interest 
on that balance.—HAMMEL v. ABEL (1812), 4 
Taunt. 298; 128 HE. R. 343; sub nom. HAMEL v. 
ABEL, 8 Price, 516, Ex. Ch. 

465. Foreign judgment.|]—In an action 
of debt on a foreign judgment, for an entire sum 
recovered on counts for the balance of a merchant’s 
account, for goods sold, moneys advanced & paid, 
moneys due on bills of exchange, & for interest ; 
this ct. will not give interest on affirmance of the 
judgment of the ct. below. Where intercst is 
given, the debt must appear on the record to be 
one which carries interest.—DORAN v. O’ REILLY 
(1816), 3 Price, 250; 146 E. R. 252, Ex. Ch.; 
affd. (1817), 5 Dow, 133, H. L. 

Annotation :-—Refd. Butler v. Stoveld (1823), 1 Bing. 368. 


466. Bankers.|—-On a judgment recovered 
against bankers for a balance due from them of 
money deposited in their bank by a customer, 
the ct. will, on affirmance, order the interest to 
be added to the damages, where the custom of 
the bank is to allow it; but they will make the 
order for interest, after the same rate only at which 
it was the usage of the bank to allow it to their 
customers.—IKIN v. BRADLEY (1818), 5 Price, 
536; 8 Taunt. 250; 2 Moore, C. P. 206; 146 
E. R. 687, Ex. Ch. 

467. Goods sold & delivered—-To have been 
paid for by bill—Bull not given.|—-Interest allowed 
upon the affirmance of a judgment for goods sold 
& delivered, which were to have been paid for by 
a bill, the bill not having been given.—MIDDLETON 
v. GILL (1812), 4 Taunt. 208; 128 E. R. 344, 
ex. Ch. 

468. Promise to give mortgage.| — Interest 
given on affirmance of a judgment on a promise 
to give a mtge.—ANON. (1813), 4 Taunt. 876 ; 
128 i. RR. 577, Ex. Ch. 

469. Recognisance of bail.])—- No interest on 
affirmance in error of a judgment on a bail re- 
cognisance in the K. B.—ANON. (1813), 4 Taunt. 
722; 128 E.R. 514, Ex. Ch. 

470. -}— The Ct. of Error will not allow 
interest on affirmance of a judgment in an action 
on recognisance of bail, on the ground that the 
original action was on a& promissory note, the bail 
being only liable for the sum sworn to & costs.— 
ANON. (1819), 6 Price, 338 ; 146 KE. R. 827, Ex. Ch. 

471. Promise of payment—Admitted balance.]— 
Interest allowed on affirmance of judgment on a 
letter promising payment of an admitted balance 
by a bill at two months.—SuTTON v. MORGAN 
(1814), 5 Taunt. 758; 128 E. R. 890, Ex. Ch. 

472. Conversion of bills—— Delivered for dis- 
count.|—Interest allowed on affirming a judgment 
for not discounting bills delivered for that pur- 
pose, but converting them to deft.’s use.—WAatTTs 
rv. TovussaInrT (1814), 5 Taunt. 758; 128 E. R. 
880, Ex. Ch. 














ad. —— -}) — McKINNON  t. 
LEWTHWAITE (1914), 28 W. L. R. 885; 
7 W.W.R. 25; 20 D.L. R. 220; 20 
B. C, R, 55,.—~—CAN. 


ee 


Part XVI.—INTEREST ON JUDGMENTS AND ORDERS. 


478. Attorney’s undertaking-——To pay debt & 
taxed costs.]—Interest given on affirmance of a 
judgment in an action on an attorney’s under- 

zg to pay debt & taxed costs on or before a 
day certain. On the execution of a writ of en- 
quiry, a sheriff’s jury ought to give interest in 
such cases where the cts. at Westminster would 
allow it.— v. EpmMunps (1815), 6 Taunt. 
846; 128 E. R. 1068, Ex. Ch. 

474, Stock fraudulently sold—— By one holdin 
power of attorney to sell.|—-The ct. gave interes 
on affirmance in error of a judgment for the pro- 
ceeds of stock fraudulently sold out by one hold- 
ing a power of attorney to sell.—MITCHELL v. 
SENN (1815), 6 Taunt. 117; 128 E. R. 977, 

)x. Ch. 

475. Breach of covenant—Charterparty—Claim 
partly liquidated partly unliquidated.J}—In cove- 
nant on a charterparty, pltf. assigns two breaches ; 
one for a specific sum, the other for unliquidated 
damages; on judgment by default, damages are 
assessed generally. Upon affirmance in the Exch. 
Chamber, the ct. refused to allow interest.— 
MARTIN v. EMMOTE (1816), 6 Taunt. 530; 2 
Marsh. 230; 128 FE. R. 1141, Ex. Ch. 

476. Non-payment of purchase-money.|— 
Interest allowed on the affirmance of a judgment, 
in an action for breach of covenant for non-pay- 
ment of purcbase-money, on the whole sum re- 
covered below, & from the date of the judgment 
below, notwithstanding an express agreement 
between the parties that part only of the sum 
recovered should bear interest.— JAMES t. EMERY 
(1818), 8 Taunt. 245; 5 Price, 529; 2 Moore, 
C. P. 195; 129 BE. R. 377, ix. Ch. 


Annotaiwns -—Mentd. Withers 1. Bircham (1824), 5 Dow. 
& Ry. K. B. 106; Doo d. Bedford v. White (1827), 12 
Moore, C. P. 626; Foley v. Addenbrooke (1843), 4 Q. B. 
197; Sorsbie v. Park (1843), 12 M. & W. 146; Mills v. 
Ladbroke (1844),7 Man. & @.218; Bradburnoe v. Bot tield 
(1815), 14 M. & W. 559; Hopkinson v. Loe (1845), 6 
Q. B. 964; Keightley v. Watson (1849), 3 Exch. 716. 
477. Allowance discretionary.|— The allowing 

of interest upon affirmance in error is discre- 

tionary. Refused, in a case wherein the original 
debt did not carry interest, & the writ of error 
was not vexatious.—BUCKERIDGE v. FLIGHT 

(1826), 5L. J. O.S. K. B. 70. 

478. On appeal to House of Lords.}]—On a 
judgment affirmed on writ of error the House of 
Lords gives interest from the day of its aftirm- 
ance by the kixch. Chamber, pursuant to Civil 
Procedure Act, 1833 (c. 42), s. 30.—GARLAND v. 
CARLISLE (1838), 5 Cl. & Fin. 354; 7 EK. R. 438, 
H. L. 

479. .|— SIMPSON v. HOWDEN (LORD) 
(1842), 9 Cl. & Fin. 61; 3 Ry. & Can. Cas. 204 ; 
8 E. R. 338, H L.; affg. S. C. sub nom. JIOWDEN 
(LorpD) v. Simpson (1839), 10 Ad. & El. 793, 
Ex. Ch. 

Annotations :-—Mentd. Desborough ». Curlewis (1835), 3 
Y. & C. Ex. 175; Fenn v. Craig (1838), 3 Y. & C. Ex. 
216; Dent v. Bennett (1839), 4 My. & Cr. 269; Jones v. 

Lane (1839), 3 Y. & C. Bix. 281; Willlams vo. Flight (1842), 

§ Beav. 41; Smyth v. Griffin (1843), 13 Sim. 245; Moles- 

worth ». Howard (1845), 9 Jur. 837; Stockton & Hartle- 

»001 Ry. v. Leeds & Thirsk & Clarence Rys. ledetad 5 
. , Ta beet & Birmingham Ry 

ve. L. & N. W. eae . 66 


1851), 17 Q. 2: Gage v. New- 
mar eee Ty Otay 8 Q. B. 457; Hall v. Dyson (1852), 


8 y Hiorns v. Holtom, Fortnum v. Holtom 
(1852), 20 L. T. O. 3S. 188; Lindsey v. G. N. Ry. aoe 
10 Hare, 664; Eastern Counties Ry. v. Hawkes (1855), 
5 H. L. Cas. 331; Bowes v. Toronto City (1858), 11 Moo. 
P. C. C. 463 ; Cooper v. Joel (1859), 1 L. T. 351; Burges 
v. Richardson (1861), 4 L. T. 316; Maunscll o. Mid. G. W. 
(Ireland) Ry. (1863), 1 Hem. & M. 130; Proctor v. 
Robinson (1866), 35 Beav. 3829; Taylor v. Chichester & 
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Midhurst Ry. (1867), L. R. 2 Exch. 356; Elliott »v. 
Richardson (1870), L. R. & C. P. 744: Hoaro v. Bren: 
ridge (1872), 8 Ch. App. 32; Ayerst v. Jonkina ies 
L. R. 16 Eq. 275; eate ¢. Denman (1874), 30 L. T. 
Wit cas. Meseking v MUnigas Sor eae lee 
ERs : vw. Mau 30 , 

38 Ch. D. 636; Savill v. Langman (1808), 79 L. T. ve 
480. By which court order made.) — Qu. : 
whether where a judgment of the ct. below is 
affirmed on error, & interest is asked for under 

Civil Procedure Act, 1833 (c. 42), this House need 

make the order for interest, or may leave the party 

to apply for it in the ct. below.—Liourmn v. NE 

(1857), 6 H. L. Cas. 448; 27 L. J. Q. B. 75; 380 

L. T. O. 8S. 33; 3 Jur. N.S. 1020; 6 W. R. 1463 

10 EB. R. 1868, H. L. 

Annotations :—Refd. Tyne lnprovemont Comrs. v. General 
Steam Navigation Co. (1846), 8 B. & 8S. 66. Mentd, 
Bateman v. Freston (1861), 3 HK. & EK. 678: Re Froston, 
kee p. Froston (1861), 3 De G. FL & J. 612; Ockford v. 
Freston, Chapman v. Freston (1861), 6 H. & N. 460: Re 
London Celluloid Co. (1855), 30 Ch. D. LY0,. 

_ 481. Execution delayed——by appeal.]— Where 

judgment is given in a ct. of error for deft. in error, 

the ct. is bound, under Civil Procedure Act, 1833 

(c. 42), s. 30, to allow interest for the time that 

execution has been delayed by the writ of error. 

Such interest will be calculated at 4 per cent.— 

LEVY v. LANGRIDGE (1838), 4 M. & W. 8873 1 

Horn & UW. 825; 71. J. Ex. 387; 160 ER. 

1458, lx. Ch. 

Annotations :— Mentd. 





Pilinoro oo. Hood (1838), 5 Bing. 
N. C. 973; Brown vw. Kdgington (Pdi), 2 omeott, No oR, 
496; Winterbottom vr. Wright (i8t2), 10 M. & W. 1093 
Howard v. Shepherd (1550), 9 CL . 297 3) Collett vw. dL. 
& N. W. Ry. (1851), 16 Q. B. 0843) Keatos v. Cadogan 
(1851), 10 © B. 59t; Longmeotd v. Holliday (1851), 6 
Kxch. 761; Gerhard v. Hates (1853), 2 kK. & B. 476; 
Hadley v. Baxendale (1554), 18 Jur. $553) Blakomore v, 
Bristol & Mxeter ae (1858), 8 HK. & B. 1035 5 Kaat wood 
v. Bain (1858), 3 H. & N. 738; Collings o. Cave (185), 

H. & N. 225; Kogors v. Rajoudro Dutt (L860), 13 Moo. 
P. OC. GO. 208; Barry v. Croskey (1861), 2 John. & Ih. 1; 
Dutton v. Powles (1861), 7 Jur. N. 8. 725; Varrant vr. 
Barnes (1862), 11 (G. B. N. 8. 5445 Tho Norway (1864), 
Brown. & Lush. 226; Alton v. Mid. Ry. (1865), 19 CL B. 
N.S. 213; Mullett v. Mason (1866), Har. & lath. 779; 
Playford v. United Kingdom Klectric Telegraph Co. (18687), 
17 L. T. 243; Collis v. Selden (1868), Lb. KR. 3 CL I. 405 
Thompson v. Lucas (1868), 17 W. R. 520; George v, 
Skivington (1869), L. W. 5 Iixoh. 1; Francis ». Cockerell 
1870), 10 B. & 8. 950; Peek v. Gurney (1873), L. It. 6 

.L. 377; Swift ev. Winterbothain (£873), D. 1 8 Q. B. 
244; Cattle v. Stockton Waterworks (1874), L.R.10Q. B. 
453; Bmith v. Green (1875), 24 W. RR. 142; Hosegood v. 
Bull & Kingdom (1876), 36 lL. Tf. 617; Heaven v, Ponder 
(1883), 11 Q. B. D. 503; West London Commercial Bank 
vw. Kitson (1884), 50 L. T. 656; Wilkinson v. Downton 
[1897] 2 Q. B. 57; Tallerman v. Dowsing Radiant Heat 
Co., {1900} 1 Ch. 1; Karl v. Lubbook (1004), 74 L. J. K. 3. 
121; Cavalier v. Pope, [1906] A. C. 428 : Jackson v. 
Watson (1906), 78. J. K. B. 5875) Bamfield v. Goole & 
Shoffeld Transport. Co., (1910] 2 K. B. 04; Blacker v. 
Lake & Ejliot a 106 L. 'T. 533 3 Janvier v. Swooncy, 
{1919} 2 K. B. 316. 


482. J—At the trial of a cause pltfs. 
had a verdict with leave to defts. to move to enter 
a verdict. A rule in pursuance of leave reserved 
was subsequently obtained & discharged, where- 
upon defts. appealed under (. I. BP. Act, 1854 
(c. 125), 8. 34, pltfs. delayed to sign judgment 
until after the decision of the ct. below had been 
affirmed by the Ct. of Exch. Chamber. <A judgeo’s 
order was then obtained a pltf. to the master to 
compute interest under rule 26 of Toe Gen. Trin. 
Term 18528, pursuant to C. L. P. Act, 1852 (c. 125). 
A rule was obtained by deft., to rescind the order, 
on the ground that rule 26 had no application to 
proceedings upon appeal under O. P. Act, 
1854, upon which ground the ct. below discharged 
the rule. 

But the Ct. of Appeal, by the joint effect of 
Civil Procedure Act, 1833 (c. 42), s. 30, rule 26 of 











PART XVI. SECT. 4, SUB-SECT. 1. 
481 i. Execution delayed—By appeal. 
—~Where an appeal is brought agains 


which is 





&® judgment in any personal action 
atirmed on appeal, interest 
on the judgment is allowed for such 


tine as execution has been stayed by 
the a l—McKEwan v. Mv" "7 
(1884), 0 A. R. 90.—-CAN. 
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Sect. 4.—Appeals: Sub-sects. 1 & 2. 
Part XVII. Sect. 1.1 


Reg. Gen. Trin. Term 1853, & C. L. P. Act, 
1854 (c. 125), s. 42, are empowered under the cir- 
cumstances to make an order for the allowance 
of interest for such time as execution was delayed 
by the proceedings upon appeal.—TYNE IMPROVE- 
MENT COMERS. v¥. GENERAL STEAM NAVIGATION 
Co. (1867), 16 L. T. 452; 15 W. R. 875, Ex. Ch. 

483. —— .}—An arbitrator had found 
that pltf. was entitled to ‘‘ damages occasioned 
to pitf. by reason of loss of customers ”’ :—Held: 
his finding was right. 

Interest upon the judgment was declared to 
arise on account of the delay in execution occa- 
sioned by the proceedings in error.—J,ANCASHIRE 
& YORKSHIRE Ry. Co. v. GipLow (1875), L. Rh. 
oo L. 517; 45 L. J. Q. B. 625; 32 L. T. 578, 
Annotations :-— Mentd. Dunkirk Colliery Co. » M.S. & LL. 

Ry. (1876), 2 Ry. & Can. Tr. Cas, 402; Chatterley Lron 

Co. v. North Staffordshire Ry. (1878), 3 Ry. & Can. Tr. 

Cas. 238; L. & N. W. Ry. v. Evershed (1878), 3 App. 


Cas, 1020; ‘Isle of Wight (Newport Junction) Ky. r. 
Idlo of Wight Ry. (1882), 4 Ry. & 


Sect. 5. 





} 6 Cun. Tr. Cas. 128 ; 
Murray 7. G. & 8. W. Ky. (1883), 4 Ry. & Can. Tr. Cas. 
4586; Borry «. LO. & D. Ry. (1884), 4 Ry. & Can. Tr. 
Cas. 310; Hallo L. B. & S.C. Ry. (1886), 5 Ry. & Can. 
Tr. Cas. 28; Crosstield v. Manchester Ship Canal Co. 
(1903), 19 ‘fT. 1. RR. 3898 ; Maskoll ». Horner, [1915) 3 K. 3. 
106; Foster. G. Kk. Ry. (1920), 37 T. L. BR. 268. 


SUB-SECT. 2.—WIIEN JUDGMENT REVERSED. 

484. Where amount paid & repayment ordered. | 
—Wherc a decree or order under which money has 
been paid is reversed on appeal the money is 
in general ordered to be repaid without interest. 
—PARKER v. Monrnein (1848), 2 Ph. 453; 17 
lJ. Ch. 226; 12 L. T. O. 8S. 1; 12 Jur. 253; 
41 BK. RR. 1018, L. C. 


Annotations :—Mentd. Hopworth v. Hoslop (1819), 6 Hare, 
622; Drako v. Drako (No. 1) (1858), 25 Beav. 611. 
485. 


«-] — Persons who by the order of an 
inferior ct. have been improperly compelled to 
pay moncy to their opponents in the suil, are, 
upon the reversal of such order by a ct. of appeal, 
entitled to have the amount repaid with interest 
at 4 per cent. from the time of payment.—MER- 
CHANT BANKING Co. v. Maup (1874), lL. BR. 18 
Eq. 659: 43 L. J. Ch. 861; 22 W. RR. 874. 

486. Action dismissed at trial —— Ascertainment 
of damages.]|—Pltf. sued defts. to recover un- 
liquidated damages for breach of contract. At 
the trial judgment was given for defts.; but the 
(‘t. of Appeal ordered judgment to be entered for 
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pitf. for a sum to be ascertained. When the 

amount had been ascertained pltf. asked that 

judgment should be entered for him for that 
amount with interest from the date of the trial : 

—Held: pltf. was entitled to interest only from 

the date when the judgment of the Ct. of Appeal 

was pronounced, & the ct. ought not to order its 
judgment to be antedated in the absence of good 
ground for so doing.—BorTHWICK v. ELDERSLIE 

S.S. Co. (No. 2), [1905]2 K. B.516; 741. J. K. B. 

772: 93 L. T. 887; 53 W. R. 643; 21 T. L. R. 

630; 49 Sol. Jo. 618; 10 Asp. M. L. C. 121, C. A. 

Annotations :—Distd. Ashover TUTOR Mines v. Jackson, 
[1911] 2 Ch. 355. Consd. Nitrate Producers S.8. Co. v. 
Short (1922), 91 L. J. K. B. 871. Refd. Belgian Grain 
& Produce Co. v. Cox (France), [1919] W. N. 317. 

487. Remitted by House of Lords.|— 
In an action upon a policy of marine insurance on 
ship claiming for a total loss, the House of Lords, 
reversing the judgment of the Ct. of Appeal & 
of the judge at the trial, held that the value of 
the wreck ought to be taken into account in ascer- 
taining whether the ship was a constructive total 
loss & that upon that basis there was a construc- 
tive total loss of the ship, & remitted the cause 
to the High Ct. to do what was just & consistent 
with their judgment. The Jlouse of Lords said 
nothing about intcrest :—/eld : the assured ought 
to have interest on the sum due from the date of 
the judgment at the trial.—Macsetru & Co., Lrp. 
v. MARITIME INSURANCE Co., Lrp. (1908), 24 
T. L. R. 559. 

Annotations :—Apld. Stickney ». Keeble (1915), 112 L. T. 
1107. Refd. Deeley ». Lioyds Bank (No. 2) (1912), 57 
Sol. Jo. 158: Nitrate Producers $.S. Co. v. Short (1922), 
91L. J. K. 8. 871. 

488. Decision in favour of plaintiff—Reversed 
by Court of Appeal—Restored by House of tea Be 
A. decision in favour of pltf. was reversed by the 
Ct. of Appeal & restored by the House of Lords. 
No order was made as to pltf.’s costs of the appeal 
to the Ct. of Appeal prior to the judgment in the 
Hiouse of Lords:—Held: pltf. was entitled to 
interest at the rate of 4 per cent. per annum on 
his costs of the appeal to the Ct. of Appeal as from 
the date of the judgment of that ct.—STICKNEY 
v. KEEBLE (No. 2) (1915), 84 L. J. Ch. 9273; 112 
L. T. 1107; 31 T. L. R. 221. 

Whether judgment antedated.'—See PRACTICE. 

Appeal to Judicial Committee of Privy Council. ]— 
See Courts, Vol. XVI., pp. 165, 166, Nos. 634, 
G89. 





SECT. 5.—FOREIGN JUDGMENTS. 
See CONFLICT OF LAws, Vol. XI., p. 472. 


Part XVIl.—Judicial Decisions as Authorities. 


SEcT. 1.—IN GENERAL. 

489. What are decisions—-Court equally divided 
—House of Lords—Decision appealed from 
affirmed.|—-As I have reason to believe that two 
of the four Peers who heard the case argued at: 
as Lordships’ bar are of a contrary opinion, 

he result will be an affirmance of the decree 


appealed against, the question to be put according 


PART XVII. SECT. 1. 
®. General rule.]}—- An order once 
ronounced will be given effect to & g. 
oilowed by every judge & ct. of cts. of 
inferior or co-ordinate Jurisdiction, & 
no order will be made inconaistent 





therowith.— GABRIEL t, MESHER (1894), 
3 Lh. Cc, h. 159.—CAN. 

Jt is tho duty of the 
the province to follow the 
decision of the highest ct. in Canada, 
being the latest deciaion on the subject, 


to the Standing Order of the Llouse being ‘‘ That 
the decree be reversed (LORD WEsrBuRy, C.).— 
BAKER v. LEE (1860), 8 H. L. Cas. 495; 30 L. J. 
Ch. 625; 11 BE. R. 522; sub nom. Re ILMINSTER 
pee BAKER v. LEE, 2 L. T. 701; 7 Jur. N.S. 
_innotations :—Refd. A.-G. r. St. John’s Hospital, Bath 


(1876), 2 Ch. D. 554. Mentd. Re Hodgson’s School 
(1878), 3 App. Cas. 857. 


without questioning whether or not 
it is in accordance with previous cases. 
—SLATER t. LABEREF (1905), 5 O. W. HK. 
420, 539; 60. W. R. 628; 100. L. R. 
648.—CAN. 


g. What are decisions—Memoranda 


Part XVII.—JupiciaL DEctIsions as AUTHORITIES. 





490. ——- ———- ———.]—In_ cases of appeal 
to the House of Lords there are always two motions 
before the House, one, that the ju ent under 
appeal be reversed, the other, that the judgment 
under appeal be affirmed, & the appeal dismissed 
with costs. When the votes are equal upon the 
tirst motion, the motion is lost. The second 
motion is not put, as it is assumed that it would 
be lost also. The judgment appealed from is 
therefore affirmed, but no costs are given.— 
PRYCE v. MONMOUTHSHTRE CANAL & RAILWAY 
Cos. (1879), 4 App. Cas. 197; 49 L. J Q. B. 130; 
40 L. T. 680; 43 J. P. 524; 27 W. R. 666, H. L. 


Annotations :—Refd. G. W. Ry. v. Railway Comrs. & Brown 
(1881), 45 L. T.65. Mentd. Tennant v. Swansca Harbour 
Trustees (1886), 3 T. L. R. 128; R. v. Railway Comrs. & 
Distington Iron Co. (1889), 22 Q. B. D. 642 ; McDougal) 
& Bonthron v. London & India Docks Co., Page & East 
v. London & India Docks Co., [1908] 2 K. B. 175. 


See, also, Nos. 518, 575-577, 592, post. 

; - Divisional Court.|—See Nos. 645-648, 
post, 
-.|—Compare No. 679, post. 

491. Part of system of English law.]—Where 
the law is known & clear though it be inequitable 
& inconvenient the judges must determine as the 
law is without regarding the inequitableness or 
inconveniency. .. . But where the law is doubtful 
& not clear the judges ought to interpret the law 
to be as is most consonant to equity & least in- 
convenient.—DIxon v. HIARRISON (1669), Vaugh. 
36; 124 KB. R. 958. 

Annotations :~ Refd. Precedence, etc., of the Judges (circa 
1725), Fortos. Rep. 352. Mentd. Herring v. Brown (1688), 
Comb. 11; Shortridge v. Lamplugh (1702), 2 Ld. Raym. 
79%; Armstrong d. Nove vw. Woolsey (1755), Barnes, 
467; Hill v. Saunders (1825), 4 B. & C. 520. 

492. Embodiment of legal principles.]-— 
The case is in some sense new, as many others 
which constantly occur; but we have no right 
to consider it, because it is new, as one for which 
the law has not provided at all & because it has 
not yet been decided to decide it for ourselves, 
according to our judgment of what is just & ex- 
pedient. Our common law system consists in the 
applying to new combinations of circumstances 
those rules of law which we derive from legal 
principles & judicial precedents & for the sake 
of attaining uniformity, consistency & certainty, 
we must apply those rules where they are not 
unreasonable & inconvenient to all cases which 
arise; & we are not at liberty to reject them & 
to abandon all analogy to them, in those to which 
they have not yet been judicially applied, because 
we think that the rules are not so convenient & 
reasonable as we ourselves could have devised 
(PARKE, J.).— MIREHOUSE v. RENNELL (1833), 1 
Cl. & Fin. 527; 7 Bli. N.S. 241; 8 Bing. 490; 
1 Moo. & S. 683; 6K. HR. 1015, H. L.3 affy. S. C. 
sub nom. RENNELL v. LINCOLN (Be.) (1827), 7 
B. & C. 118. 

.tnnofations :—-Mentd. Alston r. Atlay (1837),7 Ad. & El. 289; 
Kdwards v. Exeter (Bp.) (1839), 7 Scott, 652; Bradburne 
v. Botfleld (1845), 14 M. & W. 559; Howley ov. Knight 
(1849), 19 L. J. B. 3; Ford ce. Harington (1869), L. R. 


5 P. 282; Walsh ¢. Lincoln (Bp.) (1875), L. R. 10 C. P. 
ry e 


of opinions—Resignatiwn or death of 
judge before judgment.) — Written 
opinions sent to the registrar by Judges 
who had rotired or died before the 
judgment in the case was pronounced 
n open ct. are not judgments, but 
merely memoranda of the opinions & 
arguments of such jJudges.—MAHOMED k 
AKIL v. ASADUNNI8SA BEBEE, McTry- 
LALL SEN v. DeskHaR Roy nheenh: 
B. L. R. Sup. Vol. 774; 9 W. R. 1.— 
IND. ; : Cnglish ct., ef 

h. Authority of decisions in English 
courta.}—After the decision of a case 
by the ct., a motion to re-open the 








of the Ct. of 
Lords, will no 
secus, if the ju 
Pr.vy Council.— 
ALES 





way, 


same, based on a conflicting Judgment | 
. K. & the House of 
be entertained, 
ent be that of the 
ILLIAMSON vo. NEW 
SovuTn W MARINE ASSURANCE 
Co. (1) (1856), 2 Legge, 975.—AUS. 
, .}—If there be — of 
@ 
ee {his country tee in | Nétd. L. BR. 452.—-NFLD. 
reference to a single decision of an 
ally where tn ft 
there was a difference of opinion.— 
Scott v. Rerxre (1865), 15 C. P. 200. 
—CAN. 
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493. —-.|—It is no sufficient reason for 
deciding against any known principle or any cur- 
rent of consistent authority, t we may thereby 
be enabled to establish a more exact harmony 
between different cts. or systems of jurisprudence ; 
but, where matters hang evenly balanced, & still 
more where both sound principle & the better 
practice authorises our determination, we cannot 
avoid feeling that it is highly desirablo to place 
the law as administered by the different tribunals 
respecting the same subject-matter in a state of 
uniformity & consistency (per CUR.).—RARNRES wv. 
VINCENT (1846), 5 Moo. P. C. C. 2013 4 Notes of 
Cases Supp. xxi; 7 IL. T. O. S. 4453; 10 Jur. 
2333; 13 E.R. 468, P. ©. 


Annotations :—-Mentd. Kste o. Este (1851), 2 Rob. Ecel. 
351; Brenchley vr. Lvyun (1842), 2 Rob. Keel 4465 Do 
Chatelain ». De Pontigny (1859), 1 Sw. & Tr, dtl: dn 
the Goods of Wollaston (18638), 32 ]L. J. P.M. & A. 171: 
In the Goods of Hally burton (1866), L. Ro PP. & DL 90; 
Hawksley v. Barrow (1866), L. Re YE. & 2. 14735) Paglar 
ev. Tongue (1866), L. R. 1. 2. 1583 Jn the Goods of De 
Prado] (1867), a. RoE. & DD. 4513 Noble. Pholps (1871), 
L.R.2 PL & PD. 27635 Reo Graham (1872), L. Ro 8 Po & Dd, 
385: Parkinson «. Townsend & ‘Townsend (1875), 4¢ 
lL. J. BP. & M. 323) In the Goods of Tharp, Tharp rv. 
Macdonald (1878), 3 PP. DD. 763 Phillipa «. Jenkins (1880), 

lL. T. 2813) Re Parker's Trusts, 17894) 1 Ch. 707: Jn 
the Goods of Huber, (1596) P. 209, 


494. What part of decision binding—Only ratio 
decidendi.]—The only use of authorities or decided 
cases is the establishment of some principle which 
the judge can follow out in deciding the case 
before him... where a case has decided a prin- 
ciple, although I myself do not concur in it & 
although it has only been the decision of a ct. of 
co-ordinate jurisdiction I have felt: bound to follow 
it (Jessel, M.R.). — Pe YIALLerT’s Ksrate, 
KNATCHBULL v. HALLErr (1880), 13 Ch. D. 606 5 
sub nom. Re WALLETT’S HsSbTatTe, KANATCHBULI ¥, 
HALLeTtT, COTrTERELL v. HLALLUTY, 49 L. J. Ch. 
415; 42 L. T. 4213 28 W. R. 732, C. A. 
Annotations :-—Apprvd. Kreglinger v. Now. Patagonia Meat 

& Cold Storage Co., (1Ml4] A.C. 25. Refd. Wimbledon 

ene ete.) v. Kdon, 2le St. Mark’s, Wimbledon, [L908] 

167. Mentd. Kirkhame. Peol(1580),43 0. 1171; Harris 

». Truman (1881), 7 Q. B.D. 3403; dee Mawreon, Aer p. 

Hardcastle (1881), 44 L. T. 5233; Now Zealand & Austra- 

lian Land Co. +. Watson (1881), 7 Q. 2. D. 8745 Colina 

v. Stimson (1683), 11 Q. B.D. 142; Marten v, Rocke, 

Kyton act 53 1. T. 946; Lyell vo. Kennedy (1887), 18 

Q: B.D. 7963 Re Murray, Dickson +. Murray (1887), 

67 1. T. 223; Hancock v, smith (1889), 41 Ch. D, 456 ; 

Iellis o. Goulton, (1893) 1 Q. B. 350; Re Miller, Bear p. 

Official Receiver, (1893] 1 Q. B. 327: 2te Hallett, Aa yp. 

Blane, (1894) 2 Q. B. 237; Re Stonning, Wood », Stonning, 

{1895) 2 Ch. 433; Cory v, Turkish 8S. Mocea (Owners) 

Tho Mecca, (1897) A. C. 286; Jée Wreford, Carmichae 

wv. Rudkin (1897), 13 T. I. R. 153; Moss ». Hancock, 

[1899] 2 Q. B. TIL; Mutton ». Poat, (1899) 2 Ch. 556; 

Rte Oatway, Hertalet ». Oatway, (1903] 2 Ch. 356 ; Grun- 

nell v. Welch, [1905] 2 K. B. 650; Davis v. Petrie, {1906] 

2 K. B. 786; Wilsoos & Furness-Leyland Line ». British 

& Continental Shipping Co. (1907), 23 T. I. RR. 397; 

Burdett ». Horne (1931), 27 T. Le R. 4025 Galula oo. 

Pintus (1911), 104 L. T. 574; Sinelair v. Brougham 

[1914] A. C. 308; Re Dacre, Whitaker ». Dacre, [1915] 

2 Ch. 480; Roscoe (Bolton) vr. Winder, (1915) 7 Ch. 62 ; 

Re Hodgson’s Trusts, Public Trustee v. Milne, (1919) 2 

Ch. 189; Banque Belge v. Hambrouck, [1921] 1 K. B. 

$21. 


495. 
decision binding as an authority is the princ 





———.] —The only thing in a aude e 

ple 
,oe--) “Colonial cts. cannot dis- 
regard the adjudication in part materia 
of the superior ct. of common law In 
England. It is of the utmost Im- 
portance that In all parts of the 
empire where the eae Jaw prevalis, 
the interpretation of that law by tho 
cts. shall bo as nearly as possible the 
gamne.—-BAIRD v. GRIEVE (1882), 6 


but 


be followed 





m. When a daccision of the 
ct. of A pest in England ia at 
variance with one of the Ct. of Appeal 
in Ontarto, the latter should be fol- 
Jowed here, as the former ct. is not the 
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Sect. 2.—Dicta. Sect. 3.] 


but that responsibility is lightened by the fact that 
the judgment given in [that case] will in no way be 
affected. What we are dealing with is obiter 
dicta, not necessary for the purpose of that 
decision (LORD JAMES).—LEWIN v. END, [1906] 
A. C. 209; 75 LL. J. K. B. 473; 94 L. T. 649; 70 
J. P. 268; 54 W. R. 606; 22 T. L. R. 504; 4 
J.. G. R. 618, H. L. 3 revag. 8S. C. sub nom. LEWIN 
v. END, LEWIN v. CIVIL SERVICE SUPPLY ASSOCN., 
11905] 1 K. B. 669, C. A. 

Annotations :-—Mentd. Morgan ». onzon (1913), 78 J. bP. 

66; 1. Aerodrome »v. Dell, (1917) 2 K. B. 380. 

512. —If a decision is binding 
there is an end of it. But if you have only to do 
with dicta, though such dicta may well serve to 
help you to form your own opinion, I cannot 
see that they ought to overrule it. It is a different 
question when a practice follows on dicta. A 
pocuee it might not be right to disturb, but then 
t is the practice & not the dicta that forms the 
binding authority (LORD DUNEDIN).—L&eEDS IN- 
DUSTRIAL CO-OPERATIVE SOCIETY, LTD. v. SLACK, 
[1924] A. C. 851; O38 L. J. Ch. 4363 1381 L. T. 710; 
40 T. L. RR. 745; 68 Sol. Jo. 715, LL. L.; revsg. 
8S. C. sub nom. SLACK v. Leeps INDUSTRIAL 
i dea e Socitrty, Lrp., [1923] 1 Ch. 43], 











513. ——— Dicta of judge of superlor court.) 
Semble: the ct. is bound to follow dicta when 
pronounced by a judge of a superior ct.—ASssI- 
CURAZIONI GENERALI DE TRIESTE ». EMPRESS 
ASSURANCE Corpn., Lp., [1907] 2 K. B. 8114; 
76 L. J. K. B. 980; 97 L. T. 7853; 23 T. LR. 
700; 5' Sol. Jo. 7083; 10 Asp. M. L. C. 5773 13 
Com. Cas. 37. 

Dicta in House of Lords.] —Scee Nos. 518- 
522, post. 

514. ——.- Rights of property resting on dictum.] 
-—-It would be impossible to upset rights of pro- 
perty merely because, when historically traced 
through the reports, they rested upon a dictum 
(HAMILTON, J.).—A.-G. ». REYNOLDS, [1911] 2 
kK. 3. 888; 801. J. K. 1B. 1073; 104 1. T. 852. 

515, -——.]—Dicta by judges, however eminent, 
ought not to be cited as establishing authori- 
tatively propositions of Jaw unless these dicta 
really form integral parts of the train of reasoning 
directed to the real question decided. They may, 
if they occur merely at large, be valuable for 
edification, but they are not binding (LoRp 
ITALDANE).—CORNELIUS v, Prinuips, [1918] A. C. 
199; 87 1. J. K. B. 246; 118 L. TI. 2283 84 
T. 1. 1. 1163 62 Sol. Jo. 140, H. L. 

An alien ~~ Mentd. Bowen «. Samuels (1918), 34 T. TR. 





516. ——.]—Dicta are of different kinds & 
of varying degrees of weight. Sometimes they 
may be called almost casual expressions of opinion 
upon a point which has not been raised in the case 
& is not really present to the judge’s mind. Such 
dicta, though entitled to the respect due to the 
speaker, may fairly be disregarded by judges 
before whom the point has been raised & argued 
ip & Way to bring it under much fuller considera- 
tion. Some dicta, however, are of a different 
kind ; they are, although not necessary for the 
decision of the case, deliberate expressions of 
opinion given after consideration upon a point 
clearly brought & argucd before the ct. It is 
open no doubt to other judges to give decisions 
contrary to such dicta, but much greater weight 
attaches to them than to the former class (LORD 
STERNDALE, M.R.).—SLACK v. LEEDS INDUSTRIAL 
OO-OPERATIVE SociEeTy, Lrp., {1923] 1 Ch. 481; 
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92 L. J. Ch. 470; 129 L. T. 264; 67 Sol. Jo. 497, 
C. A.; on appeal, sub nom. LEEDS INDUSTRIAL 
Co-OPERATIVE Sociery, Lrp. v. SuLack, [1924] 
A. C. 851, H. L. 

517. .|—Dicta expressed unanimously by 
the three judges of a Div. Ct. ought to be adopted 
by the judges of another Div. Ct.—MILLs ». 
LonNDoN Country Counctn, (1925] 1 K. B. 213; 
94 L. J. K. B. 216; 1382 L. T. 386; 89 J. P. 6; 
41 T. L. R. 122; 69 Sol. Jo. 254; 23 L. G. R. 43 ; 
27 Cox, U. C. 720, D. C. 

Annotation :—Mentd. Short v. Poole Corpn., [1925] 42 

T. L. R. 107. 

518. In House of Lords—How far pepe a 
By the constitution of this United Kingdom, the 
House of Lords is the ct. of appeal in the last resort, 
& its decisions are authoritative & conclusive 
declarations of the existing state of the law, & 
are binding upon itself when sitting judicially, 
as much as upon all inferior tribunals. The 
observations made by Members of the House, 
whether law Members or lay Members beyond 
the ratio decidendi which is propounded & acted 
upon in giving judgment, although they may be 
entitled to respect, are only to be followed in as 
far as they may be considered agreeable to sound 
reason & to prior authorities. But the doctrine 
on which the judgment of the House is founded 
must be universally taken for law, & can only be 
altered by Act of Parliament. So it is, even 
when the Ilouse gives judgment in conformity 
to its rule of procedure, that where there is an 
equality of votes, semper presumitur pro negante 
(LORD CAMPBELL, C.).—A.-G. v. WINDSOR (DEAN 
& CANONS) (1860), 8 H. L. Cas. 369 ; 30 L. J. Ch. 
520; 21. 7.578: 24J.P.467; 6 Jur. N.S. 833 ; 
8W.R.477; 11 E.R. 472, WH. L. 


uinnotations :— Refd. Ushor’s Wiltshire Brewery v. Bruce, 
{1915] A. C. 433; Consett Industrial & Provident Soc. 
v Consett Lron Co., [1922] 2 Ch. 1435. Mentd. A.-G. v. 
Marchant (1866), I. Wt. 3 Hq. 424; A-G. v. Wax Chand- 
lors’ Co. (1873), L. lt. 6 H. L. 1; Re Campden Charitics 
ee aie Ch. DD. 310; J. R. Comrs. v. Walker, [1915] 

e Le 5 Fe 


519. ——.] —- KREGLINGER (G. & C.) v. 
NEW PATAGONIA Mrcat & COLD STORAGE Co., 
Lrp., No. 498, ante. 

520. .J—-Dicta of noble Lords in this 
House, while always of great weight, are not of 
binding authority & to be accepted against one’s 
own individual opinion, unless they can be shown 
to express a legal proposition which is a necessary 
step to the judgment which the House pronounces 
in the case (LORD DUNEDIN).—DAVIDSON (CHARLES 
R.) & Co. v. M’Rops or OFFICER, [1918] A. C. 
304; 87L.J.P.C.583 1181.7. 451; 3847. LR. 
213; 62 Sol. Jo. 317; 10 B. W.C. ©, 673, H. L. 


Annotations :—Mentd. Heffernan v. Secretary of State for 
War (1918), 11 B. W.C. C. 4243; Philbin v. Hayes (19138), 
87 L. J. K. B. 779, Stevens v. L. & S. W. Ry. (1918), 
87 LL. J. K. WB. 7563 Wilson ov. L. & N. W. Ry. (1918), 

.C.C. 19; Belle. Armstrong, Whitworth (1919), 

88 L. J. K. B. $44; Matthows wv. Pomeroy (1919), 12 

B. W. CC. C 134; Wild ». Brown, [1919] 1 K. B. 134; 

Armstrong, Whitworth +. Redford, [1920] A. C. 757; 

Clark v. Lord Advocate (1922), 15 B. W. CGC. GC. 320; St. 

Helens Colliery Co. r. Hewitson, [1924] A. C. 59; Upton 

©. GC. Ry., (1924) A. C. 302 


521. —-— Practice discouraged.] — The practice 
of giving decisions, which only amounted to dicta, 
on issues not necessary to decide on appeal is 
not to be recommended, & will not be adopted 
by the House of Lords.—PARKINSON v. SIMON 
(1895), 12 R. P. C. 403, H. L. 
annceaiion :—Mentd. Horrocks v. Stubbs (1896), 74 L. T. 


522. ——.]—-If a point does not arise 
for decision, particularly in the House of Lords, 
it is not only not cisetuil, but it is mischievous to 
express an opinion upon it. To decide a point 
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which does not arise. in my view is only 
mischievous (LORD WRENBURY).—-HARRIES  v. 
CRAWFURD, [1919] A. C. 717; 88 L. J. Ch. 477; 
121 L. T. 398; 83 J. P. 197; 35 T. L. R. 5438; 
63 Sol. Jo. 589; 17 L. G. R. 509, H. L. 


Annotations :—Mentd. Martin wv. Eccles Corpn., [1919] 
1 Ch. 387; Hanson v. Radcliffe U. D. C., [1922] 2 Ch. 490. 


Secr. 3.—DECISIONS FOLLOWED FOR LONG 
PERIOD OF TIME. 


523. General rule—Scottish decision.] — Har- 
VEY v. FARQUHAR, No. 708, poat. 

: a principle laid down [in the 
decision cited] has been so firmly established now 
by authority in our technical system, that I feel 
more mischief would be done by dissenting from 
it, than by ee roeeaeetes in it (LoRD HaLsBuRY, C.). 





——-PLEDGE v. WHITE, [1896] A. C. 187; 65 L. J. 
Ch. 449; 74 L. T. 323; 44 W. R. 589, H. I; 


affg. 8. C. sub nom. PLEDGE v. CARR, [1895] 1 Ch. 

51, C. A. 

Annotations :—Mentd. Rilcy v. Hall (1898), 79 L. T. 241: 
Sharp v. Rickards, (1909) 1 Ch. 109. 


525. -] — THE Cayo Bonito, No. 606, post. 

526. Productive of injustice & inconvenience.| — 
After a decision of the Ct. of K. B., which was 
much considered before it was pronounced, has 
remained unimpeached for more than forty years, 
& has been confirmed, we ought not to overturn 
it, unless it establishes a rule productive of injustice 
& inconvenience. Whatever conveyancers might 
have thought of the case when it was first decided, 
they have since considered it as having settled the 
law, & it would be productive of much confusion 
to unsettle it again (Brest, (.J.).—Moopy v. KING 
(1825), 2 Bing. 447; 10 Moore, ©. P. 2833; 130 
K. R. 378. 


alnnotations :—Mentd. Barker v». Barker (1828), 2 Sim. 
249; Smith «. Spencer (1856), 27 L. T. Ow 8S. 325. 


527. }— From the authorities I collect 
the following principles as applicable to the ques- 
tion of overruling decisions of long standing, viz. 
(a) the construction of a statute of doubtful 
meaning once laid down & accepted for a long 
period of time ought not to be altered unless the 
ct. can say positively that it was wrong & pro- 
ductive of inconvenience ; (b) decisions upon which 
title to property depends, or which by establishing 
principles of construction or otherwise form the 
basis of contract ought to receive the same protec- 
tion; (c) decisions that affect the general conduct 
of affairs, so that their alteration would mean 
that taxes had been unlawfully imposed, or 
exemption unlawfully obtained, payments need- 
lessly made, or the position of the public mate- 
rially affected ought in the same way to continue. 
These principles do not compel acceptance as 
accurate of a doctrine plainly outside a statute 
& outside the common law, where no title & no 
contract will be shaken, no person can complain, 
& no general course of dealing be altered by the 
remedy of a mistake (LORD BUCKMASTER).—— 
BOURNE v. KEANE, [1919] A.C. 815; 89 L. J. Ch. 
173 121 L. T. 4263; 35 T. L. R. 5603 638 Sol. Jo. 
606, H. L.; revag. S. C. sub nom. Re EGAN, KEANE 
v. Hoare, [1918] 2 Ch. 350, C. A. 

528. Affecting general conduct of affairs.) — 
Bourne v. KEANE, No. 527, ante. 

529. Construction—Of statute.) —It would be 
against reason to hold, that where we entertain 
doubt on principle, even a current of prior de- 
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cisions, if clearly contrary to law, may not be 
overruled. In the present case I yield to the argu- 
ments & authorities which have been ed to the 
ct. in support of this bill. In doing so, I feel that 
no such injustice as has been apprehended will be 
worked by our decision; because we have the 
satisfaction of knowing, that if we should be 
wrong in holding ourselves bound by previous 
determinations on the same question, recourse may 
be had to a higher tribunal, by whoso authority 
we may be brought back to the principle which, 
it seems to be thought, would have determined 
our opinion in a different way, if the question in 
the cause had been now raised before us for the 
first time, & we were unshackled by the authority 
of the decided cases (Garrow, B.).—EVANS ¥. 

GEORGE (1825), 12 Price, 76; 147 E. R. 660; 

sub nom. Evans v. ROWE, M‘Cle. & Yo. 577, 

Kix. Ch. 

ee :—Mentd. Lozon v. Pryse (1810), 4 My. & Cr. 
y ° 
530. - .} — After a course of decisions 

for fifty years it is too late to alter the rule [of 

construction of a statute] (TunpDAL, C.J.).— 

Cook v. ROGERS (1831), 7 Bing. 4388; 5 Moo. 

& P2355; 91L.5.0.8.C.P. 1553 1381 KR. 169, 

Annotations :— Mentd. Morgan v. Brundrett (1833), 5 B. 
& Ad. 289; Belcher «. Prttio (1834), 10 Bing. 4085 
Strachan v, Barton (1856), 11 Mxeh. 6475 Bills v. Smith 
(1865), 6B. & 8. 371. 

531. .]—Considering that the statute 
has already received a judicial interpretation 
sixteen years ago, which interpretation has been 
acted on ever since, & that thousands of contracts 
& settlements of accounts have taken place on the 
faith of that interpretation, that if these settle- 
ments are disturbed an infinite multitude of 
actions will be brought, & many fines become 
payable by persons who have trusted the autho- 
rised expounders of the statute, 1 think this is a 
case in which the maxim ‘ Stare decisis’ ought 
to apply (Byars, J.).- -ARCHER v. JAMES (1862), 
2B. 8&8. 61; 31 To J. Q. BL 153; 6 1. TR. 1675 8 
Jur. N.S. 166; 30 W. RR. 4805 P21 Ie. R. 996, 
Iex. Ch. 

Annotations: Mentd., Moorhouse v. Lee (1864), 4 FL & F-. 
3.45 Cutts v. Ward (1867), L. R. 2 Q. B. 3575 Redgrave 
v. Kelly (1889), 37 W. R. 543; Hewlett v. Allen, {1892} 
2. B. 662; Hughes t. Bovella (1894), LOT. La. At. 197 
Abram Coal Co. v. Southern (1903), 19 Te. TL. R. o78 


Williams ». Norths Navigation Collieries (1881), Ltd., 
{1906] A. C. 136. 














32. Decision acted on by many 
persons.}|—If the matter came before us now for 
the first time I should entertain no doubt that the 
combined operation of Wills Act, 1837 (c. 26), 
ss. 24, 27, was that which has been attributed to 
them by the Ct. of Appeal... . If the matter 
were even doubtful, T should hesitate very long 
before I laid down a different. rule of construction 
in relation to sects. of the Wills Act which have 
had for many years a particular construction 
given to them, because it is impossible to say 
how many persons may have acted upon the 
faith that that construction was correct (LORD 
}}ERSCHELL).—AIREY v. KOWER (1887), 12 App. 
Cas. 263; 56 L. J. Ch. 742; 56 LL. T. 409; JS 
W. R. 657, H. L. 3) previous proceedings. sub nom. 
Re Bower, AIREY v. BOWER (1886), 2 T. L. R. 
201, C. A. 


uions :—Retd. Re Marsh, Mason v. Thorno (1888), 
: entd. 


Ainnote 
38 Ch. D. 630. Hee Wells’ Trusts, Hardisty v. 
Wella (1849), 42 Ch. D. 646; Ste Hayes, Turnbull v. 
Hayes, (1900) 2 Ch. 332; He Moses, Beddington v. Bed- 


dington, (1902) 1 Ch. 100. 


an renege ne 
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Sect. 3.— Decisions followed for long period of time.] 
583. ——— Correction by House of Lords. }— 
I am sensible of the inconvenience of disturbing 
a course of practice which has continued un- 
challenged for so long. But if it is founded upon 
an erroneous construction of a statute, there is 
no principle which precludes the House of Lords 
from correcting the error (LORD MACNAGHTEN).— 
HAMILTON v. BAKER, THE SARA (1889), 14 App. 
Cas. 209; 58 L. J. P. 57; 61 L. T. 26; 38 W.R 
129; 5T. L. R. 507; 6 Asp. M. L. CO. 413, H. L. 


Annotations :-——Consd. Morgan wv. Castlegate §.S. Co., The 
Castlegate, [1893] A. C. 38. Refd. The Orienta, (1894) 
bP. 271; The Mecca, eee ). 95; The Tagus, {1903} 
P. 44; Winstanley ov. orth Manchester Overscers 
[1910) A. C. 7; est Kent Main Sewerage Board vr. 
Dartford Assessment Committee, [1911] A. C. 171; The 
British Trade, [1924] P. 104. Mentd. The Orchis (1890), 
69 L. J. P. 315 The Ripon City, [1897] P. 226; The 
Veritas (1901), 70 L. J. P. 75. 








534. —- ——-.]|— LEWIN v. END, No. 511, 
ante. 
535, ——- —— Decision of Privy Council.] — 


THE Cayo Bonito, No. 606, post. 

536. -|—The ct. will not readily 
overrulo the decision of a ct. of inferior jurisdiction 
which has been acted on for a great number of 
years. 

It [the decision followed] has never yet been 
dissented from, but, on the contrary, it has been 
followed continuously up to the present time 
(RomMER, L.J.).—-LEWIN v. END, LEWIN v. CIVIL 
SERVICE Surppty Assocn., [1905] 1 K. B. 669; 
741. J. K. B. 406; 92 L. T. 486; 69 J. P. 128; 
53 W. R. 406; 21 T. L. BR. 2873; 49 Sol. Jo. 318; 
81. G. R. 449, C. A. 3 on appeal, sub nom. LEWIN 
v. KIND, [1906] A. C. 290, TF. Li. 

Annotations :—Mentd. Morgan v. Kenyon (1913), 78 J. YP. 

66; 1B. Aerodrome v. Dell, [1917] 2 K. B. 380. 

5387. d — LEWIN v. Enpb, No. 511, ante. 

5388, -|— Where the construction of 
a statute has been acted upon for over forty 
years, the ct. will not interfere even though the 
natural construction of the statute appears to be 
differont from the construction acted on (LORD 
ALVERSTONE, C.J.).-—R. v. MARTIN, [1911] 2 K. B. 
450; sub nom. R. tv. MARTIN, La p. SMYTHE, 80 
LL. J. K. B. 878; 105 L. T. 220; 75 J. P. 425; 
27 T. L. R. 460; 22 Cox, C. C. 560, D.C. 




















589. —-— —--— Decision wrong & productive of 
inconvenience.] — BouRNE tv. KEANE, No. 527, 
ante, 





———.]—See, generally, STATUTES. 

540. Of will.) —T., by his will, gave & 
devised unto his grandson C., all that his estate, 
etc., called, etc., for his own use during his natural 
life, with remainder to the first son of the body of 
the said C. lawfully begotten, severally & suc- 
cessively in tail male of the name of C. ‘S & for 
want of such lawful issue of that name, cither by 
my said grandson C., or my son J., then I give 
& devise the said estate, etc., amongst my 
daughters & their children, share & share alike, 
to hold unto them, his, her or their heirs for ever, 
as tenants in common, & not as joint tenants.”’ 
C. the grandson never had a child; he suffered a 
recovery & sold part of the estate so devised to him, 
as freehold. 6 purchaser objected to this title 
on the ground that he had only an estate for 
life. Lorp ELpoN sent a case for the opinion of 
the Ct. of K. B., which ct. was of opinion C. took 
an estate tail, & that was afterwards confirmed by 
the Ct. of Ch. Another purchaser, who also 
objected on the same ground, had a decree of 
specific performance against him, & the Ct. of 
Exch. certified that C. took such an estate as 
enabled him to make a good title in fee. Upon an 
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ejectment thirty years after those three decisions, 
by a person claiming under a daughter of testator 
on the ground that C. the grandson took an 
estate for life only, & the intermediate remainders 
were vested :—Held: this ct. would not now 
express any opinion contrary to those _ three 
decisions upon the will already pronounced, & if 
pitf. insisted upon the construction he put upon the 
will to be the true construction, he must, con- 
sidering those decisions so long since given by cts. 
of law & equity upon this will to the contrary, 
appeal to the House of Lords to reverse them.— 
Barrow v. Tora, (1862), 7 H. & N. 962; 6 
L. T. 472; 8 Jur. N.S. 991; 10 W. R. 3573; 158 
BR. R. 761, Ex. Ch.; on appeal, sub nom. PARKER 
v. TOOTAL (1865), 11 H. L. Cas. 143, H. L. 

Annotations :—-Mentd. Parker v. Tootal (1865), L. R. 1 Exch. 

41; Allgood v. Blake, Roach v. Blake, Clennell v. Blake, 

Reod v, Blake, Allgood v. Blake (1873), 29 L. T. 331 ; 

Dias v. De Livera (1879), 5 App. Cas. 123; Re Hillman, 

Ade v. Hillman (1910), 103 L. T. 183. 

.]—See, generally, WILLS. 

541. Of mercantile document.}] — Where 
documents are in daily use in mercantile affairs, 
it is material that the construction given them 
years ago & which has been accepted in the cts. 
of law should not be altered, because all subse- 
quent contracts have been made on the faith of 
the decisions (LORD HsyuER, M.R.).—PANDORF »v. 
HAMILTON (1886), 17 Q. B. D. 670; 55 LL. J. Q. B. 
546; 65 L. T. 499; 35 W. R. 70; 2 T. L. R. 
891; 6 Asp. M. L. C. 44, C. A.3; revsd. on other 
grounds, sub nom. WIAMILTON, FRASER & CO. v. 
PANDORF & Co. (1887), 12 App. Cas. 518, H. L. 
Annotations :—Mentd. Thames & Merscy Marine Insce. 

v. Hamilton, Fraser (1887), 12 App. Cas. 484; The 

Bedouin, 1894) P. 13 Ballantyne v. Mackinnon, [1896] 

2 Q. B. 455; Trinder, Anderson v. Thames & Mersey 

Marine Insce., Trinder, Anderson v. North Queensland 

Insee., Trinder, Anderson v, Weston, Crocker, [1898] 

2Q. B. 114; Hensey v. White, Lloyd v. Suge Walker v. 

Lilleshal) Coal Co., {7900} 1 Q. B. 481; lackburn v. 

Liverpool, Brazil & River Plato Steam Navigation Co., 

[1902} LK. B. 290; Fenton v. Thorley, [1903] A. C. 443 ; 

The Torbryan, [1903] P. 35; Steel v. Cammell, Laird, 

[1905] 2 KK. B. 232; The Northumbria (1906), 05 L. T. 

618: Ingram & Royle v. Services Maritimes du Tréport 

(1913), 109 11. T. 733 ; Stott (Baltic) Steamers v. Marton, 

[1014] 3 K. 28. 1262; Morrison v. Shaw, Savill & Albion 

Co., (1916) 1 K. B. 747; Becker, Gray v. London Assce. 

Corpn,, (19I8f A. CL 101; British & Foreign 8.8. Co. v. 

Iv., (1918] 2 K. B. 879; Leyland Shipping Co. v. Norwich 

Union Fire Inseo. Soc., [1918] A. C. 350; Denholm v. 

Shipping Controller (1920), 124 L. T. 378; Samuel v. 

Motor Union Insee. (1922), 28 Com. Cas. 134; Samuel 

v. Dumas, Graham Joint Stock Shipping Co. v. Merchants 

Marine Insee. (No. 2), [1923] 1 K. B. 492. 

542. .j—It is a wholesome rule that 
has often been laid down, that when a well-known 
document has been in constant use for a number of 
years, the ct., In construing it, should not break 
away from previous decisions, even if in the first 
instance they would have taken a different view, 
because all the documents made after the meaning 
of one has been judicially determined are taken to 
have been made on the faith of the rule so laid down 
(Lorkp Esnrr, M.R.).—DuUNLop & Sons v. BAL- 
FOUR, WILLIAMSON & Co., [1892] 1 Q. B. 507; 
G1 L. J. Q. B. 354; 66 L. T. 455; 40 W. R. 3713 
8 l, L. R. 378 ; q Asp. M. L. C: 181, C. A. 
Annotation :—Mentd. Castlogate S.S. Co. v. 

11892) 1 Q. LB. 854. 

_ 543. Where decision has made law.]—A de- 
cision, although questionable in itself, which has 
been acquiesced in by the co-ordinate cts. & has 
been acted on as law for any considerable period 
of time, may be better left for correction to some 
superior & more authoritative tribunal than 
departed from by the same ct. in subsequent 
cases; but if these circumstances do not exist, 
& we should be satisfied on reconsideration that 
our earlicr decision was erroneous, there is nothing 
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which should prevent us from 
the same circumstances again 
our decision (LORD DENMAN, 

CHWARDENS) v. SKETCHLEY (1847), 8 Q. B 


( : 
394; 2 New Mag. Cas. 336; 17 L. J. M.C. 17; 
10 L. T. O. S. 285; 11 J. P. 887; 12 Jur. 38; 115 


E. R. 925. 
Annotation :—Mentd. 
in-the-Ficlds (1906), 96 L. T. 491. 


544. 





cases to be such, has, as such, ruled those subse- 
quent cases, it will not do to-go back to some 


critical difference which may be raised respecting 


the authority of that case, because the law may 

have been settled (LORD BROUGHAM).—BAKER v. 

TUCKER (1850), 3 H. L. Cas. 106; 14 Jur. 771 ; 

10 i. R. 41, HH. L. 

Annotations :—Reld. Barrow v. Tootal (1862), 10 W. R. 357. 
Mentd. Foster v. Hayes (1855), 4 E. & B. 717; 
v. Wentworth (1858), 11 Moo. P. OC. C. 526; 
Sykes (1871), L. R. 13 Eq. 56. 


545. 





even after a considerable lapse of time. 


particular subject, the Ct. of Appeal ought not to 


interfere with it, because people have acted upon 


it (JESSEL, M.R.).—SMITH v. KEAL (1882), 9 
Q. B.D. 840; 47 L. T. 142; 31 W. KR. 76, C. A. 
Annotations :-—Refd. Morris v. Salborg (1889), 22 Q. B.D. 

614. Mentd. Thomas v. Rowlands (1886), 3 T. L. R. 148; 

Lee v. Rumilly (1891), 55 J. P. 519; Hewitt v. Spiers & 

Pond (1896), 13 T. L 

1903), 72 L. J. K. B. 630; Montague v. Davies, Kenachi, 

1911) 2 K. B. 595. 

546. Never sanctioned by Court of Appeal. 
—Although for eight years a decision may no 
appear to have been questioned by any judge, & 
may have been followed by other judges in cts. of 
first instance, yet if it be then doubted & have 
never received the sanction of the Ct. of Appeal, 





the Ct. of Appeal] ought not to treat. it as binding 


PEARSON (1884), 


(Corron, 1.4.J.).—Pi&ARSON  v. 
561 L. T. 311; 


27 Ch. D. 145; 54 L. J. Ch. 32; 

32 W. R. 1006, C. A. 

-tnnctatims :—Consd. Vernon v. Hallam pete 34 Ch. D. 
748; Trego v. Hunt, (1896] A. C. 7. efd. Jonnings v. 
Jennings, (1898] 1 Ch. 378. Mentd. Bristol, Cardiff & 
Swansea Atrated Bread Co. v. Mages (1890), 44 Ch. D. 
616; Robb v. Green (1895), 64 L. J. Q. B. 693; Re David 
& Matthews, [1899] 1 Ch. 378; Gillingham v. Beddow, 
11900} 2 Ch. 242. 

547. Decisions affecting settlement & devolution 
of property.]|—The ct. of ultimate appeal will not 
easily overturn a series of decisions which have 
long regulated the settlement & devolution of 
property. 

There is another duty incumbent on all cts., 
& pre-eminently upon a ct. of ultimate appeal, 
& which has been invariably observed, namely, 
that as regards those rules which regulate the 
settlement & devolution of property, those cts. 
which have to interpret instruments & acts of 
pane must take care to be very guarded against 
etting any supposed notion as to the inaccuracy 
of any rule which has in fact been acted upon, 
induce them to alter it so as to endanger the 
security of property & of titles (LORD CRANWORTH). 
st ia v. ROBERTSON (1862), 4 Macg. 337, 


548. Affecti rights of property. —A Ct. of 
me 4 stag should careful in overruling decisions 
which, not being manifestly erroneous have stood 


548 1. Affecting righia of property. }— 
This ct. should follow ite own previous 
decisions where rights of property or 








so declaring, when 
resent a case for 
.J.). — DEPTFORD 


Westminster Corpn. v. St. Martin- 


.]—If a case has been always supposed 
to be of one particular aspect & purport & if that 
case being uniformly supposed in subsequent 


Towns 
Sykes v. 


-}]— Where an old case is contrary 
to the principle of the general law the Ct. of 
Appeal ought not to shrink from eee it 

ut 
when an old decided case has made the law on a 


. R. 64; Serjeant v. Nash, Field 


matters determining the payment of 
money are involved. In a case upon a 
point of criminal procedure, 
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unchallenged for a long period, & which from their 

nature & the effect which they may reasonably 

be supposed to have had in matters affecting rights 
of property, may be held to have become part of 
the recognised established Jaw of the land.— 

PUGH v. GOLDEN VALLEY Ry. Co. (1880), 15 Ch. D. 

330; 49 L. J. Ch. 721; 42 L. T. 463; 28 W. R. 

863, C. A. 

Annotations :—Consd. P nme P 5 wh. D. 
ao. Mentd, Witkin er Hulten eee FL Gh. 

1882), 20 Ch. 1D. 323; Glasgow Corpn. v. Farie (1883), 
3 App. Cas. 657; ©. & 8S, L. Ry. vw. L. C. CGC. (1892), 7 
T. L. R. 643; Morris v. Tottenham & Forest Gate Ry. 
(1892), 36 Sol. Jo. 232; A.-G. . Met. Ry., (1894) 1.Q. 3. 
384; Kmsley v. N. EB. Ry., (1896) 1 Ch. 418; L. & N. W. 
Ry. v. Ogwen District Council (1899), 80 L. T 401. 

549. Decision relied on by conveyancers.] 
—LHeliance was placed on Doe v. Biggs (1809), 2 
Taunt. 109. Now Doe v. Biggs is one of those 
cases which may be classed as anomalies, & it is 
so known to & understood by conveyancers & 
real property lawyers, who take care to draw 
instruments accordingly. 1 do not think it is a 
sensible decision. J do not think that case could 
possibly be so decided now if the question aroge 
for the first time; & I am not disposed to extend 
it. On the other hand, I do not wish to shake 
titles, & I shall do precisely what our predecessors 
have always done-—leave the case where it is 
(LINDLEY, L.J.). 

Doc v. Biggs (1809), 2 Taunt. 109, is a case of 
some antiquity, & the last thing this ct. does is to 
disturb cases upon which conveyancers may have 
relied (BOWEN, IL.J.).—Re LASHMAR, Moopy »v. 
PENFOLD, [L891] L Ch. 258; 60 1. J. Ch. 143 3 
64 Ju. T. 833, C. A. 

550. ———.] —- BOURNE v. KEANE, No. 527, ante. 

551. Affecting commercial matters.] —- Your 
Lordships are free to overrule [decisions of in- 
ferior cts.] if you think fit, in spite of all that has 
been said about the importance of following well- 
established rules in commercial matters (LORD 
SUMNER).- -UNITED States SHUlPpPING BOARD v. 
Srrick (F.) & Co. (1926), 95 Th Jo KB. 776 5) 185 
L. I. 185; 42 Ti. 1. RR. 550, HW. LL. 

552. Affecting contracts -— Sale by auction.| — 
(1) This ct., according to what has been a universal 
practice, even of a ct. of error, would decide now in 
the same way, even though it would not have 
come originally to the same decision. <All the 
sales by auction which have occurred since those 
decisions must have taken place on the law which 
had been so published, & it would be very wrong 
now to overrule those decisions (BRETT, M.R.). 

(2) A ct. of law is not justified, according to 
the comity of our cts., in overruling the decision 
of another ct. of co-ordinate jurisdiction (BRETT, 
M.R.) —PALMFR v. JOHNSON (1884), 13 Q. B. D. 
351; 538 L. J. Q. B. 848; 51. T. 211; 383 W. l. 
36, C. A. 

Annotations :— Generally, Mentd. Ite Orange & Wrights’ 
Contract (1585), 52 L. T. 606; Clayton vo, Leech (1888), 
41 Ch. UV. 103; A.-G. & Hare v. Met. Ry. (1893), 69 L. T. 
S11; Mason v. Schupplssor (189M), 81 Lb. T. 147; rex - 
wolde-Williams ». Burneby (1900), 49 W. It. 203; De 
Lassalle v. Gaildford {1901] 2 K. 3. 215; Saunders v. 
Cockrill (1902), 87 L. T. 30. 

553. .|—I admit that, although there has 
been no judicial decision, yet if I could find that 
this had been an accepted dictum of law, & that 
it was likely to have affected divers contracts 
between man & man, & that by not following it 
I should be disturbing anything done in former 








times un the faith of the dictum, I should feel 
myself bound by it (PEARSON, J.).—He RosuEr, 


ee ee a ee ee mc we enter Aertel A RRC RTI 


considerations apply.— MURDOCH =v. 
MINNEAPOLIS TURESHING MACHINE 
Co., (1921) 2 W. W. HR. 640.—OAN. 


poe ER ee 
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Sect. 3.—Decisions followed for long period of time. 
Sect. 4: Sub-sect. 1, A.] 


RosHer v. RosueR (1884), 26 Ch. D. 801; 
L. J. Ch. 722; 51 L. T. 785; 32 W. R. 821. 


Annotation :—Mentd. Re Dugdale, Dugdale er. 
(1888), 38 Ch. DD. 176. 


554. Separation deed.!— Even although 
the ct. may think that cases were wrong at the 
time they were decided, the ct. cannot after- 
wards overrule them for the purpose of getting 
rid of a separation deed drawn up on the faith of 
them.—FEARON v. AYLESFORD (EAR) (1884), 14 
Q. B. D. 792; 54 L. J. Q. B. 83; 52 L. T. 954; 


49 J. P. 596; 33 W.R. 3831; 1T. L. R. 68, C. A. 
Annotations :—Mentd. Sweet v. Sweet, [1895] 1 Q. B. 12; 


53 


Dugdale 





Hunt v. Hunt, (1897) 2 Q. B. 547; Kennedy v. Kennedy, 
{19O7] P. 49. 
555. Mercantile documents.) — PANDORF 





v. THAMILTON, No. 541, ante. 

556, ——.}]—-If I had had to decide the point 
in an appeal in Coode v. Johns (1886), 17 Q. B. D. 
714, I could not have agreed with the decision of 
the Div. Ct. That being so, is there anything 
to prevent me now deciding in accordance with 
this view. If this were a contract in daily use, & if 
the decision had been acted on throughout the 
country for a long time, it might be that we 
should feel bound to follow it; .. . but that is 
not the case here, & there is nothing to prevent 
our adopting what we think is the right inter- 

retation of the statute (Lorn Esurr, M.1.).-- 
AVWILIPPS v. REES (1889), 24 Q. B. D.17; 50 L. J. 
Q.B.1; 61. TN. 718; 54 5. P. 20833 38 W. K. 
633; O67. L. R. 14, 0. A. 

557. .| — When a decision has stood for so 
many years, this ct. always considers that subse- 
quent contracts have been entered into subject 
to it, & even if the ct. would not have come to the 
same conclusion, it will not overrule the decision 
(LORD KHsnieR, M.R.)—le Wats, Lae p. 
JACKORISH (1890), 25 Q. B.D. 176; 59 1. J. Q. B. 
5600; 621..7.674; 38 W. RR. 482; 6T. LR. 291; 
qT Morr. 148, C. A. 

Annotations :— Mentd. Stone v. Lickorish, (1891) 2 Ch. 363; 
Re Doody, Fisher », Doody, Hibbert v. Lloyd, [1893] 
1Ch. 120; Kyre wv. Wynn-Mackenzie, (1894) 1 Ch. 218. 
558. ——.] —I think the doctrine having been 

laid down so long ago, whether it rests upon any 

sound basis or not, it would be must improper 
to depart from it now, because one would be 
really altering the contract between the parties ; 
for they entered into it upon the basis of that which 
for nearly a century has been understood to be the 
law (LORD LIERSCHELL).— ‘TANCRED, ARROL & Co. 
v. STREL Co. OF SCOTLAND (1890), 15 App. Cas. 
125; 62 L. T. 738, Hf. L. 


alnnotations -— Consd. Bowrne v. Keane, (1919) A. C. 815. 
Mentd. Caledonian Insee, v. Gilmour, {1898] A. C. 85; 





Kensington Electric Lighting Co. v. Notting Hill Klectric 


Lighting Co. (1018), 82 J.P. 197. 

559. -} — BOURNE v. No. 527, 
ante. 

560. As to jurisdiction of court.]-——I do not 
think the rule is applicable which often governs 
us in not overruling decisions of many years’ 
standing on which persons may often have acted 
in making contracts or otherwise. Where the 
decision is really one as to the jurisdiction of 
another ct. there seems to be no reason why, at 
any distance of time, a superior ct. may not over- 
rule it (BRETT, M.B.)—R. v. EpwarRps (1884), 
18 Q. B. D. 586; 53 L. J. M. C. 149; SIL. T. 
586; 49 J. P.117,C. A. 


Annotations -—Mentd. East London Waterworks Ca. r. 
See [1894] 2 Q. B. 730; R. vw. Part (1906), 70 J. 2b. 





KEANE, 


3 


561. On procedure.] — We have, it is true, the 
power of reviewing that decision, but where there 


JUDGMENTS AND ORDERS. 


is a decision on procedure made more than twelve 
years ago & frequently acted on, this Ct. of Appeal 
would not be disposed to overrule it (BRETT, M.R.). 
—FRASER v. EHRENSPERGER (1883), 12 Q. B. D. 
310; 53L. J. Q. B. 73; 49 L. T. 646; 82 W.R. 
240, C. A. 

Annotation :—Mentd. I?e Mitchel] & Izard & Governor of 

Ceylon (1888), 21 Q. B. D. 408. 


562. .|— A convenient practice for many 
years will not be willingly upset, even although 
founded on cases tried at assizes & not binding 
on the ct. (LORD ALVERSTONE, C.J.).—R. v. 
STAFFORD PRISON (GOVERNOR), Ex p. EMERY, 
[1909] 2 K. B. 81; 78 L. J. K. B. 629; 100 L. T. 
903; 73 J. P. 284; 25 T. L. R. 440; 22 Cox, 
C. C. 143, D.C. 

Annotation :-— Mentd. R. v. Lee Kun, [1916] 1 K. B. 337. 





Sect. 4.—DECISIONS OF PARTICULAR COURTS — 
HOW FAR BINDING. 
SUB-sECT. 1.—HovusE oF LORDS. 
A. On House Itself. 

563. General rule — Decision binding.}] — A 
judgment of the House of Lord is conclusive, & 
cannot be reversed or corrected, except by Act 
of Parliamment.—ToMMEY v. WHITE (1850), 3 


HW. LL. Cas. 48: 10 BE. R. 19, H. I. 
Annotation :—Folld. Wilson ¢. Wilson (1854), 5 H. L. Cas. 40. 














564. .|—- EVERARD v. WATSON, No. 
584, post. 
565. .|— The House will not re- 


consider a question which it has once decided.— 

VHELLUSSON v. RENDLESHAM, THELLUSSON  v. 

THELLUSSON, HARE v. RoBARTS (1859), 7 H. L. 

Cas. 420; 28 L. J. Ch. 048; 11 HK. BR. 1723 sub 

nom. 'THELLUSSON v. ROBARTS, HARE v, ROBARTS, 

RENDLESHAM v. RoBarrs, 33 L. T. O. S. 3793 5 

Jur. N.S. 1031, H. L. 

Annotations :— Mentd. Richards v. Davies (1862), 13 C. B. 
N.S. 69; Di sora v. Phillipps (1863), 2 New Rep. 553; 
Rhodes », Rhodes (1882), 7 App. Cas. 192; ZJée Northern’s 
estate, Salt o Pym (1884), 285 Ch. D. 153; Lew Sunder- 
land JJ. 1901), 85 La. T. 183. 

566. ~—~-,|—A.-G. v. WINDSOR (DEAN & 
CANONS), No. 518, ante. 

Pate e | ea The case e 28 6 being a 
decision of the Ifouse of Lords, the ultimate Ct. of 
Appeal, overrules all earlier authorities inconsistent 
with that decision, &, so far as the judgment goes, 
fixes the law in this country. We are not bound 
by all that is said in the course of a judgment of 
the House of Lords, but that which appears to 
be the rule established by the decision of that 
tribunal is binding, not onty on all inferior 
tribunals in this country, but even on that House 
itself when sitting judicially (BLACKBURN, J.). 

We are not bound by every reason given by the 
learned lords in delivering their opinions; of 
course we are bound by the ratio decidendi in that 
case (CHANNEL, B.).—BULLEN v. SHARP (1865), 
L. Ret C, P. 86; Har. & Ruth. 117; 35 L. J. 
C. P. 105; 14 L. T. 72; 12 Jur. N. S. 247; 14 
W. R. 338, Ex. Ch. 

Annotations :—Mentd. Redpath v. Wigg (1866), L. R. 1 
Kxch. 335; Kasterbrook v. Barker (1870), L. R. 6C. P. 
1; Holme tv. Hammond (1872), L. KR. 7 Exch. 218; 
Mollwo, March ». Court of Wards (1872), 9 Moo. P. C. C. 
N.S. 214; Noakes v. Barlow (1872), 26 L. 'T. 136; 
©. Parkyns (1875), L. R. 20 Eq. 331; Re Howard, Be Pe 
oc ae 6 Ch. D. 308; Steel v. Lester & Lilee (1877), 


- J. Q. B. 43; Badeley v. Consolidated Bank (1888), 
. ane 238; Re Young, Ez p. Jones (1896), 65 L. J. 


568. .|— A decision of the House of 
Lords is binding upon every ct. in the kingdom, 
including the House itself in its judicial character.— 
TOPHAM v. PORTLAND (DUKE) (1869), as reported in 





en 
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38 L. J. Ch. 513; 17 W. R. 9113 on appeal, 5 
Ch. App. 40, C. A. 


Annotations -—Mentd. Mackechnie v. Marjoribanks (1870), 
39 L. J. Ch. 604; Roach v. Trood (1876), 34 L. T. 105; 
Henderson v. Astwood, Astwood v. Cobbold, Cobbold v. 
ooo {1894} A. C. 150; Cloutte v. Storey, [1911] 1 





569. ——— .]——I should be sorry to lay it 
down as a rule that this ct. cannot depart from a 
previous decision, especially where it can be shown 
that there has been an omission to cite an earlier 
authority, or a clear mistake in its application ; 
& I do not concede that we are absolutely bound 
to adhere to our decisions in the same manner as 
the House of Lords considers itself bound. There 


is no parallel between the two cases. The decisions | 


of the House of Lords as the supreme ct. & ct. of 
ultimate appeal, are decisions upon the Jaw not 
yronounced simply by lawyers, but by the whole 
louse of Peers; for it is only in modern times 
that they are pronounced by a select number of 
the members of the House. The law seems, from 
the cases referred to, to be clearly settled that 
decisions of the Lords are final & binding on the 

House itself in future cases. That principle, 

however, has never been applied to the superior 

cts. of Westminster in cases where they have a 

peculiar jurisdiction ; for instance, in the Q. B. 

on appeals from quarter sessions, in the Exchequer 

in matters of revenue, and in this ct. on appeals 
under the Registration Acts, & in matters arising 
under the Railway & Canal Traffic Act. Wherever 

a& new jurisdiction is given to the cts., some time 

must necessarily clapse before the law can be 

settled ; & great inconvenience & mischief would 
result in such cases, where there is no appeal, 
if the cts. were absolutely bound by their decisions, 
though manifestly erroneous. 1, therefore, hold 
that we are fully at liberty to reconsider any 
decision which may have been come to upon these 

Acts of Parliament (BOVILL, (.J.).—WEBSTER v. 

ASHTON-UNDER-] yNE OVERSEERS ILADFIELD'S 

CASE (1573). 1. R. 8 C. P. 3063; 2 Tlop. & Colt. 

80; 42 L. J.C. P. 146; 28 L. T. 901; 37 J. P. 

486; 21 W. R. 637. 

«{nnotations : ~Refd. Boon vr. Howard (1874), 2 Mop. & 
Colt. 208; Leonard v, Alloways (1578), 2 Hop. & Colt. 
411. Mentd. Winyard v. Toogood, Hance vr. Fortaum 
en ONG et ar - Lowcockh ~. Broughton Over- 
2 Ch. 269.” - I. 3993 Bonnard v. Perryman, [1891] 
570. Erroneous decision — Erroneous principle 

of law.]—The House of Lords is bound by its own 

decisions as much as any ct. would be bound so 

that it could not reverse its own decision in a 

particular case, yet it is not bound by any rule 

of law which it may lay down, if, upon a subse- 
quent occasion it should find reason to differ from 
that rule; the House of Lords like every other 
ct. of justice possesses an inherent power to 
correct an error into which it may have fallen 

(LorD Sr. LEONARDS, C.),. 

_ A decision of this High Ct. upon a point of law 

is conclusive upon the House itself, as well as 

upon all inferior tribunals, for it is the constitu- 
tional mode in which the law is declared; & 
after such a judgment has been pronounced it 
can only be altered by an Act of the legislature. 

This House cannot decide one thing as law to-day, 

& decide the same thing differently as law 

to-morrow ; because that would leave the inferior 

tribunals & the rights of the Queen’s subjects in 

a state of uncertainty ; &, after there has been a 

solemn judgment of this House, laying down any 

position as law, that is binding upon the rights 
liberties of the Queen’s subjects, until it is 


altered by an Act of the Commons, the Lords, | 


& the Sovereign (LoRD CAMPBELL).—BRIGHT ». 
Hutton, Hurron v. Briaut (1852), 3 H. L. Cas. 
341; 7 Ry. & Can. Cas. 325; 19 1. T. O. S. 249 : 
16 Jur. 695 ; 10 E. R. 188, H. L. 

Annotations :-—Consd. Lo , 

78 L. T. 361, Reta, Paul e Joa Tess), S He No 458) 

I. R. Comrs. v. Harrison (1874), L.R.7 H. L. 1: 

Cruz (No. 2) (1884), 9 P. D. 96. Mentd. Re Rugby, 

Warwick & Worcester Ry., Preece & Evana’s Case (1852), 

2 De G@. M. & KE. 374 ; Re Wolverhampton, Chester, & 

Holyhead Ry., Robert’s Cuse (1852), 20 L. T. O. 8. 9; 

Re Midland Union, Burton-upon-Trent, Ashby de la 

Zouch & Leicester Ry., Lucy's Case (1853), 4 De G. M. & 

G. 356 ; Quartermaine v, Bittleston t3o3). WC. BL 1338; 

Re Direct Birmingham, Oxford, Reading & Brighton Ry., 

Spottiawoode’s Case, Amsinck’s Caso (1855), 6 De G. M. 

& G. 345; Burbidge v. Morria (1865), 3 H. & C. 664; 

Hobbert v. Purchas (1871), L. R. 3 P. C. 664. 

571. .|—A suit for nullity of marriage 
had been instituted by the wife against her 
husband ; an arrangement for a deed of separation 
was proposed, in order to stop it. An agreement 
was entered into by which the property of the 
parties was regulated, & by which their conduct 
in relation to each other was to be guided. One 
of the arts. of this agreement stipulated that the 
husband should ‘* permit the wife to live separate 
& apart from him, as if she were unmarried, wilh- 
out any inolestation, interference or annoyance 
whatsoever, by, or on the part of,” the husband. 
By another art., it was declared that if he per- 
formed the covenants, ete., ‘he, his heirs, exors., 
etc., & their estates & effects, shall be indemnified 
from all the present debts & liabilities of the said 
John” (the husband), ‘‘ by the joint & several 
covenant of ” the trustees for the wife. A deed 
was to be drawn up in conformity with these 
arts., & on mutual execution of the decd the suit 
for nullity was to be withdrawn. On a bill by the 
wife to compel the husband specifically to perform 
this agreement, the judge made an order referring 
it to the master to approve of a proper deed to 
carry its provisions into effect. This order was 
confirmed on appeal to this House. Pending 
the appeal, the master approved of a deed con- 
taining a covenant by the husband not to institute 
any suit in the Keclesiastical Ct. for restitution of 
conjugal rights, & another in which the trustees 
of the wife agreed to indemnify the jusband, 
“against the present & future debts of Mary ” 
(the wife). Mxceptions to this deed taken by the 
husband were overruled by the judge, whose 
decision was affirmed by the Lord Chancellor :-— 
Held: after a previous judgment of this [Louse 
affirming the order which referred the agreement 
to the master as the basis for a deed of separation 
between these parties, the subsequent order 
approving of the deed as drawn by the mastor 
must be supported. 

A decision of this House when once pronounced 
in a particular case is conclusive in that case, & 
cannot be reversed except by Act of Parliament ; 
but if the House should afterwards be of opinion 
that an erroneous principle had been adopted in 
the first case, the Llouse would not be bound in 
any other to adhere to such piinciple.—-WILSON v, 
WILSON (1854), 5 I. L. Cas. 10; 23 1. J. Ch. 697 ; 
23 L. I. O. 8.134; 101. R. 811, Uf. L. 

j ne y dl Co. v. LC. C. (1898), 
181 ei sb1 Menta: Hope &, Topo (1857), 8 De (Ge Me & 

GQ. 731; Hunt v. Hunt (1862), De G. F. & J. 221; 

Burchell v. Clark (1876), 2C. 2. D. 88; LBralley v. Bralloy, 

[1922] P. 15. 

572. ——.]—A decision of the House of Lords 
upon a question of law is conclusive & binds the 
House in subsequent cases. An erroneous decision 
can be set right only py an Act of Parliament.— 
LONDON TRAMWAYB CO. v. LONDON COUNTY 
COUNCIL, [1898] A. C. 375; 67 L. J. Q. B. 559; 
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Sect. 4.—Decisions of adage courtse—How far 
binding: Sub-sect.1, A. & B.) 





78 L. T. 361; ieee P. 675; 46 W. BR. 609; 14 
T. L. R. 860 
‘Annotation : eos eee v. M'Robb or Officer, [1918] 


A. C. 804. 
573. Decision on question of law—Construction 
of statutes.]— Decisions of the House of Lords upon 
uestions of law, as the construction of statutes, 
é especially of fiscal Acts, are binding upon the 
House in subsequent cases.—INLAND KEVENUE 
Comrs. v. HARRISON (1874), L. R. 7 H. L. 13 
ee, 80 L. T. 274; 22 W. R. 569, 
Pp Ge 
Annotations :-—Refd. Bourne v. Keane, [1919] A. C. 815. 


Mentd. Le Marchant v. I. R. Comrs. ee: 1 ex. D. 185; 
Cowley »v, I. R. Comrs., [1899] A. C. 1 


574. House not ‘unanimous — Hoe equally 
divided.|—A.-G. v. WiInDsor (DEAN & CANONS), 
No. 6518, ante. 

575. ——.|—If it were competent to me, 
I would now ask your Lordships to reconsider 
the doctrine laid down, particularly as the judges 
who wore then consulted, complained of being 
hurried into giving an opinion without due time 
for deliberation, & the Members of this Ifouse who 
heard the argument were cqually divided ; so that 
the judgment was only pronounced on the technical 
rule of your Lordships’ House, that where, upon a 
division, the numbers are equal, semper prwsumitur 
pro negante. 

But it is my duty to say that your Lordships are 
bound by this decision as much as if it had ‘been 

ronounced nemine dissentiente, & that the rule of 

w which teu Lordships lay down as the ground 
of your judgment, sitting judicially, as the last & 
supreme Ct. of Appeal for this empire, must be 
taken for Jaw till altered by an Act of Parliament, 
agreed to by the Commons & the Crown, as well as 
by your Lordships. The law laid down as your 
ratio decidendi, being clearly binding on all inferior 
tribunals, & on all the rest of the Queen’s subjects, 
if it were not considered as equally binding upon 

our Lordships, this House would be arrogating to 
itself the right of altcring the law, & legislating by 
its own scparate authority (LORD CAMPBELL, C.). 
—-BEAMISH v. BEAMISH (1861), 9 HL. L. Cas. 274; 
5L.7T.97; 8 Jur. N.S. 770; 11 46. R. 735, H. L. 
Sie aera -— Consd. pondon Tram Co. ». L. GC. G., (1898 
O. 375. Refd. I. R. Comrs. . Walkor, [1915] A 

A009: Ushor’s Wiltshire Brewery ». Bruco, {1915} A i 

433. Mentd. 2e Bothell, Bothell v. Hildyard (1888), 58 

L. T, 674; Lightbody v. West (1902), 87 L. T. 1 

576. I—I regard it as aecet wants 
that the case fell to be determined on the 
ben neiple that where your Lordships are equally 

ivided in opinion the decision of the ct. 'balow 
must be affirmed. It is, however, well settled 
that a case decided on the principle to which 1 
have referred is as binding on this House as a 
decision pronounced nemine contrudicente (LORD 
PARKER).—INLAND KEVENUE Comes. v. WALKER, 

1915] A. ©. 509; 84 L. J. P.C. 115; 112 L. T. 
11, H. L. 

577. —— -}— This point was practical 
decided by Smith v. Lion Brewery Co., (1911) A. 
150. Your Lordships’ House was equally divided, 
but it is none the less binding, & our duty is 
loyally to carry it into effect (LORD LOREBURN).— 
UsHER’s WILTSHIRE BREWERY, LTD. v. Broce, 
[1915) A. C. 433; 84 L. J. K. B. 4173; 112 L. T. 
661; 381 T. L. R. 104; 68 Sol. Jo. 144; 6 Tax 
Cas. 399, H. L.; revsg., 11914] 2 K. B. 891, C. A. 
Annotations :-—Mentd. Smith v. Incorporated Council of 
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OF PoOLicR (1873), 
285; 11 8c. L. 


jurisdiction. a ALLOA 


JUDGMENTS AND ORDERS. 


Law Reporting for ne ee [1914] 3 EK. B. 674; 
Stevens 9. Boustead, [194 6} 2 K. 7 aoe 
General Reversiona With TEST 

25; Fe cenahoy & ne 


liga 21) 2 K. B. °3 4? inion Gola ay Co. v. Jones 
1923), 129 L. T. 512; Atherton v. British Insulated 
elaby Cables, oo 1 K. B. 421; Rowntree v. Gartis 


[1925)1 K. B. 3 

578. aera hp & C.) v. New 
PatacontaA Meat & CoL~D SToraGE Co., Lrp., 
No. 498, ante. 
1—Compare Nos. 489, 490, ante, No. 592, 


ee (G. 





ost. 
- 579. Where conflicting decisions.|—-If two caseg 


in this House are not to be reconciled, the authority 

which is at once the more recent & the more 

consistent with general principles ought to prevail 

(LORD SELBORNE, C.).—-CAMPBELL v. OAMPBELL 

Cael ee Cas. 787, H. L. 

—It is the duty of this House to 

a as far as possible the authority of all 

former decisions of this House; & although later 

decisions may have interpreted é& limited the 
application of earlicr, they ey not (without 
some unavoidable necessity) to be treated as 
conflicting (LORD SELBORNE, C.).—CALEDONIAN 

Ry. Co. v. WALKER’S TRUSTEES (1882), 7 APP. 

Cas. 259; 46 L. T. 826; 46 J. P. 676; 30 W. R 

569, H. L. 

Annotations :— Retd. Davidson v. M‘Robb or Officer, [1918] 
A. GC. 304. Mentd. Furness Ry. v. Cumberland Oo- 
aay Bldg. Soc. (1884), 52 L. T. 144; Ford v. Met, 

& Met Dist. Rys. (1886), 17 Q. B. D. 12; Re Holliday 
& Wakefield conn. (1888), 20 Q. B. D. 699; Cowper 
Easox v. Acton L. - (1880), 14 App. Cas. 153; A.-@. »v. 
Mot. Ry., [1894] 1 Ors 





B. On Inferior Courts. 


581. General rule — Decision binding.!|—There 
can be no doubt it is entirely binding, being a 
decision of the House of Lords (LORD CRANWORTH, 

-C.).—Re Direcr BIRMINGHAM, READING & 
BRIGHTON Ry. Co., Ae p. SicHELL (1851), 1 Sim. 
N.S. 187; 20 L. J. Ch. 129: 15 Jur. 53; 61 EB. R. 
73; sub nom. Re Direct BIRMINGHAM, OXFORD, 
READING & BRIGHTON Ry. Co., SEACHELL’S CASE, 
16 L. T. O. S. 840. 

Annotations :—Mentd. Re Direct Birmingham, Oxford, 
ieodiog & Brighton hy., Exc p. Best (1851), 20 L. J. Ch. 
5. 

582. .|—Where the circumstances of 
the case are strictly analogous to those decided by 
the House of Lords, that decision must be followed 
by the ct.—Re Direct SHREWSBURY & LEICESTER 
Ry. Co., Ex p. BRITTAIN (1851), 1 Sim. N.S. 281 ; 








tie J. Ch. 479; 16 L. T. O. S. 482; 61 EB. R. 
583. ———.|— BRIGHT v. HuTTON, HUTTON 





v. Briaut, No. 570, ante. 

584. {That decision of the House 
of Lords] is a decision which we cannot reverse ; 
indeed I fear the House of Lords could not do so. 
But I do wish that it were reversed by Act of 
Parliament (LORD CAMPBELL, C.J.).—HVERARD 
v. WATSON (1853), 1 E. & B. 801; 1C. L. BR. 424; 
22 L. J. Q. B. 222; 21 L. T. O. S. 74; 17 Jur. 
762; 118 E. R. 636. 

Annotation :~-Mentd. Paul v. Jool (1858), 3 H. & N. 455. 

585. .]—The decisions of the House of 
Lords are binding upon us, but the ia age they 
give for them may not be so (POLLOCK, C. B.).— 
PAUL». JOEL (1858), as reported in3 H. & N. 455; 
31 L. T. O. 8S. 185; 4 Jur. N. S. 1086; 157 E. R. 
549 ; on appeal (1859), 4H. & N. 355, Ex. Ch. 
Annotation : -—Mentd. Maxwell v. Brain (1864), 4 New Rep. 
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586. ——.|—-A.-G. v. WINDSOR (DEAN & 
Canons), No. 518, anie. 


587. .}—BULLEN v. SHARP, No. 567, 


ante. 

588. ——— -| — ToPHaAM v. 
(Dvuxe), No. 568, ante. 

589. Reasons for judgment—How far binding.} 
—By that decision [of the Ct. of Exchequer 
Chamber & the House of Lords] we are bound, 
though I am not prepared to say that I am bound 
by all the reasoning language of the learned judges 
in giving their opinion (PARKE, B.).—HEDGER v. 
STEAVENSON (1837), 2 M. & W. 799; 5 Dow]. 771 ; 
Murp. & H. 178; 6 L. J. Ex. 189; 1 Jur. 987; 
150 BE. R. 980. 


Annotations -—Consd. Strange v. Price (1839), 2 Per. & 
Dav. 278; Lewis v. Gompertz (1840), 6 M. & W. 399. 
Refd. Messenger v. Southey (1840), 8 Dowl. 594. Mentd. 
Houlditch v. Cauty (1838), 4 Bing. N. C. 411; Furze v. 
Sharwood (1841), 2 Q. B. 388; Robson v. Curlewis (1842), 
2 Q. B. 421; Armstrong v. Christiani (1848), 5 C. B. 687 ; 
Paul v. Joel (1859), 4 H. & N. 355. 

590. 


——.]—PAvUL v. JOEL, No. 585, ante. 

591. ———- ~——.|—-BULLEN v. SuaArp, No. 567, 
ante. 

592. House not unanimous.]|—Where 
you have five Lords giving independent reasons, 
it is very difficult to ascertain with accuracy the 
ground upon ‘which the Llouse of Lords decided, 
but I think that in all such cases you must only 
look at. the judgments of the majority who decided 
the case, for the reasons to be found in their 
judgments must be either wholly or to some extent 
the reasons which guided the House of Lords in 
coming to their conclusion (JESSEL, M.R.).— 
REDGRAVE v. HuRD (1881), 20 Ch. D. 1; 51 L. J. 
Ch.113; 45 L. T. 485; 30 W. R. 251, C. A. 


Annotations :—Mentd. Mathias ». Yetts (1882), 46 L. T. 
497; Mullens v. Miller (1882), 31 W. KR. 559; Roots v. 
Snelling (1883), 48 L. 'T. 216; Smith v. Chadwick (1884), 
9 Haas Cas. 187 5 Smith v. Laud & House Property Corpn. 
(1884), 28 Ch. D. 7; Hughes v. Twisden (1886), 65 L. J. 
Ch. 481; Newbigging v. Adam (1886), 34 Ch. D. 582; 
He Liberian Government Concessions & Eaploration Co. 
(1892), 9 T. L. R. 136; Be Metropolitan Coal Consumers’ 
Assocn., Karberg’s Case, [1892] 3 Ch. 1; Aaron’s Reefs 
v. Twiss, [1896] A. C. 273; Davis v. Obrly (1898), 14 
T. L. R. 260; Whittington v. Seale-Hayne (1900), 82 
L. T. 49; Re Law, Law v. Law (1904), 74 L. J. Ch. 169; 
Nerino v. Mutual Resorve Life Insce. (1904), 21 T. L. R. 
167; Nash wv. Calthorpe, {1905] 2 Ch. 237; Matr v. Rio 
Grande Rubber Estates, [1913] A. (C. 853; Wells v. 
Smith, (1914) 3 K. B. 722; Armstrong v. Jackson, [1917] 
2K. B. 822; Goldrei, Foucard v. Sinclair & Itussian 
Chamber of Commerco in London, [1918] 1 K. B. 180; 
Compagnie Chemin De k Loeston 
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‘er Paris-Orleans wv. 
Shipping Co, (1919), 36 T. L. RR. 68; Dawsons v. Bonnin, 
{1922) 2 A.C. 413. 

593. Appeal affecting part only of decree of 
inferior court.]|—J. was an annuitant on an estate 
which had been sold to B., subject to the annuity 
& other incumbrances. J. had also a charge on 
the purchase-money. B. gave notice to put an 
end the annuity, & then filed a bill to have it 
declared that it was at an end, & to bave an 
account taken. The Vice-Chancellor directed 
the master to inquire what were the incumbrances, 
& declared the annuity at an end. The Lord 
Chancellor affirmed this decree. J. appealed 
against the last part of it to this House, & the 
decree was reversed ; but the cause went on to 
further litigation on the other point, & a subsequent 
decree was made. In this decree, which was made 
on the hearing upon further directions, the Lord 
Chancellor introduced alterations & additions to 
the first decree, as to that part of it which had not 
been the subject of appeal:—Held: he was at 
liberty to do so; for that the part unappealed 
against remained as before, & was not rendered 
final by the decision in this House on the part which 


19] 
was the subject of the oo. ces v. JOY 
(1852), 8 H. L. Cas. 565 ; 1 Cy R. 222. 

Annotations :—Mentd. Rhys v. Dare Valley Ry. a ‘ ), i R. 


19 Kq. 93; Ballard v. Shutt (1880) : ; 
Leppington 7, Froeman (1891), 65 L. T. 145; Fletcher v. L. 
& W; Ry., [1902) 1 Ch, 901; Bennett ». Stone, {1903} 1 
Ch. 509 ; Richard & G. W. Ry., [1905] 1 K. B. 68 ; 

Swift v. Board of Trade, {1925} A. C. 520. 

594. Effect of discovery of new evidence.]— 
(1) The party who applies for permission to file a 
bill of review, on the ground of having discovered 
new evidence, must show that the matter so 
discovered has come to the knowledge of himself 
& of his agents for the first time since the period 
at which he could have made use of it in the suit, & 
that it could not with reasonable diligence have 
been discovered sooner; & secondly, that it is of 
such a character that if it had been brought forward 
in the suit, it might probably have altered the 
judgment. These rules as to bills of review apply 
to cases where the application is to review a 
master’s report equally as to a review of a decree, 

(2) An order of the House of Lords, affirming 
a decree in Chancery, is final & conclusive, but 
it does not preclude a bill of review.-—ILOSKING v. 
TERRY (1862), 15 Moo. P. C. C. 4935 71. T. 52 | 
8 Jur. N.S. 075; 10 W. Wt. 884; 15 BE. RB. 58st, 
Py. 

Annotation :—Mentd. Ite Scott & Alvarez’s Contract, Scott 

v. Alvarez, [1895] 1 Ch. 596, 

595. Question of Scottish law or jurisdiction.|— 
A decision of this House, in an English case, ought 
to be held conclusive in Scotland, as well as 
England, as to the questions of English law & 
English jurisdiction which it determined. It 
cannot, of course, conclude any question of Scottish 
law, or as to the jurisdiction of any Scottish Ct. in 
Scotland. So faras it may proceed upon principles 
of general jurisprudence, it ought to have weight 
in Scotland ; as a similar judgment of this ILouse 
on @ Scottish appeal ought to have weight in 
England. If, however, it can_be shown that by 
any positive law of Scotland, or according to 
authorities having the force of law in that country, 
a different view of the proper interpretation, 
extent or application of those principles prevails 
there, the opinions on those subjects, expressed 
by noble & learned Lords when giving judgment 
on an English appeal ought not to be held con- 
elusive in Scotland. When a Scottish decision, 
in apparent conflict with them, is brought to the 
bar of this House, the first duty of your Lordships 
must, 1 conceive, be, to ascertain, whether there 
is any settled rule of Scottish Jaw, requiring or 
justifying that decision. If not, it may still be 
open to the House to reconsider the points raised, 
in any new light which may be presented by tho 
view of them taken in the Scottish Ct. (LORD 
SELBORNE).-—EWING v. Orn KWING (1889), 10 
App. Cas. 453; 63 L. T. 826; 1 T. L. R. 645, H. L. 


ong -—~-Mentd. Re Trufort, Trafford v. Blanc (1887), 

saat ars 600; Re De Penny, De Penny v. Christ le, Lear 
2 Ch. 63; Mac Iver ev, Burns, (1695) 2 Ch. 631,n. 5 Logan 
v. Bank of Scotland (No. 2), [1906] 1 K. B. 141; Kxbert 
v. Short, [1907] 2 Ch. 205; Jée Bonnefol, Surrey v. Perrin, 


[1912] P. 233. 

596. What is judgment of House—House not 
COO e ee ag. 100 v. Hurgp, No. 592, ante. 

Compare Nos. 489, 490, 574-577, ante. 
Elaborate judgment by one lord— 
None dissenting.|—The practice in the case of 
reserved judgments in the House of Lords is well 
known. Each lord considers the matter separately 
& then they interchange their judgments, 80 that 
before judgment is delivered each lord has had 
the opportunity of reading the judgments of all 
the others. If, therefore, there is anything in 
the judgment of any one lord with which the 
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binding: Sub-sect. ), B.; sub-sects. 2 & 3.| | 


other lords do not agree they say so when they 
deliver judgment, & if they do not says so they 
must be taken to agree. 

LorRD WarTson delivered the most elaborate 
judgment, but there is no doubt that his judgment 
had been read by all the other lords, & if they had 
disagreed with it they would have said so when 
they delivered their judgments. Lorp Fitz- 
GERALD expressly says that he does agree with it, 
& the Lorp CHANCELLOR must, J think, be taken 
to do so. Nor does LORD MACNAGHTEN express 
the slightest difference from the judgment of 
Lorp Watson. In my opinion he adopts & 
agrees with it, & then he adds another reason of 
his own for the view he takes of the section. But 
giving an additional reason is not disagreement 
with Lorp Watson’s judgment. Therefore, I 
think the judgment of LorD WATSON must be 
taken to be the judgment of the House of Lords 
(LoRD Esuer, M.R.).—WeEsr DERBY UNION 
GUARDIANS v. ATCHAM UNION GUARDIANS (1889), 
24Q.B.D.117; 59L. J.M.(C.17; 5475. 2. 485; 
38 W. R. 861; 6T. L. R. 5, C. A. 
Annotations :-—Folld. Manchestor Overseers ov. Ormshith 


Union Grdns. (1890), 24 Q. B. D. 678. Mentd. Lexden & 
Winsatree Union v. Windsor Union, {1921)] 2 K. B. 143. 


598. -|—Where in the House of 
Lords one of the learned lords gives an elaborate 
explanation of the meaning of a statute, & some 
of the other learned lords present concur in the 
explanation, & none express their dissent from it, 
it must be taken that all of them agreed in it 
(Lord COLERIDGE, (C.J.).—MANCHESTER OVFR- 
SERS v. ORMSKIRK UNION GUARDIANS (1890), 24 
Q. B. D. 678; 62 1. T. 661; 54 J. P. 487; 38 
W. RR. 778, D.C. 
wAnnotations :— Mentd. West Ham Union v. Holbeach Union, 


{1903} 2 K. B. 6273; Woolwich Union v. Furham Union, 
{1906}] 2 K. B. 240. 


599. Duty of inferior court.|—When the House 
of Lords overrules a decision of the Ct. of Appeal, 
it is the duty of that ct. to obey their Judgment & 
not to pick out inflnitely small points of difference 
between it & any case that may come before the 
ct. (LoRnD HKsHer, M.R.). 

The duty of a tribunal in respect of a decision 
given by some su pe ct. is to find out what has 
been decided by that superior ct., & then to follow 
that decision without extending it except in 
yroper cases (RiaBy, L.J.).— BARRACLOUGH vv. 
3ROWN (1896), 65 1. J. Q. B. 33833; 74 L. T. 86; 
12 Ba L. h. 250 ; 8 Asp. M. L. C. 134 ; ] Com. 
Cas. 329, C. A. 3 on appeal, [1897] A. C. 615, H. I. 
Annotations :-—Mentd. Smith vr. Wilson, [1896] A. C. 579; 

A.-li, 0. Ona Tydtil Union, [1900} 1 Ch. 510; Tho 

Voritas, [1901] P. 304; Devonport Corpn. v. Tozer, [1902] 

2 Ch. 182; KR. wv. Philbrick ( ounty Court Judge) #r p. 

Kdwards (1905), 63 W. RR. 527; The Wallsend, [1907] 

P, 302; eo Gasquet James v. Mocklenburg-Schwerin, 

{1914} P. 58; Guaranty Trust Co. of New York v. Hannay, 

{1915) 2 K. B. 536; Barwick v. 8S. E. & C. ey {1921) 1 

K. B. 187; Simmonds «. Newport Abercarn lack Vein 

Steam Coal Co., [1921] 1 K. B. 616; Boston Corpn. ¢. 

Vonwick (1923), 129 L. T. 766; Everett v. Griffiths, 924] 

; Whitney v. I. R. Coinrs. (1925), 42 T. L. R. 5s. 








SUB-SECT, 2.—JUDICIAL COMMITTEE OF 
Privy COUNCIL. 

600. On itself—Appeal from Court of Arches.]— 
Although the judgment of the Judicial Committee 
on appeal from the Arches Ct. is final inter partes, 
yet the proceedings being penal in their conse- 
quences, their Lordships will in some circumstances 
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608 i. On other courle—General rule.) 
—The ots. of British Colwnbia aro 


bound by the decisions of the Supreme 
Ct. of Canada to the exclusion of those 
of all other tribunals except the Judicial 
Committee of the Privy Council.— 


JUDGMENTS AND ORDERS. 


entertain an appeal inter alios involving questions 

already decided.—RIDSDALE v. CLIFTON (1877), 2 

P, D. 276 ; 46 L. Ae P, C. 27 3 86 L. T. 865 ; 42 

J. P. 148, P. C. ; varying S. C. sub nom. CLIFTON v. 

RiIDsDALE (1876), 1 P. D. 316. 

Annotations :—Apld. Tooth v. Power, [1891] A. 
Folld. Read v. Lincoln (Bp.), [1892] A. C. 644. Refd. 
Coombe v. Edwards (1877), 2 P. D. 354; The Vera Cruz 
(No. 2) (1884), 9 P. D. 96;  Gore-Booth v. Manchester 
(Bp.), [1920] 2K. B. 412. Mentd. Howard v. Bodington 
(1877), 2 P. D. 203; Hudson v. Tooth (1877), 2 P. D. 125 ; 
Hughes v. Rdwards (1877), 2 P. D. 361; Serjeant v. Dale 
(1879), 43 J. P. 220; Re St. Lawrence, Pittington (1880), 
5 P. D. 131; Combe v. De La Bere (1881), 6 P. D 157 ; 
Heywood v. Manchester (Bp.) (1884), 12 re B. D. 404; 
It. v. London (Bp.) (1889), 23 Q. B. D. 414; Alleroft v. 
London (Bp.) & St. Paul’s (Dean & Chapter), Lighton v. 
London (Bp.) & St. Paul’s (Dean & Chapter) (1891), 61 

1 J. Q. B. 62; St. John, Pendlebury (Vicar, etc.) v. 
Parishioners of same, [1895] P. 178 ; St. John the Baptist, 
Nimberhill (Vicar, etc.) v. Rectors, etc., of same, [1895] 
P. 71: Barsham, Suffolk (Rector & Churchwardens) v. 
Barsham, Suffolk Parishioners, {1896) P. 256; Great 
Bardfield (Vicar & Churchwardeus) v. All Having interest, 
{1697] P. 185; Richmond (Vicar) & St. Matthias, Rich- 
mond (Chapelwardens) v. All Having Interest, [1897] P. 
70; Re Robinson, Wright v. Tugwell, [1897] 1 Ch. 85; 
Re St. Mark’s, Marylebone Rd., St. Mark’s (Vicar) v. 
St. Mark’s, Parishioners, [1898] P. 114; Davey v. Hinde, 
(1901] P. 95; He St. Anselm, Pinner, [1901] P. 202; 
Davey v. Hinde, [1903] P. 221; Paignton (Vicar & 
Churchwardens) v. All Having Interest, [1905) P. 111; 
Re Christ Church, Ealing, [1906] P. 289; Markham +. 
Shircbrook Overseers, (1906] P. 239; St. John the 
Evangelist, Clevedon (Vicar & Churchwardens) v. All 
Having Interost, [1909] P. 6; St. Paul, Bow Common 
(Vieur & Churchwardens) v. Inhabitants of Same, (1909) 
}P. 215; Fowke ». Berington, [1914] 2 Ch. 308; He St. 
Paul's, Carlisle, [1919] P. 134 ; Fe Tenbury Parish (1919), 
36 T. L. Kt. 188; de St. Luke's, Southport (1920), 36 
eri ‘ i 34; Vincent v. St. Maguus the Martyr, etc., 
5 a 


601. Ex parte decision.|—A decision of the 
Judicial Committee given er p. does not preclude 
ther Lordships in a subsequent case, from 
examining the reasons upon which it was arrived 
at, &, if they should find themselves forced to 
dissent from those reasons, from deciding upon 
their own view of the law.— TootH v. POWER, 
[1891] A.C. 284; 60L. J.P. C. 39; 64 1. T. 698 ; 
77. L. R. 495, VP. C. 

602. .}— Although great weight will be 
attached to previous decisions of the Privy Council, 
their Lordships are bound to examine the reasons 
upon which such decisions rest, & to give effect 
to their own view of the law.—READ v. LINCOLN 
(Bp.), [1892] A. C. 644; 62 Th J. P. C. 13° 67 
lL. T. 128; 5803. P.725; 8T. L. R. 763, P. C. 
{Annotations -—Mentd. Re St. Paul, Camden Square (1897), 

4 6T. L. Ro 156; Assheton-Smith v. Owen (1905), 94 

I. T. 423 Wambledon (Vicar, otc.) ». Eden, Re St. Mark's, 

Wimbledon, [1908) P. 167 ; Hendon Parish Church (1912), 

28 T. L. R. 438; Fowke v. Berington, (1914] 2 Ch. 308 ; 

Gore-Booth v. Manchester (Bp.), [1920] 2 K. B. 412; 

Commonwealth Shipping Representative v. Peninsular & 

Oricntal Bianch Service, [1923] A. C. 191. 

Power to rehear appeal.|—See Courts, Vol. 
AVT., pp. 166, 167. 

_603. On other courts—General rule.!—A de- 
cision of the Judicial Committee of the Privy 
Council js not binding on any English ct. although 
commanding the most respectful consideration 
(LORD FINLEY, C.).—LONDON Joint Stock BANK 
v. MACMILLAN & ARTHUR, [1918] A. C. 777; 88 
L. J. K. B. 55; 119 L. T. 887; 34 T. L. R. 509; 
62 Sol. Jo. 650, H. L.; revag. S. C. sub nom. 
MACMILLAN v. Lonpon Joint Stock BANK, LTD., 
[1917] 2 K. B. 439, C. A. 
Annotations -—Mentd. Joachimson 

{[1921) 3 K. B. 110; 

{1921} 3 K. B. 560. 

———— Inferior courts.|—See Courts, Vol. XVI., 
pp. 164, 165, Nos. 682, 683. 


C._ 284. 











vw. Swiss Bank Corpn., 
Re Polemis & Furness, Withy, 


CHILLIWACK EVAPORATING & PACKING 
Co., Ltn. v, CHUNG, [1918] 1 W. W. R 
870; 25 B. C. R. 90.—CAN. 
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604. Court of Appeal.]|—We are not bound 
by a decision of the Judicial Committee of the 
Privy Council, but we should treat any decision 
of that tribunal with respect & rejoice if we could 
agree with it (BRAMWELL, L.J.).—LEasK v. ScCoTT 
(1877), 2 Q. B. D. 8376; 46 L. J. Q. B. 576; 36 
L. T. 784; 25 W. R. 654; 3 Asp. M. L. C. 469, 
C. A. 

605. ——- ———.]—It is true that the decisions 
of the Privy Council are not theoretically binding 
in this ct.; but in case of mercantile or ene 
law where the same principles are professedly 
followed in the colonies & in this country, it is, 
to say the least, highly undesirable that there 
should be any conflict between the decisions of 
the Judicial Committee & those of the High Ct. 
or Cts. of Appeal in this country (LINDLEY, L.J.). 
—THE CITY OF CHESTER (1884), 9 P. D. 182; 53 
L. J. P. 90; 51 L. T. 485; 33 W. R. 104; 5 Asp. 
M. L. C. 311, C. A. 

_innotation :—Mentd. The Melanie (1924), 40 T. L. R. 236. 


606. |—Semble;: a decision of the 
Privy Council at a time when it was the final ct. 
of appeal in Admlty. matters is formally & 
technically binding on the Ct. of Appeal in the 
same sense as a decision of the Ilouse of Lords. 
But even if this is not so, a decision of the Privy 
Council on the construction of an Act relating to 
shipping ought not to be departed from when the 
law has been declared more than forty years ago 
& has been acted upon since.—THE Cayo Bonlto, 
[1903] P. 208; 72 L. J. P. 70; 89 L. T. 260; 52 
W, BR. 133; 19 T. L. R. 609; 47 Sol. Jo. 671; 9 
Asp. M. L, C. 445, C. A. 

6 -|— Decisions of the Judicial 
Committee of the Privy Council are technically 
not. binding on the Ct. of Appeal, although 
deserving of the greatest attention & respect 
(PoLLocK, M.R.).—STEPHENSON v. THOMPSON, 
(1924) 2 K. B. 240; 931. J. K.B. 7713; 131 L. T. 
279; 88 J.P. 142; 40 T. L. RK. 5133; 68 Sol. Jo. 
536; 22 Ll. G. R. 359; [1924] B. & C. BR. 170, 
C. A. 

608. High Court.)—The Ligh Ct. of this 
country, though it yields the fullest regard to the 
opinions of the Privy Council, is not bound by its 
decisions (MCCARDIE, J.).—VENN v. 'TODESCO, 
[1926] 2 K. B. 227; 135 1T.. T. 108; 70 Sol. Jo. 709. 
Admiralty courts.|—See ADMIRALTY, Vol. 
I., p. 102, Nos. 34-36. 

609. Common law courts.|—A judgment 
of the Privy Council ought to be treated by this 
ct. as entitled to very great weight indeed ; but 
it is not binding on us (KENNEDY, J.).—DULIEU 
v. WHITE & Sons, [1901] 2 K. B. 669; 70 L. J. 


























K. B. 837; 85 L. T. 126; 50 W. R. 76; 17 
T. L. R. 555; 45 Sol. Jo. 578, D.C. 


Annotations :—Consd. Diamond Alkalf Export Corpn. v. 
Bourgeois, [1921] 3 K. Bb. 443. RBefd. Coyle or Brown v. 
Watson, [1015] A.C. 1. Mentd. Willoughby v. G. W. Ry. 
(1904), 6 W. C. C. 28; Yates v. South Kirkby, Feather- 
stone & Hemsworth Collierios (1910), 103 L. T. 170; 
The Rigel, (1912) P. 99; Janvier v. Sweeney, (1919) 2 
K. B. 316; Marriott v. Maltby Main CollHery Co. (1920), 
eae J. K. B. 349; Hambrook v. Stokes, (1925] 1 K. B. 


610. Suit of quare impedit.]—Apart 
from the question whether in a suit of quare 
ampedit this ct. is irrevocably bound by those 
decisions, which, although, of course great weight 
should be attached to them, I am not prepared to 
concede, the fact that the Judicial Committee 
does not think itself bound by its own decisions 
18 an argument to show that neither am I bound 
by them, although, as I have said, great weight 
must attach to its authority (LORD COLERIDGE, 
J.).—-GoRE-BooTn v. MANCHESTER (Bp.), [1920] 

3.—VOL. XXX. 
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2K. B. 412; 89 L. J. K. B. 1123; 123 L. T. 301; 
36 T. L. R. 464, C. A. 

611. ——— -}—A Privy Council advice is 
not binding on the K. B. Div. even as to the res 
decisa (McCCARDIE, J.).—DIAMOND ALKALI EXPORT 
CoRPN. v. BourGEors, [1921] 8 K. B. 443; 91 
L. J. K. B. 147; 126 L. T. 879; 15 Asp. M. L. C. 
455 ; 26 Com. Cas, 310. 


___ wtations :—Mentd. Aron v. Comptoir Wogi t, (193 
3 K. B. 435; Scott. Barclays Bank 12 EB e 


Harper v. Mackechnie, [1925] 2 K. B. igs. oie eri ee 

612. Chancery courts.] — Semble: a de- 
cision on a question of equity by the Judicial 
Committee of the Privy Council will be followed 
by the Ct. of Ch.—Re CommerciaL BANK OF 
INDIA & THE East (1869), L. R. 8 Eq. 241; 38 
L. J. Ch. 525; 20 L. T. 839; 17 W. R. 840. 
Annotation Tpenentd Nicholl v. Kberhardt Co. (1888), 88 


L. J. Ch 
.}—Currry, J., held that although 








613. 
the decision of the Privy Council was not binding 
on him, yet having regard to the constitution of 
the particular committee, & seeing that they had 
fully considered the former authorities, their 
decision was one of the greatest weight & he should 
follow it.—RANELAGH v. RANELAGH (1893), 41 
W.R. 549; 8 R315. 

614. ——— Ecclesiastical courts—- Court of 
Arches.!|—The incumbent. of a parish church was 
charged with wearing, when officiating in the 
Communion Service, certain vestments called 
pape dy a chasuble, alb, amice, maniple & 
stole. At the hearing of the suit the charge was 
proved ; but it was submitted on behalf of deft. 
that as the promoter had not proved the 
“advertisements of Queen Elizabeth,’’ he had 
failed to establish that the vestments were illegal : 
Held: the ct. was bound to follow the ruling of a 
Judicial Committee of the Privy Council in 
Ridsdale v. Clifton, No. 000, ante, & it was 
unnecessary for the promoter to prove the 
advertisements.—COMBE v. EDWARDS (1877), 2 
P. 1D. 354; 42 7. P. 100. 

Annotation :- Mentd. R. vr. London (Bp.) (1888), 23 Q. B. D. 








- Prize courts.|—See Prizk Law. 


SUB-SECT. 3.—COURTS OF APPEAL. 


615. On itself—-Decision of Court of Appeal in 
Chancery.]—(1) The Ct. of Appeal is generally 
bound by the previous decisions of the Ct. of 
Appeal, including those of the old Ct. of Appeal 
in Chancery, but there may be exceptional cir- 
cumstances under which the ct. would not neces- 
sarily be so bound, e.g., where the circumstances 
were not very fully considered, or where doubts 
are entertained by one or more of the judges who 
took part in the decision, or where there is a 
concurrence of opinion, outside the members of 
the ct. so constituted, tu the effect that the decision 
was one which cannot be supported. 

(2) A ct. should follow the decision of a ct. of 
co-ordinate jurisdiction, leaving it to a higher 
ct. to set it right if it is wrong.—He SOUTH DURHAM 
Iron Co., SMITH’S CABE (1879), 11 Ch. D. 579; 
48 L. J. Ch. 480; 40 L. T. 572 ; 27 W. R. 845, C. A. 


Annotations :-—Generaliy, Mentd. He Underbank Mills 
Cotton, Spinning & abet vee | Co. (1885), 31 Ch. D. 
926; Wright v. Horton (1887), 12 App. Cas. 371; Re 


Kingston Cotton Mill C'o., Ez p. Pickering & Peasegood 
(1895), 73 L. T. 482; Freeman v. pete {1899} 2 Ch, 
City Distillery v. Doherty, [191 








355; Dublin 4) A. C, 823. 
616. -|—Although the decision of a 
Lord Chancellor given before the Judicature 


Act may be overruled by this ct., yet such a course 
oO 
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ought only to be taken exceptionally & in a very 
strong case. So rarely is that done that practically 
the decisions of a Lord Chancellor & the old Lords 
Justices are considered as binding us (COTTON, 
L.J.).—Re Watts, CORNFORD v. ELLIOTT (1885), 
29 Ch. D. 947; 65 L. J. Ch. 882; 658 L. T. 426; 
33 W. R. 885, C. A. 
tons :—Mentd. Re Hollon, Forbes v. Hardcastle 
1893), 69 L. T. 425; Miller v. Collins, (1896] 1 Ch. 573 ; 
Prichard’s Bettlmt., Playne v. Twisden (1903), 88 

L. T. 197; Re Dawson, Pattisson v. Bathurst, [1915] 

1 Ch. 626 Re Lyne’s Settimt. Trusts, Re Gibbs, Lyne 

v. Gibbs, [1919] 1 Ch. 80. 

617. -|—The decision of the Lord 
Justices is the decision of a ct. of co-ordinate 
jurisdiction with the present Ct. of Appeal & cannot 
be overruled by that Ct.—PLEDGE v. Carn, [1895] 
1 Ch. 51; 64 L. J. Ch. 51; 71 L. T. 508; 43 
W. R. 50, C. A.3 on appeal, sub nom. PLEDGE v. 
WHITE, [1896] A. C. 187, H. L. 

Annotations :—Mentd. Riley v. Hall (1898), 79 L. T. 244; 

Sharp v. Rickards, [1909] 1 Ch. 109. 

618. Approving decision of Court of 
Exchequer.|—-Where a decision of the Ct. of 
Exchequer has been treated by the old Ct. of 
Appeal in Chancery as good law, by virtue of that 
recognition the decision has become equivalent 
to a decision of the Ct. of Appeal & is binding on 
the Ct. of Appeal.—Wanav v. Euruicu, [1911] 
2K. 33. 1056; 81 L. J. K. B. 162; 105 L. T. 320, 
©. A.; on appeal, [1912] A. C. 39, H. L. 

61 onstruction—Of instrument.]—On a 
question of mere construction even the decision 
of the us pRee Ct. on similar grounds is not binding 
on another Ct., & much less on a Ct. of equal 
jurisdiction. As regards the construction of the 
instrument, even if there are the identical words, 
although we follow them, they are not strictly 
binding; but on similar words they are not 
binding. 

When the House of Lords affirm a decision on 
different) grounds from those of the Ct. below, 
it is evidence, in fact proof, to those who know 
the practice of the House of Lords, that. they 
do not agree with those grounds. Therefore 
a auc eneny so affirmed, so far from leaving the 
judgment of the Ct. of Appeal intact, shows the 
contrary, & that you are no longer bound by it. 
The mere affirmance of the decision is quite a 
different thing. You are bound by the decision 
but not by the reasons given for it (JESSEL, M.R.). 
—Hack v. LONDON PROVIDENT BUILDING SOCIETY 
(1883), 28 Ch. D. 108; 52 L. J. Ch. 541; 48 
L. T. 247; 3] W. R. 302, 0. A. 

Annotations :—Consd. He Whiting, Ormond v. De Launay, 

11913) 2 Ch. 1. Refd. ae le Bidg. Soo. ». Kent 

abe) 9 AP . Cas. 260. Mentd. Irench v. Municipal 

*rmanent Bldg. Soc. (1884), 63 L. J. Ch. 743; Western 

Suburban & Notting Hill Permanent Benefit Bide. Soa. 

v. Martin (1886), 17 Q. B. D. 66; Walker v. General 

Mutual Bldg. Soc. (1887), 36 Ch. D. 777; Re Knight & 

Tabernacle Permanent Bldg. Soc., [1891] 2 Q. B. 63; 

Norton ev. Counties Conservative Permanent Benefit 

Bidg. Soc., [1895] 1 Q. B. 246. 

620. Decision affirmed by House of Lords 
on different grounds.|—Hack v. LONDON PROVI- 
DENT BUILDING SOCIETY, No. 619, ante. 

621. ——-.]—-(1) The Ct. of Appeal is as much 
bound by decisions of the Ct. of Appeal as a ct. of 
first instance. 


PART XVII. SECT. 4, SUB-SECT. 38. 


6241, On itscl/—Question of principle.) 
—The Supreme Ct. en banc, being the 
final . of Appeal in such a case, 
should deoline to follow its own earlier, 
but recent. decision, if of opinion that 
that decision was wrong.—He RYLEY 




















HoTEL Co. (1910), 15 W. L. R. 229.— 
CAN. 


624 ii. ———.}—RkeID v. MCFARLANE 
(1893), 9. R232 QO. B 


624 iil, ———.}—-Although the High 
Ct. may be a final ct. of appeal, it will 
defer to previous cases decided 


JUDGMENTS AND ORDERS. 


(2) A decision should not be reviewed by a ct. 
of co-ordinate jurisdiction (BuckLEY, L.J.).— 
Evans v. RrvaL GRANITE QUARRIES, Lrp., [1910] 
2K. B. 979; 79 L. J. K. B. 970; 18 Mans. 64, 
C. A. ° 


Annotations :-—Generally, Mentd. De Boers Consolidated 
Mines v. British South rica Co., [1912] A. C. 52; Sin- 
nott v. Bowden, {1912] 2 Ch. 414; Heaton & Dugard v. 


Cutting, [1925] 1 K. B. 655. 

622. .|—HvucuEs v. OXENHAM, [1913] 
1 Ch. 254, at p. 256; 82 L. J. Ch. 155; 108 L. T. 
316, C. A. 

623. ——.]—BIRcHAL v. Bircu, Crisp & Co., 
[1918] 2 Ch. 875, at p. 8379; 82L. J. Ch. 442; 109 
L. T. 275, C. A. 

624, —— Question of principle.|—When there 
has been a decision of this ct. upon a question of 
principle it is not right for this ct., whatever its 
own views may be, to depart from that decision 
(CozENS-HARDY, M.]t.).—VELAZQUEZ, LTD. vv. 
INLAND REVENUE Comns., [1914] 3 K. B. 458 ; 
83 L. J. K. B. 1108; 111 1. T.417; 30T. L. R. 
539; 58 Sol. Jo. 554, C. A. 

625. Reasoning disapproved by House of 
Lords—Decision not overruled.]|—By an inclosure 
Act, the moors & commons of the manor of 
Lanchester, Durham, were divided & allotted. 
The Act provided that the lord of the manor & 
his assigns should have, hold & enjoy all mines & 
minerals within & under the allotments, with full 
& free liberty of searching for, draining, winning 
& working the mines & minerals by any ways or 
means then in use or thereafter to be invented as 
fully & freely as he might or could have had, held, 
used & enjoyed the same in case that Act had not 
been made without paying any damages or making 
any satisfaction for so doing; & also that the 
annual rental of a certain allotment to the justices 
should be applied in or towards the compensation 
of those allottees whose allotments were damnified 
by the exercise of the lord’s mining rights, & that 
any deficiency should be made up by means of @ 
rate levied upon all the allottees :—Jleld: the 
case was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ritson (1889), 
22 Q. B. D. 702, which was a decision on the 
identical question arising on the construction of 
the same Act & in the same circumstances, & 
although the reasoning upon which that decision 
was founded had been disapproved of by the 
Jlouse of Lords in Butterknowle Colliery Co. v. 
Bishop Auckland Industrial Co-operative Co., 
[1906] A. C. 305, the decision itself had not been 
overruled & was therefore binding upon the ct. 

In order that a case may be treated as overruled 
one must find cither a decision of a superior ct. 
inconsistent with that arrived at in the case in 
question, or an expression of opinion on the part 
of that ct. as a whole that the case was wrongly 
decided on its own facts, & not merely that it 
ought to be treated as an authority in a case 
arising out of ditlerent facts (WARRINGTON, L.J.). 
—CONSETT INDUSTRIAL & PROVIDENT SOCIETY 
v. CONSETT 1K0N Co., [1922] 2 Ch. 185; 91 L. J. 
Ch. 630; 127 L. T. 383; 38 T. L. R. 584; 66 
Sol. Jo. 452, C. A. 

Court equally divided.|—When the 
Ot. of Appeal is equally divided so that the de- 
cision appealed against stands unreversed, the result 


hen J the validity of a patent & 
follow the Ct. of rin in refusing to 
a 








disturb a decision Exchequer 
Ct.—Toronro AUER LiGaTr Co. ¢. 
COLLING (1898), 31 O. R. 18.—CAN. 

626 i. Court equally divided.] 
CLARKBON v. A.-G. OF CANADA (1889), 
16 A. R. 202.—CAN. 


- 130.—CAN, 
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of the case in the Ct of Appeal affects the actual 
parties to the litigation only, & the Ct., when a 
similar case is brought before it, is not bound by 
the result of the previous case.—THE VERA ORUZ 
(No. 2) (1884), 9 P. D. 96; 58 L. J. P. 33; 51 
L. T. 104; 32 W. R. 783; 5 Asp. M. L. ©. 270, 
C. A.; on appeal, sub nom. SEWARD v. THE VERA 


Orvz, 10 App. Cas. 59, H. L. 

Annotations -—Folld. Hobson v. Leng, {1914] 3 K. B. 1245. 
Mentd. The Englishman & The Australia, [1804] P. 239; 
The Theta, (1894) P. 280; The Tynwald, {1895] P. 142; 
Adam v. British Fo 8.8. Co., [1898] 2G. B. 430; 
Davidsson v. Hill, [1901] 2 K. B. 606; The Swift, (1901) 
P. 168; Whitechapel Board of Works r. Crow (1901), 
84 L. T. 595; Cavendish v. Strutt, [1904] 1 Ch. 524; 
Headland vr. Coster, (1905) 1 K. B. 219; Williams r. 
Mersey Docks & Harbour Board, (1905) 1 K. B. 804; 
Bristol Corpn. v. Canning (Clerk to Sewers Comrs. for 
Lower Level vf County of Gloucester) (1906), 95 L. T. 
183; The Circe, [1906] P. 1; Clark ©. London General 
Omnibus Co., [1906] 2 K. B. 648; R. rv. L. G. Board, 
Ex p. South Stoneham Union, {1908) 2 K. B. 368; Jack- 
son v. Watson, {1909} 2 K. B. 193; British Assocn. of 
Glass Bottle Manufacturers v. Net tlefold (1911), 27 T. L. R. 
527: British Columbia Electric Ry. v. Gentile, [1914] 
A. C. 1034; Date v. Gas Coal Collierios, [1915] 2 K. B. 

454; Admiralty Comrs. v. 8.8. Amorika, {1917] A. C. 

38; Flannagan v. Shaw, (1920) 3 K. B. 96; Starr Estate 

Co. v. Blackpool Corpn. (1920), 19 L. G. R. 9; Nicolle 

v. Nicolle, [1922] 1 A. C. 284; Harpor v. Hedges, (1923) 

2K. B. 314; McColl v. Canadian Pacific Ry., [1923] A. C. 

126; Nunan v. Southern Ry., [1924] 1 K. B. 223; The 

eRe. {1925} P. 27; Varry v. Harding, (1025) 1 K. B. 

111. 


627. —-—.]—The two judges in the Ct. 
of Appeal differed in opinion, with the result that 
the decision stood unreversed. In this state of 
facts this ct is not bound by the decision (BUCK- 
LEY, L.J.).—-HOBSON v. LENG (Sin W. CC.) & Co., 
[1914] 3 K. B. 1245; 83 LL. J. K. B. 1625; 111 
lL. T. 954; 30 T. L. R. 682 ; 59 Sol. Jo. 28, C. A. 

628. Decision not of full court.'—This 
ct. (Ct. of Appeal] is composed of six members & 
if at any time a decision of a lesser number is 
called in question & a difficulty arises about the 
accuracy of it, I think this ct. is entitled, sitting as 
a full ct., to decide whether we will follow the 
decision arrived at by the smaller number (EsuEkK, 
M.R.).—KELLY & Co. v1, KELLOND (1888) 20 
Q. B. D. 569; 57 L. J. Q. B. 330; 58 L. T. 268 ; 
a6 W. R. 363; 4 T. 1. R. 200, C. A.; on appeal, 
sub nom. THOMAS v. KELLY. 13 App. Cas. 506, H. L. 
Annotations :-—Mentd. Tailby rv. Official Receiver (1888), 

13 App. Cas. 523; Hadden, Best rv. Oppenheim (188%), 

60 L. T. 962; Parsons r. Brand, Coulson v. Dickson (1890), 

25 Q. B. D. 110; Bird v. Davey, (1891) 1 Qy. B. 29; Re 

Heseltine, Woodward +. Hescltine, [1891] 1 Ch. 464; 

Heseltine v. Simmons, [1892] 2 Q. B. 647; te Tweedale, 

Ex p. Tweedale, [1892] 2 Q. B. 216; Seed v. Bradley, 

[1894] 1 Q. B. 319: Peace ». Brookes, [1895] 2 Q. B. 451; 

Sims v. Trollope (1896), 75 L. T. 351; De Braain v. Ford, 

11900) 1 Ch. 142; Lysons v. Knowles, Stuart v. Nixon 

& Bruce, {1901) A. C. 79; Saunders v. White, [1902] 

1K. B. 472; Coates v. Moore, [1903] 2 K. B. 140; Mour- 

mand vw. Le Clair (1903), 51 W. R. 589; Ball vw. Hunt, 

{1912]) A. C. 496; Ryan v. Occanic Steam Navigation Co., 

Q’Connell _v. Same, Sealon v. Same, O'Brien v. Same, 

11914) 3 K. B. 731; Braudon Hill». Lane, (1915)-1 K. 3B. 

250; Burchell v. Thom on, (1920) 2 K. B. 80; Commer- 

cial Credit Co. of Canada v. Fulton, (1923) A. C. 708. 

629. On other courts—-Divisional court.] — If 
there have been decisions on the construction of a 
statute, whether by a Ct. of Appeal or by a ct. of 


626 ii. ————,}-When the 

















eee eee, J IKANOTTE ft. 
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co-ordinate jurisdiction, the Div. Ct. has no right 

to disregard them, but must construe the Act 

according to the interpretation which the judges 

have pat on it.—READ v. JOANNON (1890), 25 

Q. B. D. 300; 59 L. J. Q. B. 5443; 68 L. T. 387; 

88 W. R. 734; 2 Meg. 275; sub nom. REID v. 

JOANNON, 6 T. J. R. 407, D.C. 

Annotations :—-Refd. Clark vr. Baln, Hill, [1908] 1 K. B. 
667. Moentd. Re Standard Manufacturing Co., [1891] 
1 Ch. 627; G.N. Ry. «. Coal Co-op. Soc., [1896] 1 Ch. 187; 
Charing Cross Electricity Supply Co. v. Hydraulic Power 
Co., (1914) 3 K. B. 772. 

630. Chancery courts.] —My ignorance is 
corrected, as it must be, by a statement [of law] 
of the Ct. of Appeal about a matter which I think 
was pertinent. & indeed essential, to the decision 
of the case before them (NEVILLE, J.).—CARNELIL 
vw. HARRISON, (1916) 1 Ch. 828; 85 L. J. Ch. 155; 
114 L. T. 478; sub nom. CORNELL vu. HARRISON, 
60 Sol. Jo. 1213 on appeal, [1916] 1 Ch. 335, C. A. 

631. Colonial courts.!—Whero the pros 
Visions of a colonial statute are identical with those 
of an imperial statute, the colonial cts. should 
follow the decisions of Cts. of Appeal on the 
imperial statute.—TRIMBLE v. HILL (1879), 5 
App. Cas. 342; 40 1. J.P. 0. 49; 42 1. T. 103; 
28 W. Tt. 479, P. C. 

Annotations : -Gonsd. Hunt +. Fripp, [1898] L Ch. 675. 
Mentd. Strachan v. Universal Stock Exchange (No. 2), 
{1895} 2 .Q. B. 697; Re Cronuure, er op. Waud, (1808) 
2 Q. B. 383; Shoolbred vo Roberts, (1809) 2 Q. KB. 660; 
Burge tr. Ashley & Smith, (1900) 1 Q. B. 744. 


Whether bound by decision of Lord Chancellor 
sitting alone.|—Sce Sub-sect. 4, post. 

Whether bound by decision of Court of Exchequer 
Chamber—-Court equally divided.}—Src No. 679, 
post. 








Sub-sEecr. 4.- Lonp CHANCELLOR SITTING 
ALONE. 


632. Whether binding on Court of Reta 
We ought not to lay down as an absolute rule that 
decisions of Lord Chancellors, at all events sitting 
alone, are to be taken as decisions of the Ct. of 
Appeal, & absolutely binding on this ct. so as to 
prevent us from even looking into the grounds of or 
considering the case which was before the particular 
Lord Chancellor. But no doubt the greatest 
weight ought to be given to such decisions, & 
unless they are shown to be manifestly wrong or 
manifestly contrary to the yeneral current of 
authority on the point decided, it appears to me 
that we ought not to take upon ourselves to over- 
rule them (THESIGER, L.J.).—-WHEELDON v. Bunr- 
rows (1879), 12 Ch. D. 31; 48 1. J. Ch. 853; 41 
L. T. 327; 28 W. R. 196, C. A. 

Annotatuns :—Refd. Ke Lioyd, Lloyd r. Iloyd, [1903] 
1 Ch. 385. Mentd. Allen v. Tuylor (1880), 16 Ch. D. 355 ; 
Brett v. Clowser (1880), 5 C. B.D. . 6; Shubrook v. 
Tufnell (1882), 46 L. T. $86; Russell v. Watts (1885), 
10 App. Cas. 590; Ford r. Mot. & Mot. Dist. Rys. (1886), 
17 Q. B. VD. 12; Brown tr. Alabaster (1887), 37 Ch. D. 
490; Birmingham, Dudley & District Banking Co. v. 
Ross (1888), 38 Ch. D. 295; Taws v. Knowles, (1891) 


~ ere 








inf{rinsic wisdom.— FISKEN vo. MEEHAN 


Supreme Ct. of Canada in a case in 
appeal is equally divided so that the 
decision appealed against stands un- 
reversed, the result of the case in tho 
Supreme Ct. affects the actual parties 
to the litigation only, & the ct., when 
& similar case is brought before it, is 
not bound by the result of the previous 
cane.——Re STANSTEAD ELECTION CasE, 
mee v. Snow (1891), 20 8. C. R. 12. 


6311. On other courts — Colonial 
courts.}—CaNaDIaAN Pacririo Ry. Co. 
aaa (1887), 14 8. Cc. R. 105.— 


631 fi. 
COULLLARD (1894), Q. KR. 3 Q. B. 461. - 
CAN 





d. Quebec courls.J—-SALVAK ft. 
VassaL (1897), 27 S. C. R. 68.—CAN? 


6. Different princtples 
applying — HALPARIN v. BULIANG 
(1914), 50 68. C. R. 471; affo., 24 Man. 
L. R. 235.—CAN. 


f. It is not for a_ seub- 
ordinate ct. to disregard the decisions 
of a Ct. of Appeal; but, on the con- 
trary, {t is the duty of the subordinate 
ct. to give full effect to such decisions, 
whatever its views may be as tu their 











(1876), 40 U. C. RK. 146. —CAN. 

g. Competence to overrule — Where 
decision erronennus.)-—- The Supreme Ct. 
is competent to overrule a ju out 
of the et. differently constituted, tf it 
clearly appears tu be vrronoous.— 
Duval vo. MAXWELL (1901) 315. C. R. 
459.—CAN. 


h. ——.}—The Ct. of Appeal ts 
not bound to perpetuate error & may 
therefore set aside a former docision.—- 
NOBLE FIVER CONSOLIDATED MINING & 
MILLING Co., Lrp. v. Last CRANOEK 
Minine Co., Lrp. (1903), 9 B. C. BR. 
518.—CAN. 
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binding: Sub-sects. 4, 5, 6 & 7, A.) 

2 Q. B. 564; sega vw. Hicks Breer 70 L. 455 ; 

Grosvenor Hotel Co. es (1894] 2 Q. z 836; 

Broomfield v. Willtame, {1897] 1 Ch. 602; Gordon v. 

Ogilvie (1899), 15 T. L. R. 239; Union Lighterage Co. © 

London Graving Dock bet {1902] 2 Ch. 557; Ray 

; Strick v. City Offices Co. 
*Mallamn ©. Rose, {1915} 2 Ch. 
22; Schwann vy. Soon: {1916} 2 Ch. 459; ten 
ee A ihe ds 1 K. B. 223; Hansford »v. Jago, {1 21] 
1 Ch. Cory v Heart: {1923} 2 Ch. 95; Simpson 
v, Woboe aioe 133L.T 

633. |—I do es Cages the decision of 
a Lord Chancellor is absolutely binding upon us, 
because every Lord Chancellor’s decision was 
liable to be reheard not only by himself but by his 
successor. When I was sitting with Lorp JUSTICE 
MELLISH we did rehear decisions of the LOokD 
CHANCELLOR SELBORNE. There is always this to 
be considered, that it is the decision, no doubt, of 
a superior Ct. of Appeal ; but it is always qualified 
by this, that according to the old practice of the 
Ct. of Ch. it was liable to be reheard.—-ASHWONTH 
v. MUNN (1880), as reported in 15 Ch. D. 363; 
43 L. T. 553, C. A. 
Annotations : .~Mentd. Re Hill’s Trusts (1880), 16 Ch. D. 





173; Re Watts, Cornford v. Kiliott (1885), 29 Ch. D. 947 ; 
Re Hollon, Forbes v. Hardcastle (1893), 68 L. T. 160: 
He Pickard, Kimsloy v. Mitchell, [1894] 3 Ch. 704; He 


Hume, F orbes v. Hume, [1895] 1 Ch. 422; 
Pattesson v. Bathurst, (1915) 1 Ch. 626; Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 

684. —— Conflicting decisions.}—Where we 
have conflicting decisions of two Lord Chancellors, 
the decision of the subsequent Lord Chancellor 
is entitled to greater weight, because the subse- 
quent Lord Chancellor could overrule the decision 
of the prior Lord Chancellor, & sometimes did. 
It has not been the practice of modern cts. to 
exercise the jurisdiction quite so freely as the old 
Chancellors did, but they overruled one another & 
sometimes they overruled their own decisions 
without the slightest doubt or hesitation. There 
are remarkable cases even in modern times in 
which a Lord Chancellor has overruled the de- 
cision of his predecessor (JESSEL, M.R.).—LHENTY 
v. WRrEY (1882), 21 Ch. 1). 832; 538 L. J. Ch. 667; 
AT 1. T. 281; 30 W. BR. 850, C. A. 


Annotation ; -—-Me ntd. Fe Do Hoghton, De Hoghton vw. 
Hoghton, {1896} 2 Ch. 385. 


635. eI—The decision of a Lord Chancellor 
is a decision by which we are bound (BAGGALLAY, 
L.J.).—Garp v. LONDON (CITY) SEWERS COMRS. 
(1885), 28 Ch. 1D. 486; 54 L. J. Ch. 698; 52 
I. T. 827; 17.1. BR. 208, C. A. 

Annotations waa Toutiore e. St. Mary Abbotts, Ken- 
sington, Vestry (1885), 30 on D. 642, Lynch v. London 
City Sewers Comrs, (1886), 32 Ch. D. 72; 

Mary Abbotts ie ettsen§ ton, Vestry, jes 
‘lal Charities rustoos i806) 


Re Dawson, 





Do 





har aery - 


ia A.-G. v. London Paroc 
1 Ch. 541; cag London City Corpn. (1899), 47 W. R. 
614; Fornle Limehouso Board of Works 899), 68 


L. J. Ch. 34 : Penman ”. Mente te. orpn. Cording 


v. Wcstniiitee Corpn., {190 2 1 Ch Davies ¢. 
London City Cor ge » (1913) 1 Ch. 415; Clanricarde v. 
Ireland agi Districts Board (1914), 19 J.P. 481; 
Conron v. L. , (1922) 2 Ch. 283. 
636. joe WATTS, CORNFORD tv. ELLIOTT, 
No. 616, ante. 
87. -|—-Whether the decision of a Lord 
Chancellor sitting alone in the Ct. of opps is 
binding on that ct., discussed.—Re Luoyp, LLoyp 
2. LLOYD, [1903] 1 Ch. 885; 72 L. J. Ch. 78; 87 
lL. T. 641; 561 W. R. 177; 19 T. L. R.101; 47 
Sol. Jo. 128, C. A. 
ARRON ~—Mentd. Re Hagzoldine’s Trusts, [1908] 1 Ch. 


34: Re Thomson's Mortgage Trusta, Thomson ve. Braty, 
[1020] 1 Ch. 508 


638. Whether binding on inferior courts— 
Decision opposed to all other sechions de- 
cision of a Lord Chancellor is in general binding 
upon the cts. below, but where it is directly 
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opposed to all the other decisions of equal autho- 
rity it will not be followed, & the inference will be 
that there has been some error in the matter.— 
GIBSON v. FISHER (1867), L. R. 5 Eq. 51; 37 


L. J. Ch. 67; 16 W. R. 115. 

Annotations :-—Refd. Robinson rv. Shepherd (1863), 4 es 
G. J. & Sm. 129; Stead v. Mellor (1877), 5 Ch. D. 2 
Re Dering, Neall 'v. Beale Se tae L. T. 404. 
Hughes v. Pritchard (1877), D. 24; Re : 
Parker v. Winder (1883), 24 ch. ty 664; Re Alexander, 
Alexander v. Alexander, {1919} 1 Ch. 37 1. 


639. .J—A Vice-Chancellor, in deciding a 
case, is bound by a previous decision of a Lord 
Chancellor applicable to the case, whether he 
assents to it or not.—FREEMAN v. POPE (1869), 
L. R. 9 Eq. 206; 39 L. J. Ch. 148; 21 L. T. 816; 
18 W. BR. 399; on appeal (1870), 5 Ch. App. 538, 


L.C. & L. J. 

Annotations :-—Consd. Sedgwick v. Place (1871), 25 L. T. 307. 
Refd. Re Johnson, Golden v. Gillam (1881), 20 Ch. D. 389. 
Mentd. Kent v. Tuley ere 41 L. J. Ch. 569; Mackay 
». Douglas ne 14 Kq. 106; Tay lor v. Coenen 

_D. 636; "he Ridler, Ridler v. Ridler (1882), 

: ; Re Maddever, Three Towns Banking Co. 

Maddevor crge*), oar 523; Re Wise, Ex p. 

Mocer (1886), 17 Q. re " Re Tetley, Ex p. Joffrey 

(1896), 66 L. J. Q. B. oe Re Lane- -Fox, Ee 0: Gimblett, 

11900} 2 Q. B. 508; Re Holland, Gregg v. no and, [1902} 

2 Ch. 3603 Edmunds ». Edmunds, (1904 362 : Car- 

ruthers v. Peake mas 55 Sol. Jo. 291; Glens e Bromley 

(191}), 817. J. 334; Re Halsted, Ez p. Richardson 

(1917), 116 L. T 


640. ——— ‘The Lord Chancellor, wherever he 
is sitting & whatever cases he is trying, is still 
Lord Chancellor, & his decision is binding on me 





(Fry, J.).—H2r p. St. Mary, WIGTON (VICAR) 
(188]), 18 Ch. D. 646; 45 L. T. 1384; 29 W. R. 
883. 


SuB-sECT, 5.—DIVISIONAL COURT. 


641. On another Divisional Court.]—Although I 
do not go so far as to say that in every case & 
under all circumstances the ct. is absolutely bound 
by a decision of another Div. Ct., still the decision 
is one by which we should abide. It is urged that 
we need not follow that decision because it was a 
case in which there was no right of appeal. That 
igs a conn which cannot prevail (POL- 


LOCK, B.).—-VERNON v. WATSON, [1891] 1 Q. B. 

400; 60 L. J. Q. B. 205; 64 L. T. 460; 55 J. P. 

454; 77. L. R. 1843 on appeal, [1891] 2 Q. B. 

288, C. A. 

Atnnotatvon :- Mentd. Fishwick v. Gyani, (1925) 1 K. B. 617. 
642. ——— Composed of Lords Justices—Sitting 


as additional judges of King’s Bench Division.]— 
Where a Div. (Ct. is composed of two Lords 
Justices sitting as additional judges of the K. B. 
Div. the Lords Justices will follow the decision of 
a previous Div. (‘t., although doubting its authority, 
reserving their libert y as Lords Justices if the 
question then comes before them.——-HARRISON v. 
ees (1925), 133 L. T. 238; 23 L. G. R. 434, 


| Annolabon :~Mentd. Lowther rv. Clifford (1926), 135 L. T. 


- Dicta.|—See No. 517, ante. 

643. On specially constituted Divisional Court.] 
-—Semble : in cases where there is no appeal from 
the Div. (‘ts., a speciall aonstituted’ Div. Ct. 
appointed by the Chief Justice of England has 
power to review, & if it thinks fit to differ from, 
previous decisions of Div. Cts. on the same sub- 
ject.— KRUSE v. JOHNSON, [1898] 2 Q. B. 91; 67 
L. J. Q. B. 782; 78 L. T. 647; 62 J. P. 469 ; 
46 W. R. 630; 14 T. L. R. 416 3; 42 Sol. Jo. 509 ; 
19 Cox, C. C. 108, D.C. 

Aneoratons :—Mentd. Kitson ». tenes. (1899) 1 Q. 425; 


White r. Morle ve {1899) 2 ae Thomas wv. aes 
{2900} T Ch, I Nash r. lay ‘doony 85 L. T. 683; 


Part XVIJ.—JupiciaL Decisions as AUTHORITIES. 


Gentel v. Rappe. [1902] 1 K. B. 160 ; Metropolita 
Industrial v. Long (1903), 68 2. Re 113 
Pomeroy v. Malvern DC. (19 3). 67 » 3 Clay: 


ane: irc i904] K. B. 424; Scott v. Pininer’ (1 904) 


1 L. T. 658 : Stiles v. Galinski, Nokes v. Isl n Corpn 
(No. 2} "oda K. B. 615; Le nU.C. ¢. we 
- Williams we. pton Suber Mare D.C 


(ear), 98 L. T. 537 : Moorman v. Tordoff ve Of 
L. T. 416; Willams pv. Vee U. C. 
(No. 2) (1810), te L. T. LC. CG. oe. Ee 
Bioscope; Co., oh oy oe K. *e 445; Mitcham Comino: 
Conservators v. me v. Cole, (1911) 2K. B. 854 
Russon v. sa in  erDiLt 104 L. T. 601 Slee v. Meadow: 
(1911), 105 L. T. 127; Dunning Maher aes 10° 
L. T. 846; Friend v. aealiout C (1914), 111 L. 832, 
R. v. Broad, {1915} A. C. 1110: Re ton School Beenion 


vw. Repton R. C . {1918} 2 K. 33; Sutton Harbou-” 
yates Co. v. Foster e980). g9 L. J. K. B. 829 
Hodgson, [1922] 2 Ch. 429; Dodd v. Venne 

ges) 127 L. T. 748; Owner v. King (1922), 128 L. T. 
307 Roberts . Williams (1922), 127 L. T. $03 A.-G. 
Denby. {1925} 1 Ch. 596; Mille : Lie C.-C, ati I 
Short 


K. B. 213; Roberta v. Hopwood, [1 aaa C. 578 ; 

©. Poole Corpn. (1925), 42 
. On judge in chambers.}—A decision of a 

Div. Ct. is binding on a judge sitting in chambers 

—VILLAGE MAIN REEF GOLD MINING Co., Lrp 

v. STRARNS (1900), 5 Com. Cas. 246. 

Annotations :—Refd. Harding o. Bussell (1905), 74 L. 
K. B. 500; Tannenbaum v. Heath, (1908) 1 K. B. 1032, 
645. Court equally divided—-Duty of Junio! 

judge to withdraw judgment.]—It is the prope 

result wherever there is an appeal to two judges 
who differ that the judgment appealed from 
should stand & not that the junior judge should 
withdraw his judgment (CHANNELL, J.).—MErrtTROo- 

POLITAN WATER BoarRD v. JOHNSON & Co., [1913 

3K. B. 900; 82L. J. K. B. 1164; 107 L. T. 711 

775.1. 85; 20 T L. R. 105; 11 LL. G. R. 118 

Dots on appeal, [1913] 3 K. B. 910, C. A. 

Annona: :—Oonsd. Poulton v. Moore (1813), 109 1. T. 


646. .|—Where on an appeal to th 
Div. (t. from a county ct., the judges differ in 
opinion, it is within the discretion of the junior 
Judge, in accordance with the old common law 
practice, to withdraw his judgment. 

When a junior judge withdraws his judgment. 
the judgment of the senior judge becomes the 
judgment of the ct. (BRAY, J.).—-POULTON v. 
MOORE (1913), 83 L. J. K. B. 8755 109 L. T. 976 : 
30 T. I. R. 3553; 58 Sol. Jo. 156; 77 J.P. Jo 
591, D.C. 3 on appeal, (1915) 1 K. B. 400, C. A. 


-innotahon :— Dbtd. Poulton v. Moore, [1915] 1 K. B. 400. 

647. —-—.!—It is common practice in a 
Thiv. Ct. consisting of two judges for the junior 
judge to withdraw his judgment if the two differ 
in opinion (RIDLEY, J.).—R. v. THOMAS, erp. 
O'HARE, [1914] 1 K. B. 32; 83 L. J. K. B. QOL; 
109 L. T. 929; 23 Cox, C. C. 687, D.C. 

648. ——- -——-- J—Where on an appeal to 
two judges the judges differ in opinion :— Semble : 
the junior judge should not withdraw his judgment. 
—PovuLTon v. Moore, [1915] 1 K. B. 400; 4 
L. J K. B. 462; 112 L. T. 202; 31 T. L. R. 43, 
(". A. 

649. ——— Necessity for concurrence of both 
judges—To overrule county court judgment.)— 
An appeal from a county ct. ought to be decided 
by two judges & not by one judge only (ScrutT- 
TON, L.J.). 

It was not the intention of the Legislature that 
the judgment of a county ct. judge should be 
overruled by one judge in the High Ct. (DUKE, 
L.J.).— FLANNAGAN vu. SHAW, [1920] 3 K. B. 06; 
89 L. J. K. B. 168; 122 L. T. 177; 843. P. 45; 
36 T. L. R. 34; 64 Sol. Jo. 51; 18 L. G. R. 29, 


C. A. 
Annotations :—Mentd. Hunt v. Bliss (1919), 89 L. J. 
174; Davies v. Bristow, Penrhos College v. aoe (1620) 
3K: B. 428: Barton ¢. Fincham, [1921] 2 K. B. 291; 
The Deaube Il, {1921} P. 183; Northcott v. eae 
37 T. L. R. 364 ; Wallwork v. ’ Fielding, (1922) 2 kK. B 
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Sus-sEcr. 6.—CourtTs oF First INSTANCE. 


On court itself.|—Sce Nos. 696, 697, post. 

On courts of co-ordinate jurisdiction. — See 
Sub-sect. 6, post. 

650. On inferior ea ee & JOSuun v. 
BURDER, No. 659, 

651. Court of Common Bench—-Binding 
on committees of House of Commons.}—As our 
decisions [Ct. of Common Bench| are binding upon 
the committees of the House of Commons, we 
should not reverse the decision without argument 








eee C.J.).- -PownaLL, v. Hoop (1851), 1b 
B. 1; 2 Lut. Reg. Cas. 170; 21 L. 5. O. Py 

i 18 T. T. O. S. 943 15 J. PL. 819; 16 Jur, 

6183 188 EK. R. 369, 

Annan :—Mentd. Pownall ¢. Dawson (1851), 21 TL. J. 
652. Construction — Of instrument,’ — The 


construction put upon an instrument by a ct. of 
law or equity is not binding on another ct. of law 
or equity, even of inferior jurisdiction, as regards 
the construction of an instrument couched in 
somewhat similar language (JeSsSEL, M.R.).— 


Re NEW CALLAO (1882), 22 Ch. 1D. 4845 52 1. J. 
Ch. 288; 48 L. PT. 251; 31 W. R. 185, C. A. 
Wanaditvin :~ Mentd. Re Manchester EKeonomic Bldg. 


Soc. (1883), 24 Ch. Y). 458, 


SUB-SECT. 7.--—COURTS OF CO-ORDINATE 
JURISDICTION, 


A. Single Decision. 


653. General rule.] —- Observations as to the 
necessity of preserving an uniformity of decision 
in the different cts. 

I have repeatedly stated that in my opinion 
uniformity of decision was s0 important to be 
obtained that whenever I found a decision pro- 
nounced by one of the Vice-Chancellors I should 
consider myself to be bound by the decision, where 
it related either to a new matter or was not opposed 
by contradictory decisions (ROMILLY, M.R.).— 
PARKIN v. THOROLD (1852), 16 Beav. 59; 22 
L. J. Ch. 170; 16 Jur. 959; 51 E.R. 608. 


Laon to Mentd. Roberts v. oy, (1853), 3 De G. M. 
ae 284; Nott ve. Riecard (1856), 22 Beav, 307: Wells 

Macuelt (1863), 32 Beav. 108: “McMurray vw. Spicer 
(1868), L. Ro. 6 Ky. 6273) Bare lay v. 


ee (1874), 
.P Dv. 


ne J. Ch. 449, patrick uv. Milner (1877), 2 


654. 





.}—— It is not becoming to say of a 
case, decided by a ct. of co-ordinate janiaiiotlon, 
that it is wrongly decided, -CHESTERFIELD, &(. 
COLLIERY Co. 7. HAWKINS (1865), 3 IL. & (C. 677 ; 


L. J. Ex. 121; 12 1. 1. 427; 11 Jur. N.S. 
| 468; 13 W. R. 841; 150 E.R. 698. 


Annotations :---Mentd. Gurrin v. Kopera (1865), 3 7H. & Cy 
604; Scott v. berry (1865), 3 H. & C. 966; Re Cobb, kc p. 
Fairfax & Bryson (1866), 14 W. RR. 280; Kitehbin v, 
Hawhius (1866), LM. BR. 2 (. BP. 223 Reeves ». Watts 
(1866), 35 LL. J. Q. B. 1713) [saacs v. Groen (1867), L. R. 
2 Exch. 352; M‘Laren v. Baxter eet) Lr2 OY, 
554 ; a Trunt - Deod, icp. Sulbstone Co ltory Co, oe 





154. 7. 5453 Catrneross v, Wills (1869), 20 L. T. 5 
655. —The Vice-Chancellors did oe con- 
sider themselves bound by each other’s decisions. 


I have differed frequently from cts. of co-ordinate 

jurisdiction (JEssEL, M.Jt.).—QGATHERCOLE  », 

SMITH (1881), 44 L. T. 439; on appeal, 17 Ch. D. 

). A. 

5) 

Innalalions :-—~ Mentd. McBean v. igh (188: 5), a Ch. D. 
520; Lucas vr. Harris (1886) Q. L. 127: Re 

, Ex p. Saunders, 11895) gE Q. B, 117; Ie Fite. 

cuales t. Fitzgerald, 1904] 1 Ch. 573. 

656. -}— PALMER v. JOHNSON, No. 652, 


inte, 
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Sect. 4.—Decisions of particular courts—How far 
binding: Sub-sect, 7, A. & B. (a) & (b).] 


657. ———.]—Evans v. RIVAL GRANITE QUAR- 
Rigs, Lrp., No. 621, ante. 

. .|—It is the prevailing practice in the 
cts. of the K. B. Div. to follow a previous judgment 
by a ct. of co-ordinate jurisdiction.—CRAMB v. 
GoopWIN, [1919] as reported in W. N. 86; on 
appeal, 35 T. L. R. 477, C. A. 

659. Decision acquiesced in for long period.|— 
Where cts. have co-ordinate jurisdiction, where 
decisions are pronounced by judges professing the 
same degree of jurisdiction, a single precedent 
might or might not be binding, according to the 
eaeeraea circumstances of the case; it ought to 

e binding where it was acquiesced in for a scries 
of years, & where it was considered as a good & 
valid authority by other judges, whose opinions 
were entitled to weight; on the other hand, a 
single decision if unknown & unsanctioned from 
the time of its being pronounced, is open to be 
considered upon principle by a co-ordinate ct., 
whether it be a right or wrong decision, not to be 
hastily overruled, but to be considered whether 
or not it is consistent with that which has been 
laid down by other judges. An inferior ct. can- 
not, of its own authority, reject the precedents 
repeatedly laid down by a superior ct. Obedience 
to a superior ct. is one of the first duties that an 
inferior judge has to perform, as the presumption 
of law is, that the judge of the superior court. is 
not only superior in rank & station, but in 
judgment also, & ability. —VELEY & JOSILIN v. 
BuRDER (1837), 1 Curt. 372; 163 KH. RR. 127; 
sub nom. BRAINTREE (CHURCHWARDENS) _ v. 
Burpur, 1 J. P. 371. 

Annotations :—Refd. Westerton v. Liddoll, Boal v. Liddell 


(1855), 4 W. lt. 167. Mentd. Gordy v. Bontley (1851), 
¥ ai Woks R. v. Christchurch Overseers (1857), 21 


660. Followed until reversed on appeal.] — 
Semble: where there is an express decision of a 
ct. of co-ordinate Jurisdiction on any point, it is 
binding on this ct., unless reversed in error.-— 
BITTLESTON v. COOPER (1845), 14 M. & W. 399; 
163 E.R. 580; sub nom. Berrieston vv. COOPER, 
5 L. VT. O. S. 67. 

661. ——.|— DEPTFORD (CHURCHWARDENS) 1. 
SKETCHLEY, No. 648, ante. 

662. -J—In this case, if the words of the 
will had been thesame as the words in Re Potter's 
Trust (1869), lL. R. 8 Hq. 52, 1 should, without 
expressing any opinion of my own, simply have 
followed the decision of VICE-CHANCELLOR SIR 
Rt. MALLNS in that case; because I do not think 
it seemly that two branches of a ct. of co-ordinate 
jurisdiction should be found coming to contrary 
decisions upon similar instruments, & encouraging 
as if, were a race, by inducing persons who wish 
for one construction to go to one ct., & those who 
wish for another construction to go to another. 
I should simply have affirmed the Vice-Chan- 
cellor’s decision, with the intimation of my wish 
that the whole matter should be brought before 
a Ct. of Appeal (JAMES, V.-C.).—Re HoTcHk18s’s 
Trusts (1809), L. R. 8 Eq. 643; 38 L. J. Ch. 

Ch. D. 60. 


631. 

wecu~-----..- “Refd. West eo. Orr (1878), 8 
Mentd. Hall ». Woolley (1869), 39 Ss J. Ch. 106; Adams 
v. Adams (1872), L. R. 14 Eq. 240; 2te Woolrich, Harris 
v. Harris, (1879) 11 Ch. D. 663; Re Webster, Widgen v. 
Mello (1883), 49 L, T. 584; He Chinory, Chinery v. Hill 
(18838), 39 C a». 1). 614; Re Brown, Brown ve. Brown (1889), 
58 L. J. Ch. 420; Re Musther, Groves v. Musther (1890), 


43 Ch D. 569; Re Wood, Tullett cr. Colville, (1894) 3 


668. ———.]— The decision of a co-ordinate 
branch of the ct. will be followed until reversed 
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on appeal, in order to avoid an unseemly conflict 

of decisions.—Re Times LIFE ASSURANCE & 

GUARANTEE Co. (1870), 5 Ch. App. 389, n.; 22 

L. T. 198; sub nom. Re Times Lire ASSURANCE 

& GUARANTEE Co., Ex p. NUNNELEY, 39 L. J. Ch. 

207; 18 W. R. 404; on appeal, 5 Ch. App. 381, 

lL. J. 

Annotations :—Mentd. Re Anchor Assce. (1870), 5 Ch. App. 
632; #e Manchester & London Life Assce. & Loan 
Assocn, (1870), L. R. 9 Eq. 643; Re Medical, Invalid & 
General Life Assce. Soc., Griffith’s Case (1871), 6 Ch. 
App. 378, n.; Ke Medical, Invalid & General Life Assce. 
Soc., Spencer’s Case (1871), 6 Ch. App. 362; Wilson v. 
Lloyd (1873), L. R. 16 Kq. 60; He Kuropean Assce. Soc. 
pehitre on Acts, Hort’s Case, Grain’s Case (1875), 33 
664. .|}—Re SovurH DurHAm [ron Co., 

SMITH’sS CASE, No. 615, ante. 

665. .|—A judge of the K. B. Div. should 
follow the decision of another judge of the division 
on a point of law without saying what his own view 
would have been on the matter, leaving it to the 
Ct. of Appeal to say whether or not that decision 
was wrong.—PAPWORTH v. BATTERSEA CORPN., 
(1915), 84 L. J. K. B. 1881; 79 J. P. 309; on 
appeal, {1916} 1 K. B. 583, C. A. 

Annolation :—Mentd. Nash v. Rochford R. D. C., [1917] 
1 K. B. 384. 








666. Construction—Of statute.;—-When once 
the construction of a statute has been settled by 
a ct. of competent authority, ...no doubt 
should be thrown upon it by a ct. of co-ordinate 
jurisdiction (WILLEs, J.).—Re Rouse & Co. & 
MEIER & (Co. (1871), L. R. 6 C. P. 212; 40 L. J. 
C. P. 145. 
Annotatwns :—Mientd. Randell v. Thompson (1876), 1 

Q. B.D. 748; Fraser v. Khrensperger (1883), 12 Q. B. D. 
310; Re Mitchell! & Izard & Ceylon, Governor (1888), 
7 Q. B.D. 408; fc Snuth & Service (1890), 25 Q. B. D. 
545. 


667. —— .]— WEBSTER v. ASHTON- 
UNDER-LYNE OVERSEERS, TIADFIELD’S CASE, No. 
569. ante. 

668. —-- .|—In putting a construction on 
obscure enactments or instruments no single judge 
is entitled to say another is wrong; all he can say 
is that he differs from the other judge as to the 
meaning of the obscure enactment or instrument 
before him (JESSEL, M.R.).—Re PRINTING & 
NUMERICAL REGISTERING Co. (1878), 8 Ch. D. 
5385; 47 L. J. Ch. 580; 38 L. T. 676. 

Annotations :—Mentd. Re Bridgewater Engineering Co. 
(1879), 12 Ch. D. 181; 2te Richards (1879), 11 Ch. D. 676 ; 
#e Stockton Iron Furnace Co, (1879), 10 Ch. D. 3385; 
Re West of England Bank, Ke p. Brown (1879), 12 Ch. 
I). 823. He Northern Counties of ene Fire Insce., 
Macfarlane’s Claim (1880), 17 Ch. D. 337; Re Withernsea 
Brickworks (1880), 16 Ch. D. 337; te Land Financiers 

Assocn. (1881), 16 Ch. D. 373; Re Panther Lead Co. 

(1896), 65 L. J. Ch. 499. 











669. ——— ———.]—READ v. JOANNON, No. 629, 
ante. 
670. Of instrument.] — Re PRINTING & 


NUMERICAL REGISTERING Co., No. 668, ante. 








671. ——- }—Re NEw Cauuao, No. 652, 
ante. 
672. Of will.] — Re Masson, MORTON v. 


Masson, No. 790, post. 
673. Décision given without reference to earlier 
authority.|—-WEBSTER v. ASHTON-UNDER-LYNE 
OVERSEERS, HADFIELD’S Cask, No. 669, ante. 
674. Decision on matter of practice.|] — In 
matters of practice the decisions of one ct. are not 
Lean upon others unless the practice has become 
so settled that it ought not to be shaken (CockK- 
BURN, C.J.).—Bissicks v. BATH COLLIERY Co. 
(1877), 2 Ex. D. 459; 36 L. T. 800; on appeal 
(1878), 3 Ex. D. 174, C. A. 
Annotations :-—M Mortimore ¢ (1878), 3 & P. D. 


entd. ; 
216; Smith v. Critohfield (1885), 14 Q. B. D. Lee 
we. Dangar, Grant, (1892) 1 Q. B. 231. 


Part XVII.—Jupic1aL Dectsions aS AUTHORITIRs. 


675. Decision on principle of law.) — Re Hat- 
LeTT’s EstaTeE, KNATCHRULL v. HALLETT, No. 494, 
ante. 

676. Decision laying down rule of conduct— 
Courts of equity.|—Re NormMan, No. 496, ante. 

677. Courts with special jurisdiction—Decisions 
not subject to appeal.) WEBSTER wv. ASHTON- 
UNDER-LYNE OVERSEERS, HADFIELD’s Case, No. 
569, ante. 

678. ——.]—I also think that one of the 
most important duties of this ct. whose juris- 
diction over this particular subject is exclusive, 
& whose decisions thereon are final, & whose 
personality varies from time to time, is, to follow 
loyally, as I once ventured to express it, all the 
preceding decisions, & that the action of the ct. 
in its exercise of this jurisdiction will be much 
impaired if this be not steadily kept in mind 
(BRETT, J.).—Boon v. Howarp (1874), L. R. 9 
C. P. 277; 2 Hop. & Colt. 208; 431. 5.C. P. 115; 
30 L. T. 382; 38 J. P. 678; 22 W. R. 535. 
Anmoulon :—Mentd. Bradley v. Baylis (1881), § Q. B. D. 


679. Court equally divided.}—[The case cited] 
is not an authority which is binding upon us, 
because in the Exchequer Chamber, which was a 
ct. of co-ordinate jurisdiction with ourselves, the 
judges were equally divided, & therefore the 
judgment of the Q. B. stood affirmed (BRETT, L..J.). 
—SMITH v. LAMBETH ASSESSMENT COMMITTEF 
(1882), as reported in 10 Q. B. D. 327, C. A. 
Annotations :-- Mentd. Luncashire Telephone Co. ¢. Man- 

chester Overseers (1884), 14 Q. B. D. 267; Re Holburne, 

Coates v. Mackillop (1585), 53 L. T. 212; Southport 

Corpn. ve. Ormskirk Union Assmt. Com., {1893] 2 Q. hi. 

468; Jones v. 1.) R. Comrs., Swectmeat Automatic 

Delivery Co. v. I. RR, Comrs., Sate 1Q. B. 484; M. 8. 

& L. Ry. t. Kingston-upon-Hull, Governor & Grdnp. 

(1896), G0 J. P. 504; Perey v. Hall (1903), 88 L. T. 830 ; 

Margato Corpn. v. Pettinan (1912), 106 L. T. 104; Cleve- 

land Bridge & Engineering Co. v. Darlington Union 

{. Com. (1923), 21 L. G. BR. S11. 


Decision of King’s Bench Division—Binding on 
Railway & Canal Commission.|—Sce No. 698, post. 

Court of appeal—Whether bound by previous 
decisions of Court of Appeal.}|—See Sect. 4, sub- 
sect. 3, ante. 


B. Series of Decisions. 
(a) Consistent Decisions. 
680. General rule.}—If therefore I stood alone 
I might in deference to the Ct. of Exch. feel bound 
to give judgment for deft. though against my own 
opinion (CROMPTON, J.).— HENDERSON v. AUSTRA- 
MIAN ROYAL MAIL STEAM NAVIGATION Co, (1855), 
5 BE. & B. 400; 3 ©. 1, R. 1181; 24 1. J. Q. B. 





822; 25 L. T. O. S. 234; 20 J. P..182; 1 Jur. 
N.S. 8380; 3 W. . 571; 119 E.R. 338d. 
Annotations :-—Refd. Reuter vr. Electric Telegraph Co. 


(1856), 6 FE. & B. 341; South of Ireland Collery x, 
Waddie (1868), L. R. 3 C. P. $63. Mentd. Bateman rv. 
Mid-Wales Ry. (1866), L. Re. 1c. & BP. A993; NicholRon 
vw. Bradfield Luion Grdns. (1866). 7 Bb. & S. 774. 


PART XVII. SECT. 4, SUB-SECT. 7.— 29. P. 321. 


A. 680 ii. ——.}—Sruartr vr. BANK OF 
an (1909), 41 8 C. R. 516.—- 


k. Previvus decision of single judge.) 
~The pee in Manitoba is that 
sion of a judge is accepted & 
followed by any other single judge 
unlesa under very exceptional circum- 
FENTON 
W. W. KR. 34; 51D. L. R. 694.--CAN. 


court to give comflicting 
judgment.}—MIGNER v. ST. LAWRENCE 686 {i 
FIRE ryt Co. (1900), Q. BR. 10 


676 i. Decision on principle of law.) 
—Where it appeared to the ct. that a 
former decision was inconsistent with 
the right application of a clear & well 
established principle of law, it reversed 
the former decision without interven- 
tion of a ct. of appeal.— RK. v. GERMAN- 
TOWN LAKE SEWERS COMRS. neo. 
13 N. B. R. (1 Han.) 343.—CAN. 


PART XVII. at es SUB-SECT. 7.— 
- (a). 


the dec 


stances.— He 


l. Power o 


680 1. General rule.}—The practice K. B. 122. 
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681. -}— The Divisions of the High Ct. 
are 80 far to be deemed still distinct & separate, 
that the judges sitting in one Div. are bound, in 
Et Bevon a0 an ence te to ah the een 
of the judge o at Div., even altho against 
their own opinion.—PaceEy v. LoRDON TRANWAT 
Co. (1876), 2 Char. Pr. Cas. 86 ; on appeal, 2 Ex. D. 
440, C. A. 

Annotations :—Mentd. Friond v. L. C. & D. Ry. (1877), 
2 Kx. D. 437; Feuorheerd . London General Omnibus 
Co., {1918} 2 K. B. 565. 
hia ——.]-——-GATHERCOLE v. SMITH, No. 655, 

ante. 

683. Decision already acted upon.]-—BARCLAY 
v. WAINEWRIGHT (1807), 14 Ves. 66; 383 E.R. 
446, LL. C,. 

Annotalions :—Refd. Norris v. Harrison (1817), 2 Madd. 
268. Moentd. Hooper v. Rossiter (1824), M'Cle, 527; 
Bouch v. Sproule (1887), 12 App. Cas, 385. 

684. No proof that cases decided without suffi- 
cient consideration.]—CincK v. RAMSDALE (1835), 
1 Curt. 34 ; 163 E.R. 12. 

685. Construction — Of oer ney WARE statute 
must not be repealed by me further than it has 
been hitherto id eet by my predecessors, to 
whose authority [ submit (Lorp Ex.pon, C.).— 
Er p. WHITBREAD (1812), 19 Ves. 200; 84 Ie. KR. 
496; sub nom. Re Suaw, Hae p. WHITBREAD, | 
Rose, 299, L. C. 

Admiralty courts—How far bound by decisions of 
common law courts.] —See ADMIRALTY, Vol. I., 
p. 102, Nos, 37-44, 





(b) Conflicting Decisions. 


686. General rule.|—As the authoritics have 
been in some degree opposed, it is necessary to 
decide the point upon principle a J.).— 
ALCOCK v. SUTCLIFFE (1847). 161. J. Q. B. 129; 
$L.T.O.8. 3053 11 Jur. 126. 

687. J—This ct. will not review a decision 
of a contemporary ct. of co-ordinate authority, 
unless there has been a conflict of decision, or such 
decision is at variance with a long line of autho- 
rities.—Re BULLER’S SETTLEMENT (1862), 8 Jur. 
N.S. 205. 

688. Whether last decision binding.]—There is 
no such rule in this ct. as that referred to, which 
is a rule of the (Ct. of K. B. It appears to me 
very hard that where the decisions are at variance 
the party is to be bound by the last 
(ABINGER, ©C.B.).--Key v. MACK YNTIRE (1837), 
5 Dowl. 463; 1 Jur. 24. 

689. ——-.] —(Qu.- where a ct. pronounces a 
decision opposed to a current of prior authoritics, 
whether another ct. of co-ordinate jurisdiction is 
bound to follow the latest’ decision ?—WaTts »v. 
Rees (1854), 9 Exch. 606; 2 C. L. R. 1278; 28 
L. J. Ex. 258; 25 1. T.O. 8S. 1773 18 Jur. 433 ; 





the highest ct. of Ontarlo, while it 
remains unreversed by as tribunal 
having appeals jurisdiction over it 
ought not to be set aside or ignored, 
simply because other cts., not posses- 
King appellate jurisdiction over it, & 
themselves subject to reversal by higher 
cts., have subsequent) expressed 
views that may appear be not in 
harmony with the decision.—Jacons 
v, BEAVER SILVER COBALT MINING Co, 
(1908), 17 0. L. BR. 496; 12 0. W. R. 
803.—CAN, 


ATE, {1920} 2 





; .}-Where there are two 
reported decisions, each entitled prima 
facte to equal weight, a judge {s not at 
liberty to depart from either, & is at 


u ots. Pe aioe Seine m has liberty to follow that which commends 
‘ ART XV ECT UB-SECT men df 
preven to a greater extent in our cta. PART Hl. & B “B 5 8 7. itself most to him.—HAaAMILTON ¥. 
@ 2 4 


ver has in England.— GERALD! 
v. PROVINCIAL INSURANCE CoO. (1878), 


General rule.}—A decision of 


HAMILTON (1920), 47 O. L. R. 359; 18 
O. WwW. N. 133.—CAN. 
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Sect. 4.—Decisions of particular courts—How far 
binding: Sub-sect. 7, B. (b), C. & D.; sub- 
recta. 8,9, 10 & 11.] 


2 W. R. 468; on appeal, sub nom. REES v. WATTS 

(1855), 11 Exch. 410, Ex. Ch. 

Annotationa -—Mentd. Mardal) v. Thellusson (1856), 6 E. 
& B. 976; Newell v. Nationa] Provincial Bank of Eng- 
land (1876), 1 C. P. 1. 496; Hallett v. Hallett (1879), 
13 Ch. D. 232; Re Gregson, Christison v. Bolam (1887), 

36 Ch. D. 223; Watkins v. TTT (1898), 67 L. J. 

Q. B. 362; Bennett v. White, {1910} 2 K. B. 1; Re 

Peruvian Ry. Construction Co., [1915] 2 Ch. 144. 


C. Decisions from which Appeal lies. 

690. General rule—Binding.|—Where a cause 
can be taken to a ct. of error, a ct. ought to be 
bound by a decision on the point pronounced by 
a ct. of co-ordinate jurisdiction: aliter where the 
cause cannot be taken to a ct. of error.—TAaYLoR 
v. BURGESS (1859), 5 H. & N.1; 29 L. J. Ex. 7; 
1L.T.12; 5 Jur. N.S. 1817; 8 W. R.27; 157 
E. R. 1076. 


Annotations :—-Mentd. Re Davies & Troughton, Fv x. 
Clennell (1861), 4 L. T. 60; Ewin v. Lancaster (1865), 
6 B. & S. 571. 


691. -}— Where there is power to 
appeal, the cts. are bound by the decision of cts. 
of co-ordinate jurisdiction (GROVE, J.).—CASSON 
v. CHURCHLEY (1884), 53 L. J. Q. B. 335; 50 
I. T. 568. 

Annotation :—Mentd. Kead v. Joannon (1890), 25 Q. B.D. 








692. Opinion by way of advice.]—Semble: an 
opinion given by a superior ct. of law by way of 
advice & from which there is no appeal, is not as 
binding on co-ordinate cts. as a judgment would 
be.—SUNDERLAND-NEAR-THE-SEA OVERSEERS 1. 
SUNDERLAND UNION GUARDIANS (1865), 18 (C. B. 
N.S. 531; 341. 5.M. C.121; 130. 7. 230; 11 
Jur. N.S. 688; 13 W. R. 043; 144 BE. R. 551. 
Annotations :-—Mentd. ipewich Dock Comrs. v. St. Peter, 

apewion, Overseers (1866), 7 BB. & S. 310; BR. ow. Rattle 
Union (1866), L. R. 2 Q. B. &s Row Le. & N. W. Ry. 
(1874), L. R. 9 Q. B. 1345; Wost Middlesex Waterworks 
v, Coleman, Coloman v. Wost Middlesex Waterworks 
(1885), 14 Q. B. DD. 529; Bradford-on-Avon Assmt. 


Com. v. White, [1898] 2 9. B. 6380; Poplar Assmt. Com. 
v. Roberts, (1922) 2 A. C. 93. 


D. Decisions at Nisi Prius. 


698. General rule—Not binding.|—The Master 
of the Rolls considers this point bound down by the 
decision of LORD KENYON at Nisi Prius. No one 
will suspect me of not giving all due weight to 
any opinion of Lorp KENYON, but I must know 
a great deal more than I do before that determina- 
tion at Nist Prius will decide my judgment (LORD 
ELDON, C.).—-CHURCH v. Brown (1808), 15 Ves. 
258 ’ 83 E. R. 762, L. C, 

Annotations :—Refd. Abrahams v. MacFisheries, (1925) $ 
K. B. 18. Mentd. Browno v. Raban (1808), 15 Vor. 628 
Blakesley 1. Whieldon (1841), 1 Hare, 176; Buckland v. 
Papillon (1866), L. R. 1 Eq. 477; Bartlott v. Greene 
(1874), 30 L. T. 553; Wall ve. City of London Real Pro- 
perty Oo. (1874), 30 L. T. 53; Hodgkinson v. Crowe 
(1875), 10 Ch. App. 622; Hampshire v. Wickons (1878), 
7 Ch. D, 555; McKay ov. MoNally (1870), 41 L. T. 230, 
Re Lander & Bagley’s Contract, [1892] 3 Ch. 41; David 
v. Sabin, (1893) 1 Ch. 523; West Ham Central Charity 
Board v, Hast London Waterworks Co., {1900} 1 Ch. 
624; Grove v. Portal, [1902] 1 Ch. 72%; Jackson v. 
Simons, (1923) 1 Ch. 373; Koeves v. Dean, Nunn v. 
Pellegrini, f1934) 1 K. B. 685; Russoll v. Boocham, [1924 


694. -]—It is utterly impossible for 
any judge to decide at once rightly upon every 
point which comes before him at Nisi Prius. 
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690 i. General rule — Binding.) — 
TRANSPORT TRADING & AGENCY CoO. 
or W. A., LTp. v. SmiruH (1906), 8 


W. A. L. Rt. 33.—AUS. 
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: 1918) 2 W. W. R. 962; 11 Sask. L. R. 
693 i. Generul rule—Not binding. }— 


JUDGMENTS AND ORDERS. 


Upon this case we are bound to differ from him 
(LORD MANSFIELD).—FENTUM v. Pocock (1813), 
5 Taunt. 192; 1 Marsh. 14; 128 E. R. 660. 
‘Annotations :—etd. Cowper v. Godmond (1833), 2 L. J. 

Cc. P. 162. Mentd. Bank of Ireland v. Beresford (1818), 

6 Dow, 233; Re Renton, Ez Pp. Glendinning (1819), Buck, 

617; Price v. Edmunds (1830), 10 B. & C. 578; Nichols 

v. Norris (1831), 3 B. & Ad. 41; Simpson v. Clarke (1835), 

2 Cr. M. & R. 342; Re Black & Cope, Ex p. Frew (1853), 

1 Bankr. & Ins. R. 156; Manley v. poet (1853), 2 E. 

& B. 46; Strong v. Foster (1855), 17 C. B. 201; Ewin 

v. Lancaster (1865), 6 B. & 8. 571. 

695. .]— One judge is not bound by 
the decision of another judge on a point of law at 
Nisi Prius (BRAY, J.).— FORSTER v. BAKER, [1910] 
2 K. B. 6386; 79 L. J. K. B. 664; 102 L. T. 29; 
sub nom. BOWLES v. BAKER, 26 T. L. R. 243; 
on appeal, sub nom. FORSTER v. BAKER, [1910] 2 
K. B. 641, C. A. 

Annotations :—Mentd. Re Freshwater, Yarmouth & New- 
port Ry. (1913), 29 T. L. R. 568; Rothschild v. Fisher, 

[1920] ie B. 243; Re Steel Wing Co., [1921] 1 Ch. 349. 








SUB-SECT. 8.—RAILWAY AND CANAL CoM- 
MISSION. 

696. On itself.]— The decisions of the Railway 
Commission since its commencement are binding 
on the ct.— DipcoT, NEWBURY & SOUTHAMPTON 
Ry. Co. v. GREAT WESTERN Ry. Co. & LONDON 
& SouTu WESTERN Ry. Co. (1896), 66 L. J. 


|Q. B. 38; 75 1. T. 401; 45 W. R. 282; 9 Ry. 


& Can. Tr. Cas. 210; on appeal, [1897] 1 Q. B. 

33, C. A. 

Annotations Apia. Pickfords v. L. & N. W. Ry. (1905), 
74 L. J. K. B. 634. Mentd. Plymouth, Devonport. & 
South-Western Junction Ry. v7 G. W. Ry. & L. & 8. W. 
Ry (1899), 10 Ry. & Can. Tr. Cas. 68. 
697. .|}— The decisions of the Railway & 

Canal Comrs. Ct. since its commencement are 

binding upon the ct., though the constitution of 

the ct. may now be different.—PicKFoRpbs, LTD. 

v. LONDON & NORTH WESTERN Ry. Co., [1905] 

1k. B. 752; 74 L. J. K. B. 634; 902 L. T. 607; 

53 W. RR. 468; 21 T. L. R. 8813 12 Ry. & Can. 

Tr. Cas. 154, C. A. 

winnotation :—Mentd. Pickfords v. L. & N. W. Ry. (1907), 
13 Ry. & Can. Tr. Cas. 31. 

698. Bound by decision of co-ordinate jurisdic- 
tion—Queen’s Bench Division.J—The Railway & 
Canal Commission is a ct. of co-ordinate jurisdic- 
tion with, & is bound by the decision of, the Q. B. 
Div.—SowErRBy & Co., LYp. v. GREAT NORTHERN 
Ry. Co. (1891), 60 IL. J. Q. B. 467; 65 L. T. 
546; 77. L. R. 392; 7 Ry. & Can. Tr. Cas. 156, 
Cy: As 
ainnotations --—~ Consd. Foster v. G. E. Ry. (1920), 37 T. L. R. 


268. Mentd. A.-G. v. Manchester Corpn., {1906} 1 Ch. 
643; Foster v. G. EK. Ry., [1920] 2 K. B. 574. 








SUB-SECT. 9.—COMMITTEE FOR PRIVILEGES. 
See PEERAGES & DIGNITIES., 


SUB-SECT. 10.—PARLIAMENTARY COMMITTEES. 

699. Not receivable as authorities.|— Decisions 
of committees of the House of Commons may be 
cited so far as the reasoning goes, but not as 
authorised (TINDAL, C.J.).—-WHITHORN v. THOMAS 
(1844), 7 Man. & G. 1; Bar. & Arm. 259; Cox 
& Atk. 29; 1 Lut. Reg. Cas. 125; Pig. & R. 109; 


One judge is not bound by the decision 
of another judge on a point of law at 
nisi prius.— HURAL MUNICIPALITY OF 
Bratts LaKE v. Hupson’s Bay Co., 


5 7 .—CAN ° 


Part XVII.—JupiciaL Decisions as AUTHORITIES. 


8 Scott, N. R. 783; 14L.3.C.P.88; 4L.T.0.8S. 

135, A; 9J. P. 89; 8 Jur. 1008; 135 E. R. 1. 

Annotations :-—Refd. Ford v. Harington (1869), 1 Hop. & 
Colt. 331. Maentd. R. v. Stapleton (1853), 22 L. J. M. C. 
102; Attenborough v. snopes uert 3 Jur. N. 3. 
1307 ; England v. Blackwell (1857), 6 W. 59; Dunston 
v. Paterson (1858), 5 C. B. N. S. 267; Betts ve. Menzios 
& Wildey (1860), 6 Jur. N. 8S. 1290; Curtis v, Blight 
(1861), 11 C. B. N. S. 95; Soott v. Durant (1865), 18 
Cc. B. N. 8. 205; KR. v. Exeter Corpn., Dipstale’s Case 
(1868), L. R. 4 Q. B. 1143; Bond . St. George, Hanover 
Square, Overseers (1870), L. KR. 6 C. P. 312; Beal vt. 
con pees 26 W. R. 146; Barlow v. Smith (1892), 9 


700. ——-.]—ForD v. HARINGTON (1869), L. R. 
5 C. P. 282; 1 Hop. & Colt. 331; 39 L. J. Cc. P. 


107. 
Annotation :—Mentd. Harris v. Phillips, [1891] 1 Q. B. 267. 





SUB-SECT. 11.—SCOTTISH COURTS. 


701. General rule — Not binding — Although 
treated with respect./—It was said that there was 
an authority, although not strictly binding on us, 
but yet a very high authority indeed, of the 
Ct. of Session, & one which if in point I should 
pay the greatest possible respect to, though we 
might not feel ourselves bound by it (FItELp, J.).— 
GREAT WESTERN Ry. Co. v. RAILWAY COMRS. 
(1881), 7 Q. B. D. 182; 45 L. T. 65; sub nom. 
GREAT WESTERN Ny. Co. v. RAILWAY Comrs., le 
Brown, 50 L. J. Q. B. 4833; 29 W. R. 9013 sub 
nom. BROWN v. GREAT WESTERN Ry. Co., 3 Ry. & 

van. Tr. Cas. 523, D.C. 3 on appeal, sub nom. GREAT 
WESTERN Ry. Co. v. RAILWAY CoMRs., 7 Q. B.D. 
192, C. A. 
ainnotations :-—Refd. Central Wales & Carmarthen Junction 

Ry. & Mid-Wales Ry. v. G. W. Ry., L. & N. W. Ry., 

Mid. Ry., & Pembroke & Tenby Ry. (1882), 4 Ry. & Can. 

Tr. Cay. 110. Mentd. Brown. G. Ww. Ry. (1882), 9Q. B.D, 

744; Distington tron Co. v. L. & N. W. Ry., Furness Ry. 

& Cleator & Workington Ry. (1889), 6 Ry. & Can. Tr. 

Cas. 108; Ror. Ry. Comrs, & Distington Iron Co. (1889), 

22 Q. B.D. 642; Davis v. Taff Vale Ry., (1895] A. C. 

oer ; West Ham Corpn. r. G. bk. Ry. (1895), 64 L. J. Q. B. 


702. —— ——~.]|—Although we ought to 
pay respect to the opinion on a point of law 
common to both England & Scotland expressed 
by that ct. [i.c. Ct. of Session] their decisions 
cannot be considered binding here (COTTON, L.J.). 
--JOHNSON 1. RAYLTON, Dixon & Co. (1881), 7 
Q. B.D. 438: 50 L. J. Q. B. 7533; 45 L. I. 374; 
30 W. R. 350, C. A. 


Annotation -—Mentd. Starey r. 
(1889), 24 QY. B.D. 90. 


703. ——- ——--.j— The Scottish case, ... 
which, though not binding as an authority, is 
nevertheless entitled to the greatest respect, .. . 
is not in point (LoRD COLERIDGE, (.J.).—Ivay 
v. HEDGES (1882), 9 Q. B. DD. 80, D.C, 


Annotation :-—Mentd. Batchelor vr. kortcscue 
YY. B.D. 474. 


704. -}—Though that decision 
(of Ct. of Session) is not absolutely binding upon 
us, the Ct. of Session not being a ct. of co-ordinate 
jurisdiction with ourselves, far be it from me to 
say that the decisions of that ct. are not entitled 
to the greatest consideration & respect (Day, J.). 
—-MORGAN v. LONDON GENERAL OMNIBUS (Oo. 
(1883), 12 Q. B. D. 201; 50 L. T. 687; 832 W. R. 
416, D. C.; affd. (1884), 13 Q. B. 1). 882. C. A. 
«innotations :—Mentd. Jackson v. Hill (1884), 13 Q. B. D. 

618; Cook v. North Metropolitan Tram. Co. (1887), 18 

Q. B. LD. 683; Hunt v. G. N. Ry., (1891] 1 Q. B. 601; 

Lamb v. G. N. Ry. (1891), 65 L. T. 225; Bound v 

Lawrence, (1892] 1 ss B. $26 ; Maynard v. Robinson 

(1903), 19 T. L. R. 492; Kirkdale Burial Board vc. Liver- 

pool cone (1904) 1 Ch. 829; Hoare v. Green (1907), 76 

; _J. K. B. 





Chilworth Gunpowder Co. 





(153), 11 








730; Smith v. Associated Omnibus Co., (1907) 

K. B. 916; Rushbrook v. Grimsby Palace Theatre Co. 

1908), 99 L. T. 18; Whelan rv. Great Northern Steam 

ishing Co. (1909), 100 L. T. 913; Re Dairymen’s Fore- 
men, Ke Tailors’ Cutters (1912), 28 T. L. KR. 587. 
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705. j—I with the con- 
struction of this statute adopted by the Ct. of 
Appeal in Scotland, although we are not bound 
by it. We look carefully to the decisions of such 
cts. for assistance (KsuerR, M.R.).—R. vr. INCOME 
Tax ComRs. (1888), 22 Q. B. D. 296; 58 L. J. Q. B. 
196; 60 L. T. 446; 53 J. P. 108; 37 W. R. 204; 
5 T. L. R. 168, C. Al; affd. sub nom. INCOME Tax 
SPECIAL PURPOSES COMERS. tv. PRMSEL, [1891] 


A. Cc, 531, Hi. L. 

Annotations :-~Refd. Blair v. Dunean, [1902) A. C. 37; 
Grimond tv. Grimond, [1905] 4. C. 603. Mentd. Charter- 
house School v. Lamarque (1890), 25 Q. B.D. 12h; 
I. R. Conirs. «. Scott, 2c Bootham Ward Strays, York 
{1892} 2 Q. B. 152; Maughan e«. Free Church of Sootland 
(1893), 3 Tax Car. 207; Re Foveaux, Cross ¢«. London 
Antivivisection Soc., (1805) 2 Ch. 5015 Re at Jones 
v. Palmer, (1895) 2 Ch. 649; Southwell vr. Royal Holloway 
College, Egham, [1895] 2 Q. 1B. 4873. Re Buok, Bruty 9, 
Mackey, (1896) 2 Ch. 727; Cunnack ». Edwards, [1896) 
2 Ch. 679; Re Macduff, Macdut? v. Macduff, 11896) 2 Ch. 
451; Re Perry Almshouses, Re Hoss’ Charity, [1899) 
1 Ch. 218 L. ©. CG. ve. South Metropolitan Gas Co., [1903] 
2 Ch. 532; Re Church Patronage Trust, Laurie vt. A,-G., 
{1904) 2 Ch. 643; Ae Good, Harlington v. Watts, (1005) 
2 Ch. 60; Lord Advocate vt. Moray, [1005] A. CL. 831; 
Jte Manser, A.-G. «. Lucas, (1905) 1 Ch. 683; Ee Sidney, 
Hingeoston v. Sidney (1908), VS L. T. 625; it. v, Income 
Tax Special Comrs., Avr yp. University College of North 
Wales (1909), 78 L. J. K. B. 576; R. ov. Income Tax 
Special Purposes Comes., Ac p. Wasex Hall (1911), 5 Tax Cas. 
636; Re Wedgwood, Allen v. Wedgwood, [115) 7) Ch. 
113: Re Verrall, National Trust for Places of Historic 
Interest or Natural Seared ® A.-G., (1916) 1 Ch. 100; 
GG. W. Ry. & Mid. Ry. vo. Bristol Corpn. (1918), &7 LL. J. Ch, 
414; Houston v. Burns, (1918) A. CL. 3375 Bourne vv. 
Keane, (1919) A. C. 815; Re ov Income Tax Special 
Purpoxes Comrs., Hae op. Dr. Barnado’s Homes (1919), 89 
LL. J. K. B.194ds) Re Bennett, Gibson v. A.-G., (1920) L 
Ch. 305; Rotunda Hospital (Dublin) tt. Coman en 





et 





- 


7 Tax Cas, 517; Barber v. Chudicy (1922), 02 L,. J. K. B. 

Th: Roo ow Income Tax Special Comrs., kr pp. Rank's 

Trustees (1022), 127 L. T. 651; Re Hummeltenborg, 

Beatty rv. London Spiritualistic Alance, (1923) 1 Ch, 237 ; 

Jackson v. Voss, (1923) 2 K. B. 3575 Re Ludlow, Bence- 

Jones ¢«, A.-G. (1923), 03 L. J. Ch. 305 de Shakespeare 

Momortal Trust, Lytton o. A.-G., [1925] 2 Ch. 308 ; 

Ree Tetley, National Provincial & Union Bank of Ktngland 

v. Tetley, 1923) 1 Ch. 298;. A.-G. t. National Provincial 

& Union Bank of Kngland, (1024) A. C., 2625; I. ot. 

Minister of Labour, (19284) 2 K. B. 210; Vorge v. Somer- 

ville, (1924) A. C. 496; Brighton College v. Marriott, 

(1925) 1 K. B. 312; Chesterman ve. Foderal Taxation 

Comr, (1925), 42 T. IL. R. 122i; Re Gray, Todd v. Taylor, 

{1925} Ch. 362; RR. ». Incoine Tax Spoctal Comrs., Aw 7, 

Hoadmasters’ Conference, Sane v. Same, Fc p. Incor- 

porated Assocn. of Preparatory Schools (1925), 41 T. 1. R. 

651. 

706. Law common to England & Scotland.|-— 
Decisions of the Scottish cts. are received as 
authority here, if the law on which they turn be 
common to England & Scotland. - BLAKK  v. 
MIDLAND Ry. Co. (1852), 18 Q. B. 933; 21 1. J. 
Q. KB. 233; 18 L. T. O. 8. 330 ; 16 Jur. 662; 118 
KE. Rh, 35. 
innotafwns :--Mentd. Hadley v. Baxendale (1854), 9 Exch, 

341: Stanton ov. Collier (1854), 3 bn. & B. 274 | Franklin 

r. S. EK. Ry. (1858), 3 H. & N. 21150 Lynch v, Knight 

(1561), 5 L. T. 201; Hebdon vr. West (1865), 3 1. & 4M, 

579; Read v. G. E. Ry, (1868), 9. & STA; The 

George & Hichard (1871), L. HR. 3 A. & EK. 466; Rowley 

ol. & NN. W. Ry. ea L. R. & Kxech. 223; Griffiths 

t. Dudley (1882), 47 EF. 'F. 10; Kenrick v. Lawrence (1890), 

Day v. Markham (1904), 6 W.C. CG. 115; 


25Q. B.D, 99; Day 

British Columbia Electric Ky. 7. Gentilo, (1914) A. C. 

1034, Union S.s. Co. of New Zoaland v. Robin, (1920] 

A. C, 6545 Barnett v. Cohen, (1921) 2K. B. 461. 

707. Construction — Statute applicable to Eng- 
land & Scotland.|~-In a case arising on the con- 
struction of a statpte equally applicable to 
England & Scotland it is the duty of an English 
ct. of first instance to follow a unanimous decision 
of the Ct. of Session. 

Where the point has been decided by the Ct. of 
Session & where the question is one upon con- 
struction of a statute extending to Scotland as 
well as England, I think my duty as a judge of 
first instance is to follow that decision (SWINFEN 
Eapy, J.).—Re HARTLAND, BANKS v. HARTLAND, 
[1911] 1 Ch. 459; sub nom. Re Dixon HARTLAND, 
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' 4.—Decisions of particular courts—How far 
binding: Sub-sects. 11,12, 13,1415. Sect. 5.] 


Banks v. HARTLAND, 80 L. J. Ch. 305; 104 


L. T. 490; 55 Sol. Jo. 312. 
Annotations :—Refd. Brooks v. I. R. Comrs. (1914), 7 Tax 


Cas. 236; Re Turner, Klaftenberger v. Groombridge, 
[1917] 1 Ch. 422; Howe v. I. R. Comrs. (1919), 7 Tax 
289. Mentd. Re Briggs, Richardson »v. Bantoft, 


(1914) 2 Ch. 413. 

708. Decision followed for long period of time.] 
—A rule lauded by the highest legal authorities 
in Scotland, & acted upon for centuries, ought not 
to be disturbed upon appeal.—HaRvEy v. Far- 
QUHAR (1872), L. R. 2 Sc. & Div. 192, H. L. 


Annotations ~—Reftd. Montgomery v. Zarifi (1918), 88 
ek P. C. 20. Mentd. Dawson v. Smart, [1903] A. C. 
vi. 


SuB-SEcT. 12.—IrisH CouRTs. 


709. General rule—Not binding.}]—The judg- 
ment of the ct. in Ireland is not an authority to 
bind the cts. of probate here.—-LEMANN v. LLEMANN 
(1861), 18 lL. T. O. S. 26; 15 Jur. 850. 

710. Although treated with respect.| 
—Having heard of a misconception which arose 
on a former occasion when I objected to the cita- 
tion of a decision of an Irish ct. on a mere point 
of practice, I beg now to state that, in my opinion, 
deft.’s counsel were fully justified in citing this 
decision of an Irish ct. on the construction of an 
Act of Parliament which is common to both parts 
of the United Kingdom. Our procedure & theirs 
are regulated by different statutes, different rules 
& different usages; & on mere questions of pro- 
cedure no assistance can be derived in one island 
from the decisions of the cts. in the other. But 
in considering questions arising on statutes, or on 
the great principles of jurisprudence, which we 
have to interpret in common, I will take upon 
myself to say that we shall always be pleased to 
have assistance from the decisions of our learned 
brethren in Ireland, & that we shall treat with the 
same deference a kee pronounced in any of 
the four cts. in Dublin as if it had been pronounced 
in Westminster Hall (LORD CAMPBELL, C.J.).— 
Dor d. NEWMAN v. RUSHAM (1852), 17 Q. B. 728 ; 
21LJ.Q. B. 139; 19 1. T. O. S. 153; 16 Jur. 
859; 117 BE. BR. 1459. 

Annotations :-—-Mentd. Lewis v. Rees (1856), 3 K. & J. 132; 

Godfrey v. Poole (1888), 13 App. Cas, 497. 

— sje this were an English 
authority 1 could do nothing but follow it; but 
decisions of the Irish cts., though entitled to the 
highest respect, are not binding on English judges 
(Kay, J.).—Jte PARSONS, STOCKLEY v. PARSONS 
(1890), 45 Ch. D. 51; 59 L. J. Ch. 666; 62 L. T. 
929; 38 W. XR. 712. 

Annotations :—Mentd 

[1891] 3 Ch. 48; 








- Re Johnson, Moore ». 
Allcard v. Walker, [1896] 2 
Molyneux v. Fletcher, [1898] 1 Q. B. 648; Re Een- 
borough, Towry Law v. Burno, [1903] 1 Ch. 697; Re 
Green, Greon v. Meinall, [1911] 2 Ch. 275; Re Mudge, 
(1914) 1 Ch. 115. 
712. -|(—In one sense this case 
in the Irish cts. does not bind us, although it is a 
decision to which, having regard to the eminence 
of the judges who were parties to it, we should 
have paid the closest attention, but in another 
sense it is binding on us, because it has been 
referred to as an authority in both Sugden on 
Powers & Farwell on Powers. It is plain that a 
decision thus cited is an authority which may 


Johnson, 
Ch. 369; 
EK 
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m. American courts.)—Dectiaion of 
the United States cts., although en- 


Nn. —_——, }— 
trial, but before 
titled to respect, are not binding on 


our cts.—RORERTS v. PATILLO (1855), 
2N. 8. R. (James) 367.—CAN. 

; t t ¢ 
the argument in 
hanc, defts. put in the report of a case 


JUDGMENTS AND ORDERS. 


have, & probably has, been acted upon by con- 
veyancers & others, & it would be a serious thing 
if now, more than forty years after the edition of 
Sugden in which it was first approved ... we wero 
to question the authority of this case (VAUGHAN 
WILLIAMS, J..J.).—SAUNDERS v. SHAFTO, [1905] 
1 Ch. 126; 74 L. J. Ch. 110; 91 L. T. 789; 53 
W. R. 424; 49 Sol. Jo. 100, C. A. 

entitled to follow decisions in the Irish ctz., 
although no doubt the reasoning upon which such 
decisions rest may be of great assistance (NEVILLE, 
J.).—-Re TURNER, KLAFTENBERGER v. GROOM- 
BRIDGE, [1917] 1 Ch. 422; 86 L. J. Ch. 290; 


116 L. T. 278. 
Anno clio: = ened Re Jordison, Raine v. Jordison, [1922] 
1 Ch. 440. 


714, —— —— Court of Appeal of Irish 
Free State.]—— A decision of the Ct. of Appeal of 
the Irish Free State is not binding on the Ct. of 
Appeal, although the ct. may in fact differ from 
the Irish decision with regret & with great re- 
spect.—-INLAND REVENUE CoMRS. v. NEWCASTLE 
BREWERIES, Lrp. (1926), Times, June 10, C. A. 

715. Question of practice.}~—- Dogz d. NEWMAN 
v. RusSHAM, No. 710, ante. 

716. Decision referred to in text books as autho- 
rity.|—-SAUNDERS v. SHAFTO, No. 712, ante. 











SuRB-SECT, 183.—COLONIAL COURTS. 


717. Court in Nova Scotia.|—(1) The ct. will 
hear any case of the Supreme Ct. in America, but 
decisions of the State Ct. cannot be cited here as 
authorities (JAMES, L.J.). 

(2) A decision of the ct. in Nova Scotia cannot 
be cited here as an authority (JaAmMxEs, L.J.).— 
Norte British & MERCANTILE INSURANCE Co. 
v. LONDON, LIVERPOOL & GLOBE INSURANCE Co. 
(1877), as reported in 46 L. J. Ch. 537, C. A. 
Annotations :—As to (1) Consd. American Surety Co. of New 

York v. Wrightson (1910). 103 L. T. 663. Generally, 

Mentd. Darrell v. Tibbitts (1880), 5 Q. B. 1D. 560; Caatel- 

lain v. Preston (1882). 8 Q. B. D. 613; West of England 

Fire Inscc. v. Isaacs (1896), 66 L. J. Q. B. 36; Engel v. 

Laneashire & Goneral Assce. (1925), 41 T. I. R. 408. 

Irish Free State— Court of Appeal.| — See 
No. 714, ante. 


SuB-sEcT. 14.—FOREIGN CouRTs. 

718. General rule.|—(1) The judgment of a 
foreign judge is not binding on an English ct., 
but is the opinion of an expert on the fact, to be 
treated with respect, but not necessarily con- 
clusive (ScruTTON, L.J.). 

(2) Semble: an English ct. will not question an 
authoritative statement of the law by the highest 
tribunal in the State of New York (PICKForD, L.J.). 

(3) Where a point is presented for consideration 
to a ct. with other points, & the ct. bases its 
decision entirely on the other points & says nothing 
at all about the first, there is no inference that the 
ct. approved the point any more than that it 
disapproved it (Proxromn, L.J.).—GUARANTY 
Trust Co. or NEw YORK v. HANNAY & Co., [1918] 
2K. B. 623; 87L. J. K. B. 1223; 119 L. T. 321; 
34 T. L. R. 427, C. A. 

Annotations :-—(enerally, Mentd. Re Comptoir Commercial 


Anversois & Power, {1920} 1 K. B. 868; Maclaine v. 
Eccott (1924), 132 L. T. 173. 


bearing upon the question, decided in 
the supreme ct. of the United States, 
verifi by affidavit :—Held: admis- 
579.—CAN. 


udgment, at the 


Part XVII.—JupiciaL Decisions as AUTHORITIES. 


719. American courts— Decisions useful as 
guide.}—-American cases are not a precedent, but 
only a eins to us, though decided with the 
greatest learning & ingenuity (ERSKINE, C.J.).— 
Re TRYE, Ex p. GUILLEBERT (1838), as reported 
in 3 Mont. & A. 455, Ct. of R. 

720. ———.]—READHEAD v. MIDLAND Ry. 
Co., No. 748, post. 

721. .|— Arbitration cases may be 
cited as the opinions of learned men just as the 
decisions of the judges of the United States are 
cited, but they are in no way binding on the ct. 
(MELLISH, L.J.).—Re LANKESTER, He p. PRICE 
(1875), as reported in 23 W. R. 844, L. JJ. 
Annotations :—-Mentd. Sovereign Life Assce. rt. woud, (1395) 

2 4 . B, 573; He Daintrey, Er p. Mant, {1900} 1 Q. B. 


Paddy v. Chatton, [1920] *h. 5545 Re National 
Bonefit Assce., [1924] 2 Ch. 339; Re City Life Assce. 
(1925), 42 T. L. R. 45. 


722. ——— ———.] — North Britisy ,& MEnr- 
CANTILE INSURANCE Co. v. LONDON, LIVERPOOL 
& GLOBE INSURANCE Co., No. 717, ante. 

723, 1—A judgment of a ct. in New 
York is not an authority in a case arising in 
England, but might influence the House to come 
to the same conclusion (LORD WATSON ).—CASTRO 
v. R. (1881), 6 App. Cas. 229 ; 50 L. J. Q. B. 497; 
44 L. T. 350; 45 J. P. 452; 29 W. R. 069; 14 
Cox, C. C. 546, Tl. 1.3 affg. 8S. C. sub nom. R. v. 
Castro (1880), 5 Q. B. 1D). 490, C. A. 

Annotations :—Mentd. Dixon v. Farrer (1886), 17 Q. B. 1). 
658; KR. v. Poole Corpn, (1887), 19 Q. B. 1D. 602, 683 ; 
kh. vw. Thompson, [1914] 2 K. B. 99. 

724. -|— The practice of quoting 
American decisions as authorities, in the same 
way as if they were decisions of our own cts., is 
wrong (LORD HALsRURY, C.).— Re Missourt S.S. 
Co. (1889), as reported in 42 Ch. D. 821, (. A. 
Annotations :—Mentd. South African Brewerles v. King, 

{1899) 2 Ch. 173; 2e Bankea, Reynolds ev. Ellis, (1902) 

2 Ch. 333; Royal Exchange Assce. Corpn. tv. Sjofor- 

kakrings Akt. Vega (1902), 71 L. J. K. B. 739; Kaufman 

r, Gerson, {1903} 2 K. B. 114; Moulis v. Owen, ae 1 

K. B. 746; Spiors »v. Hunt, [1908] 1 K. B. 720; Saxby 

v. Fulton, [1909] 2 K. B. 208; British South Africa Co. 

v. De Beers Consolidated Mines, [1910] 2 Ch. 502; Dyna- 

mit Act. v. Rio Tinto Co., [1918] A. C. 292; Trinidad 





























Shipping Co. ve. Alston, [1920] A.C. 888 > Jones v. Occanic 
Steam Navigation Co., (1924) 2 K. B. 730. 
725. -|} — The decisions of the 


American cts. are not in any sense binding, but 
the English cts. read them with respect & they 
afford useful illustrations (WALTON, J.).—-APOLLI- 
NARIS (Co. v. NorRD DEUTSCHE INSURANCE Co. 
[1904] 1 K. B. 252; 73 L. J. K. B. 62; 891. T. 
670; 52 W. R. 174; 20 T. L. R. 79; 9 Asp. 
M. L. C. 526; 9 Com. Cas. 91. 


Annotation :—Mentd. British & Foreign Marine Insce. ¢. 
Gaunt, (1921] 2 A. CM. 41. 


726. .|}—~ American authorities are 
consulted for edification & the ct. will attend to 
them in the hope of getting guidance from them 
although they cannot be cited here as authorities. 
—-AMERICAN SURETY Co. oF NEW YORK v. WRIGHT- 
80N (1910), 103 L. T. 668; 27 T. L. R. 91; 18 
Com. Cas. 37. 
innotation :— Mentd. The Colorado, (1923] P. 102. 

727. -}—(1) When American cases 
are cited in English cts., as they often are, upon 
questions invelving the decision of English law, 
they are treated with the utmost respect & as 
valuable guides, but they are not binding upon 
our cts., & we do not always follow them (BAIL- 
HACHE, J.). 

(2) When the question is one of American law, 
& the opinion of experts differ & the American 
cases cited are in eonilict, an English judge would, 
I presume, treat them in the same way as he does 
conflicting English decisions of equal authority 
& follow the cases which seem to him in accord- 
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ance with principles (BAILHACHE, J.).—GUARANTY 
Trust Co. oF New York v. Hannay & Co., 
[1918] 1 K. B. 48; 117 L. T. 764; 33 T. L. R. 


559 ; on appeal, [1918] 2 K. B. 628, C. A. 
Annotations :—(Generally, Mentd. Re Comptoir Commercial 
Anversois & Power, aes 1K. B. 868; Maclaine _- 


Kccott (1924), 132 L. 
-—— Decision of highest tribunal in 





728. 
State of New York.]—Guaranty TRusT Co. OF 
NEw York v. HANNaY & Co., No, 718, ante. 

729. Conflicting decisions.) — GUARANTY 
Trust Co. oF NEw York v. Hannay & Co., No. 
727, ante, 

730. French courts.|—Recent French decisions, 
though entitled to the highest respect & valuable 
as illustrations, are not of binding authority in 
Quebec (LORD MACNAGUTEN).—MCARTHUR -v. 
DOMINION CARTRIDGE Co., [1905] A. C. 72; 74 
J.P. C. 30; O1T. T. 698; 53 W. R. 3055 21 
T. I. R. AT, P. Cc. 

Annotationa :--Consd. Queboc Ry., Light, Heat & Power Co. 
rv. Vandry, {1920) A. C. 662. Mentd. Jones ¢. Canadian 
Pacific Ry. (1913), 838 L. J.P. C13, 

Recognition of foreign decisions—Generally.|-— 
See CONFLICT OF Laws, Vol. X1., pp. 444 et seq. 

Grants of probate & letters of administra- 
tion.}—See Conriicr or Laws, Vol. XI., pp. 

378-380, 





SUB-SECT, 15,-—-ARBITRATORS. 


781. General rule—-Not binding—~- Useful as 
guide.)—DPar_py's Case (1871), KReilly’s Report 
of Lord Cairns’ Decisions in Albert Arbitration, 


Part IT., p. 48. 
Annotation :-—Retd. Re Lankester, Kar yp. Price (1875), 23 
W. WR. Saf. 


7182, ———- —--- —-—.] — Re LANKESTER, Er p. 
Price, No. 721, ante. 


Srcr. 6.— REPORTS OF JUDICIAL DECISIONS. 

733. Must be by barrister-—Effect of barrister’s 
name.]—If a member of the bar produces a manu- 
script note of a decision, & declares that he is 
certain of its being a correct note of the point 
decided, the ct. will attend to it ; but it is different 
when a Jong manuscript judgment is produced. 
The reason why a long judgment may be cited as 
authority when in print, though it cannot be cited 
at all in manuscript, is that the reporter, who is 
an impartial person, gives the authority of his 
name to the matter (Lorn Broucuam, C.).— 
Re Ricnarns, Ha p. HAWLEY (1834), 2 Mont. & A. 


426, I. C. 
oat :—~—Mentd. Benjamin v. Belcher (1840), 11 Ad. & 


734. Jurist Reports.] — Semble: cases re- 
ported by barristers in The Jurist were receivable 
as authorities, & the ct. would be denying itself 
much valuable assistance in ascertaining what the 





law was if it were to refuse to receive the citation 
of cases reported by barristers in such publica- 


tions.~-FRANCOME v. FRANCOME (1865), 5 New 


Rep. 289; 11 L. T. 757; 11 Jur. N. 8. 128; 13 


W. RK. 355, LC. 

7135, —-— Times Law Reports.]——-Where the ct. 
was referred to_@ case only reported in the Times 
Taw Reporte, Witts, J., said that reports of 
decisions republished from a newspaper were not 
always accurate, & declined to accept the case as 
an authority which precluded the ct. from con- 
sidering the question in issue.—STRAKER vv. 
REYNOLDS (1889), 22 Q. B. D. 262; 37 W. R. 


379, D.C. 
eee Hider v. Carter (1890), 6 T. L. R. 
. Frere, (1891) 1 Ch. 323, 
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736. ]}—The Times Law Reports 
being reports made by barristers with their names 
attached: are authorities, & may be cited in ct. 


(Lornp EsHER, M.R.).—WEsT DERBY UNION 
GUARDIANS v. ATCHAM UNION GUARDIANS (1889), 


as reported in 6 T. L. R. 5, C. A. 

Annotations :—Mentd. Manchester Overseers v. Ormskirk 
Union Grdns. (1890), 24 Q. B. D. 678 ; Lexden & Winstree 
Union v. Windsor Union, [1921] 2 K. B. 143. 


7137. Reports in newspapers.| — Passages 
from cases reported only in a newspaper were read 
by the ct. in their judgment, the reports having 
been furnished to the ct. by a member of the bar, 
who had reported them for a newspaper, & who 
was able to vouch for the substantial correctness 
of his own reports. 

The circumstance that few cases on a particular 
subject out of many which come before the cts. 
are to be found in the books must be the excuse 
for citing reports from a newspaper, which, 
however accurate & valuable they may be for 
their own objects, are generally reported rather 
with a view to the facts than to the law; & to 
cite which, therefore, except where there seems 
to be a real reason for it, would be a bad example 





(LORD COLERIDGE, C.J.).—R. v. LABOUCHERE 
(1884), 12 Q. B. D. 320; 6583 L. J. Q. B. 362; 
48 J. P. 165; 32 W. R. 861; sub nom. R. v 


LABOUCHERE, VALLOMBROSA’S (DUKE) CASE, 50 
L. T. 177; 15 Cox, C. C. 415, D.C. 


Annotations :—Mentd. BR. v. Yates (1884), 1 T. L. R. 193: 
Re An Application for Attachment for Contempt oF Court 


ane 2 lL. R. 3513) Re v. Waa ee 3 L.- Re 
3886 Wood v, Cox (1888), 4 T. L. 6525 Ru w. iain 
(1880), 6T. Iu. y 44; Rov. Fest Hz p. Morris (1905), 
2 L. R. : Ex p. Freoman Mitford eae 30 
, a "R: 693 ; Woid- Blundell v. Stephens, [1919] 1 K. b. 
738, —— The Times.|—The report of a 








case from The Times was allowed to be read, 
having been verified by an affidavit by the 
barrister who had acted as The Ti 
Me a EmmMorr (1885), 54 L. J. Ch. 1061, nh, 





A 

789. Manuscript note.) — Ze Ricnarps, H2 p. 
HAWLEY, No. 733, ante. 

740. Value of particular reports — Anderson’s 
Reports.]—ANDERSON’sS authority as a reporter 
stands ae (ILAMILTON, J.).—A.-G. v. REYNOLDS, 





f1911) 2 K. B. 888; 80 L. J. K. B. 1073; 104 
L. T. B52, 
741. Atkyn’s Reports.|—Atkyn’s Reports 


inaccurate (LORD MANSFIELD, 
SMITH (1813), as reported in 


are extremely 
C.J.).—OLIVE  v. 


5 Taunt. 56; 128 If. R. 607. 
saat ae -—Mentd. Arbouin wv. Tritton (1816), Holt, 
P. 408; Graham v. Russell (1816), 2 Marsh. 561; 
Natron v. "Brage (1816), 2 Marsh. 339; Key v. Flint 
(1817), 8 Taunt. 21; Rose ». Hart (1318), 8 Taunt. 409; 
Sampson ». Burton (1820), 2 Brod. eae 89; Kasum 
vw. Cato reas 1 Dow. & Ry. K. B. 5308 oung v. Bank 


1 ines 1836), 1 Moo. P. C. C. 150; Fearnley v. Wright 
40), l ott, N. R. 657; Alsag or v. ries (1844), 12 
W. 1751; Bittleston ». Timmis (1845), 14 L. J. 7 : 


117; iis vw. Chartered Bank of India (1868), L 


30. P. 4 
742. ——— Barnardiston’s Reports.] — Lorp 
MANSFIELD absolutely forbade the citing Bar- 
nardiston Reports, Chancery, for it would be only 
misleading students, to put them upon reading it. 
He said it was marvellous, however, to those who 
knew the Serjeant & his manner of taking notes, 
that ho should so often stumble upon what was 
rig ht; but yet, there was not one case in his book, 
ich was so throughout.—Zouc# d. WooLsTon 
v. WOOLSTON (1761), as reported in 2 Burr. 1136 ; 
97 E. R. 762. 
Annotations Pe hen Doe d, Milborne v. Milborne (1788), 


2 Term Rop. 7 21; Roe d. Brune v. Prideaux (1808), 10 
Kast, 158. 
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743. ——.]— BARNARDISTON was a bad 
reporter (LORD KENYON, C.J.).—R. v. Stony 





(1801), 1 East, 639 ; 102 E. R. 247. 
| Annotations :-—Mentd. R. v. Crispe (1806), 3 Smith, K. 
37 R. v. Turner (1816), 5 M. & 8. 206; Doe d. bridges 
Whitehead (1838), 3 & DP. K.’B. 557; 


Nev. 

Hughes (1879), 4 Q. B. D. 614. 
744. -}—In Barnardiston’s Reports, 

Chancery, there are reports of very great authority 

(LoRD ELDON).—DUFFIELD v. ELWES (1827), as 

reported in 1 Bli. N.S. 497; 4 E. R. 959, H. L. 

Annotations :—Mentd. Duffield v. Duffield (1829), 1 Dow. & 
Cl. 395; Staniland v. Willott (1852), 3 Mac. & G. 664 
Veal v. Veal (1859), 27 Beav. 303; Re Patterson, Mitchell 
v. Smith (1864), 4 New Rep. 131; Re Mead, Austin v. 
Mead (1880), 43 L. T. 117; Re Richardson, Shillito v. 
Hobson (1885), 53 L. 2 746: Re Dillon, Duffin v. Duffin 
(1890), 44 Ch . Pa Re Beaumont, Beaumont v. 

‘a 


Hwbank, 11902} 1 "889; 
Bank v. Wasserberg, {1915] 1 Ch. 








Re Wasserbe rg, Union of 
London & Smith’s 


aes aie Leo, Treasury Solicitor v. Parrott (1918), 87 
745, ——— Bunbury’s Reports.]—- The cases in 


Bunbury’s Reports are loose notes which were never 

meant to be published (LORD MANSFIELD, C.J.).— 

TINKLER v. POOLE (1770), as reported in 5 Burr. 

2657; 98 KE. R. 396. 

Annotations :—Consd. R. v. Edwards (1853), 9 Exch. 32. 
Refd. Shipwick v. Blanchard (1795), 6 Term Rep. 298. 
746. .—Although LORD MANSFIELD 

cast some imputation on Bunbury’s Reports, the 

learned Serjeant who edited them gives them a 

very different character; & it may be doubted 

whether the observations attributed to Lorpb 

MANSFIELD were not the result of some hasty 

expressions on his part, before he was fully aware 

of the value of the notes. Now Serjeant Wilson, 
who edited Bunbury’s Reports, speaks thus about 
them: ‘The learned author attended West- 
minster Hall above forty years, chiefly at the 

Exchequer bar, but for the last thirty years 

thereof in that ct. only. He retired in the year 

1743, & when he took leave of the ct. had been 

many years postman there. His long experience 

in the several branches of busimess in the Ex- 
chequer induced gentlemen of the profession to 
desire his notes, which in his lifetime were all or 
the greatest part of them transcribed, are in many 
hands, & frequently cited in Westminster Hall. 

From some apprehensions that these cases might 

get into the press improperly, & come out im- 

perfect, &, indeed, by the desire of some gentlemen 

eminent in the profession, the editor was persuaded 
to give the public a true copy of such cases only 
as the author took in ct. with his own hand, & 
are settled & corrected by himself from his notes.’’ 

These notes having been collected & published 

under such circumstances, & by persons of such 

experience & learning, it certainly appears to me 
rather a rash proceeding to give them the character 
which Lord Mansfield is represented to have done. 

The learned editor proceeds to say: ‘‘ All the 

marginal notes in this book are the author’s own, 

except one in page 302 of Walker v. Jackson, 

coram Lord Chancellor Hardwicke, July 22, 

1743.” Since the expressions af LORD MANSFIELD 

have been alluded to, I have thought it right 

thus to bring before the ct. the character given to 
these very notes by the learned Serjeant who had 
the responsibility of publishing them, he himself 
bearing as high character as any member of the 
bar (PLATT, B.).—R. v. EDWARDS (1853), 9 Exch. 

32; 1C.L.R. 706; 23L. J. Ex.42; 21L.T.0.8. 

802 ; 156 E. R. 143 on appeal, sub nom. EDWARDS 

v. R. (1854), 9 Exch. 628, Ex. Ch. 

Annotations -—Mentd. Wright v. Mills oa Pe 
488; Migotti v. Colvill Saar : C. P. D. 233 ; 
Bradlaugh (1881), 8 Q. B. 
747. Campbell’s React -] — READHEAD v. 

MIDLAND Ry. Co., No. 748, post. 








H. & N. 
Ciarke v. 





Parr XVII.—JupiciaL Decisions as AUTHORITIES. 


748. ——— Carrington & Payne’s Reports.) — 
Counsel having cited two cases from Espinasse’s 
Reports & from Carrington & Payne's Reports, 
BLACKBURN, J., said that neither reporter had 
such a character for intelligence & accuracy as to 
make it at all certain that the facts were correctly 
stated, or that the opinion of the judge was rightly 
understood. 

Counsel having cited a case from Campbell's 
Reporis, BLACKBURN, J., said that the ct. might 
depend upon the accuracy of that reporter. 

t will be very fit, if the case at bar is taken to a 
ct. of error, that the reasoning of the American 
ct. should be carefully & respectfully considered ; 
& if it appear to the ct. of error satisfactory, they 
may act upon it. But it is clear that we cannot 
treat the American decision as an authority 
(BLACKBURN, J.).—READHEA]) tv. MIDLAND Ry. 
Co. (1867), L. R. 2 Q. B. 412; 36 L. J. Q. B. 181; 
15 W. R. 831; sub nom. REDHEAD v. MIDLAND 
Ry. Co., 8 B. & 8. 371; 16 L. T. 485; on appeal, 
sub nom. READHEAD v. MIDLAND Ry. Co. (1869), 
L. R. 4 Q. B. 379, Ex. Ch. 

Annotations :—-Mentd. Buaton v. N. E. Ry. (1868), 9 B. & &. 
824; The Duero (1869), 38 L. J. Adm. 69; Francis ¢. 
Cockerel] (1870), 10 B. & 8S, 950: John v. Bacon peste): 
L. Rh. 5 C. P. 4375; Stanton «. Richardson, Richardson ev. 
Stanton (1872), L. R. 7 C. PP. 4213 Wright «. Mid. Rv. 
(1873), L. R. 8 Exch. 1375 Searle ¢. Lavorick (1874), 


L. RK. 9 Q. B. 122; Thorn ©. London Corpn. (1574), 43 
lL. J. Ex. 115; Richardson v. GQ. E. Ry. (1875), Le Re. 10 


C. P. 486; Kopitoff v. Wilson (1876), 1 Q. B.D. 377; 
Tho Virgo (1876), 35 L. T. 419; Randalle. Newsom (1877), 
2Q. B.D. 102; Steel v, State Line S.S. Co. (1877), ¢ 


App. Cas. 72; Hyman «. Nye (1881), 6 Q. B.D. 685; 
Robertson vt. Amazon Tug & Lighterage Co. (1881), 7 
Q. B. D. 598; Pounder v. N. E. Ry., (1892) 1 Q. B. 385; 
Maori King (Cargo Owners) ». Hughos, [1895] 2 Q. B. 
550; Jackson v. Mumford (1902), 8 Com. Cas. 61 
Rmitton v. Orient Steam Navigation Co, (1907), 23 T. L. R 
359; Clarke v. West Ham Corpn., (1909) 2 K. B. 858; 
Wing r. London Genoral Omnibus Co., [1909] 2 K. B, 
652; Bamfield v. Goole & Shoftleld ranean Co., (1910) 
2K. B. 943; The Wost Cock (1911), 80 L. J. P. 97; 
Nowberry wv. Bristol Tramways & Carriage Co. (1912), 
107 L. T. 801; Cox ». Coulson, [1916] 2 K. B. 177; 
Maclenan +. Segar, (1917) 2 K. B. 325; Ltebigs KExtract 
of Meat Co. v. Mersey Docks & Harbour Board & Nelson, 
{1918} 2 K. B. 3881: Branuigen ¢«. Harrington (1921), 
$7 7T. LR. 3495) Phillips ». Britannia Hygienic Laundry 
Co., (1923) 1 K. BB. 539. 


749. —-— Carthew’s Reports.) — CARTHEW in 
zeneral was a good reporter (LORD KENYON, 
C.J.).—-R. v. LIEAVEN (1788), 2 Term Rep. 772 ; 
100 ke. R. 416. 
alnnotations ---Mentd. R. ec. Portamouth Corpn. (1820), 3 

Bo& CC. 162; KR. v. Patteson (1832), 2 L. J. K. B. 33. 

750. — - Coke’s Reports.}| — Part XII. of 
Coke’s Keports is not so accurate as the rest of his 
reports, not having been published by him in his 
lifetime but from his notes afterwards (HOLROYD, 
J.).—LEWIS v. WALTER (1821), 4 B. & Ald. 605; 
106 ER. 1058. 


Annotations -—Refd. M‘Pherson rv. Daniels (1829), 10 B. & 
(’. 263; Speck v. Phillips (1839), 8 L. J. Ex. 277; Tidman 
vr. Ainslie (1854), 10 Fxch. 63. Mentd. Koberta r. Brown 
(1834), 10 Bing. 519° Stockdale r. Hansard (1840), 3 State 


Tr. N. 8. 723 
}—Part XII. of Coke’s Reports 


? 
° 


761. —— 

s not. a book of any great authority (PARKE, J.).— 

M‘PHERSON v. DANIELS (1829), 10 B. & C. 263 ; 

5 Man. & Ry. K, B. 20] 3 8 1. J. O. S. K. B. 14 ; 

109 E R. 448. 

.innotations :—Refd. Ward vv. Woeks /1830), 7 Bing. 211; 
yeaa oe. Phillips (1839), 8 L. J. Ex. 277; Tidman t. 
Ainalie (1854), 10 Exch. 63. Mentd. Delegal v. Highiey 
(1837), 3 Bing. N. C. 950; C——~ rv. Lindsell (1447), 9 
L. T. O. 8 24; R. «&. Noon (1852), 6 Cox, ©. C. 137; 
Watkin v. Hall (1868), L. R. 3 Q. B. 396; Johnson rc. 
rhea lee (1871), L. R. 6 Exch. 329; Allen ve. Flood, (1898] 


752. -|—It has been said that the 
two last volumes of Coke’s Reports have not 
received his finishing hand. They were not 
finished T think till after his death, & therefore it 
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is said they are not quite so much to be depended 
on as the prior volumes (LORD CRANWORTH, C.). 
—WENSLEYDALE PEERAGE CasSE (1856), as re- 
ported in 8 State Tr. N. S. 479, 553, H. L. 


Annotations :-—Mentd. Buckhurst Poerage (1876), 3 App. 
Cas. 1; A.-G. for Dominion of Canada v. A.-G. for 
Province of Ontario ae! 67 L. J.P. C. 17; Rhondda’s 


Claim, (1922) 2 A.C. 

753. —-—— Dickens’ Reports.)}—Much may, no 
doubt, be said against the accuracy of many of the 
reports in Dickens ; but there are many of them, 
in which he himself interfered & made suggestions 
to the ct. I have always considered these cases 
of higher authority than the rest, because you 
have there an opportunity of seeing what was 
suggested by a very experienced officer, & what 
the ct. did in consequence (LORD COTTENHAM, (.). 
— FISHER tv. FISHER (1847), 2 Ph. 236; 161, J. 
Ch. 320; 9 L. T. O. S. 380; 11 Jur. 419; 41 
E. R. 9338, L. ¢C. 

754. —-—— Dyer’s Reports — Marginal notes.|— 
The marginal notes in Dyer are good authority ; 
they were written by TRELEY, C.J. (BULLER, J.). 
-—MILWwARD tv, THATCHER (1787), 2 Term Rep. SL ; 
100 E.R. 45. 

Annotations : - Mentd. R. v. Bulstol Se ee a ete 1 Dow, & 


Ry. K. 2B. 38885 Roe. Jones (1831), 1B. & Ad. 67735 Roe. 
oor (1832), 4B. & Ad. 0; KR. ev. Poolo (1837), 1 Jur. 
Y ‘ . 


755. —- — ——,.]—The marginal notes in 
Dyer are always to be regarded with deference, 
coming from an authority go considerable as 
TRELEY, C.F. (GQinBs, C.J.).—JOnes d. HENRY ?,. 
HWancock (1816), 4 Dow, 145; 3B. R, 1119, Ho. 

756. --—- Godbolt’s ee a, REY- 
NOLDs, [1911] 2 K. B. 888; 80 L. J. K. B. 1073; 
104 1. VP. 852. 

757. Gouldsborough’s Reports.]—A.-G. 1. 
REYNOLDs, [1911] 2 K. B. 888; 80 1. J. K. B. 
J0O73; 104 1. T. 852. 

758. ——— Equity Cases Abridged.}-—Volume 2 
of Equity Cases Abridged ia of no very high 
character. It is not so high in character as the 
first volume (LORD ELDON).—-DUFFIELD v. ELWES 
(1827), as reported in 1 Bli. N.S. 407; 4 E.R. 
959, H. L. 

Annotations :--—Mentd. Duffield ». Duffield (1829), 1 Dow & 
Cl. 395; Staniland «. Willott (1852), 3 Mac. & G. 664; 
Veal v. Voal (1859), 27 Beav. 303; fe Patterson, Mitchell 
v. Smith (1864), 4 New Rop, 131; ie Mead, Auatin t. 
Moad (1880), 43 L. T. 117; Jte Richardson, Shillito v. 
Hobson (1885), 53 L. T. 7463 Re Dillon, Duffin v. Duffin 
(1890), 44 Ch. D. 76; Re Beaumont, Boaumont rv. 
Ewbank, [1902) 1 Ch. 889; Je Wassorberg, Union of 
London & Snith® Bank rv, Wasserberg, (1915) 1 Ch. 395 ; 
A gel Treasury Solicitor v. Parrott (1018), 87 L. J. Ch. 
504. 

759. --—- Espinasse’s Reports.) — Mspinasse’s 
Reports, in days nearer their own time, when their 
want of accuracy was better known than it is now, 
were never quoted without doubt & hesitation ; 
& a special reason was often given as an apology 
for citing that particular case (LORD DENMAN, 
(.J.).— SMALL v1. NAIRNE (1840), as reported in 
13 Q. B. 840; 116 E.R. 1484, 


Annotateon :— Retd. Wenman vr. Mackenzie (1855), 5 KE. & B. 
447. 








760. ——— ——.] ~READHEAD v. MIDLAND Ry. 
C'o., No. 748, ante. 

761. —-—- Keble’s Reports.) —SuHort v. COFFIN, 
No. 765, post. 








762. .1—Levinz's Reporta are entitled 
to greater consideration than the reports of 
KEBLE, who was a bad reporter (LORD KENYON, 
©.J.).—Dor d. SHORE v. PORTER (1789), 3 Term 
Rep. 13; 100 EB. KR. 429. 

Annotations :-—-Mentd. RR. v. Stone i sa Term Rep. 295 ; 
James rv. Dean (1805), 11 Ver. 383 ; {Ikinson v. Calvert 
(1878), $C. PP. D. 366; Sidebotham rv. Holland, (1893) 1 
Q. B. 878; Croft r. Blay, (1919) 1 Ch. 277. 
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763. .]—KEBLE is of no high repute 
as an accurate reporter; & the ct. would be slow 
to act on a case in that book, if it were unsupported 
by others (WILLIAMS, J. ).—FARRALL v. HILDITCH 














(1859), 6 C. B. N. 8. 840; 28 L. J. C. P. 221; 5 
Jur. N. 8. 962; 7 W. R. 409 ; 141 KB. R. 337. 
Annotations -—-Mentd. Sherborn v. Tollemache (1563); 13 

C. B. N. 8. 742; Lay v. Mottram (1865), 19 C. B. N. 8. 

479; Hes v. Watts dene - B. & 8. 523; yackGcn 

vw. N. BE. Ry. (1877), 7 Ch. D. 573. 

764. Leonard’s Renocis! —A.-G. v. REY- 
NOLDs, [1911] 2 K. B. 888; 80 L. J. K. B. 10738; 
104 L. T. 852. 

765. Levinz’s Reports.] — LEVINZ is a 


much better reporter than KEBLE (LORD MANS- 

FIELD, C.J.).—SHORT v. COFFIN (1771), 5 Burr. 

2730; 08 E. R. 433. 

Annotations :—Mentd. Burroughs ». Stevens (1814), 5 
Taunt. 664; Dunbar v. Hitchcock (1815), 3 M. & 8S. 591; 
Richardson v. Mellish aire 3 Bing. 346; Marianski 
v. Cairns (1852), 19 L. T. O. 8. 277. 

766. -]}— DoE d. SHORE v. PORTER, 

No. 762, ante. 
76 Lewin’s Crown Cases.|] — LEWIN was 

not an accurate reporter (BLACKBURN, J.).—Rh. v. 

ou (1874), as reported in 43 L. J. M. C. 97, 


Annotations :-—-Mentd. R. 1. Cooper (1875), 1 Q. B.D. 19; 
Blake v. Alblon Life Asace. Soc. aa To), 45 L. J. Q. OB. 
663; R. wv. A ppene (1888), 58 L. - Ro. aaa tes, 
[1899] 1 Q. B. > Row. Ollis, babi O B. 768; Rv. 
Moan (1904) ap "F. P. 27; Rov. Wyatt, [1904] i K. BB. 
188; Ro Bond, [1906] 2 "K.B. 3893 Reo. Charlesworth 
(1910), 4 Cr App. Rep. 167; KR. % Stone cnt), 6 Cr. 
App. Rep. 89; I. v. Mason (1914), 11L. T. 3 
768, —-— Modern Reports.) Vole. 12 of 

Modern ee la is not a book of any authority 

(BuLLER, J.).— R. v. LY¥ME Reais Coren. (1779), 

1 Doug. K. B. 79; 90 E.R. 55. 

z{nnotlations 2-- Mentd. Everard v. Paterson (1816), 2 Marsh. 
$04; KR. vu. Saddlers’ Co. (1863), 10 H. La. Cas. 404. 

769. -|—Volume 6 of Modern Reports 
is @ book of authority (WILLES, J.).— SANDON v., 
JERVis (1859), as reported in E. B. & E. 935; 120 
K. R. 758, Ex. Ch. 
af nnotalrons :— Mentd. 

















Thomas v. Rawlings (1859), 28 
L. J, Ex. 347; Nash v. Lucas (1867), L. R. 2 Q. B. 590. 
770. ——-.]—Modern Reports are a some- 

What loose compilation (BLACKBURN, J.).—R. v. 

ALLEN (1862), as reported in 8 Jur. N. 8. 230. 

771. Moseley’s Reports.|—Where counsel 
cited in argument a case from Moseley’s Reports 
LORD MANSFIELD, C.J.. said that counsel should 
not have quoted that book. 2 TQUANTOCK v, 
INGLAND (1770), as reported in 5 Burr. 2628; 08 


KK. R,. 382. 

Annotations :—-Mentd. Bickerdike v. Bollman (1786), 1 
Tern Rop. 405: kr vi Dowdney, Er ». Seaman (1509), 
15 Vox, 479; Jellis vr. Mountford (1821), 4 B. & Ald. 256 ; 


Mavor v. Pyno (1825), 3 Bing. 285. 

772. -] — Moseley’s Reports possess a 
very considerable degree of accuracy (LORD 
Epon, C. ).—MILLs v. FARMER (1815), 1 Mer. 55; 
19 Ves. 488, n 35 HE. R. 597, Li. C. 

Annotations Menta. Picachel Y Paris be25), 2 Sim. & St. 

384; Cherry v. Mott (1836), 1 My. & Cr. 123; -G. 4%, 

Lronmonsyrs’ Co. Sheed Cr. & Ph. 208; Aria r. Emanuel 

ae ag R. 366 ; av aughby ff "Storer (1870), 22 

L. T. 806 ; Pica (May yor) ©. 1 Advocate-General 
(1876) 1 App. Cas, H1; Tacos eu (1876), 3 Ch. D. 

Biscoe rv. Jackson Tee ny Ch. D. 460 ; j Re Slevin, 
Slevin ©. Hepburn a OSs eS Re White, White 
v, ee ok Ch. 4 ke Hy rmer, Rymer v. Stanfield, 
Aa $6) 1 Ch. Re. Davi a, Hannen v. Hillyer, 1902} 

1 Ch. 876; Re ” truttable Huxtable _ Crawford (1902) 
71 L. J. Ch. 876; Re Eades v. Eades, {19 19203 
2Ch. 358; Re Willis, Shaw v. Witte 11921) 1 Ch. 44. 

7178. .}—~ Moeeley’s Reports "contalil 
many good cases (LORD ELDON, C.).—-PARKHURST 
c LOWTEN (1819), 2 Swan. 195, n.; 86 E. R. 598, 

a C, 

Annotations :—Mentd. Morgan v. Shaw (1819), 4 Madd. 54; 























JUDGMENTS AND ORDERS. 


Goodale »v. Geyer eee 4 De G. & Sm. 97; 

v. London Nes as o. §), 10 Exch. 698 ; 

Tanner eet D. 1; 
[1924] 2 

774. Noy’s Reports.|—Noy’s Reports have 
always oes considered as a bad authority 
(BULLER, J.).—PETRIE v. HANNAY (1789), 3 
Term Rep. 418 ; Pak K. R. 662. 

Annotations :—Men Biggs v. Lawrence (1789), 3 Term 
Rep. 454; tT v. oy burne (1794), 2 Hy. Bi. 379; 
Steers v. "Lashley (1794), 6 Term Rep. 61; Booth v., 
Hodgson (1795), 2 Lie Pte 405; Aubert . Maze 
(1801), 2 Bos. rae Pats WeDo, 
313; Ex p. Daniels dan, Tt Ces, 

(1810), 3 Taunt. 6; Clayton v. Dilly (1811), 4 

ate fe Scott, ad Bell (1813), 1 M. & 8S. 751 ; Simpson 

. Bloss ae aunt. 246; Cannan v. Bryce (1819), 
3B. & Ald ; 

775. ——~ Owen’s Reports.]—-Owen’s Reports 
are of high authority (HAMILTON, J.).—A.-G. v. 
REYNOLDS, [1911] 2 K. B. 888; 80 L. J. K. B. 
1073 ; 104 L, T. 852. 

776. Peere Williams’ Reports.] — Peere 
Williams’ Reports are very valuable Reporte & the 
edition by Mr. Cox a very valuable edition 
(ARDEN, M.R.).—Woopbs v. HUNTINGFORD (1796), 
3 Ves. 128; 30 EF. R. 930. 

Annotations :—Mentd. Butler v. Butler (1800), 5 Ves. 534 ; 
Oxford v. Rodney (1808), 14 Ves. 417; Clarendon v. 
Barham (1842), 1 Y. & C. Ch. Cas. 688 ; Hedges v. Hedges 
(1852), 5 De G. & Sm. 330. 

777. .}— The cases in Volume 3 of 
Peere Williams’ Reports are not of equal authority 
with the cases in the two first volumes (SHADWELL, 
V.-C.).—GERVIS v. GERVIS (1847), 14 Sim. 654; 
16 1.. J. Ch. 422; 91. T. O.S. 450; 11 Jur. 578; 
60 I. R. 512. 

778. —-—- Saunders’ Reports.]|—SAUNDERS was 
the most accurate reporter of his time (WILMOT, 
J.).—BISsExX v. BisSeEx (1765), 3 Burr. 1729; 97 
K. R. 1069. 

Annotations :- Mentd. Nash v. ator eae) 6C. B. 584; 
Ryalls v. I. (1849), 12 1. T. ( 

779. ——- -———.]—The cases are collected with 
great ability by Serjeant Williams in a note in his 
edition of Saunders’ Reports, to which I refer in 
Saree (LORD KENYON, ee d. FoQquETr 

. WorRSLEY (1801), 1 East, 416; 2 E.R. 161. 
dirnilibie -~-Mentd. Doe d. ee v. erage (1818), 

23. & Ald. 126; Doe d. Clift c. Birkhead (1849), 4 Exch. 


Osborn 
Bursil! v. 
Waterhouse v. Barker, 





Brooke 
Taunt. 














780. —— | — The cases are very accu- 
rately stated in Serjeant Williams’ edition of 
Saunders’ Reports, & I cannot lay down the 
principle in better terms than he has used (LORD 
ALVANLEY, (.J.).—JENRICK v. BEAUCLERCK 
(LORD) (1802), 3 Bos. & P. 175; 127 BE. R. 96. 
alnnotations :-—Mentd. White v. Parker ne) 1 Bing. N.C. 

5733; Doe d. Cadogan v. Ewart (1 Doha. Ad. & El. 636 ; 

Marshall v. Gingell (1882), 21 Ch. 90. 

781. Solicitors’ Journal.|—The decision is 
only reported quite shortly in the Weekly Notes 
& the Solicitors’ Journal; & in any case, therefore, 
is not of anything like the same authority as if it 
had appeared in any of the regular reports. 

A report in the Weekly Notes or the correspond- 
ing publication, the Solicitors’ Journal, is not 
ordinarily an authority which the ct. can accept, 
except perhaps on questions of practice—certainly 
not on an important question of general law 
(SARGANT, J.).—Re CHAPLIN & STAFFORDSHIRE 
POTTERIES WATERWORKS CO.’s CONTRACT, [1922] 
2 Ch. 824; 92 L. J. Ch. 34; 128 L. T. 186; 38 
T. L. R. 618. 


Annotation :— Mentd. Re Kemnal & Still's Contract, (1923) 
1 Ch. 203. 





Taunton’s Reports.]— Volume 8 of 
Taunton’s Reports is of doubtful authority. It 
was not supervised by Mr. Taunton hi but 
made up from his notes (PARKE, B.).— HADLEY v. 
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BaXENDALE (1854), 9 Exch. 347, n.; 23 L. J. Ex. 
179; 18 Jur. 358; 156 E. R. 148. 


Annotations :—Men H vw. Tomlin (1854), 
L. T. O. 8. 92; Fletcher ev. Traylour (1 1855) 17 ¢; os ei 
Mann oe. Gen eral Steam Navigatio 1856 . 7. 
O. 8. 247; Simons v. Patchett (1857), 2 10. i. a 5: 
Portman v. Middleton (1858), 4 C. BON. 923 Portman 
v. Nichol ol (1858), 31 L. ay . 8. pet eai| v. Raper 
(1858 84: Broom v. Hail (1398), 7 ©. B. N. 8. 


503: Mend €. Bord (1859), 1 & EK. 
Allsop (1! (1860), 5 8H. & N. Ee Ry. 7 a holt 
De} Mattos v. ftbeon (1860), 1 John & 


Gee v “Ee ay: 1860), 6 H. & N. 211; Le eintara: 
Ss. E. "Ry. TONE .T. 170; Prior v. Wilson 1 (1860), 1 1 
L. T. 549; Richardson ©. Dunn tee 0 8c. B 

es re vw. N. E. (1861), 4 T. 216; > Moiland v. 


EK. aed seed), 7 Re "% N. 79 ; Henderson &. N. E. Nee 
(186i), 3 R. 619; Wilson ev. L. & Y. (1861), 9 
2; pore vw. Hutchinson (1865), 18 C. B. 
N ae O'Hanian ©. G . W. Ry. (1865), 6 B. & S. 484; 
Phelps v. L. & By, as (1885), | 13 W. R782; Williams 
v. pernoies ones 8. Knowles v. Nunns 
(1866), 14 L. T. 592; Mullett : rlakea (1886), Har. « 
Ruth. 779; “Wileon ». Newport Dock Co. (1866), L 
1 Exch. 177; ; Woodger v. G. W. Ry. (1867), L. R. 2 C. i 
318; British Columbia Saw-Mill Co. v. Nettleslup (186), 
L. R. 3 C. P. 499; Cory v. Thames Ironworks Co. (1868), 
L. R. 3 B. 181; he le. Fitch (1869), L. R. 4 Q. B. 
659; Go win wv. Francie (1 (1870), 39 L. J.C. P.1215; Prehn 
v. Liverpool Royal Bank ae a R. 5 Exch. 92; 
Horne v. Mid. Ry. (1873), L - on P. 131; Larios v. 
Bonany y Gurety (1873), L. BP, C. 346; Bain v. 
Fothergil (1874), L. R. i. i > 158; Baxendale v. 
die C. & D. Ry. (1874), L. R. 10 Exch. 35; Elbinger Akt. 
a mctrone (1874), L. * 9 Q. B. 473; Sawdon v. 
‘Andrew (1874), 30 L. T. 23; Bradshaw v. ’L. & Y. Ry. 
(1875), ye ag 10 ©. P. 189; Hobbs v. L. & S. W. ie 
(1875), R. 10 B. 111; Smith vo. reer. a 
GP. De 92: Sanders v. Stuart (1876), 1 C. 336: 
Barratt r. L. B. & S. C. Ry. (1877), De Cae 8 Chay 


Court Cases, 195; The Parana (1877), 2 P. DD. 118; 
Wilson v. General Iron Sore, eas Co. (1877), 47 
L. J. Q. B. 239; Phillips ve L. & Ry ee 5 
C. P. D. 280; 


Lilley te. Doubleday (188i), 7 7 Q. ". D 510 
McMahon v, Field (1881), 7 591; Thol v. Header: 
son (1881), 8 Q. B.D. 457; Baldwin v. L. CG. & D. Ry. 
(1882), De Colyar’s County’ Court Cases, 224; Smith fe 

heh Celera 21 Ch. D. 421; The Notting Hill (1884), ¥ 
05; De Mattos v. Great Eastern 8.8. sey (1885), 
1T. L. R. 283; Grébert-Borgnis v. Nugent (1885), 15 
2 B. D. 85; Skinnor v. as of London Marine Ince. 
Corpu. See at Bae D. ; Rodoconachi v. Milburn 
(1886), 17 Q. 316; Williams v. Peol River Land & 
Mineral Co. tesey, 55 L. T. 689; Couper v. Richards 
ieee 3 7T. L. R. 739; Hammond vr. Bussey (1887), 20 
.D.79; The Argentino (1888), 13 P, D. 191; Finlay 

iy Chicney (1888), 20 Q. B. D. 494; White v. Poto (1888) 
58 L. T. 710; Welch, Porrin v. Anderson (1891), 61 
L. J. Q. B. 167 ; Armstrong ». Allan (1892), 67 L. T, 738 ; 
anes Rogers, [1893] 1 Q. B. 31; Ebbetts v. Conquest, 
eee Ch. 377; Marcus v. Myers & Davis (1895), 11 
- 327 5 Marsh v. Joseph, (1897) 1 Ch. 213; South 
apa Territorica v. Wallington, (1897) 1 Q. kB. 692 ; 
Agius v. Great Western Colliery Co., {1899) 1 Q. B. 413; 
Bostock v. Nicholson, (1904) 1 K. B. 725; WPrince of 
Wales Dry Dock Co. (Swansea) vr. Fownes Forge & 
on Seaneer? Co. (1904), 90 L. T. 527; Furness ithy 
v. Hall (1909), 25 T. L. R. 233; Jackson +. Watson, 
[1909) 2 K. B. 193; Sapwell v. Bass, [1910] 2 K. B. 486 ; 


(No, 2) (1913), 29 T. L. R. 

{1913} 2 K. B. 220; Hoole U. ae wee 

Co. of Maryland (1916), 115 L. Quirk r. Thomas, 

[1916] 1 K. B. 516; Watts. Watts Mitsul, [1917] A. C 

227; Turpin v. Victoria Palace, {1918} 2 K, H. 839; 

British Antomatic Co. v. Haynes, [1921] 1 K. B. $77; 

Monte Video Gas & Drv Dock Co. v. Clan Line Steamers 

(1921), 37 T. L. R. 866; Pinnock r Lewis & Peat, [1923] 

1 K. B. 690. 

783. ——— Vesey Junior’s Reports.]— VEsry, 
JUNIOR, was a very careful & accurate reporter 
(LORD CAMPBELL, C.).—-TURNER v. WRIGHT (1860), 
2DeG. F. & J. 234; 29 L. J. Ch. 598; 2 L. T. 
649; 6 Jur. N.S. 809; 8 W. R. 675; 45 E. R. 
612, L. C. 

Annotation :—Mentd. Re Hanbury’s 8. E., [1913] 2 Ch. 357, 

784. ——~ Weekly Notes.] — Cases cannot be 
cited from the Weekly Notes for, though they are, 
no doubt, generally accurate, they are too concise 
to be safely read as authorities. They are only 
useful for the purpose for which they are intended, 
to inform the ct. & the profession that certain 
points have been decided.—NEWSON v. PENDER 
(1884), as reported in 27 Ch. D. 50, n., C. A. 
Annotations -—Mentd. Scott v. Pape (1888), 31 Ch. D. 554; 


55%; Cointat v. Myham 
. Fidelity & Doposit 
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W. ’ : 

Batten (soiree ae 56 L. J. Ch. 1098; Smith v. 

785. .}— BripGENo Gas & WATER 
Co. v. DUNRAVEN oe (1885), 31 Ch. D. 219, 


221; 55 L. J. Ch. 

786. —— We do not allow the Weekly 
Notes to be read as authority (Corron, L.J.).— 
POOLEY’s TRUSTEE v. WHETHAM (1886), as re- 
ported in 33 Ch. D. 76, C. 
Annotation :—Mentd. Ke ‘Clough, Bradford Commercial 

Banking Co. rv. Cure (1887), 35 Ch. D. 7. 

787. -}— The former rule, that cases 
ought not to be cited from the Weekly Notes, 
observed where the reasoning of the ct. was not 
given & the note was not casy to follow.—Re 
LOVERIDGE, DRAYTON v. LOVERIDGE, [1902] 2 
Ch. 850; 71 L. J. Ch. 865; 87 L. T. 204; 51 
W.R. 232 ; 468 Sol. Jo. 70). 

788. »}| — ae is one reported case 
on this very Act—G. v. M.—for 1 cannot pay 
any regard to T. v. M.. »» & case merely noted in 
the Weekly Notes (FARWELL, J.).— Bisnor AUCK- 
LAND INDUSTRIAL CO-OPERATIVE Flour & Pro- 
VISION SOCIETY v. BUTTERKNOWLE COLLIERY Co. 























(1904), 73 L. J. Ch. 835; 90 L. T. 149; 68 J. 1. 
177; 20 T. L. R. 2043 affd. [1904] 2 Ch. 419, 


430, C. Av; sub nom. BUTTERKNOWLE COLLIERY 
Co. v. BiIsHor AUCKLAND INDUSTRIAL (O-OPERA- 
TLVE Co., [1906] A. C. 305, HW. L. 

Annotations :—Mentd. Markham v. Pager, [1908] 1 Ch. 697 ; 
Huttorley Co. vo New Hucknall ColHery Co., on A.C 
381; Beard «. Moira Colliery Co., (1915] 1 Ch. 257; 
Jones v. Consolidated Anthracite Collierios & Dynevor, 
(1916) 1 K. B. 1233 Davies v. Powell Duffryn Steam Coal 
Co., 1917) 1 Ch. ABS ¢ eTown v7, St. Catharine’s Coll 
Cambridge, ote., [1919] A 46%; Welldon tv. Butter Ae 
Co., (1920) 1 Ch. 130; fneatt Industrial & Provident 
Soc. v, Consett Iron Co., [1922] 2 Ch. 135. 

789. -}— I should hesitate to accept 
a note in the Weekly Notes as a binding authority 
(WARRINGTON, J.).—STIRLING 0. ge {1911} 
2Ch. 418; 81L. J. Ch. 493; 105 LT. 573 

790. ——— Construction of will.] —(1) 
note on the construction of a will in the Weekly 
Notes is really no guide or assistance to the con- 
struction of another will. There is a rule that 
the Weekly Notes is not to be referred to on points 
of principle. It is useful with regard to notes on 
practice, & useful in giving a note of decisions 
intended to be reported at preater length, but a 
mere note on the construction of a will is of no 
assistance to the ct. in construing another will 
(SWINFEN Eapy, 1..J.). 

(2) Our decision is inconsistent with the decison 
of PETERSON, J., which Ever, J., followed. Speak- 
ing for myself, I do not consider Kvn, J., was 
bound to follow PETERSON, J., or even entitled to 
follow him. I remember the Master of the Rolls 
saying that, on the matter of the construction of 
a will, he should never regard himself as bound by 
the decision of another judge. It is the duty of 
the judge to express his view of what is the true 
construction of the words before him, having 
regard to the relevant facts in the case before him ; 
& he is not bound in such a matter by the decision 
of another judge (WARRINGTON, L.J.).—Re 
MASSON, MORTON », MASSON (1917), 86 L. J. Ch. 
753; 117 L. T. 5483; 6L Sol. Jo. 676, C. A. 

791. |—Ke CHUAPLIN & STAFFORD- 
SHIRE POTTERIES WATERWORKS CO.’s CONTRACT, 
No. 781, ante. 

792. Winch’s Reports.)—-The cases in 
Wineh's Reports are in general well reported 
(LORD KENYON, ©.J.).—TROWARD v. CAILLAND 
(1795), 6 Term Rep. 439; 101 KE. R. 637; affd. 
(1796). 8 Bro. Parl. Cas. 71, H. L. 

793. ——— Reports in newspapers.}— HR. v. 
LABOUCHERE, No. 737, ante. 




















( 208 ) 


JUDICATURE, SUPREME COURT OF. 


See CouRTS. 


JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 


See Courts ; DEPENDENCIES. 


JUDICIAL DECISIONS. 


See BARRISTERS ; ESTOPPEL; EVIDENCE ; JUDGMENTS AND ORDERS. 


JUDICIAL SEPARATION. 


Sec HUSBAND AND WIFE. 


JUDICIAL TRUSTEE. 


See PRACTICE AND PROCEDURE; TRUSTS AND TRUSTEES. 


JUDICIARY. 


See Courts. 


JURAT. 


See EVIDENCE. 
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JURIES. 


PART I. RIGHT TO JURY 
PART II. FUNCTIONS OF JURIES 


PART III. QUALIFICATION, DISQUALIFICATION AND HXEMPTION OF JURORS. 


Secr. 1. LIABILITY TO SERVE 
Sect. 2. QUALIFICATION 
SeEcr. 3. DISQUALIFICATION . 


Secr. 5. ExcUuSE FROM Aetubanee 
Secr. 6. EXCLUSION OF WOMEN JURORS 


PART IV. JURY LISTS AND JURORS’ BOOKS . 


1 
2 
3 
Sect. 4. EXEMPTION 
5 
6 


PART V. SUMMONING OF JURORS 
Secr. 1. IN GENERAL . : ‘ 
Sect. 2. By WHomMm SUMMONED . , ‘ 
SuB-sEcT. 1. BY THE SHERIFF : : ; ; : ; ‘ 
SUB-SECT. 2. BY THE CORONER 
SuB-sEctT. 3. By ELisors ; ‘ ‘ ; : ‘ : ‘ , 
SUB-SECT. 4. OTHER CASES . ; ; ; . : ; ; : ‘ 
SecrT. 3. WHENCE SUMMONED-—-VENUE . 


PART VI. JURIES OF INQUIRY AND PRESENTMENT 
Secr. 1. IN GENERAL . 
SEcT. 2. GRAND JURIES 
SUB-SECT. 1. In GENERAL : : 
SuB-SEcT. 2. MEMBERS OF GRAND J URY AS Wiawiaats 
SecT. 3. Lunacy JuRIES. See LUNATICS. 
Sect. 4. CORONER'S JURY 
SKcT. 5. JURY OF MATRONS . : : ; : : 
Sect. 6. UNDER SEWERS AcT, 1833. See SEWERS AND DRAINS. 


PART VII. JURIES OF ISSUE ANI) ASSESSMENT 
SEcT. 1. IN GENERAL . 


Sect. 2. THE JURY PANEL . , . F : : ; i : . : ‘ 


SEcT. 3. VIEW BY JURY 
SUB-SECT. 1. IN GENERAI : 
SUR-SECT. 2. WHEN AND How Geaceu 
SUB-sECT. 3. CONDUCT OF VIEW 
Secr. 4. CALLING THE JURY 
Secr. 5. CHALLENGE ‘ , 
SuB-sEcT. 1. TIME FOR CHALLENGE 
SuB-sEcT. 2. TO THE ARRAY. 
A. In General . 
B. Grounds for Challenge . 
(a) Sheriff OUnindifferent. : , : ; ‘ 
(b) Other Grounds. F , ‘ ; ; ; : F 
J.—VOL. Xxx. P 
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Susp-secr. 3. To THE POLLS . ; é 
A. In General . ; ; : : 
B. Peremptory : 
(a) By Wecuned: ; 
(6) By the Crown : 
C. For Cause . : i : 


(a2) In General . ‘ 
(6) Grounds for Challenge : 
i. In General . : . 

ii. Whether Challenge Principal or r to iis Favour ; 
iii. Discovery of Grounds during or after Trial 

(c) Time for Showing Cause ' 

D. By the Crown . ; 
Sus-secr. 4. JOINING OR SEVERING CHALLENGES 


Sup-secr. 6. EFFEcT OF OMISSION OR DISALLOWANCE OF CHALLENGE 


Secr. 6. MAKING UP THE NUMBERS ; ; 
Sun-secr. 1. By New or ENLARGED PANELS. 
SuB-SKCT. 2. By TALES DE CIRCUMSTANTIBUS . 

SrmcT. 7. SWEARING AND GIVING IN CHARGE. 

Sect. 8. MISTAKE IN NAME OF JUROR . 

Secr. 9. ISFFECT OF PERSON NOT CALLED SERVING 

Sect. 10. PROCEDURE DURING THE IJEARING. 
Sus-sectT. 1. IN GENERAL 


Surn-sEctT, 2. ILLNESS OF JUROR 
Sus-sEcT. 3. CONDUCT OF JURY 


A. In General... 
B. Expressions of Opinion by Jur y 


C. Partiahty . ‘ ‘ :. 
I). Improper Communic ations ; 
J}. Receiving Refreshment or ‘Aecoanodalion , ; ee 


I’, Verdict Improperly Arrived at. 

G. Admissibility of Kvidence 
Sus-sEecT. 4. DISAGREEMENT OF JURY 
SvusB-sEcr. 5. KVIDENCE. ; d 

A. In General . i 

B. Whether any Hyidenee to oe to dary 

C. Direction of Jury 

D. Misdirection—-Grounds for Nae Trial 

K. Functions of Judge and Jury—Questions of law and Fact 

F. By Juror : F : 
Sus-sectT. 6. JUROR UTILISING OWN KNOWLEDGE 
SUB-SECT. 7. SEPARATION AND DETENTION OF JURY 
SuB-8EcT. 8. DISCHARGE IN COURSE OF TRIAI. 


A. In Criminal Trials ‘ ‘ ' ‘ 
B. In Civil Actions . ; ‘ 
(a) Single Juror ‘ . 
(6) The Whole Jury . 


SUB-SECT. 9. WITHDRAWAL OF JUROR . < 
Secr. 11. RETIREMENT OF JURY . é 
Sect. 12. WHar JURY MAY CONSIDER . ; 
Srecr. 13. GIvina A VERDICT : ‘ : ‘ ; : ‘ 


Sun-sect. 1. JIN GENERAL : ; ? ‘ 
SuUB-SECT. 2. VERDICT MUST DECIDE THE ISSUE ; : 
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SuB-sECT. 8. KINDS OF VERDICT . * 
A. General Verdicts. : . : 
B. Special Verdicts . : . 
(a) In General . 
(6) Interpretation by Court 
(c) Guilty but Insane. 
C. Imperfect Verdicts 
Sun-secr. 4. SURPLUSAGE 
Sus-secr. 5. VERDIcT or NoT Geng 
SuB-sSECT. 6. ASSESSMENT OF DAMAGES . 
SUB-SECT. 7. PERVERSE VERDICT 
Secr. 14. ANNOUNCING THE VERDICT 
Srcr. 15. RECONSIDERING THE VERDICT 
Sect. 16. AMENDMENT OF VERDICT 


Sus-secr. 1. By JUDGE 


A. In General . ; 
B. Admissibility of evidence 


SuB-SEcCT. 2. By RECALL OF JURY 

Secr. 17. DISAGREEMENT OF JURY 

Secr. 18. DISCHARGE AFTER VERDICT 

Sect. 19. SETTING ASIDE A VERDICT 
SuB-sectT. 1. IN GENERAL 
SuB-SECT. 2. ADMISSIBILITY OF meen 


Sect. 20. SrpecrAL JURIES . : 
SuUB-sSECT. 1. IN GENERAL ‘ 
SUB-SECT. 2. QUALIFICATIONS OF niece eee 


SuB-sEcT. 3. THE APPLICATION FOR SPECIAL JURY . : ‘ 
Sup-sEecr. 4. JUDGE’s DISCRETION TO AWARD. 
SUB-SECT. 5. INSUFFICIENT NUMBER OF JURORS 


SuB-SECT. 6. IN CRIMINAL CAUSES. 
SuB-SECT. 7. COSTS OF SPECIAL JURY 


A. In General . : 
B. Time for Application for Certificate 


SUB-SECT. 8. DISCHARGE 
Sect. 21. Goop JURIES 


PART VIII. JURIES SPECIALLY CONSTITUTED 


Sect. 1. In INFERIOR CoUuRTS OF CIVIL JURISDICTION 
Sect. 2. UNDER LANDS CLAUSES CONSOLIDATION AcT, 1815. 


Secr. 3. IN Mayor’s AND Ciry oF LONDON Court. See Mayor’s Court, LONDON. 


PART IX. PAYMENT OF JURORS 


PART X. RELIEF AFTER SERVICE . : : : ; : ; 
PART XI. OFFENCES IN CONNECTION WITH JURIES 

Secr. 1. By Jurors . ; . F Z 

Secr. 2. By SUMMONING OFFICERS ; ; ‘ 

Srecr. 38. By OTHERS . : P ‘ : ; , ; ‘ ‘ 
Coroner's Jury . . See CORONERS. Inquisition See CORONERS. 


County Courts. , » CounTY Courts. Inquisition of Escheat . = 
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Note.—The principal Acts relating to juries in England are the Juries Acts, 1825 (c. 50), 1862 
(c. 107), 1870 (c. 77), and 1922 (c. 11), referred to in this Title as 1825 Act, 1862 Act, 1870 Act 


and 1922 Act, respectively. 


Part |.—Right to Jury. 


1. At common 


law — Offence created by 
statute—-No contrary provision.|]—If a statute 
create an offence, without saying how it shall be 
tried, it shall be tried by a jury.—R. v. STURNEY 





(1702), 7 Mod. Rep. 99; 87 E. R. 1121. 
In civil matters.|—See PRACTICE. 


In county courts.|—See CouNTY CouRTs, 
Vol. XIII., p. 499. 


Part Il—--Functions of Juries. 


2. Restricted to matters in  controversy.] — 


Evidence.]—See Part VII., Sect. 10, sub-sect. 5, 


TONKIN v. CROCKER & BILLING (1694), 2 Lut. 1211; | E., post; & EVIDENCE, Vol. XXII., pp. 22 et seq. 


Holt, K. B. 452 ; 2 Ld. Raym. 860 


: 125 E. R. 672. 
Annotation :—Refd. Mitchel) v. Torup (1766), Park. 227. 
Grand jury.}|—See Part VI., Sect. 2, post. 


Giving a verdict.|—-See Part VII., Sect. 13, post. 


Whether prisoner stands mute of malice.] —- See 
CRIMINAL Law, Vol. XIV., pp. 249, 250. 


Part Ill—-Qualification, Disqualification and Exemption 


Sect. 1.—LIABILITY TO SERVE. 


of Jurors. 


In City 


of London.]-—See 1825 Act, s. 50, & 


Every person included in Jurors’ book—Though | 1922 Act, s. 8 (2) (a). 


disqualified or exempt.|—See 1922 Act, s. 2. 
Disqualification.]—See Scct. 3, post. 


Exemption.|—Sce Sect. 4, post. 


Sect. 2.— QUALIFICATION. 
In general.|—See 1825 Act, 8. 1; Sex Disquali- 
fication (Removal) Act, 1919 (c. 71), 5.1; & 1922 


Act, 8. 2. 





PART I. 


a. Grounds for granting.) — Appet. 
for a trial by jury muat show that the 
case can be better tried with than 
without a jury.—-Goprriy v. MAR- 
BSUALL, [1917] 1 W W. R. 1097; 11 
Alta. L. Rt. 37.—CAN. 


b. Discretion of judge to allow— 
Court cxrercising special jurrsdiction— 


Insolvency.}—Re HINER, Erp. 
PUBLIC CURATOR, [1925) S. RR. Q. 
J 40.—AUS. 


ed 


0 .]— WILSON 4. 
(1925) 4 D. L. R. 843.—CAN. 

d. .J)—Whore the assessment of 
damages has cloments of a 
the order of the refereo or judge in 
chanibers that the issues be tried by 
a jury will be considered by the Ct. 
of Appeal as having been made in the 
exorcise of a judicial discretion which 
will not be interfered with.—K1Nas- 
BURY t, WASHINGTON, (1925] 4 D. L. R. 
632; 3 W. W. R. 436; 35 Man. L. R 


946; revag, 11925) 3°D. L. R. 326; 
2 W. W. R. 430.—CAN. 

e@. Where jury refused by judge in 
Raabe tke right or claim men- 
tioned in County Cts. Act, 1887 (c. 47), 
8. 42, is that which forms the subject 


of the action, not the right to take 
any particular atep in the course of 


KINNEAR, 





Evidence of ratable value.]|— See Rating & 
Valuation Act, 1925 (c. 90), 8. 20 (1). 


enema Meee Sy Nt 


In counties.|—See Local Government Act, 1888 
(c. 41), ss, 31 & 89 (2), & Municipal Corporations 


Act, 1835 (c. 76), 8. 61. 
In boroughs.|—See 1922 Act, s. 4. 
Aliens.]|—See 1870 Act, s. 8; Aliens Restriction 


Sched. 


(Amendment) Act, 1919 (c. 92),s.8; & 1922 Act, 


Coroner’s jury.]|—See Coroners, Vol. XIII., 


p. 248, Nos. 130-144. 


sect. 2, post. 


the action; & an order made in 
chambers in a eounty ct. action, 
striking out a jury notice. is not an 
order finally disposing of a right to 
claim within the sect., but is din its 
nature an interlocutory order, & not 
appealable.—McCPHERSON v. WILSON 
(1890), 13 P. 2. 339.—CAN. 


{. In action against railway com- 
pany—Y & 10 Geo. v. c. 13, 8. 15.J— 
By above sect., pitf is entitled to have 
& cruse against deft. tried by a Judge 
& jury to the same extent as if the 
action were against another subject 
or a private corpn.—MIcnaAUbD ¢ 
oe NORTHERN Ry., [1924] 3 





aw R. 1s 29 Can. Ry. Cas. 362 ; 

51 N. B. R. 220.—CAN. 
so -—- SEMPLE 9. CANA- 
DIAN NATIONAL Ry. Co. (1924), 55 


O. L. R. 189.—CAN. 


h. Action for injunction. }— An action 
for an injunction is proper for trial by 
jury.—CANADIAN PaciFic Ry. Co. t. 
PARKE (1896), 5 B. C. R. 507.—CAN. 


k. Appeal cause—Question of fraud.) 
—ZJ pate granted in an appeal cause 
upon the ground that the cause turned 
on the queation of fraud.—SKINNER t. 
ar (1854), 2 N.S. R. (James) 183. 


L Jury de medietate linguae.)— 


Special jurors.|—See Part VII., Sect. 20, sub- 


Alien dofts. are not entitled in Nova 
Scotia, in any case, civil or crinimal, 
to a jury de medietate linguae.—R. v. 
BURDELL (1861), 5 N. S. BR. (1 Old.) 
126.—CAN. 


m. If tho right to a jury 
de medietate lnyguae ever existed in 
P. K. Island it is abolished by the 
Jury Act.—R. v. THOMPSON & WaAISH 
(1863), 1 P. E. 1. 226.—CAN. 


: Prisoner, a Canadien 
speaking French, demanded a mixed 
jury. There were not upon the panel 
a sufficient number of persons qualified 
in the French language. Instead of 
fixing another day for the trial & 
having summoned the persons next 
upon the jury roll, the sheriff called 





n-.)]-— 


upon a person then in ct., who, without 
objection, acted as a uryman. 
Prisoner was found guilty. Upon a 
writ of error :—Jicld: the trial was a 
nullity.—R. or. LEVEQUE (1883), 3 
Man. L. R. 582.—CAN. 


Oo. .}+~-In Manitoba a posoner 
if he so desires, is entitled to th 
tried by a jury composed for thi 
one half at least of persons skilled ir 
the language of the defence, if tha 
language is the French or lis] 
language.—R. ©. PLaANTE (1891), 

Man. L. R. 537.—CAN. 





Part [V.—Jury Lists anp Jurors’ Books. 


Sect. 3.—DESQUALIFICATION. 

In general.]—See 1825 Act. s. 1; 1922 Act, s. 2. 

Person whose name is not in the register of 
electors-—Except as tales-men.]—See 1922 Act, 
s. 8 (2) (b). 

Woman who is a vowed member of religious 
order—Living in convent or other religious com- 
munity.|—See 1922 Act, s. 8 (2) (b). 

Convicts & outlaws.]—See 1870 Act, s. 10. 

Aliens. |—See Sect. 2, ante. 

Infants.]|—-See 1825 Act, s. 1. 


Sect. 4.—EXEMPTION. 


See 1870 Act, s. 9, Sched. 
3. Notary public.|;—-ANon, (1843), 1 L. T. O. S. 
7 


4, Servants of the Royal Household — Gentle- 
man Laue ort gentleman pensioner, being an 
officer on the Checque Roll, isexempt from serving 
on juries.—BLAGNEY’s CaAsE (1735), Lee femp. 
Hard. 202; 95 KE. BR. 129. 

5. Officers of the Post Office.|—Persons in the 
service of the Post Office are exempt from serving 
on juries.—Eyx p. ATKINSON (1834), 10 Bing. 399 ; 
2 Dowl. 773; 4 Moo. & S. 160; 131 E. R. 959; 
sub nom. Re ATKINSON, 3 L. J.C. P. 152. 

6. Commissioner of Customs.]—Rh. v. Rtcliimonp 
(1844), 2 1. T. O. S. 346. 

7. Persons employed by Inland Revenue Com- 
missioners—Member of foreign bank in London 
~~ Employed for deduction of income tax.|— 
A member of the firm of foreign bankers, which 
carries on business in London & is employed by the 
Inland Revenue Comrs. in the collection of income 
tax on foreign dividends & is paid by poundage, is 
not employed by the Inland Revenue Comus. 
within 1870 Act, s. 9, & sched. to that Act, & is 
not on that ground exempt from jury service.— 
Ex p. Vax DRUTEN (1913), 30 T. L. RR. 198. 
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Registered dentists.|—See Dentists Act, 1878 
(c. 33), 8. 30, 
: Serie of claiming exemption.]—See 1922 Act, 
Exemption after previous service.|—See Part X., 
Ost. 


Inhabitants of the city & liberty of Westminster 
~-Exemption in respect of Middlesex County Ses- 
sions.]—See 1870 Act, s. 9. 

Coroner’s Jury.]|—See Coroners, Vol. XIII, 
p. 248, No. 146. 


Sect. 5.—EXCUSE FROM ATTENDANCE. 

See 1922 Act, ss. 2, 3. 

8. Old age.J—ANON. (1607), Brownl. 41; 123 
E. R. 652. 

Annotation :-—Dbtd. Mansell ry. R. (1857), 8 K. & B. 84. 

9. |} — A juryman being put on the 
panel excused himself on account of age, being 
eighty ; he was discharged. ANON. (1773), Lofft, 
213; 98 KE. R. 616. 

—— .]|—See, now, 1825 Act, s. 1. 

10. Physical or mental infirmity— Jurisdiction of 
court.|—MANSELL vt. R., No, 233, poet. 





Sect. 6.- EXCLUSION OF WOMEN JURORS. 

See Sex Disqualitication (Removal) Act, 1919 
(c. 71), 8. 1 (b). 

11. Exclusion of women from a jury---Judge’s 
discretion-—-Proof that discretion has not been 
exercised judicially. |-—'The discretion which a judge 
at a trial has of excluding women from a jury 
must be exercised judicially, & unless it is shown 
that it has not been so exercised the et. will not 
order a venire de novo. —R. v. VAQUIER (J924), 18 
Cr. App. Rep. 112, C. C. A. 


Part 1V.—-Jury Lists and Jurors’ Books. 


See, now, 1922 Act. s. 1. 

12. Preparation of jury list — Irregularities — 
Whether ground for new trial.|—The verdict of a 
jury in an action will not be set aside on account 
of irregularities in the due revision of the jury list 


— 





unless the litigant applying proves that he has 
been prejudiced 
Ry. Co. v. NORMANDIN, [1917] A. ©. 170; 
L.3.P. 6.113; 1161. 1. 162; 33 T. L. BR. 174, 


Pe 


STREET 


thereby.- MONTREAL 
86 


ee NOT enti tit 





—— emeenereer yeas ee 


PART III. SECT. 3. 


p. Revised Statutes, c. 109-—H hether 
applicable to jurorse.}- Semble> the 


above Act, removing certain disquali- 


fications of ‘“ judges, justices of the 
stad or persons empowered by law 

exercise judicial functione,’’ does 
not apply to jurora—R. v. Kinaus’ 
MUNICIPALITY (1886), 19 N.S. R. (7 KR. 
& G.) 63; 7 C. L. T. 119.—CAN. 


q. Age dad! meal age limit 
provided for by Juries Act, 1903, s. 1, 
operates as a disqualification, & not 
merely as an exemption.—MORGAN v. 
O’REGAN (1908), 38 N. B. R. 399; 4 
E. L. R. 573.—CAN. 

_¥. Imperfect knowledge 3 the 
English language.}—After the jury in 
& criminal case had retired to consider 
their verdict it appeared that there 
war a fo er on the jury who but 
very im agi 8 understood English. 
The c then read over the evi- 


dence & it was translated by an intor- 
preter. The jury found — prisoner 
guilty on a caso stated by the chatr- 
man i:—leld: if the Judge was salia- 
fied the juror could have discharged 
lis duties properly the conviction 
should be affirmed but if from ignor- 
ance of the English language the Juror 
was unable to do so, there was no 
trial.—-h. v. Hocrok (1665), 2 W. W. 
& A'B. 124.— AUS. 


PART III. SECT. 4. 


t. Time for applying for eremp- 
tion.}—An application at tho asrizes 
to be discharged as a juror, on account 
of his being beyond the legal age ‘— 
Held: too late; such application 
should be made at the revision of the 
jury lata.—He Ewina (1843), 3 Craw. 
& D. 124.— IR. 

a. Jo whom application made.}— 
The judges at the commission have 
no power to displace with the attend- 


ance of a juror on the ground of in- 
capacity, on his own application; he 
should apply to the imagistrates.—- 
te. ReILy (1842), Arm. M. & VU. 249. 


PART IV. 
b. Preparation a ar ies MCNAB 
2 a C. R. 17U.— 


& Day (1862), 2 
CAN. 


C. ———.}—SPROULE  f¢. 
1 B.C. xR. pt. 2, 219.-—-€ 


d. Grand jurors—Residence & oc- 
cupuliom must be given.}—The omis- 
sion of the residences & occupations 
of grand jurors in the llat & in the pane) 
are sufficient grounds for quashing an 
iudictment for felony.—R. ». BRLYRA 
(1854), 2 N. 8. R. (James) 220.—CAN. 

e. Drafting panel— Whether fee 
payuble.}—Re Povussett & LAMBTON 
CUA SESBIONS (1863), 22 U. C.K. 
4 4 ons Py 


R. (1886) 


212 J URIES. 


Nore.—The principal Acts relating to juries in England are the Juries Acts, 1825 (ec. 50), 1862 


(c. 107), 1870 (c. 77), and 1922 (c. 11), referred to in this Title as 1825 Act, 1862 Act, 1870 Act 
and 1922 Act, reapectively. 


Part I.—Right to Jury. 


14. At common law — Offence created by (1702), 7 Mod. Rep. 99; 87 E.R. 1121. 
statute—No contrary provision.|—-If a statute In civil matters.|—-See PRACTICE. 
create an offence, without saying how it shall be -In county courts.|—-See CouNTy Courts, 
tried, it shall be tried by a jury.—R. v. StuRNEY Vol. XIII., p. 499. 


Part Il—--Functions of Juries. 


2. Restricted to matters in controversy.] — Evidence.|—See Part VII., Sect. 10, sub-sect. 5, 
TONKIN v. CROCKER & BILLING (1694), 2 Lut. 1211; K., post; & EvipENCE, Vol. X XII., pp. 22 et seq. 
Holt, K. B. 452 ; 2 Ld. Raym. 860 ; 125 E. R. 672. Giving a verdict.]|— See Part VII., Sect. 13, post. 


Annotation :-—Refd. Mitchell v. Torup (1766), Park. 227. Whether prisoner stands mute of malice.] —- See 
Grand jury.]|—See Part VI., Sect. 2, post. CRIMINAL LAW, Vol. XIV., pp. 249, 250. 


Part Ill—-Qualification, Disqualification and Exemption 


of Jurors. 


SEcT. 1.—LIABILITY TO SERVE. In City of London.]—See 1825 Act, s. 50, & 
Every person included in jurors’ book—Though 1922 Act, s. 8 (2) (a). 
disqualified or exempt.|—-See 1922 Act, 8. 2. In counties.|—-See Local Government Act, 1888 
Disqualification.|—-See Sect. 3, post. (c. 41), ss. 31 & 89 (2), & Municipal Corporations 
Exemption.|]—See Sect. 4, post. Act, 1835 (c. 76), 5. 61. 
In boroughs.]—See 1922 Act, s. 4. 
Alfens.|—-See 1870 Act, s. 8; Aliens Restriction 
Srcr. 2.—-QUALIFICATION. ae Act, 1919 (c. 92), 8.8; & 1922 Act, 
eneral.|—See 1825 Act, 8. 1; Sex Disquali- : : . e 
fialion (Removal) Act, 1019 (c. 71), 8.13 & 1022 Coroner's jury.|—See Coroners, Vol. XIII., 
Act, 8. 2. p. 243, Nos. 139-144. 


-Evidence of ratable value.]|— See Rating & Special jurors.|—Scee Part VII., Sect. 20, sub- 
Valuation Act, 1925 (c. 90), 5. 20 (1). sect. 2, post. 





PART I. ne action & an onder ade. in eee ool. are not onuee a now 

° = echambers in ai county et. action, | Scotia, in any case, civil or crinimal, 

Pia ee Fie Ei reatinekds re re striking out a jury notice, is not an | to a jury de medietate linguat.—H. v. 

Hada: Gat bebe Netkne tried with. than order finally disposing of a right to | BuRDELL (1861), 5 N. 8S. R. (1 Old.) 

without a jury.—GopFReY 1. MAR- claim within the sect., but is in its | 126.—CAN 
SHALL, [1917] iw. WwW R. 1097: 11 nature an intorlocutory order, & not 








: m. -}-If the right to a jury 
Alta. Iu. R. 37.—CAN. LE eS DRT Elan eg WILSON | de medietate linguue ever existed in 
b. Dhacretion of judge to allow— t Te Gia a a a eae eens Pp. KE. Island it is abolished by the 
Court excercising special jgurradiction— any—9 © 10 Ge v. ¢ 13 iG J— te eG L 228 CAN ee 
Insolvency, b—Ke HINER, | Arp. Bs above sect., pitf is entitled to have At 08)s eal, ae : 
PUBLIC CurRaToR, [1925] S. KR. Q. | a ‘sause against deft. tried by a judge n ——.]—Prisoner, a Canadien 
140.—AUS., & jury to the same extent as if the posting French, demanded @ mixed 
I 1935] ; i: L Ne ean ee action were against another subject | Jury. There were not upon the panel 


or a private corpn.——-MICHAUD v. a sufficiont number of persons qualified 


d. —-—.]—Whoro the assessment of | CANADIAN NORTHERN Iy., (1924] 3 | in the French language. Instead of 
damages has elemonts of difficulty, | D. L. R. 1; 29 Can. Ry. Cas. 362; | fixing another day for the trial & 
the order of the referee or judge in | 51 N. B. R. 220.—CAN, having summoned the persons next 


chambers that the issues be tried by 
a jury will be considored by the Ct. 


od 





’ -,. | Upon the jury roll, the sheriff called 
ee Nitionan eid (oat) upon a person then in ct., who, without 


of Appeal as having been made in the | O. L. R. 189.—CAN objection, acted as a juryman. 
exercise of a judicial discretion which ee as ig aes eae Prisoner was found guilty. Upon a 
will not be interfered with.—Kinaa- h. Action for injunction. }—An action 


URY t. W for an injunction ies proper for trial by lity Re es a “1 883) 3 
P .L.R. : nt , . t. LEVEQUE ‘ 

632; 3 W.W. I 436 ee Man. i ze jury.—CANADIAN Paciric Ry. Co. t. | Man. L. R. 582.—CAN. 

246; revag, [1925 3° D. L. R. 326; PARKE (1898), 5 B. C. R. 507.—CAN. 


: .)—In Manitoba a prisoner, 
2 W. W. R. $30.—-CAN, k. Appeal cause—Qucstion of fraud.) | if "he 80 ieares. is entitled to be 
e. Where jury refused by {udae in | —Jd ary 


granted in an appeal cause | tried by a jury composed for the 
chambers.}—The right or olaim men- | upon the ground that the cause turned alt a 


one h t least of persons skilled in 
tioned in County Cts. Act, 1887 (c. 47), | on the question of fraud.—SKINNER t. | the language of the defence, if that 
s. 42, is that which forms the aubject | Lane (1854), 2 N.S. R. (James) 183. | language is the French or mean 
of the action, not the right to take | —CAN. 891), 7 


language.—R. tv. PLANTE (1 
any particular step in the course of l. Jury de medictate linguae.)— | Man. L. R. 537.—CAN. 





Part [V.—Jury Lists anp Jurors’ Books. 


Secr. 3.—DISQUALIFICATION. 

In general.}]—See 1825 Act. s. 1; 1922 Act, s. 2. 

Person whose name is not in the register of 
electors—Except as tales-men.]—See 1922 Act, 
8. 8 (2) (b). 

Woman who is a vowed member of religious 
order—Living in convent or other religious com- 
munity.|]— See 1922 Act, s. 8 (2) (0). 

Convicts & outlaws.}|——See 1870 Act, s. 10. 

Aliens. |—See Sect. 2, ante. 

Infants.]—See 1825 Act, s. 1. 


SrEcT. 4.—EXEMPTION. 
See 1870 Act, s. 9, Sched. 
3. Notary public.)—ANon. (1843), 1 L. T. O. S. 
7 


4. Servants of the Royal Household — Gentle- 
man Penner gentleman pensioner, being an 
officer on the Checque Roll, is exempt from serving 
on juries.—BLAGNEY’s CasE (1735), Lee temp. 
Hard. 202 ; 95 E. KR. 129. 

5. Officers of the Post Office.|—Persons in the 
service of the Post Office are exempt from serving 
on juries.— Ex p. ATKINSON (1834), 10 Bing. 399 ; 
2 Dowl. 773; 4 Moo. & S. 160; 131 KE. R. 959; 
sub nom. Re ATKINSON, 3 lL. J.C. P. 152. 

6. Commissioner of Customs.]—R. v. RICHMOND 
(1844),2 L. T. O. S. 346. 

7. Persons employed by Inland Revenue Com- 
missioners—Member of foreign bank in London 
— Employed for deduction of income tax.|]— 
A member of the firin of foreign bankers, which 
carries on business in London & is employed by the 
Inland Revenue Comirs. in the collection of income 
tax on foreign dividends & is paid by poundage, is 
not employed by the Inland Kevenue Comes. 
within 1870 Act, s. 9, & sched. to that Act, & is 
not on that ground exempt from jury service.— 
Ez p. VAN DRUTEN (1918), 80 T. L. R. 198. 
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Registered dentists.|—See Dentists Act, 1878 
(c. 33), 8s. 30. 

are of claiming exemption.]—-See 1922 Act, 
8. : 

: ean after previous service.|—See Part X., 
ost. 

Inhabitants of the city & Uberty of Westminster 
—Exemption in respect of Middlesex County Ses- 
sions.]|—See 1870 Act, s. 9. 

Coroner’s jury.|—See Coroners, Vol. XIII, 
p. 243, No. 146. 


SEcT. 5.—EXCUSE FROM ATTENDANCE. 
See 1922 Act, ss. 2, 3. 
8. Old age.]—ANON. (1607), Brownl. 41; 123 
c. R. 652, 
«Annotation :-—Dbtd. Mansell v, R. (1857), 8 kb. & B. 54. 

9. | — A juryman being put on the 
panel excused himself on account of age, being 
eighty ; he was discharged.—ANON. (1773), Lofft, 
213; 98 E. R. 616. 

—— .]|—- See, now, 1825 Act, a. 1. 

10. Physical or mental inflrmity—Jurisdiction of 


€ 


court.|—MANSELL v. R., No. 233, poat. 





Sect. 6.— EXCLUSION OF WOMEN JURORS. 

See Sex Disqualification (Removal) Act, 1010 
(c. 71), 8. 1 (6). 

11. Exclusion of women from a Jjury--Judge’s 
discretion—Proof that discretion has not been 
exercised judicially.|-- The discretion which a judge 
at a trial has of excluding women from a jury 
must be exercised judicially, & unless it is shown 
that it has not been so exercised the ct. will not 
order a venire de nove.—R. v. VAQUIER (J 024), 18 
Cr. App. Rep. 112, C1. CG. A. 


Part IV.——Jury Lists and Jurors’ Books. 


See, now, 1922 Act, s. 1. 


12. Preparation of jury list — Irregularities — 


been 


{unless the litigant applying 
prejudiced = thereby.— 


roves that he has 
ONTREAL STREET 


Whether ground for new trial.j}—The verdict of a Ry. Co. v. NORMANDIN, [T1917] A. C. 170; 86 
jury in an action will not be set aside on account L. J.P. 0.113; 116 L. I. 1625; 33 T. Lb. R. 174, 


of irregularities in the due revision of the jury list P. C. 


PART III. SECT. 38. 


p. Revised Statutes, c. 109---Woiacther 
He dineueagrgs to jurors.}—Semble: the 
a 
fications of *‘ judges, justices of the 
peace, or persons empowered by law 
to exercise judicial functions,’’ does 
not apply to jurors.—R. t. KINGS’ 
MUNICIPALITY (1886), 19 N. 8. R.(7 3. 
& G.) 65; 7 C. L. T. 119.—CAN. 


q. Age limit.}—The age limit 
provided for by Juries Act, 1903, s. 1, 
operates as a disqualification, & not 
inerely a8 an exemption.—MORGAN rt. 
O'REGAN (1908), 38 N. B. R. 399; 4 
E. L. R. 573.—CAN. 

yr. Imperfect knowledge 0 the 
English lunguage.}—After the es in 
a criminal case had retired to consider 
their verdict it appeared that there 
war & nurs v3 on ene wy, wate tay 
very ec unders ng : 
The phateian then read over the evi- 


ove Act, removing certain disquali- 


C 


dence & it was translated by an inter- 
preter, The jury found — prisoner 
guilty on a care stated by the chair- 
man :—Zeld: if the Judge was satla- 
fled the juror could have discharged 
his duties properly, the conviction 
should be affirmed but if from a ee 
ance of the English language the Juror 
was unable to do so, there was no 
trial.— Rt. v. Hocror (1565), 2 W. W. 
& A'B. 124.— AUS. 


PART III. SECT. 4. 


t. Time for applying for exemp- 
tion.}—An application at the assizes 
to be discharged a8 a juror, on account 
of his being beyond the legal age :— 
Held: too late; such application 
should be made at the revision of the 
ae lista.—He Ewina (1843), 3 Craw. 
& . 124,—IR. 

a. To whom application made.}— 
The judges at the commission have 
no power to displace with the attend- 


ance of a juror on the ground of tn- 
capacity, on his own application ; he 
Bhould apply to the magistrates.— 
ee. ReEILY (1842), Arm. M, & UO. 249. 





PART IV. 

b. Preparation Se Fahad McNaB 
& DaLy (1862), 22 U. C. R. 170.— 
CAN. 

ec. --SPROULE f¢. R. (1886) 
18. C. kh. pt. 2, 219.—CAN. 


d. Grand jurursa—Residence & oc- 
cupation must be given.}-—The ornis- 
gion of the residences & occupations 
of grand jurors ip the lst & in the pane! 
are sufficient grounds for quashing an 
indictment for felony.—R. v. BRLYERA 
(1854), 2 N. 8. R. (James) 220.— CAN, 


e. Drafting punel— Whether fee 
payable.j}—He PovussxTT & LAMBTON 
ee SeHsIONS (1863), 22 U. C. R. 


214 


J URIES. 


Part V.—Summoning of Jurors. 


SectT. 1.—IN GENERAL. 

See 1825 Act, ss. 22-26; 1862 Act, 8. 11; 1870 
Act, ss. 19 & 20; & C. L. P. Act, 1852 (c. 76), ss. 
105-107. 

13. In the High Court of Justice—Whether for 
any particular Division.|—Jurymen are now sum- 
moned to serve in the High Ct. of Justice & not 
in any particular division of it.—PEARSON v. 
FisHper (1876), 1 Char. Pr. Cas. 1. 

14. Person exempt summoned—Whether action 
lies against sheriff.;——-1t. v. PERCIVAL (1665), 
1 Sid. 248; 82 F. 1. 10838. 

Annotation :—Mentd. K. v.-Tuchin (1704), 2 Ld. Raym. 


Jurors owing suit of court.) — See CorpyHoLns, 
Vol. XIII., p. 101, No. 1285. 
Enforcement of attendance.|—Sce Copry- 
HOLDS, Vol. XIII., p. 101, No. 1295. 

Number of jurors.|—Sce 1825 Act, s. 
County Common Juries Act, 1910 (c. 17), s. 1. 





22s 


SicT. 2.—BY WHOM SUMMONED. 
Sun-suecTr. ].—RBRyY THE SHERIFF. 


See 1825 Act, sa. 18-15, & ss. 40-42; C.1. P.! 


Act, 1852 (c. 76), 6s. 104-107 ; & 1870 Act, s. 19. 
15. Where sheriff party to the cause.|—STan- 

an v. SULIARD (1699), Cro. Eliz. 654; 78 I. R. 

Annotation :—~Mentd. Montaguo v, Davies, Benachi, [1911] 
2K. B. 595 


Jade 
-—--~ Other of two sheriffs.)—-See Coroners, 
Vol. XILI., p. 237, Nos, 57-59. 


16. ——— Writ addressed to sheriff—Whether 
sheriff can take advantage of.|-—The sheriff cannot 
take advantage of the venire facias being directed 
to him in his own cause.—LOADER v. SAMWELL 
(1619), Cro, Jac. 551.5 79 1. RR. 472. 

——— Writ addressed to coroners.|—See, gene- 
rally, CORONERS, Vol. XTIT., pp. 236, 237, 

17. Delivery of process to sheriff—Time for.]— 
The jury process must be sent to the sheriff, in 
the case of common jurors, ten days, &, in the case 
of special jurors, three days at the least: before the 
commission day, at the Assizes.—CuUARLTON v. 
BuRFITT (1832), 1 Moo. & S. 450. 


PART V. SECT. 1. 


{. Time for saummoning— Six days 
before time for appearunce.J—Nrw 
BRUNSWICK Ry. Co. & MURRAY (1878), 
18 N. B. 2. (2 P. & B.) 43.—CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


dictament 


~ Where arrest directed sheriff.) 
—I1t is no hare for pananine an in- 
that some of the grand jury l 

wore related to the _ officers 
arrested prisonor, neither is a sheriff 
disqualified froin select: 
moning the grand jury, 
directed the arrest.—R. v. MAILLoux 


18. Fee for summoning jury — Right to — 
Cause tried by Judge alone.|—-A cause set down in 
the jury list entitles the sheriff to his fee for sum- 
moning the jury, even though taken by the Judge 
alone.—-BLACKBURN v. BLACKBURN (1907), 51 
Sol. Jo. 345. 


SUB-SECT. 2.—BY THE CORONER. 

Where sheriff interested.|—See CoRoNERS, Vol. 
XITLI., pp. 236-238. 

19. What constitutes interest.|—A venire 
facias shall be awarded to coroners upon a 
surmise that pltf. is servant to the sheriff.— 
CuAM v. MATTHEW (1597), Cro. Eliz. 581; 78 BE. R. 
$24. 

20. Jury wrongly summoned by coroner — 
Whether ground for new trial.|—-Where a _ ventre 
facias was awarded to the coroner where it ought 
to have been awarded to the sheriff; it was held 
not to be remedied by any of the statutcs.— 
BAYNHAM’S CASE (1588), 5 Co. Rep. 36 b; 77 
E.R. 108. 


_innotations :-—Retd. Blackamore’s Case (1610), 8 Co. Rep. 
lotta; Kire v. Bannester (1618), Hut. 24. 





SUB-SECT. 3.—By ELISORS. 

21. Where sheriffs & coroners of interested 
parties.|—HoLLAND ov. HFRON (1752), Barnes, 
4653 94 16. R. 1006. 

See, generally, CORONERS, Vol. XIII., p. 237, 
Nos. 61-614. 


SuB-sECT. 4.-—OTHER CASES. 

22. Bailiff of liberty—- Bailiff to obey precept 
of sheriff./—-By lctters patent reciting that the 
liberty of H. was an ancient liberty, & that the 
lords were bailiffs of the same, & had exercised 
returns & executions of writs & processes within 
the liberty, the King granted to A. B. his heirs & 
assigns, that he should have within the liberty of 
Hl. the return & cxecution of all writs, processes, 





WATERLOO COUNTY QUARTER SES- 
BIONS (1863), 22 U. C. K. 405.—OAN. 

: When payable, }—The sheriff’s 
fees attach when a portion of the duty 
has been done, & he is in no default 
but stands ready to pertorm§ the 
remaining part when required with- 
out additional fee.—WALSH v. CORMACK 





who 


& sum- 
ecause he 


15 i. Where sheriff party to the 
cause. J—It is no objection on the part 
of the sheriff, in an action against 
him, that a jury have been summoned 
by himeelf, & not by the coroner.— 
AINSLIK * RAPKLJE (1847), 3 U. CG. R, 
275.—CAN. 

15 fi. ——-.]—Where the shoriff is 
interested some Indifferent erron 
appointed by the ot. must strike the 
Jury.—CLANDINAN t. DICKSON (1851), 
8 U. C. R. 281.—CAN, 

18 ili. .)——Semble: at common 
Jaw the coroner is the propor officer 
to empanel the jury in a trial in which 
the high sheriff ts a party .—PICKERING 
v. TC MERON (1911), 45 I. L. T. 212. 





any ee 


YER 1. 


18 iv. Eg WEYER 
1854), 23 L. T. O. S. 12.—IR. 


1876), 16 N. B. R. (3 Pug.) 493.— 
CAN. a 


h. Fee for summoning ury — 
Amount of.}—The sheriff of H., for 
many years, since 1853, had charged 
for the panel of jurors for both the 
county ct. & sessions, & mileage for 
AUMMOning each juror according to 
the distance from the ct. house to his 
residence, without reference to the 
distance actually travelled to serve 
all:—Held: the sheriff was ontitied 
to charge for both panels, but only to 
milea for the distance actually 
travolled to summon all the jurors.— 
HAIDIMAND COUNTY CORPN. t. MARTIN 
(1860), 19 U. C. R. 178.—CAN, 

j. ---Re Davipson & 
MILLER (1864), 24 U. C. R. 66.—CAN 
k. —— ——.} Re Davipson & 





ed 


(1850), 3 Nfld. L. R. 158.—NFLD. 

m. Special direction to sheriff—When 
necessary. }-—-TANAKAW. RUSSELL (1902), 
9 B.C. R. 336.—CAN. 

n. Sheriff of Toronio.}—Held: since 
24 Vict., c 53, the sheriff of the count 
of the city of Toronto, not the hig 
bailiff, is entitled to be selector of, 
& to ballot for & summon, the jurors 
for cts. held in the city.—He TORONTO 
Ciry (SHERIFF) v. TORONTO CITY (RE- 
oe (1867), 26 U. CG R. 346.— 


PART V. SECT. 2, SUB-SECT. 8. 


o. Jn criminal case.}—In a criminal 
case, the jury process may be directed 
to elisors.— R. cv. DIcKSON (1832), 
Alc. & N. 118.— IR. 


Part VI.—Jvuries or Inqurry AND PRESENTMENT. 


& precepts of His Majesty, by the lords’ proper 
iffs, officers, & ministers, so that no sheriff 
of the , his heirs or successors, should enter 
into the liberty to execute anything, unless it 
touched His Majesty or his Crown. or in default 
of the lords’ bailiffs & officers. The bailiffs of 
the liberty had regularly attended the quarter 
sessions, made returns of the jurors resident 
within the liberty :—Hleld : the bailiff of the liberty 
was bound in obedience to the precept of the 
sheriff, to summon the jury within the liberty, to 
attend the quarter sessions.—R. v. JARAM (1825), 
4B. & C. 692; 7 Dow. & Ry. K. B. 163: 3 Dow. 
& Ry. M.C. 361; 107 BE. R. 1218. 
See, now, Sheriff’s Act, 1887 (c. 55), 8. 34 ; Local 
Government Act, 1888 (c. 41), 8. 48 (1). 


Sect. 3.—WHENCE SUMMONED— VENUE. 

See R. 8. C., Ord. 36, r. 1, & vr. 10. 

23. Where whole county concerned—Trial by 
a jury of neighbouring county.|—Where a _ whole 
county is concerned in a trial, it shall be by a jury 
of a neighbouring county.—ANON. (1701), 12 Mod. 
Rep. 503; 88 BE. R. 1477. 

24. —— ——— Non-repair of county bridge.]— 
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On an information against a county for not 
repairing a bridge the A.-G. may try the cause in 
any adjacent county & award the venire either to 
the body of that county or to the vicinity of any 
particular place therein.—R. v. Witrs (IN- 
ee (1704), 6 Mod. Rep. 191; 87 E.R. 


Aeeaion -—~Mentd. R. vr. Cumberland (1795), 6 Torm Rep. 


25. Local prejudice-—- Local custom in question 
——Impartial trial unlikely—-Jury from Middlesex to 
Save expense.|—THANET (KART) wv. PATERSON 
(1738), Barn. Ch. 247; West temp. Hard. 454; 
27 BK. R. 632, L. Cc. 

26. Jurors of county interested—Jury chosen 
from districts unaffected.|——Where an impartial 
trial cannot be had by reason that the property in 
dispute extends over a very large portion of a 
county, & consequently a great number of persons 
from whom the jury would be chosen are interested, 
the ct. will order the jury to be chosen from those 
hundreds in which there is no reason to suppose 
that they are interested.— A.-@Q. v. HALLETT 
(1848), 11 1. T. O.S. 151. 

Change of venue —In criminal matter.) —Sce 
CRIMINAL LAW, Vol. XIV., pp. 150, 161. 

In civil matters.|--See RK. S. C. Ord. 36, 


PRACTICE. 





Part VI.—Juuries of Inquiry and Presentment. 


SECT. 1.—IN GENERAL. 

27. For what purposes ordered — Assessment 
of damages-—-On issues of law & fact.]|——Where 
issues are joined in fact & in law on the same 
count, & pltf. obtains judgment on the issue in 
law, & then proceeds to try the issue in fact, the 
jury process must be awarded to assess damages 
on the issue in law as well as to try the issue mn 
fact; although the latter issue goes to the whole 
cause of action in the count. Where pltf. in such a 
case delivered an issue & notice of trial with a 
venire only to try the issue in fact; although the 
latter issue gocs to the whole cause of action in the 
count, the ct. set them aside for irregularity, with 
costs.——-CODRINGTON v. LLOYD (18388), 8 Ad. & EL. 
419; 1 Per. & Dav. 157; 1 Will. Woll & HI. 672 ; 
8L. J. Q. B. 41: 112 E. R. 909. 
atelier :— Refd. Gregory rv Brunswick (1846), 3 C. B 


( < 
- Mentd. Gireon v. Elgie (1843),5Q B 99; Rundle v. 
Little aS) 6 Q. B. 174; Collett vo. Foster (1657), 26 


L. J. Ex. 41 

Action for penaity for breach of 

covenant.|——See No. 28, post. 
On judgment in default.] — Sce 

DAMAGES, Vol. XVIIJ., pp. 163, 164. 
Assessment of arrears of tithe rentcharge.]— 
See No. 35, post. 
In criminal matters—Whether accused 
stands mute of malice.|—See CrimINAL LAw, Vol. 
AIV., p. 249, Nos. 2420 et seq. 
On plea of pregnancy.]—See Sect. 5, 





























post. 
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n treasure trove.] - See CORONERS, 
Vol. XITI., p. 236. 
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Whether necessary.|-- See Con- 
STITUTIONAL LAW, Vol. XI., p. 588, No. 888, 

-——~- Inquiry as to title to property taken in 
execution.|——See ExucuTion, Vol. XXI., p. 510. 
Under Sewers Act, 1833 (c. 22).] See 
SEWERS & DRAINS. 

——— Under Highways Act, 1835 (c. 50), 5s. 89 - 
Stopping-up highway as _unnecessary.} Sce 
Hiauways, Vol. XXVI., p. 481, No. 1958. 

28. When necessary — Assessment of damages 
—-Action for penalty for breach of covenant.| -- 
8 & 9 Will. 3, c. 11, 8. 8, which enacts ‘‘ that in 
actions on any penal suin for non-performance of 
covenants, etc., pitf. may assign as many breaches, 
ete., & if judgment shall be given for pltf. on 
nihil dicit pltf. may suggest on the roll as man 
breaches, etc., as he shall think fit, upon which 
shall issue a writ to the sheriff to summon a jury 
before the justice of assize, etc., to inquire, etc., 
& to assess the damages,” ete., is compulsory on 
pitf. & he cannot enter up judgment for the whole 
penalty on a judgment by default, as he might 
have done at common law.---ROLES v. ROSEWELL 
(1791), 5 Term Rep. 538; 101 KH. R. 302. 
Annotatums .— Retd. Walcot. v. Goulding (1799), 8 Term 

Rep, 126. Mentd. Loo d. Jersey » Smith (1819), 7 Price, 

281, Jones v. Harrison (1851), 17 L. T. O. 8. 40. 

29. Constitution--- Whether Iimited to twelve 
jurors—Inquest of office.!— In inquests of office 
there se be more or less than twelve jurors.— 

I 











Coroner’s inquests—Super visum corporis.] | King v. Fircu (1635), Cro. Car. 414; 70 KH. R. 
—See CORONERS, Vol. XIII., pp. 241 ef seq. 959. 
On fires.|—-See Coroners, Vol. XIII., 30. ——- |} — York (DUKE) v. OATES 
p. 261. (1684), 10 State Tr. 125. 
aad opinwnse— Action 
PART V. SECT. 8. Paci Arica cle MuMeEL Ye | muna Lain onmel = Jury panel 
largely drawn from reatdents & eases.) 


. Jury summoned from two counties 
mg counttes for 


jury purposes — subsequently q Likelihood 


(1867), 26 U. ©. KR. 326 —CAN. 
of jurymen having 


—SMITH wv. INVERCAIGILL ,ORPN. 


(1912), 32 N.Z L. R. 47.—N.Z. 
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Sect. 1.—In general. 
Sects. 3 & 4.] 


81. ——.|—A writ of inquiry though 
executed by thirteen jurors is good.—CHESTON v. 
CRAWLEY (1741), 7 Mod. Rep. 450; 2 Stra 1159; 
87 E. R. 1350. 

82. Necessity for twelve jurors.)— 
Twelve jurors must appear on record.—R. v. St. 
MICHAEL, SOUTHAMPTON (INHABITANTS) (1770), 
2 Wm. BI. 718; 96 EH. R. 421. 

33. Right of challenge.|—ANoN. (1703), 
6 Mod. Rep. 43; 87 E. R. 806. 

34, Disqualification—Prisoners for debt.| 
-—The ct. set aside an inquisition taken on a writ 
of inquiry, because some of the jury were debtors 
in prison, & taken out of custody for the purpose 
of attending.—STAINTON v. BEADLE (1791), 4 
Term Rep. 473; 100 HK. R. 1126. 

Annotation :—Mentd. Bull v. Pinkus (1838), 2 Jur. 256. 

385. How obtained—-Whether on ex parte 
application—Assessment of arrears of tithe rent- 
ih Tithe Act, 1836 (c. 71), s. 82, 
where the half-yearly payment of rentcharge on 
land shall be in arrear, & unpaid for the space of 
forty days, & there shall be no sufficient distress 
upon the premises liable to the payment thereof, 
it shall be lawful for any judge of Her Majesty’s 
cts. of record at Westminster, upon an affidavit 
of the facts, to order a writ to issue to the sheriff, 
requiring him to summon a jury to assess the 
arrears of the rentcharge remaining unpaid, & 
to return the inquisition thereupon taken to some 
one of the superior cts., etc. :—leld: such order 
could be made on an ez p. application to the judge. 
—He JIAMMERSMITH KRENT-CHARUE (1849), 4 
Exch. 87; 7 Dow. & L. 41; 19 Ll J. Ex. 66; 14 
L.T.0.8.85; 138 J.P.Jo0. 400; 154 BE. R. 1136. 


Annotations :-—Retd. Mot. Ry. v. Turnham (1863), 14 Cc. B. 
N.S. 212. Mentd. Abley v. Dale (1450), 10 GC. B. 62; 
Buchanan v. Kinning (1851), 2 L. M. & BP. 626; Couper 
v. Wandsworth District Bourd of Works (1863), 14 
C. B. N.S..1803 RR. ov. Cheshire Lines Committee (1873), 
io % 8 Q. B. 3415 Wood v. Woad (1874), L. R. 9 Exch. 


86. Presentment—- Whether a _  ‘‘ verdict.’’| 
The word ‘ verdict’ strictly means a _ verdict 
upon the trial of an issue; but in common par- 
lance, it is applied to the finding of a jury upon an 
inquisition of damages, & is so used in Lord 
Denman’s Act (CRESSWELL, J.).—REED v. SHRUB- 
BOLE (1849), 7 (. B. 680; 6 Dow. & I. 707; 
Cox, M. & H. 226; 18 L. J. ©. P. 225; 13 1. T. 
O. 8S. 96; 13 Jur. 497; 137 H.R. 2503 sub nom. 
REID v. SHURUBSOLE, Rob. L. & W. 153 sub nom. 
READ v. SHRUBSOLE, 13 J. P. 286. 

Annotations :—Refd. Prow v. Squire (roaiy, ru GU. as. Yh 

Mentd. Slater v. Muckay (1849), 8 CG. B. 553; Abley v 
Dalo (1852), 21 L. J.C. P. 104. 


Sect. 2: Sub-sects. 1 & 2. 
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37. —— Admissibility as evidence.]|—In an 
action for insecurely keeping a mining shaft, issue 
was joined on deft.’s possession of the shaft. 
Deft. had stated, that if a miner’s jury should say 
it was his, he would remunerate pltf. The miner’s 
jury gave their verdict in writing, that the shaft 
was in the possession of deft.:—Held: (1) the 
finding was admissible in evidence, on the principle 
on which admissions made by a third person to 
whom a party refers are admissible; (2) as the 
instrument did not, on the face of it, purport to be 
an award, an award stamp was unnecessary.— 
SYBRAY v. WHITE (1836), 1 M. & W. 435; 2 Gale, 
68; Tyr. & Gr. 746; 5 L. J. Ex. 173; 150 H. R. 
504. 

Annotations :-—As to (2) Refd. Carr v. Smith (1843), 5 Q. B. 


128. Generally, Mentd. Barnes v. Ward (1850), 9 C. B. 
392; Williams v. Groucott (1863), 4 B. & S. 149. 


See, generally, EVIDENCE, Vol. XXII., pp. 80 
el seq. 

38. ——— Whether subject to stamp duty as an 
award.|—SyYBRAY v. WHITE, No. 37, ante. 

See, gencrally, ARBITRATION, Vol. II., pp. 531, 
532. 


SrecT. 2..-GRAND JURIES. 
SUB-SECT. 1.—IN GENERAL. 

Qualification.|—See 1825 Act, s. 1; & Sex 
Disqualification (Removal) Act, 1919 (c. 70). 

33 Whether limited to freeholders.]— 
Grand Jury must be freeholders; but to what 
amount is uncertain.—BLUNT’s CASE (1595), Cro. 
Kliz. 413; 78 Is. Wt. 655. 

49. ---- —-—.]—A person may serve on the 
Grand Jury although he is not a frecholder.— 
oes (1810), Russ. & Ry. 177; 168 E. R. 747, 
C.C. R. 

Annotation :-- Refd. R. v. Duffy (1848), 4 Cox, GC. C. 172. 

41. -——- Irish peer.]-—An Irish peer ought not 
to serve upon a Grand Jury unless he is a member 
of the House of Commons.—IRISH PEER’S CASE 
(1806), Russ. & Ry. 117; 168 i. R. 718, C. C. R. 

Number.|— See CRIMINAL Law, Vol. XIV., pp. 
237, 238, Nos. 2244, 2245. 

42. Jurisdiction —- Conditions precedent —- Pro- 
secutor bound to prosecute.]-—The binding over 
to prosecute, which is necessary to give the Grand 
Jury of the Central Criminal Ct. jurisdiction in 
certain cases of misdemeanour, under Central 
Criminal Ct. Act, 1834 (c. 36), s. 13, must take place 
before a magistrate, etc., previous to the session 
of that Ct. & cannot be done by the Ct. itself.— 
Rt. v. CARLTON (1834), 6 C. & P. 651; 2 Nev. & 


a 


’| M. M. C. 620. 


Annotation :—-Expld. QR. v. Gregory (1845), 7 Q. B. 274. 


PART VI. SECT. 2, SUB-SECT. 1. 


r. Qualification — Alien.]—An allen 
Is disqualified froin acting as a grand 
uror. — Rt. ov. Davies & MILLIDGE 
(No. 3) (1893), 19 V. L) R. 269.—AUS. 


t. Coroner.)—A coroner ix not 
Usqualified by common law = § from 
serving on a grand jury, nor by 
atatute from serving on the grand jury 
of tho county of the city of Dublin.— 
aL Ain a (1839), 2 Jobb & S. 1; 2 
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a. — — Distant relative of defend- 
an.) A true bill being found against 
deft. for Hbel, deft. moved to have 
samo quashed on the ground that one 
of the grand jurors who found the bill 
was of affinity to deft. in the seventh 
degree :—lcld : not sufficiont to quash 
an indictinent.—-R. v, LAWSON (1888), 
2 P. K. I. 398.—CAN, 


b. ———— Objection on grounds of pre- 


judice.}] — The question as to whether 
or not a grand juror is prejudiced, is 
for the Judge of assize to decide, & 
his deciston cannot be reviewed ona 
stated case—R. v. Haves (1903), 11 
B.C. R. 4; affg. (1902), 23 Cc. L. T. 
342; 9 B.C. R. 574.—CAN. 


Cc. Political prejudice.) — Deft. 
was indicted for riot durir which 
the Orange Lodge in C. had been at- 
tacked & damaged. On the grand 
jury which found the bill against deft. 
were some Orangemen, though it did 
not appear that, beyond being members 





of the assocn., they had any personal 
interest in the hall:—dJ/leld: the 
Orangemen, as such, were not - 


ualified to act as nd jurors.—R. tv. 
OLLINS (1878), 2 }. E. 1. 249.—CAN. 


d. —— Grand furor prosecutor—No 
participation in trial-— But name on 
caption. }—Affidavits showing that pro- 
socutor was not present when the bill 


was found by the grand jury, & took 
no part in the matter, were not 
received, his name appearing as one 
of the jurors in the caption of 
the indictment as returned on the 
cerliorari.—R. wv. CUNARD (1839), 2 
N. Bb. R. (Ber.) 500.—CAN. 


e. Number.]—R. v. Cox (1898), 31 
N. 8. R. (19 R. & G.) 311.—CAN. 


f. ——.}Upon the sheriff summonp- 
ing thirteen grand jurors, Jurors Act, 
Sched. B is complied with in that 
pormey of British Columbia to which 
t applies.—R. ©. BONNER (1913), 18 
B.C. R. 454.—CAN, 


gE. —-—-}-In a county where twelve 

d jurors are required to concur 

n the finding of a true bill, the Ct. of 
Appeal must assume, in e absence 
of evidence to the contrary, that a 
true bill returned by the d jury 
was so found by the requisite number. 


Part VI.—Juries oF Inquiry AND PRESENTMENT. 


sis —~ ——- ——.}—It is not necessary that 
hight pala idcaeas of any of the conditions specified 
exatious Indictments Act, 1859 (c. 17), 8. 1, 
should be averred on the fact of the indictment, or 
proved before the petty jury.— KNOWLDEN v. R. 
(1864), 5 B. & S. 532; 4 New Rep. 268; 33 
L. J. M. C. 219; 10 L.T 691; 20 J. P.5; 10 Jur. 


N. 8. 1177; 12 W. R. 957; 9 Cox, C. C. 483. 
notations :— Boal 1888), 57 L. J. M. C. 85. 
4% S Walle eee ve Br 36 364. Refd. R. v. 


Cuthbert: Brown & Newnian (1867), $1 3. P. 435. 

“Y. — Accused bound to appear.]-— 
KNOWLDEN v. R., No. 43, ante. 

45. Liabilities of jurors—No liability in respect 

~ “uty.J—-AGARD v. WILDE (1617), 
_3K. R. 1251. 

See, further, CriminaL Law, Vol. XIV., p. 238, 
Nos. 2251, 2252. 

46. For misconduct—Refusal to find true 
bill.J—R. v. WINDHAM (1667), 2 Keb. 180; 81 
E. R. 113. 

47. Suspension under Grand Juries (Suspension) 
Act, 1919 (c. 4).]—-R. v. HoLMEN, [1918] 2 K. B. 
861; R. v. KNOWLES (1918), 34 T. L. R. 440; 
ae McLAIN, R. v. BARR (1922), 91 L. J. K. B. 

62. 








Act expired on Dec. 23, 1921. 
The cases decided thereunder are therefore sct out 
in the form in which they appear above. 

Power to dispense with at quarter sessions- - 
Where no business.|— See Criminal Justice Act, 
1925 (c. 86), 5. 19. 

48. Evidence —- Admissibility of secondary evi- 
dence.}|—-If on an indictment for forgery being 
presented to the Grand Jury, it appear that the 
forged instrument cannot be produced, either from 
its being in the hands of prisoner, or from any 
other sufficient cause, the Grand Jury may receive 
secondary evidence of its contents. 

An indictment for forgery being presented to the 
Grand Jury, a witness declined to produce certain 
deeds before them: -Held: if the deeds form a 
part of the evidence of the witness’s title to his 
own estate, he is not compellable to produce 
them, but that, if they do not, the Grand Jury may 
compel their production. —H. ve. HUNTER (1829), 
3. & P. og). 

Annotation :—Mentd. Re Young (1847), 9 LD. T. O. S. 304. 

See, generally, CRIMINAL Law, Vol. XV ie 238 
cl seq. 

49. Finding — Nature of.1—-Strictly speaking 
the whole finding of the Grand Jury, from first to 
last, constitutes but one indictment against all 
the persons who have committed all the offences 
therein presented.—R. v. Heywoop (1864), Le. 


& Ca. 451; 33 lL. J. M. C. 133; 10 L. T. 464; 
28 J. P. 375; 12 W. RR. 74; 9 Cox, C.C. £79; 
169 E. R. 1468, C. Cc. R. 

Annotations :—Mentd. BR. vr. T. 200, 


Iniifott (190%), 94 TL. 


——w ae ~— 


—R. v. SPINTLUM (1913), 18 B.C. R. 
606.—CAN. 

h Constitution of Grand Jury— Draft- 
ing dune by sheriff—Nuvot by selector.) 
—R. vr. DuBow (1919), 30 B.C. RR. 


See CORONERS, 





m. Objectuon to grand juror —-llow 
made.j-—The proper mode of objecting 
to a grand juror is by 
ment & not by 
SHERIDAN (1811), 21 State Tr. 543, 
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i er i Grizzard, Gutwirth & Silverman, [1914] 


ies generally, CRIMINAL Law, Vol. XV., pp. 240, 


Svus-sEcT. 2.—MEMBERS OF GRAND JURY AS 
WITNESSES. 
50. For what purposes evidence admissible— 
As to evidence given.|— ANON. (1640), Clay. 84. 
51. Indentity of arty. ee v. DUN- 
BAR (1799), 2 Selwyn’s N. 13%) red. LOLA. 


Annotations : ~Mentd. Purcol v. M‘Namara is 1 Cam 
199; Willans t. Taylor (L829), 3 Moa, & p35 : ; vs 


52. As to number of srand. jure 
The caption of the indictment on which deft. had 
been convicted was drawn up by tho clerk of the 
peace from the minutes of sessions, & returned 
with the indictment to the Crown Office. It 
stated the presentment to be made by the oaths of 
A. B., C. D., etc., naming twelve grand jurors, & 
others, good & lawful men, etc. A rule was 
obtained, with a view to a writ of error, calling on 
the clerk of the peace to show cause why the 
caption should not be amended by inserting the 
true names & number of the grand jury sworn :— 
Held: the ct. would refuse to receive an affidavit 
from a grand juryman as to the number of grand 
jurors or what passed in the grand jury room. -- 
R.w Mars (1837), 6 Ad. & EI. 236; 2 Har. & W. 
3663; 1 Nev. & P. K. B. 187; Will. Woll. & Dav. 
150; 6L.J.M.C. 153; 15. P. 2453 1 Jur. 38; 
112 BK. RR. 89. 

Mentd. ©’ ae. R. (1849), 3 Cox, C. C. 360 | 


Annotations ¢: 
het. Yates (153.3), 4% J 


53. —- As to proceedings of Grand Jury.] — 
lt. v. MARSH, No. 52, ante. 

54. —-— Proof of identity of defendant—In 
action for malicious prosecution.) In action for 
Malicious prosecution, pltf. may call one of the 
Grand Jury, to prove that deft. was prosecutor 
on the indictinent.- -FREEMAN v. ARKELL (1823), 
1c. & P. 1385, N. P.3°) subsequent proceedings 
(1824), 2B. & C. 404. 








Srcr. 3.—LUNACY JURIES. 


Sec LUNATICS. 


Srecr. 4.—-CORONER’S JURY. 
Where coroner boat ob in place of sheriff.] — 
Vol. ALIL., p. 238, Nos. 73-75. 
Proceedings at In uests. | Sce CORONERS, Vol. 
XIILI., pp. 243, 244, Nos. 137-166; pp. 247, 248, 
Nos. 201-220 3 pp. 251-260, Nos. 265 -410. 
Adjournments.|-~- See Cononkns, Vol. 
XIII., pp. 246, 247, Nos. 186-192. 


one, 


rend eee ad nO eave ewemise Nena weiter mea emai, ee ais REINS a 


disvharge.) The Ct. of K. 3. will not 
attach a grand Juror for anything done 
him as a grand juror, if done 
while he was acting «6 &@ grand juror ; 
but they will attach one who bad been 


sjlea in abat- bv 
challenge.- RR. r. 


394.—CAN. 

k. Power to present for vagrancy.) 
—~-Grand Juries in Ireland are em- 
powered by statute to present for 
Vagrancy, as well females as males. — 
ae EGAn (1840), 1 Craw. & D. 338.— 


lL. Power to present for malicious 
injuries.}—~The Grand Jury has full 
power to make a presentment for com- 
though for malicious injuries, al- 

njuries had tho s peceeninent for such 

been thrown out at the 
presen Pane sessions.—Re JACKSON 
1868), 10 Cox, C. C, 221.—IR. 


568, 572.—IR. 
ay Billa wrored by Grand Jury-—- 
of prosecutor to erpenses. }— 
hes 22 the bills are ignored by the grand 
jury, no order can be made for 4 
prosecutor's expenves.—He PROSKCU- 
TOR’S EXPENSES (1825), Jebb, Cr & 
at Cas. 42.—IR. 

Billa rejected under influence of 
dependant. }——Information Sain be- 
cause two Grand Jurics thrown 
out two bile of lenient against 
defts , under the influence of defts. — 
ANON. (1801), Rowe, 727.—IR. 

p. Grand juror acting as such ufter 


a grand juror, for acting as such aftor 
having been discharged.—H. v. BAKEK 
(1800), Rowe, 603. —IR. 


Quaker on Grand Jury—Form of 

Aa lan: —Where a Quaker is upon the 
Grand Jury it is cnough to stato in tho 
caption that the indictinent has been 
found ‘upon the oath & affirmation 
of twelve eee & lawful inen, ete.’’ 
without stating the names of the grand 
jurors or who were sworn, or who 
affirmed, or showing that any of them 
wae by his rv] us opinions entitled 
—RK. ov. O'CONNELL 

(1844), 3. T. O. 8. 323.—IR. 
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Sect. 4.—Coroner’s jury. Sect.5 & 6. Part VII. 
Sects. 1,2 & 3: Sub-sects. 1,2 & 3.) 


Verdict.,—See Coroners, Vol. XIII, 
p. 247, Nos. 193-200 ; pp. 248-251, Nos. 221-264. 
Disbursements to jurors.|—-See CORONERS, 
Vol. XITI., pp. 260, 261, No. 418. 

Qualification & exemption of eae — See 
Coroners, Vol. XIII., p. 248, Nos. 139-146. 


eeneareieetninanns 





Sect. 5.—JURY OF MATRONS. 
55. In criminal matters—On plea of pregnancy 
after conviction for murder—Time for plea.|— 
R. v. THomas (1906), 70 J. P. Jo. 316. 


56.——- ~—— How constituted.)—R. v. 
THOMAS (1906), 70 J. P. Jo. 316. 
5 —— m of oath.) — R. vw. 


._— For 
WYCHERLEY (18388), 8 C. & P. 262. 
58. —— -——.|—R. v. Tuomas (1906), 
70 J. P. Jo. 316. 
59. —-— Professional assistance—How given.] 
—If a jury of matrons wish to have the evidence 





J URIES. 


of a surgeon before they give their verdict, they 
should return into ct. & the surgeon should be 
examined as a witness in open ct.—R. v. WYCHER- 
LEY (1838), 8 C. & P. 262. 

See, further, CRIMINAL Law, Vol. XIV., p. 830, 
Nos. 3448-3452. 

60. In civil matters—On writ de ventre 
inspiciendo.]—Petition for issue of writ de venitre 


~ One B. was tenant for life of certain property, 
remainder to trustees for 1,000 years on trust to 
raise £3,000 for B.’s issue remainder to petitioners 


in fee. B. died & his wife who was then living in 
adultery represented herself to be with child by 
him. rit ordered to issue the jury to he a 


jury of women.—BLAKEMORE v. BLAKEMORE 
(1845), 1 Holt, Eq. 328; 71 BE. R. 769; sub nom. 
Re BLAKEMORE, 14 L. J. Ch. 336. 

See, generally, DESCENT, Vol. XVIII., pp. 11, 12. 


Srecr. 6.—UNDER SEWERS ACT, 1833. 
See Sewers & DRAINS. 


Part Vil—Juries of Issue and Assessment. 


ESucr. 1.—IN GENERAL. 

See 1825 Act, s. 26. 

61. Number of jurors— Must be twelve.]— 
Tho Taw of the land is that matters of fact 
shall be tried by verdict of twelve men.—Yorxk 
(ARCHBP.) & SEDGWICK’S CASE (1612), Godb. 201 ; 
78 E.R. 122. 

62. ——~ In inferfor court-——Whether for less 
than twelve good.|—A custom to try causes in an 
inferior ct. by six jurors instead of twelve is bad.— 
TREDYMMOCK v. PERRYMAN (16382), Cro. Car. 259 ; 
79 BK. R. 827. 

Annotations :— Refd. Tombins’s Case (1675), Froem. K. B. 

322; Poulv. Knight (1732), Kol. W. 223, 

63. -—--— ~—— ~—---.]--A custom to try by 
six jurors [in an inferior ct.] is good, if specially 
alleged. — ROGERSON v. JACOB (1673), Freem. K. B. 
318; 8 Keb. 2515; 89 Ed. RR. 235, 
| <A’ trial by six jurors 
lin an inferior ct.) is not good, even by special 
custom. -—TOMKINS’8 Case (1675), Freem. K. B. 
et 89 1. R. 238. 











' |-—-Custom to try in 
inforior cts. by six jurors only is not good (Ray- 
MOND, ©.J.).—PAUL v. KNIGHT (1732), Kel. W. 
223; 26 E.R. 680. 

——-- In county court.]-—See County Courts Act, 
1888 (c. 43), s. 102; County Courts Act, 1903 
(c. 42), 5. 4. 

66. More than twelve entering box—Elimina- 
tion of surplus.]|—When thirteen jurymen enter the 
jury box, onc without answering to his name, & 
the mistake is undiscovered until about to be 
sworn, the practice is for the judge to decide which 


one out of the thirteen shall quit the box.— 
O’ConNOoR v. Lawson (1843), 1 L. T. O. S. 506. 

67. More than twelve sworn— Elimination of 
surplus.|—On the trial of a special jury cause at 
nist prius, it being discovered, after pltf.’s case had 
commenced, that there were thirteen jurymen in 
the box, the judge discharged them, & directed that 
twelve of them should be recalled & sworn, which 
was done. Deft.’s counsel protested against this 
course, & withdrew from the cause, which was 
then taken as undefended, & a verdict found for 
pltf. This ct. refused to set the verdict aside, 
& award a venire de novo, inasmuch as the judge 
who tried the cause was correct in treating the 
proceedings with thirteen jurymen as a nullity, 
& in discharging them as soon as the error was 
discovered. 

If the juryman last called could have been 
ascertained, the judge should have directed him 
to leave the box, & have continued the trial with 
the remaining twelve (PARKE, B.).—MUIRHEAD v. 
(VANS (1851), 6 Exch. 447; 2 L. M. & P. 204; 
20 1. J. Ex. 2113; 17 L.'T. O. 8. 65; 15 Jur. 385 ; 
155 E. R. 618. 

68. —-—- Jury resworn— Whether ground for 
new trial.] —MuUIRHEAD v. Evans, No. 67, ante. 


Sect. 2.—THE JURY PANEL. 
See C. L. P. Act, 1852 (c. 76), ss. 106, 107; 
1870 Act, s. 16; & 1922 Act, s. 5. 
69. Number—In criminal matters.] — VANE’S 





PART VII, SECT. 1. 
P on ee of bee igor Must be 
ve.J—-O'BRIEN vo. R. ), 
L. R. Ir. 451.—IR. (1890), 26 


nullity.—R. oe. 
N. B. R. 305.—C 





; 611i. —— .]}—KINNEAR v. NEW 
ZEALAND LOAN & MERCANTILE AGENCY 
Co. (1905), 25 N. Z L. R. 784.—N.Z. 
r. Order lo summon nine.] — 
An order to summon nine jurora ia not 
authorised by 47 Vict. co. 14,8.5: &a 
trial a & jury selected from such 
Jurors & the twelve peftt jurors is a 


a 
{1910} ALC. 





6. Sa emeeeitantel 





ENGLISH (1892), 31 
AN. 


t. ——— Where leas than twelve suff- 
clent.|—Hoaa t. FARRELL (1896), 
B.C. R. 5634.—CAN 
——, }— GILL t. WESTLAKE, 
197,.—l. of M. 

b. Less than usual number—Ry con- 
sent of Blah pean v. BLACK, 
{1925} 3 D. L. R. 940.—CAN., 
-+-Braa & Co. v. 


vaniess (1903), 23 N. Z L. R. 565.— 


i PART VII. SECT. 2. 


69 {. Number—In criminal matters. 
—Where the sheriff had summon 
twenty-six persons as petit jurors, & 
the judge atruck off the last ive names 
on the list :—Held: the summoning 
of the additional number did not 
vitiate the panels & the last five names 
were properly struck off.——R. oe. 


Part VII.—Jurizs oF Issu—E anp ASSESSMENT. 


Cast (1662), Kel. 14; 6 State Tr. 120; 84 E. R 


1060. 
notations :—Mentd. Bellew’s Case (1673), 1 Vent. 254 
ssi a v. Preston-on-the-Hill (1736), Lee temp. Hard. 2349 . 
Edmonds’ Case (1821), 1 State Tr. N. S. 785; R. v. Rice 
& Hayes (1846), 8 L. T. O. 8. 238; R. o. Dowling (1848), 


6 

3 Cox, C. C. 508 

70. —— Second panel—Jury from firs! 
panel disagreeing.|—A new pane! of seventy two 
jurors may be ordered by the judge to be sum- 
moned during the aassizes, & a conviction for 
felony by a jury selected therefrom, after chal- 
lenging, though more than forty-eight is valid. 
R. v. Giaecnn (1837), 2 Mood. C. C. 18, C. C. R. 

71. Right of defendant to copy of panel.|~ 
The law allows deft. a copy of the panel, to provide 
himself for his challenges.— ANON. (1669), 1 Mod 
Rep. 15; 86 E. R. 695. 

72. Right of accused to copy 6f panel—On 
charge of felony.]|—On a trial for felony prisoner 
is entitled to have the indictment read over slowly 
once, & once only. Prisoner is not entitled to a 
copy of the jury panel ; a juror cannot be examined 
on the voir dire without cause being first shown.— 
R. v. Dowxine (1848), 7 State Tr. N. S. 881; 12 
J.P. 6783; 3 Cox, C. C. 509. 

Annotation :—Mentd. R. v. Meany (1867), 15 W. T. 1082. 
On charge of treason.}|—See CRIMINAL 
Law, Vol. XV., p. 630, Nos. 6673-6677. 

78. Right of accused to have panel read over.| 

—R. v. Lacey, No. 91, post. 





Secr. 3.—-VIEW BY JURY. 
SuB-SEcT. 1.—-IN GENERAL. 

See 1825 Act, ss. 23, 24; C. LL. P. Act, 1852 
(c. 76),8. 114; &R.S. C. Ord. 50, rr. 8, 4 & 5. 

74. Viewers must sit on jury at trial.J)—Defts. 
had obtained a rule for a view, which was accord- 
ingly had, but upon the trial coming on at the 
assizes all the viewers were empanelled & engaged 
in trying a cause in another ct. As this, however, 
was the last cause on the list, the learned judge, 
against the consent of defts., determined upon 
trying it, & other jurors were empanelled instead 
of the viewers, & a verdict was returned for pltfs. : 
--Held: this was a mistrial, & a rule for a new 
trial was accordingly made absolute.—K1N@sTON 
UNION GUARDIANS v. LANDED EstTaTES Co., Lrp. 
(1873), 28 L. T. 644. 

75. View in county other than county of trial— 
Whether allowed.]—The ct. has no power to order 
a sheriff of one county to take the jury to have a 
view in another county.—MALINs v. DUNRAVEN 
(1845), 1 New Pract. Cas. 220; 5 L. T. O. S. 09; 
9 Jur. 690. 

76. Jurisdiction of court to order.|— 
STOKE v. ROBINSON (1889), 6 T. L. R. 31, D. C. 

In criminal matters.}|—-See CRIMINAL Law, 
Vol. XIV., p. 304, Nos. 3200, 3201. 

77. Costs of view.]—Plitf. in trespass for 
breaking his close, who recovers less than 40s. is 
not entitled to costs of increase merely because 
a view was granted, before trial, though upon the 
application of deft.—Fuintr v. Hitt (1809), 11 
East, 184; 103 E. R. 974. 

78. -1—The costs of a view cannot be 
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shower appointed by deft. as well as by pltf.— 
TAYLOR ». Tompson (1881), 7 Bing. 408; 5 
Moo. & P. 255; 9 L. J. 0.8. C. P. 104; 181 E. BR. 


SUB-SECT. 2.— WHEN AND How GRANTED. 

See R. S.C. Ord. 50, r. 5. 

79. When granted—In civil matters—Where 
model can be produced.|—In an information for 
duties against the proprietors of a glass manu- 
factory the ct. will not grant a view of the premises 
where the question may be tried by the production 
of a model.—A.-G. v. GREEN (1814), 1 Price, 130 ; 
145 E. R. 1354. 

80. — Action for work & labour.]— 
Deft. being sued in baa iat for work done b 

ltf, as a carpenter & bricklayer, & for bell 
anging, painting, & papering done to deft.’s 
house, applied to pltf. to appoint a shower on his 
part, for the purpose of a view by the jurors; &, 

on pitf.’s refusal, obtained a side bar rule for a 

view which contained the name of deft.’s shower 

only, with blanks for the time & place of the 
meeting of the jurors :— Held: this was not a case 
for a view, & the side bar rule must be set aside.— 

STONES vt. MENHEM (1848), 2 Exch. 382; 17 

L. J. Ex. 215; 154K. R. 541, 

81. Benefit doubtful — Infringement 
of easement of light.|—-The benefit of sending a 
case of this kind [infringement of light] to a jury 
is doubtful. The jury can contribute nothing but 
the view; & their view is likely to be prejudiced, 
since they see only the cxisting state of the light, 
which may be equal to the ordinary state of the 
light in the neighbourhood.—DENT v. AUCTION 
Mart Co., PILGRIM v. SAME, MERCERS’ (CO. v. 
SAME (1866), L. R. 2 Eq. 2388; 85 L. J. Ch. 5655 3 
14 L. T. 827; 30 J. P. 661; 12 Jur. N.S. 447; 
14 W. 0. 700. 

Annotations :-—Mentd. Martin v. Hoadon (1866), L. R. 2 iq. 
425; Sonior v. Pawson (1866), L. RK. 3 Kg. 330; Calerott 
v. Thompson (1867), 1d W. R. 387; Lantranehl v. Macken- 
zio (1867), L. R. 4 Eq. 421; Luscombe v. Stecr (1867), 
17 L. T. 229; Beadel v. rey (1868), 19 L. T. 760; Potts 
v. Smith (1868), 18 L. T. 629; Kolk v. Pearson (1870), 
23 L. T. 458; City of London Brewery Co. vt. Tennant 
(1873), 438 L. J. Ch. 4573 Dickinson », Harbotile (1873), 
28 L. T. 186; Aynsley v. Glover (1874), L. R. 18 Eq. 544; 
Pennington v. Brinsop Hall Coal Co. (1877), 6 Ch. D. 769 ; 
Moore v. Hall (1878), 3 Q. B. D. 178; Bryant v. Lefover 
(1879), 4. PD. 1723 A.-G, 9, Queen Aune Garden & 
Mansions Co. (1889), 60 L. T. 759; Bass v. Gregory 
pragey. 25 Q. B. D. 4813; Dicker v. Popham, Radford 
1890), 63 L. T. 379; Warren v. Brown, (1900) 2 Q. B. 
722; Cowper v. Laidler, (1903) 2 Ch. 337; Colla v. Home 
& Colonial Stores, (1904) A. C. 179. 

In criminal matters.]—See CRIMINAL Law, 

Vol. XIV., p. 304. 

82. How anted—— Whether on motion ex 
parte.|—-D’arties may if they please obtain a view 
now under R. 8S. C. Ord. 50, r. 5, & they can do so 
ex p. where they have the consent of the other side 
(FIELD, J.).—PICKARD tv. GREAT NORTHERN Hy. 
Co., [1883] W. N. 194; Bitt. Rep. in Ch. 246. 

















Sus-secrT. 3.—CoNDUCT OF VIEW. 
88. Whether evidence may he given.] -—~ 


allowed, unless the writ contain the name of a‘ Whether land was parcel of one manor or another 


MAILLOUX (1876), 16 N. B R. (3 Pug. 





copy of the jury panel, or to coples of 
anela returned at former sessions 


by only three pucaes —TIeld: the 
order was valid although not signed by 


. of the ct.—R. v. MITCHEL (1848), 3. & majority of the Judges.— Kt. v. QUINN 
T2i. Right of accused to copy of panel = Coy GC. C. 1.—IR. (1878), 19 N.S. RL OR. & G.) 139.— 
(1905), 3D. We a PO ee iesg CON: 
529.—CAN. dvs ine ny fuages ancl By Was = PART ‘VIL. SECT. 8, SUB-SECT. 8. 
.]}— A prisoner tn- tried by «a jury called from an extra 83i. Whether evidence may be given.) 
. * —IJf any information pertinent to the 


72. —— 
dicted for felony in not entitied to a panel, 


e order for which was ~*~ 
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Sect. 3.—View by jury: Sub-sect.3. Sects. 4 & 5: 
Sub-sects. 1 & 2, A.] 


was in issue, the jury were ordered to view the land 
& that upon the view no evidence should be given 
them, but non obstunte evidence was given to some 
of them. When they came to be sworn they were 
challenged therefor. Those who had not received 
evidence were sworn & two of them were appointed 
triers to try if the others who were challenged were 
indifferent or not. The jurors who had disobeyed 
the directions of the ct. were fined. Pltfs. were 
nonsuited.—DALSTON & NICHOLS v. ALL-SOULS 
COLLEGE, OXFORD (MasTeR & FELLOWS) (1623), 
Palm. 363 ; 81 E.R. 1125. 

84. —— Indication of boundaries & places.|— 
GOoDpTITLE d. Symons v. CLARK (1746), Barnes, 
457; 94 HK. R. 1002. 

85. Communication between parties & viewers 
—0Or showers & jurors—How far allowed.]|—Ncither 
party, nor either of the showers, should hold any 
communication with such of the jury who view 
the locus in quo, touching the matter in issue.— 
GRIFFITH v. THoMAs (1827), 5 L. J. O. 8. K. B. 
126. 


SecT. 4.— CALLING THE JURY. 
Sec 1825 Act, 8. 26; & 1922 Act, s. 5. 


86. Method of selecting jurors— By ballot.|— 
Rt. v. FRost, No. 99, post. 

87. Men & women together.|—— 
T directed attention to Rule 3 of the Women 
Jurors (Criminal Court) Rules, 1920, which shows 

lainly that the number of women on a panel of 
jurors should be in the same proportion to the 
number of men as the total number of women is 
to the total number of men on the juror’s book. 
When once the panel has been selected according 
to this rule, the jury must be selected in the 
ordinary way. 

There is no rule which states that the number 
of men & women serving on a jury shall be equal, 
& I wish to make it clear that the names of the 
men & of the women on the panel must not be 
placed in two separate boxes & drawn alternately ; 
they must be placed in one box & drawn in- 
discriminately, until the jury is made up (LORD 
READING, C.J.).-—R. vv. EVANS & PRITCHARD 
(1920), 15 Cr. App. Rep. 111, C. C. A. 








, epeert aieetotnee memteme aml 








J URIES. 


Sect. 5.—CHALLENGE. 


SuB-SECT. 1.—TIME FOR CHALLENGE. 


88. Challenge to the array—-Whether after 
issue joined.|—A plaintiff after issue joined cannot 
tender a challenge for consanguinity in the 
sheriff.—GREEN v. DENNIS (1601), Cro. Eliz. 
844; 78 E.R. 1071. 

89. Not until full Jury have appeared.|— 
Vicars v. LANGHAM (1618), Hob. 235; Jenk. 310; 
80 EK. R. 381, Ex. Ch. 

‘Annotation :—Folld. R. v. Edmonds (1821), 4 B. & Ald. 471. 








90. —— }—R. v. Epmonps, No. 131, 
post. 
91. .}-(1) On an indictment for 








felony the prisoner may by permission of the ct., 

have the jury panel read over, with the additions 

& addresses of the jurors. 

(2) No challenge can be made until a full jury 
has appeared in the box. 

(3) The panel may be read over, by leave of the 
ct., before the jury are sworn. 

(4) On a challenge to the favour, that the juror 
did not stand indifferent, triers having been 
appointed :—Held: the juror could not be asked 
if he had been a special constable during the 
recent disturbances, but might be asked if he had 
expressed any opinion as to the result of the trial. 
—R. v. LACEY (1848), 3 Cox, C. C. 517; sub nom. 
RK. v. CUFFEY, 7 State Tr. N.S. 467; 12 J. P. 807. 

92. Before jury sworn.}|—A_ challenge 
to the array must be formally tendered before the 
jury are sworn.—BRUNSKILL v. GILES (1832), 9 
Bing. 13; 2 Moo. & 8.41; 11..5.C. P. 148; 1381 
K. HK. 519. 

93. Challenge to the polls—Not until full Jury 
have appeared.|— VICARS v. LANGHAM (1618), Hob. 
235; Jenk. 310; 80 E. R. 381, Ex. Ch. 

Annotation :—Folld. R. v. Edmonds (1821), 4 B. & Ald. 471. 
04. .|—R. v. EpmMonps, No. 131, post. 
95. ——-.]—R. v. Lacey, No. 91, ante. 

96. As jurors called.|—On a trial for 
murder, jurors should be challenged as they are 
called.—R. v. MORGAN (1610), 1 Bulst. 84; 80 
KE. H. 783; subsequent proceedings, sub nom. 
EGERTON v. MORGAN, 1 Bulst. 69. 

Ann ations :—Mentd. Wilson v, Law (1694), 4 Mod. Rep. 
290; RR. v. Yandell (1792), 4 Term Rep. 521; » %. 
Middlosex Sheriff (1804), 4 Kast, 604; R.v. Barthelemy & 
Morney (1852), Dears. C. C. 60. 


97. Before juror is ee Serre 
Cass (1602), Yelv. 24; 80 E. R. 17. 


Annotalwns :-—Mentd. Bushel’s Case (1670), T. Jo. 13; 
Grenville v. College of Physicians (1700), 12 Mod. Rep. 386. 




















case bo given to a juror at a view, thoro 
must be a new trial, oven though such 
information be truce in fact.—SMITH v. 
NELLD a 1O N.S. W.L. R171; 
ON. S. W. W. N. 55.—AUS. 

841, Indication of boundaries 
é& places.}~-While tho Jury wore view- 
ing premises, one of them askod four 
information; the shower replied that 
he could not inform him, & the juror 
Hae Arad se te os ui sane a RO, 

»» In view warring of the Juror 
potion to a place on the land, & said Of une 
iene *:—Illeld;: 
pr e 


versed & 
thom, & 
them at his 
ground for settin 
ANDERSON ¥, 





this amountod to 
iving evidence to the jury, & a 
now trial was ordered.-— BENNETT ¥. 


IR. 
SMITH (1877), 17 N. BO ROU. & B. 
27.—CAN 86 il. 


senting tho 





@. Communication between parties & 
vicwers-—How far allowed.}—Where a 
ury of view supped & slept at pltf.’s 
10u80 after completing the view :— 
Held: no ground for disturbing a 
verdict for plitf., it ep bear ne that no 
communication respecting the suit had 
taken placo between pltf., & the jury.— 
SPENCE tt. TRENIOLM AN 867), 12 
N. B. R. (1 Han.) 77.—-€ ° 


-)}—~Deft., while the jury 


called.—R 





wero viewing the locus in quo, con- 
otherwise interfered with 
provided refreshments for 
house :—J1eld > 
aside a verdict.— 
MOWATT 
N. B. RR. (4 P. & B.) 255.—CAN. 


PART VII. SECT. 4. 


861i. Method of selecting jurors — By 
ballot.}—In criminal cases, the names 
jurors cannot be taken 
ballot, unless the persons then repre- 
Crown t. 
CARROLL (1840), 1 Craw. & D. 337.— 


——.J—R. %. 
(1841), 2 Craw. & D. 80.—IR. 
g. Right of accused to have whole 
panel in court.)—On an indictment for 
wilful murder, the accused has no 
right to have the whole panel present 
when the jury to try him are 
. & Patrick & McCaRTHY 
(1866), 5 Nfld. L. R. 167.—NFLD. 


PART VII. SECT. 5, SUB-SECT. 1. 
891. Challenge to the array— Not 


until full jury have appeared }—The 
proper time for putting in a challenge 
to the array, is after twelve of the 
jurors have appeared, & before they 
have been sworn.—R. vw. FITZPATRICK 
(1838), Craw. & D., Abr. C. 513.—IR. 


96i. Challenge to the polls— As 
jurors called.}—The proper mode & 
time for objecting to a juror is by 
challenge when he is called to be 
sworn.—-OLIVK 0. BELYEA (1849), 6 
N. B. R. (1 All.) 462.—CAN. 
96 ii. .-—-LaAvVIN & HEALY’S 
Cask (1843), Ir. Cir. Rep. 813.-—IR. 
96 iil. .]}—It is too late to 
challenge a juror after he has been 
rworn, even if the ground for challenge 
was not known at the time.—R. o 
KARL (1894), 10 Man. L. R. 303.—CAN. 
96 iv. ———,}—R. ov. PILGAR 
1912), 23 O. W. R. 433; 40. W.N. 
Cia O. L. R. 337; 8 D. L. R. 830. 


a good 
1880), 20 


by 


consent.—R 








COLGAN 





being 
CasE 








96 v. .}-—Woop’s 
(1841), Ir. Cir. Rep. 276.—IR. 

07 i. Before “ert ig aworn.}— 
SOMERS v. WILBUR (1881), 20 N. B. it. 
(4 P. & B.) 502.—CAN. 





Part VII.—JURIES oF 


98. .J—In challenging an individual juror 
the strict rule is that, before the officer of the ct. 
administers the oath to him, the counsel for the 
prisoner must declare whether he intends to 
challenge, & if he declines it is then for the counsel 
for the Crown to declare whether he intends to 
do so; but after the oath is administered, it is 
too late for cither party to interfere.—R. v. 
BRANDRETH (1817), 32 State Tr. 755. 

‘Annotations :—Expld. R. v. Frost_(1839), 9 C. & P. 129, 
Mentd. R. v. Grant, Ranken & Hamilton (1848), 7 State 
Tr. N. 8S. 507. 

99. ——— Before juror’s oath begun—When 
oath begun.}—-(1) In a case of treason where the 

risover’s counsel asked that the names of the 
jurors should be taken from a ballot box instead 
of being called over in the order in which they 
stood in the panel, which was alphabetical, & this 
proposition was acquiesced in by the A.-G., the 
ct. allowed the names of the jurors to be taken 
from a ballot box ; but if the A.-G. had objected, 
the ct. would not have granted the application. 

(2) The challenge of a juror, either by the Crown 
or by the prisoner, must be before the oath is 
commenced. The moment the oath has begun 
it is too late. The oath is begun by the juror 
taking the book, having been directed by the 
officer of the ct. to do so; but if the juror takes 
the book without authority, neither party wishing 
to challenge is to be prejudiced thereby. 

(3) Although the Crown has no peremptory 
challenge, it may order any juror to stand by, & 
postpone showing its grounds of objection, until 
the whole panel has been gone through.—R. v. 
Frost (1840), 9 C. & P. 129; 2 Mood. ©. C. 140; 
4 State Tr. N. S. 85; Gurneys’ Rep. 749; 1 
Town. St. Tr. 13; 169 E. R. 56. 


Annotations :—As to (1) Refd. Mansell v. R. (1857), Dears. 
& B. 375. As to (3) Refd. Gray v. R (1844), 6 State Tr. 
N.S. 117. Generally, Mentd. Redford v. Bins (1822), 1 
State ir. N.S. 1071; R.v. Tvrrell (1843), 2 L. T. O. 8. 
175; R. vw. O’Connell (1844), 5 State Tr. N.S. 1; R. v. 
Lacey (1848), 3 Cox, C. ¢. 517; R. v. O'Brien (1848), 7 
State Tr. N.'8.1: KR. v. Duffy (1849), 7 State Tr. N.S. 

795; R. wv. Bird (1850), 5 Cox, C. C. 20; KR. v. Bernard 

(1858), 8 State Tr. N.S. 887; R. v. Burke (1867), 10 Cox, 

ei C. 619; Dillon v. O’Brien & Davis (1887), oe 

Uv. 


_ Co 2455 KR. v. Crippen, [1911] 1 K. B. 149; 
Bliss Hill (1918), 82 J. P. 194. 

100. J—A challenge of a juror 
on behalf of a prisoner must be made before the 
juror takes the book in hand to be sworn.—R. v. 
HOLYMAN (1842), 6 J. P. 702. 

101. -|—Where a jury de medie- 
tate is claimed by a foreigner on a trial for murder, 
the Crown is compelled to show cause of challenge 
to a foreign juror after the panel has been called 
over, notwithstanding that the panel has not been 
exhausted by giving formal challenges. The 
challenge must be made before the book is given 
into the hands of the juror & the officer has recited 
the oath, & it is too late, though made before the 
juror kiss the book. 

The names on the panel were called over in 
order & upon intimatien from either the prisoner 
or the Crown that the juror named was objected 
to, he was ordered to stand aside whilst those 
against whom no objection was offered went into 
the box. When the panel had been gone through 
in this manner, ten jurymen only were in the box, 
of whom eignt were Englishmen & two foreigners : 
—Held: the panel was not exhausted. 

The order to stand by is nothing. The panel 








oer 











PART VII. SECT. 5, SUB-SECT. 2.—A. 

h. Form of challenge.}-—- When the 
facta stated in the challenge would not 
of necessity ualify the sheriff from 
summoning the Jury, & might or might 
not render him partial, the challenge 


to the facta 


B.) 92.—CAN. 


js to the favour, a pg daa {n addition 
re 

allegation that the sheriff was not im- 
partial, otherwise it is 
v. MALTBY (1880), 20 N. B. R. (4 BP. & 
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must also be exhausted by giving challenges. The 
foreigners who can be found & are not returned 
on the panel arc to be added to the panel & form 
a supplemental panel as regards this panel, & 
all challenges be given; there is no diffcrence 
between that panel & the rest of the panel... . 
When the six Englishmen appear, the spirit of 
the statute is to secure six foreigners; & if that 
number cannot he got, the sheriff is then, either 
by going out into the strects, or in some other way, 
to endeavour to procure the six foreigners, or as 
near the number of six as possible, to make up 
the twelve. In this case either party has a right 
to challenge; but the Crown has only a right 
to challenge for cause (CHANNELL, B.).—R. v. 
GIORGETTI (1865), 4 F. & F. 546. 

Annotation :—Expld. Levinger v. R. (1870), L. R. 3 P. C. 282. 

102. —-— After juror sworn—By account.]— 
A challenge not heard till the juror was sworn & 
marked, cannot be admitted without the consent 
of the A.-G.—TYNDAL's CASE (1638), Cro. Car. 
291; 79 EB. R. 855. 

103. Before prisoner given in charge. 
—A challenge of a juror allowed after he h 
been sworn [& before the prisoner was given in 
charge]. —-R. v. FLINT (1848), 3 Cox, C. C. 66. 

104. --— Special ec Fe Even that which, in 
general, is matter of challenge, cannot. be taken 
on the trial in the case of a special jury. The time 
for taking the objection is on the striking of the 
jury.—R. v. Surron (1828), 8 B. & C. 4173 108 
BE. R. 1097; sub nom. R. v. Desparn, 2 Man. & 
Ry. K. BB. 406; 1 Man. & Ry. M. C. 444; 6 
L. J. O. 8. M. C. 102. 
Annotations :—Retd. Mansell v. R. (1857), 8 KH. & B. 54; 

R. v. Mellor (1858), Dears. & B. 468. 

105. Challenge & trial of the tales—After prin- 
cipal panel tried.]|—In trespass deft. pleaded not 
guilty, & at the assizes a verdict was found for 
pitf., & thereupon judgment was given for him, 
upon which deft. brought a writ of error, & 
assigned for error, that one of the jurors of the 
principal panel appeared only at the assizes, upon 
which, at the prayer of pltf., a panel of tales de 
rircumstantibus was returned by the sheriff, the 
title of which panel was, Nomina decem talium, etc., 
& under it the sheriff returned eleven jurors. 
Resolved: by #5 Hen. 8, c. 6, if one of the jurors 
only appears, the ct. may award tales de undecem. 

The time of the challenge & tria] of the tales is 
after the principal panel] is tried ; & if the principal 
panel is affirmed, the same triers shall try the 
tales; but if it is quashed, then the two triers of 
the principal panel shall not try them. —DmEn- 
BAWD’s CasE (1612), 10 Co. Rep. 102 h; Jenk. 
288; 77 EB. BR. 10813) sub nom. DENBAUGH $v. 
WoobLeEy, Cro. Jac. 316; Cas. Pract. K. B. 6. 
wtnnotations :—~Refd. Gray v R. (1814), 7 State Tr. N.S. 

117; Levinger v. KR. aie. Mon. PP. C. O. N.S. 68. 


Mentd. Moyser v. Gray (1636), Cro. Car, 446; Grenville 
v. College of Physicians (1700), 12 Mod. Rep. 386 








Sup-secT. 2.—-To THE ARRAY. 
A. In General. 


103. When challenge lies—— Jury struck by 
officer of court by consent.J|—An attachment 
granted for challenging the array, after consent 
that the master should strike the jury.—R. v. 
BurrRivuE (1724), 2 Jal. Raym. 1364; 8 Mod. 


k. A ton of law.J}—A_ chal)- 
lenge to the array of jurors is a question 
of Jaw arising on the trial.—R. v. 
eed (1891), 7 Man. L. R. 637.— 


l. Effect of acquicecence in order for 


ae 


on, contain an 


BROWN 
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Sect. 5.—Challenge: Sub-sect. 2, A. & B. (a) & (b).) 


Rep. 245; 1 Stra. 503; 92 E. R. 389; sub nom. 
R. v. BuRROUGHB, 11 Mod. Rep. 385. 


seer eters ee R. v. Sra (1734), Cunn. 110. 
Consd. Edmonds (1821), 4 B. & Ald. 471. —~-"". 
Brown sy * Bemonde (1870), 18 W. R. 711. Mentd. Wilks 
v. Eames ( CLP Sees Andr, 51; R. v. Edwards & Symonds 
(1767), 4 Burr. 2105 
107. Ground of challenge—Must not contradict 

record.|—-The array cannot be challenged if the 

cause of challenge contradicte the record.— 

HOARE v. Broom (1595), Cro. Eliz. 369; 78 E. R. 


616. 

Particular grounds.|—-See Sub-sect. 2, B., 
post. 

108. Form of challenge—Capable of forming 
veel of actos —A. challenge to the array or to 

rg Aer? ought to be propounded in such a way 
a the trial as that it may be then put upon the 
Nisi Prius record, so that the other party may 
either demur or counterplead, or deny the matter 
of challenge ; & unless the challenges are so put 
on the record, the party is not in a condition as a 
matter of right to insist upon them. 

Although the ct. would probably in some cases, 
where a valid challenge has been made & over- 
ruled at Nisi Prius, but omitted to be put upon 
the record, grant a new trial, they will not do so 
where the party must have been aware of the 
ground of challenge before the trial, & might by 
moving to change the venue have ‘obviated the 
objection.— CARMARTHEN CORPN. v. EVANS (1842), 
10 M. & W. 274; 2 Dowl. N.S. 206; 11 L. J. Ex. 


304; 152 BK. RR. 4783. 
Annotation: Refd. Brown v. Esmonde (1870), 18 W. R. 711. 
109. --— Not too general.|-—A challenge of the 


array, stating that the sheriff ‘‘ Has not chosen 
the panel indifferently & impartially, as he ought 
to have done, & that the panel .. .’’ is bad on 
demurrer as being too ee —R, v. HUGHES 
(1848), 1 Car. & Kir. 235; 6 State Tr. N.S. App. 
1101; 21. T. 0.8. 76. 

Ansoiaiton :—Refd. Brown v. Esmonde (1870),18 W. R. 711. 


B. Grounds for Challenge. 
(a) Sheriff Unindifferent. 


110. General rule.|—(1) Qu.: whether the fact 
that the general list of persons duly found qualified 
& liable to act as jurors had not been properly 
made out Harare to3 & 4 Will. 4, ¢. 91, Dut that 
instead a list omitting the names of sixty persons 
found duly qualified had been made out illegally & 
fraudulently by some person or persons unknown 
for the purpose of prejudicing defts. in the case, 
is a good ground of challenge. 

(2) If the sheriff is unindilferent—to use the 
legal expression---if he is not equal between the 


special jfury.)—Dofts., in the original 
action, counterclaimod against pitf. & 
one R. On deftas.’ application an order 
Oe a ee jury was made, pitf, & R. 
ae Hp ercing :—Held: as R. “acquiesced 
in the order for a s special ju jury when it 
was made, & had not apnealed, &® 180 ran 
challenge to ne array by his counsel 
at the trial should be overruled.— 


vw. R. (1846), 8 L. T. O. S. 50.—IR. 
1114. Sheriff related to party.}—Dett. 
may challenge the array if affinity 
exists between the sheriff? who sum- 
moned the jury & Naina re ae aleMey tie 
v. Levy (1861), 10 N. 


Interest of sheriff — Sheri a 


J URIES. 


parties, that is a ground of challenge to the array 
(Lorp LYNDHURST, C.).—O’CONNELL v. R. (1844), 
11 Cl. & Fin. 155; 8 L. T. O. S. 429; 9 Jur. 25; 
1 Cox, OC. O. 418; 8 E. R. 1061; sub nom. R. v. 
O'CONNELL, 5 State Tr. N.S.1, H. L. 


Annotations :—.A8 a (1) Rold. Hayes & Rice v. R., ¥ y 
v.H, (1846), 8h. TO. 8.50, ds to (2) Retd, B o, Hoan 


oer 4B. &8. Bite Tins rey (1867), L 
20 Generally, Men nd . Ramsden & Veitty ceca 
2L. T. O. sort re dy, rae ha sae ur. 833; 
R. v. Downing owys x, C. C, 
v. ae ane (1846). 3 C. $61 3 R. v. Gomperts ( Oregery 
9 Q. 824; Campbell i (1847), 11 Q. B. 814; ne 


Dunn “asia, 5 a B. 215; a. v. oe (1848) 
J. P. 251 A. -G. v. Warren (1848), 10 L. eb? 
Campbell v. R (ita), 10 L. T. O. 8. — Dome. R. 
(1848), 17 L. J. x 176; Dunn v. '(1848), 13 Jur. 
233; Gregory v. R (i848), 15 Q. B. off R. vo. Mitchel 
(1848), 3 Cox, C. C1 ; Shea v. R., Dwyer o. R. 
3 Cox, C. i 141; Ryalls v. R. (1849), 11 B. 795; 
Wright v. R . (1849), 14 Q. B. 148; Irvine (or louglas) v. 
Kirkpatrick (1850), 17 L. T. ae Ss. 32: Ex atthe ar 
201 olloway v. R. (1851), 17 GB 
Rowlands, Peel, Green, Winters Piatt, Duffield, ‘Wood- 
north & Gaunt (1851), % Den. 364 ; Ex p. vasd (1852), 18 
Q. B. 751; Kendall v. Wilkinson (1855), 24 L. Cc. 
89; H. ». Kagleton (1855), 24 L. J. M. C. Nee 
Rivor Co. v. Hertford Land Tax Comrs. (851), 2 ai & N. 
129; A. “G. v. Sillem (1864), 2 H. faa 581; Latham o. R. 
(1864) 5 B. & S. 635; Sillem vo. A G. (1864), 33 L. J. are 
i134; Burton v. Low (1867), 16 L. T. 385; Mulcahy 2 
(1867), . 15 W. R. 446; R. vw. Murphy (1860), L Pp, e 
535; KR. v. Castro (1874), L. RR. 9 Q. B . 300; gutta 
Moree (1876), 1 App. Cas. 713; White v. (1876), 
13 Cox, C. C. 318; Castro v. R. (1881), 6 App. ‘Ose 229; 
Mackonachie v. Penzance (1831). 6 App. Cas. 424; R. 
vr. Parnell ace) 14 Cox, C. C. 508; Combe v. De la Bere 
(1882), 22 Ch. D. 316; Enraght ‘v. Penzance Satake Le 
App. Cas. 240; R. wv. ‘Bradiau h (1883), 15 Cox, C. C 
217; Rov, Manning (1883), 1 Pg D, 241; Mogul 8.8. 
Co. v. M‘Gregor, Gow “883, 3 Ne B. D. 6; 
Pierce (1887), 3 T. L. R. 586; R. v. Stephens (ig8s), 4 
.R. 479; Mo aoe Co. v. Mogiecae Gow (1889), 23 


Q. B. 1. 598 ; R. vw. Quinn (1898), 19 Cox, C. C. 79; 
IR. v. Plummer, fay021 2 K. B. 339; Sykes v. Barraclough, 
[1904] 2 K. B. 


111. Sheriff ee to party.]—A. brings tres- 
pass against B., who is feoffee to the use of C. 
The sheriff is cousin to B. but not to C. Pitf. may 
challenge an array made by this sheriff.—ANON. 
(1484), Jenk. 164; 145 BK. BR. 106. 





112. }—ANON. (1489), Y. B. 4 Hen. 7, 
fo. 3, pl. 5. 
Annotatum ; :—Refd. Hunsdon v. Baker (1599), Cro. Eliz. 
113. —-—.]—DABIER v. LAMBE (1575), Benl. 


33; 73 EK. R. 955. 

114. Sheriff related to both parties.|— 
Deft. challenged the array, because the sheriff was 
cousin to pltf., which was confessed ; but it was 
said, that the sheriff is as near of kin to deft.: & 
upon this it was demurred, & by advice the array 
was quashed.—AUDLEY v. SUTTREL (1583), Cro. 
Eliz. 23; 78 E. R. 289: 

115. ——— What relationship material.)—The 
consanguinity of the sheriff to deft. given as cause 
of challenge, & afterwards stated to be to his wife, 
is an immaterial variance. In challenging for 





—— Action pending againet 
sheriff —By prisoner’s husband.}—It 
is a ground of principal challenge to 
the array that prisoner’s husband has 
an action pending against the sheriff 
for assault committed on prisoner.— 
R. v. MILNE (1880), 20 N. B. R. (4 
P. & B.) 394.—CAN. 


. (5 All.) 





varty. }—It is no ground for challeng- In defendant municipality. ] 

AN "tromnsen) Pati anes [ {ng the jury that the sheriff ie one of —It {s a ground for challenge to 

B.C. R. 4 is ; the parties to the eo mals, ans aapcliotes as ani ‘ina ratopayer of ett, 

242. CAN. ee om.) municipality.—- MELLON _ v. Lea 

PART VIL. pect 5, SUB-SECT. 2.— n. —— ——.}—It is no objection, MUNIOIPALITY (1895), 33 N. B. R. 8.— 
> (a). on the part of a sheriff in an action CAN. 


against 


1101. General on }—The ground of 
summoned 


a shales to the array ought to be 
or muat either unindifferency, 7¢.¢. 
partiality or some default in the sheriff, 
or other officer who returns the jury 


pancl.— Hayrs & Riok r. R., Foaarry 1P. EK. 


im eee, the 


mummoned by himse U.C. R. 375.—CAN. 

o. —— In action between pol 
parties.)\—McLEAN v. WHELAN (1856), 
. 135.—CAN., 


}~—MILMORE v. Woopn- 
STOCK TOWN (1907), eae B. “R. 133; 


3 E. L. R. £04.—C 


t. rinspd eo to wer : an 
security coats 8 no Pp 
cause of challenge to the array, that 


Y.oeree ore" 


ury have been 
.—AINSLIE t. 


itical person ra 
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consanguinity, there must be an averment that 
the sheriff wae of kin at the time of arraying the 
panel.—MARSHALL v. EURE (1537), 1 Dyer, 37 
91; 73 E. R. 82. 

Annotation :—Refd. Mulcahy v. R. (1867), 15 W. R. 446. 

116. .—If husband & wife are 
vouched, for the warranty of the lands of the wife, 
& the sheriff who returns the jury is cousin in the 
ninth degree to the husband, this is a good principal 
challenge to the array, for cousinage is a good 
cause of challenge, let it be ever so many degrees 
distant, & the law presumes that the sheriff being 
of the same lineage will bear affection to the other, 
& though in this case the one cannot be heir to 
the other of the land in dispute, yet the one may 
be heir to the other of other land.—VERNON v. 
MANNERS (1572), 2 Plowd. 425; 3 Dyer, 319 a; 
75 E. R. 640. 

117. ———- ——_-.]—_ BANISTER v. AIRE (1621), 
Benl. 95; 73 E. R. 967. 

Effect of challenge to the array—By whom 
fresh panel returned.|—See Part V., Sect. 2, ante. 

118. Interest of sheriff—Tenant to one party.] 
—In a monstrous de drott for lands in word to the 
Queen, it is a good cause of challenge to the array 
that the sheriff is tenant to pltf. though he is also 
tenant to the Qucen.—HUNSDON (LORD) v. BAKER 
(1599), Cro. Eliz. 663; Moore, K. B. 553; 78 
E. Rh. 901. 

119. Issue on election of alderman- 
Sheriff a member of corporation.|— On issues taken 
on the return of a mandamus to restore pltf. to the 
office of alderman of S.:—Held: a good cause of 
challenge to the array, on the part of deft., that 
the sheriff who returned the jury was one of the 
aldermen of S.—KYNASTON v. SHREWSBURY 
Corpn. (1737), as reported in Andr. 85, 104; 95 
KE. R. 309, 318; on appeal sub nom. SHREWSBURY 
Town v. KyNnaston, 7 Bro. Parl. Cas. 396, H. L. 
Annotation: Refd. R. v. Edmonds (1821),4 B. & Ald. 471. 

120. Though interest slight.|—There is no 
principle in law more settled than this, that any 
degree, even the smallest degree of interest in the 
question depending, is a decisive objection to a 
juror, or to the officer by whom the jury is re- 
turned (LORD MANSFIELD, U.J.).—LESKETH v. 
BrAppDocK (1766), 3 Burr. 1847; 97 E. R. 1130. 
-Annotations :—Distd. R. v. Martin (1848), 6 State Tr. N.S. 

925. Refd. R. «. Edmonds (1821), 4 B. & Ald. 471. 

Mentd. Graves v. Colby (1838), 9 Ad. & El. 356. 

121. Sheriff a party-—Prosecutor.}—If a 
sheriff return the jury to try an indictment in 
which he is prosecutor, the objection must be 
made by way of challenge; & cannot be moved 
in arrest of judgment.—R. v. SHEPPARD (1773), 
1 Leach, 101; 168 E. BR. 153. 

122. Onus of proof.|—-Upon a challenge 
for cause, the person making the challenge must 
be prepared to prove the cause. On an indict- 
ment under 9 Geo. I, c. 22, for setting fire to a 
barn; in support of a challenge to the panel, 
because the sheriff is an inhabitant of the hundred, 























the sherif by whom the jury were 
returned is married to a alter of the 
persen who is security for the costs, 

who has aided pltf. with money to 
but the ct. will 


jurors, 
time, as the sheri 


carry on the suit; for him.—I. v. 





discretion of the sheriff in selecting 
do not apply at the 


froin lists of selected 
Temp. Wood 177.—-CAN. 
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it is necessary to prove, that the notice has been 
given within two days of the injury, & that the 
examination has been delivered, which the 
statute requires.—R. v. Savaak (1824), 1 Mood. 
C.C. 51; 168 E. R. 1182. 

123. Under-sheriff attorney in the cause.]-— 
Judgment upon a writ of inquiry set aside, because 
the jury were returned by the attorney for pltf. 

If the under-sheriff is attorney in the cause & 
returns the jury, no doubt it is a good cause of 
challenge (ASHHURST, J.).—BAYnIs v7. Lucas 
(1779), 1 Cowp. 112; 98 E. R. 995. 

124, -|—The attorney for the defendant, 
being under-sheriff, & having summoned the 
jury, is no ground for a new trial after a verdict 
for the defendant in a case of contradictory evi- 
dence. Semble, the plaintiff should take advantage 
of it by challenging the array at the trial.—Mason 
v. VICKERY (1804), 1 Smith, K. B. 304. 

125. Whether sheriff can prove indifferency — 
Challenge on ground of relationship.|— DABIER v. 
LAMBE (1575), Benl. 33; 73 E.R. 955. 

126. }—Qu.: whether the sheriff, whose 
array is challenged, is a competent witness to 
prove his indifferency.—R. v. DonBy (1821), 1 


Car. & Kir. 238. 
Annotation :-—Refd. R. v. Hughes (1843), 1 Car. & Kir. 235. 


(b) Other Grounds. 


127. Jury appointed at nomination of party.]—- 
WILLIAM’sS & FLoYD’s CASE (1623), Godb. 428 ; 78 
E.R. 251. 

128. Return made by alderman or freeman— 
In information against alderman.|~— In an informa- 
tion quo warranto against an alderman, the array 
may es challenged, if returned by an alderman or 
a freeman.—R. v. DELME (1714), 10 Mod. Rep. 
199; 88 KE. R. 692. 


Annotations: -Mentd. Brocas v. London Corpn (1720), 1 
Stra. 307; R. vo. Hughes (1727), 1 Barn. K. i. 41. 


129. Jurors’ book improperly compiled.} — 
O’CoNNELL v. R., No. 110, ante. 

130. Panel drawn from former jury book— 
Effect of adjournment of hearing.|— (1) 3 & 4 
Will. 4, c. 91, makes a clear distinction between 
disqualification & exemption. Where, therefore, 
a juryman was returned whose age exceeded sixty 
years, that fact only operated in his favour as an 
sxemption, but was not a ground for challenge as. 
¥ personal disqualification. 

(2) 3 & 4 Will. 4, c. 91, directs a jurors’ book to 
ye made up in each year for use in the year follow- 
ng, & declares that such book shall be in use from 
Jan. 1 for & during one year. In Nov. 1865, at a 
sitting of a special commission, a panel was 
eturned from the then existing jury book; the 
Jurors were not then called, but the sitting was 
duly adjourned to Jan. 19, 1860, at which time 
the trial took place, when the jurors named in the 
return of Nov. 1865, were called :—Held: this 
was not a ground of challenge to the array. 

(3) One of the jurors, who had been duly 


PART VII. SECT. 5, SUB-SECT. 2. = 


IssuE AND ASSESSMENT. 








resent 
empanrls the jury 1291. Jurors’ book improperly com- 
plled.j}—It is no ground of challonge 
to the array that certain jurors were 
on the panel whose names did not 


urors prepared 


ANDERSON (1877), 





in eo , on a dee gp by deft., 

phen eee ve rae ee ag c. Unequal proportion of Roman | appear to be on the jurors’ book.— 
MURCHISON v. MARSH (1845), 4 N. B. R. | Catholica returned.}—The mere fact of KOGARTY v. KH. (1846), i 1. L. R. 53.— 
(2 Kerr) 608.—CAN. a disproportion existing between the | IR, 

a. Action inst officers of cor- | number of Roman Catholics on the 129 ii R. v. BURKE (1867) 
poration—S @ cor -}—-DOE anel returned by the sheriff & on the | 19 Coy ‘C, C. 619.—IR. : 
d. GRANT co. BOYNE (1869), 12 N. B. R. urorar’ book of the year {s not sufficient ey ae ? : 

(1 Han.) 431.—CAN. evidence of unindifferency in the 129 iff Aaa? a v. Ryan, (1914) 

b. Where list of selected furore | sberif.—R. v. Mircuen (1848), 6 | 21. K. 283.—IR. 
prepared for sheriff.}—-Semble: the | State Tr. N.S. 599.—IR. e. Unindif[erency of officer striking 
reasons for quashing the panel, as for d. -}—R. v. Durry (1848), 7 jury yOu ton v., Morsk (1843), 4 
favour, which were founded on the } State Tr. N. 8S. 795.—IR. N. KB. it. (2 Kerr) 77.— CAN. 
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— : -sect. 2, B. (b); sub-sect. 3, | to the polls on that ground; but that such ex- 
ote: a ae ian area o pressions must be proved by extrinsic evidence.— 


returned in Nov. 1865, hide not ees ee it de asi T Ny Sse eae a nae Ald. 471 ; 1 State 
—Held: that was not a ground of challenge tae : 
. ! notations :—.418 to (1) Consd. R. v. Cuffey (1848), 7 State 
a v. R. (1868), L. R. 3 H. L. 306, | ae N. 8. 467. As to 2) Ala. Angell 9. Angell (i836), 1 
o da | Moore, C. Lr. ; : e vw. Public Prosecutor 
“Annotations :—AsB to (1) Bete Ere er he aie Es R. [1921] 2 A. AS hua ri a) Sona a Goan. 1848), 6 
3 P. C. 282. A ‘ onsd. Montreal Stree . U. Spade Te INa eos ‘ r : s . R. 
Narhasatn (1917) Ne d, 170. Generally, Mentd. R. v.' (1844), 1 Cox, C.C. 413 ; Mansell wv. R. (1857), 8 E. & B. 54. 
Meany (1867), 10 Cox, C. C. 506; KR. v. Parnell (1881), 14 
Cox, C. C. 508; Mogul 8.8. Co. v. M‘Gregor, Gow (1889), 
23 Q. B. D. 598; Guinn v. Leathem, [1901] A. C. 495; 
R. v. Tibbits, (1902) 1 K. B. 77; Giblan v. National 
Amalgamated Labourers’ Union of Great Britain & 


Fe ee tier SOS EB Tans Ho. Casement SuB-sECT. 3.—To THE POLLs. 
; .v. BTa or : 7 ; .v. Uas ’ 

(19171 i K. B. 98; Valentine v. Hyde, [1919] 2 Ch. 129; A. In General. 

Javies v. Thomas, [1920] 2 Ch. 189. 


182. Who may be challenged — Whether juror 
after view.|—Notwithstanding a view, a juror may 


Jury struck by Master of Crown Office.]—(1) No 4, challenged when he comes to be sworn (HOLT, 
challenge can be taken either to the array or to C.J.).—ANON. (1705), 6 Mod. Rep. 211; 87 E.R 
the polls, until a full jury have appeared; & 963. _ 


therefore, where the challenges are taken pre- 133. Whether jurors on trial under writ 


viously, they are irregularly made. of trial.|—Qu.: whether there is any ri 
, |—Qu. : : y right of 
(2) The disallowing of a challenge is not a challenge of jurors, on the trial of a cause under a 


ground for a new trial, but for a venire de novo ; it of trial Pree Tercinke ee (18194, 10 
& every challenge must be propounded in such a M& W. B05 . 2 Dowl, N Ss aoe 12 I, i al 


way as that it may be put at the time upon the |, : beak 
nisi prius record, so that the adverse party may ae a seer a i PRIME v. TITCHMARSH, 


either demur, or counterplead, or deny the matter _ 

of challenge, in which last case only triers are to 4, hati ea sa al eer er ae 

be appointed ; & therefore, where the challenges examined to any matter criminal or infamous in 

were not put on the sae he Pepa were Hee at order to challenge 

to be in a condition to ask the opinion of this ct. I P iacsiecs : 

as a matior of ight, upon their auficieney. °° (2) Mano) the Jury have said sieeady thet J 
1ere can be no challenge to the array on : 

the ground of unindifferency in the Master of the ee : oe - + is a good cause of challenge 

Crown Office, he being the officer of the ct. ex- (3) The ‘King fas: power: to: challenge: without 

pressly appointed to nominate the jury. ‘The showing cause till the panel be gone through 

only remedy in such a case is to apply to the ct. by (TreBy, C.J.).—R. v. Cook (1696) m3 State Re 

ra bg appoint some other officer to nominate 311; sub nom. ANON., 1 Salk. 153. 


y . i; 
. : . Annotations :— As to (1) Refd. R. v. Edmonds (1821), 4 
The Master of the Crown Office, in nominating “"y"gald. 471. As to (2) Consd. Ramarge +, Ryan (1832), 
the jury, selected the names of the jurors, & did — 9 Bing. 333. Refd. R. v. Edmonds (1821), 4B. & Ald 


131. Unindifferency of officer striking jury— 


not take them by chance from the freeholders’ i 1. a to Const: Manco v. Ae abet eee is B. 
375. encrally, 3 cil ow HR, 54), vox, ©. C, 
book. He also took those only whose names had 495; Mulcahy t. R. (1867), 15 W. R. 446. 


the addition of ‘‘ esquire’’ or of some higher 








degree ; & included some persons who were in the jay cope To show bias.]—R. v. Epmonps, No. 
commission of the peace :—Held: in so doing he : : 


(4) He also included in his nomination some (1896), 13 State Tr. 311; sub nom. ANon., 1 Salk. 


. 153. 

persons, who, as grand jurymen, had found the : 

indictment, & persisted in his opinion as to their “yy fens i Reld. Rr Edmonds (1821), 4B. & Ald. 
sufficiency, unless the Crown would consent to — (1854), 6 Cox, UC... 495; Mansell v. R. (1857), Dears. & B. 
abandon them, which was done, & others were 375; Muleahy v. R. (1867), 15 W. R. 446. 

then substituted in their places :—Held: he was 137. |—R. v. Epmonns, No. 131, 
wrong in his opinion, but there was no ground for ante. 
presuming partiality. 138. To test expediency of challenge.]— 

(5) The sheriff's officer had neglected to summon Where a party has the right of challenge, he is 
one of the twenty four special jurymen returned not entitled to ask a juryman questions for the 
on the panel :—Held: this was no ground of purpose of eliciting whether it would be expedient 
challenge to the array for unindifferency on the to exercise such right.—R. v. STEWART (1845), 1 
part of the sheriff. Cox, C. ©. 174, 

(6) It is not competent to ask ju en, whether Annotations :—Mentd. R. v. Prince (1868), 38 L. J. M.C. 8: 
special jurymen or tales-man, if t 1ey have not, R. v. Middleton (1873), L. R. 2 C. Cc. R. 38. ; 
a, to the trial, expressed opinions hostile 139. Prosecution by soclety—Right of defen- 

o defts. & their cause, in order to found achallenge dant to Hst of members.}—-A prosecution having 














f. ——.]—STILKS v. GILBERT (1857), vanel.—R. v. McNaMarRa (1914), 19 ar that t 
8 N. B. R. (3 All.) 603.—CAN. B.C. I. 193.--CAN. prepared aay Hist Panwa © 
g. ——.}—-WoopastTock Ry. Co. nr. k. Hreach of duty by sheriff— oe , BADR, he RO see 
Tupper (i869), 18. N.B. R. (1 Han.) directory DrOrisons LOA challeiee Co. CAN . . 
454.—OAN. the array of @ special fury which im- __™- Jnclusion of unqualified persons. 
h. Change of law.1—Where a now Puter.ta the sberifl a breach of duty in aotay* that eome of the Turow nemed 
Aot governing the selection & summon- datory provisions of Jury Act is bad !2 the sheriff’s panel are not on the 
ing of juries comes into force after a {n substance WH ft. EsMONDE list of persons qualified to serve as 


jury for a particular assize has been Tay ee urors.—Dow v. DIBRLEK 
selected & summoned under the old (1870). 18 W. R. 711.—IR. _B. R.( Han.) heir Neca ee 12 


Act, but beforo the tria) commences, 1. Annual 4 list not prepared. ees 
this is not @ good objection to the —It isnot aground of challengeto the 16'N. Bolts bug.) 493 CANO 
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been instituted by the Society for the Suppression 
of Vice i eft., & a rule nisi having been 
obtained, to furnish deft. with a list of the members 
of the Society : & the counsel for the Society, on 
showing cause, having offered to furnish the officer 
of the ct. with the names of the members of the 
Society, the rule was discharged on an under- 
taking to that effect.— _R. v. NICHOLSON (1840), 8 
Dowl. 422; 4 Jur. 558. 

140. -|—Where a deft. has been in- 
dicted for a libel by a certain assocn., but has not 
pleaded to the indictment &, under these circum- 
stances, applies for a rule calling on the solrs. of 
the assocn. to furnish him with a list of the persons 
so associated, in order to sect them aside at the 
reduction of the special jury list, the ct. will 
refuse the motion as premature.—R. v. RICHARD- 
sON (1840), 4 Jur. 319. 

141. Form of challenge.|—-CARMARTHEN CORPN. 
v. Evans, No. 108, ante. 

142. Effect of challenge—Whether withdrawn 
juror may be sworn afterwards.}] — A juror 
challenged and withdrawn, may be atterwards 
sworn.—MILLS v. SNOWBALL (1589), Cro. Eliz. 
142; 78 BK. R. 399. 

143. -|—It is a mistrial if any juror 
who has been challenged by the parties, afterwards 
tries the cause.—Moor v. VAUGHAN (1595), Cro. 
Eliz. 480; 78 E. R. 670. 




















144. ——— --—.]— REGICIDES’ Cask, No. 238, 
post. 
145. Juror sworn as talesman.|— 


If a juror who was challenged appear on the tales 
& try the cause, judgment shall be stayed.— 
IIUNGATE v. LIAMOND (1590), Cro. Eliz. 188; 78 
KB. R. 445. 
Annotation :—Refd. Hudson v. Banks (1604), Cro. Jac. 28. 

146. —-—.]—A man challenged as a 
juryman cannot be sworn as a talesman.—TARKER 
v. THORNTON (1725), 2 Ld. Raym. 1410; 1 Stra. 
640; 92 EK. R. 418 

147. Loss of right of challenge—Special jury 
struck by request.|—Person not hindered of his 
ancient right of challenge, by the striking of a 
special jury at his request.—R. v. JOHNSON (1734), 
Cunn. 110; 2 Stra. 1000; 94 E. R. 1094. 
-Innotation :—Refd. R. v. Edmonds (1821), 4 B. & Ald. 471. 

Joinder of felony misdemeanour.|]—See Indict- 
ments Act, 1915 (c. 90), 8. 4. 
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B. Peremptory. 
(a) By Accused. 

See 1825 Act, s. 29. 

148. In what cases allowed — On charge of 
felony.]—In an appeal of manslaughter it was 
agreed that deft. might challenge twenty per- 
Sin eed yd as in eee oe of an indictment.— 

AN v. NTER (1555), re, K. B. 12; 
E. R. 406. paki epaia saan ad 
Annotation :—Refd. Gray v. R. (1844), 11 Cl. & Fin. 427. 


149. - Not confined to capital offences.| 
—-The right of a deft. to a peremptory challenge 
of jurors to the number of twenty, exists in all 
cases of felony, & is not conlined to those which 
are punishable capitally—GRay v. R. (1844), 11 
Ci. & Fin. 427; 6 State Tr. N.S. 117; 1 Car. & 
Kir. 505, n.; 3 L. T. O. S. 449; & Jur. 879; 8 

i. R. 1164, H. L. 

Annotations :—Refd. O’Brien v. R. (1849), 2 H. L. Cas, 465; 
Mansell v. R. (1857), 8 KE. & B. 54; Lovinger v. R. (1870), 
IL. R. 3 P. C. 282. Mentd. Campbell v. R. (1847), 11 
Q. B. 814; Grace v. Ossory (Lord Bp.) (1848), 4 Cox, C. C. 
159; KR. wv. Martin (1848), 6 State Tr. N.S. 925; King 
vw. R. (1849), 14 Q. B. 3813 Re. Faderman (1850), 4 Cox, 
C. C. 359; Winsor uv, R. (1866), L. R. 1 Q. B. 2803 Tip- 
perary Case (1875), 3 O'M. & H. 19. 

150. ——— Misprision of treason.]— 
GARNET’S CASE (1605), 3 Co. Inst. 27. 

Annotations :—Conad. Gray v. R. (1844), 11 Cl. & Fin. 427. 
Refd. Lovinger v. Rt. (1870), 39 L. J. PC. 49. 

Joined with misdemeanour.]— See 

Indictments Act, 1915 (c. 90), 8s. 4. 

Sce, also, No. 158, post. 

151. On all capital charges.]—~-GARNET’S 
CAsE (1605), 3 Co. Inst. 27. 

Annotations :— Consd. Gray rv. RB, raat 11 CL & Fin. 427. 
Refd. Levinger v. RB. (1870), 39 L. J. B.C. 40. 

152. On charge of treason.|-—-R. v. 
MACGUIRE (LORD) (1645), 4 State Tr. 653. 
Annotations :-—Refd. R. v. Martin (1848), 6 Stato Tr. N. &. 

025. Mentd. Wensleydale Peerage Case (1856), 8 Stato 

Tr. N. S. 479. 

153. .J—CHARNOCK’S CAsE (1696), 3 
Salk. 80; Holt, K. B. 133; 12 State Tr. 137; 91 
E.R. 704. 

Annotation :—Mentd. R. v. Duffy (1849), 4 Cox, (. C. 204. 
See, also, No. 158, post 
154. On charge of misdemeanour.}—RK. 

v. READING (1679), 7 State Tr. 259. 


innotations :-—Consd. Gray v. HR. (1844), 11 CL & Fin. 427. 
Mentd. R. v. Boyes (1860), 2 FL & FL. 157; Ke rv. Boyes 
(1861), 1 B. & 8. 311. 
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141i. Form of challenye.}—A party 
Sena ins a juror should make his 
objection in such a manner that the 
Judge, or the clerk of the ct. can hear 
him; & unless he does son, he cannot 
raise the o!.jection after the juror is 
aworn.— PITFIELD v. KIMTRALL (1880), 
20 N. B. R. 193.—CAN. 


141 ii, ———-.}—R. v. CONRAHY (1839), 
1 Craw. & D. 56.—IR. 

0. tight to order jurors to stand 
aside—Kight of Crown.'— Upon the 
trial of a party indicted for tnis- 
demeanour, the Crown has a right to 
cause jurors to stand aside until the 
whole panel is gune through.—R. pv. 
BENJAMIN (1854), 4 C. P. 179.—CAN. 


p. ——.}+—On a crimina) 
trial the Crown has a right to direct 
jurors called to stand aside, & is not 
bound to challenge for cause until the 
whole panel is perused.— I. v. CHASSON 
(1876), 16 N. B. Rt. (3 Pug.) 546.—CAN. 


q. ———— —-—.J)—R. rv. Saurrn (1876), 
38 U. Cc. R. 218.—CAN. 





MiGiGac: (3915) 33° wo Lo ns S 

E e s . : 

W. W. R. 804.—CAN. 
v. CHURTON, 


t.—— ——.j]— R. 
[1919] ] Ww. Ww. HR. 774.—CAN. 
l.—VOL. XXX. 





toe 


a. .] a 
oe (1909), 29 N. Z L. ht. 376.— 


b. tight of private prosecutor. ) 
—Rh. v. PATTESON (1875), 36 U. C, lh. 
129.— CAN. 

CG. -)—A_ private pro- 
secutor has the same right as the 
Crown to direct jurors to stand aside.— 
kt. v. MCLEAN (1877),17 N. B. . (LP. 
& B.) 377.—CAN. 


d. ——.}—The right of order- 
ng jurors to stand by, in cases of 
demeanour may be exercised by a 
pay ste prosecutor equally with the 
sYrown.— Kt. vo. M‘'GOWAN (1858), cited 
in llI.C. L. R. at p. 188.--IR. 


e. At criminal trial.J}— Upon the 
selection of a jury at a criminal trial, 
a juryman may ~be_peremptorily 
C Sayed or challenged for cause.— 
K. v. ARRI 1922), 6 D. lh. kt. 647 . 
61 O. L. R. 606; 36 Can. Crim. Cas. 
305.—CAN. 

f. Right to continue challenge — 














A fler nel reduced to twenty-four.)— 
us v. CaBEY (1877), 13 Cox, C. C. 645.—- 


g. ——.]—R. v. PARNELL (1880), 8 
L. R. Ir. 17.—1R. 
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148{. In what cases allowed —- On 
charde of felony.)--Every person 
arraigned for any treason, felony, or 
misdemeanour shall be admitted to 
challenge peremptorily to the number 
of twenty jurors.—LEVINGER wv i. 
(1870), 39 L. J. P.O. 49.~- AUS. 

148 ii. —-— --—.)- A right to 
challenge Pees tel da | dees uot exist 
{n trials for transportable felonf{es.— 
ANON. (1832), 1 Craw. & D. 189, n.—-IR, 


162i. -——- On charge of treason.)-— 
pe NEN v. R. (1870), 23 L. 8. 3862.— 
AUS. 


of miade- 


15841. —-—- On _ charge 
(1870), 


mranour,j~ LEVINGER wv. RK, 
sy L. J.P. C. 40. -AUB. 

h. Trial of foreigner.) — A 
foreigner on trial by a jury de medtotale 
has no ht of peremptory challenge 
as regards the foreign panel then 
returned by the sherfl¥.— R.v. An TOON 
(1866), 3 Vv. Ww. & A’B. 41.—AUS. 


k,. — }— LEVINGER wv. RK. 
(1870), 23 L. +, 62.— AUS 

l. —— After challenge Fede sendd affec- 
tum.}—Prisoner may challenge a juror 





—~ aero 


e 
remptorily, after a challenge to the 
vror projder affectum haa been found 
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Sect. 5.—Challenge: 


(a) & (b) 4.) 


155. JR. v. OaTes (1685), 10 
State Tr. 1079. 


Annotation :—Mentd. Jones v. Randall (1774), 1 Cowp. 17. 


Sub-sect. 8, B. (a) & (b), & C. 














156, —— |}—R. v. CELLIER (1680), 7 
State Tr. 1183. 
—— Joined baa felony.]|—See Indict- 
ments Act, 1915 (c. 90), s. 4. 
157. ——— On collateral Iissues.] —R. v. Rat- 


CLIFFE (1746), 18 State Tr. 429; Fost. 40; 1 Wils. 
150; 95 EB. R. 6433; sub nom. R. v. RADCLIFFE, 
1 Wm. Bl. 8. 

Annotations Rete, Gray v. eoyneaey 11 Cl. - Fin. 427. 
Mentd. R. v. D’Hon (1764), 1 Wm. BI. 510; R. v. Rogers 
(1765), e ‘Burr. 1809; Duberly ov. aap eS g (1781), 3 Peake, 
132; f R. v. Garside & Mosley (183 266 
R. Antrobus (1835), ? Ad. & El. ea: 

(1848), 3 Cox, C. C. 509 

158. In elvil cases. — The right to chal- 
lenge the jury, whether it be common or 4 
special jury, peremptorily & without cause, does 
not exist in civil actions. 

There is no right of peremptory challenge except 
in cases of felony & treason (PARKE, B.).—CREED 
v. Misner (1854), 9 Exch. 472; 2 C. L. R. 1002; 
23 L. J. Ex. 148; 22 L. T. O. S. 245; 18 Jur. 
228; 2 W.R. 196; 156 E. R. 202. 


‘anedidtnis :—Mentd. Rolin v. Steward (1854), 2 C. L R. 
959; Humphrey v. Nowland (1862),15 Moo. P. C. C. 343. 


I. v. Dowling 











159. -|— PEARSE v. RoGeErs, No. 
198, post. 
160. ——— After challenge for cause disallowed.] 


—MULCARY ». R. (1868), L. R. 3 H. L. 306, H. L. 


Annotutions :—~ Refd. Lovinger v. R. (1870), L. R. 8 P. 
282. Mentd. R. es Meany Sey ee Ww. Ri 1082; Rio 
Parnol) (1881), 14 Co gul 8.8. Co. v. 


on 

ray ae Gow (1889), 03 ‘ D508 ; quinn v, Peat. 

MDOT AG. 4054, Te. o. Tibbits, (190210 

v. National Amalgamated Labonrors' Union of Gaerne 

Britain & Ireland, (1903) 2 K. B. 600; R. v. Lynch (1903), 

61 W. Wt. 619: R. v. Brallsford, [1905] 2k. B B. 730 ; 

oe Street ee v. Normandin, MoT} A. C. 170; 

% v. Casement, (1917) 1 K. Valentine - + de, 

(toro 2 Ch. 120; Davies v. Thomas, {1920] 2 Ch 

; Challenge by one of two accused.]—Scee cub: are 
» post. 

161. To what number allowed — Joint indict- 
ment of accused.|—-Where several are arraigned 
upon one indictment for the samo offence, every 
prisoner may challenge peremptorily his number, 
& if one venire farias is awarded for all, he that is 
challenged by one shall be drawn against all. But 
in such case, before justices of gaol delivery, the 
pene may be severed, & the same jury be returned 

otween the King & each of the prisoners by him- 
a ae v. SALISBURY (1553), 1 Plowd. 100; 75 
q 158. 


162, —--- -—--—-.] — CHARNOCK’s CASE (1696), 8 
Salk. 80; Holt, K. B. 183; 12 State Tr. 1377; 
91 BH. R. 704. 


Annotation :-—Mentd. R. v. Duffy (1849), 4 Cox, C. C. 204. 








168. On charge of felony.] —- NEWMAN uv. 
PUNTER, No. 148, ante. 
164, ~———.] —-Gray v. R., No. 149, ante. 


165. ——— On charge of treason jJ—R. v. Mac- 
GUIRE Neeispiiee a (1645), 4 State Tr. 653. 
ane R. vo. Martin (1848), 6 State Tr. N. S. 
aD ee Monti. ‘Wonsleydate Peerage Case (1856), 8 Stats 
r. 


J URIES. 





166. —— — CHARNOCK’s CaSsB (1696), 
8 Salk. 80 ; Holt, ] . B. 183; 12 State Tr. 13877; 
91 E. R. 704. 

Annotation :-—Mentd. R. v. Duffy (1849), 4 Cox, C. C. 294. 
—— Procedure on indictment for attempt 
to injure ine sovereign.|—See Treason Act, 18 
(c. 51), 8. 1. 

Effect of excessive challenge—On ra of high 
treason.]|—See Treason Act, 1695 (c. 3), s. 2. 

On charge of felony oe piracy.] — See 
Criminal Law Act, 1827 (c. 28), 8. 3. 

1867. Whether challenge can be withdrawn.) — 
(1) Since 1825 Act the Crown is not to be put to 
show grounds of challenge of jurors, in a case of 
felony, till the panel is exhausted ; & that statute 
makes no alteration of the law in this respect. 

(2) A pe ctaaaed in a case of felony, having 
challenged twenty jurors peremptorily, cannot 
withdraw one of those challenges, to challenge 
another juror, instead of one that he had pre- 
viously challenged.—R. v. PARRY (1837), 7 C. & P. 
836. 








(b) By the Crown. 
See 1825 Act, s. 29; 33 Edw. 1, c. 4 (1305). 
168. General Dg et Nei v. BROOKS (1591), 
Moore, K. B. 595; 72 E. R. 7 
169. Whether cetlon allowed.|—-R. v. 
HAWKINS (1669), 6 State Tr. 921. 


C. For Cause. 
(a) In General. 


170. What jurors may be challenged — Special 
put Ons = WV OREEES v. FoQquet (1856), 27 L. T. 0.8. 





71. ——— Appeal from ruling of Judge — How 
parish -}—WoORSLEY v. Foqugt (1856), 27 L. T. 


oe Whether limited.]—R. v. Gracnu, No. 202, 
os 

173. Challenge for unindifferency—How deter- 
mined.j--DaLston & NICHOLS v. ALL-SOULS 
COLLEGE OxFoRD (MASTER & FELLOWS) (1623), 
Palm. 363; 81 BK. R. 1125. 

174, —~—— Form of oath.}|—ANON. (1689), 
1 Salk. 152; 91 KE. R. 140. 

176. —-—— What questions may be asked.] 
—-R. v. Lacey, No. 91, ante. 

Challenge for lack of qualification—How deter- 
mined.|— See 1825 Act, s. 50. 


(6) Grounds for Challenge. 
i. In General. 

176. Propter defectum—Juror over age.]—-MUL- 
cAHY v. R., No. 130, ante. 

177, ——-- Juror not on current jury book — 
Effect of adjournment of hearing.|—MvuLcauy v. 
R., No. 130, ante. 

Alienage.]—Sce Aliens Restriction (Amend- 
ment) Act, 1019 (c. 92), s. 8. 

178. Propter affectum——Relationship—Must be 
legitimate.|—-ANON. (1368), Jenk. 47; 145 E. R. 
35. 

179. Juror’s wife akin to party.}— 
(1) If a juror’s wife is of kin by blood to a pitf. or 




















against prisoner by triers.—R. v. 


UGHRS any ay 2 eta & TD. 396; 
Ir. Cir. Rep. 274, 422.—IR, 
161i. Toa what ita allowed— 


Jot indictment of accuased.}—-On the 
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On second perusal 
After the list of jurors has eieea meitlea 
& gone through, a number having becn 


oing through of the 


anel.—R, v 
HURTON, [1919] 1 W , 
CAN. 


R774 


PART VII. saat 5, SUB-SECT. 3.— 


selection of the jury in a trial for | directed at the natanoe of the Crown to C. (b) (i). 

seditious conspiracy, though the in- | stand aside complete jury not 

diotment contains a number of mptory obtained, aithos h the wn may not n. Propter ectum — Alienage.} — 
Loh lca regal tofour aed have exhaus its number of | The objection that one of the 4c jurors 


cual en v. SN pare { 0 
Vv. R. 62 rye 61 D. Hobo challenge poremp 


eremptory challenges, it 
5 toril 


is disqualified, belng an alien, should 
be taken by challenge. —STEPHENSON 


cannot 
y on the second 
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deft., it is principal chall _ for this wife or her 
issue may happen to be heir to the party in the case, 
but to make this a good challenge this wife ought 
to he alive or to have left issue. 

(2) Jurors ought to have three qualities: (a) to 
be vicuni to the place where the matter at issue 
arises; (b) to be of sufficient estate according to 
law; & (c) to be impartial.—ANON. (1429), Jenk. 
96; 145 E. R. 69. 

180. ——— ——.]—-A juror having been on the 
Grand Jury, or of the coroner’s inquest, or being 
uncle to the prisoner, are good causes of challenge. 


—YounG v, SLAUGHTERFORD (1709), 11 Mod. Rep. 
228; 88 E. R. 1007. 
181. ———_ Juror steward of manor— Where 


defendant a copyholder.|—ANoN. (1536), Benl. 6; 
713 E. R. 936. 








182. ——— Juror’s child baptised by plaintiff.]— 
ANON, (1537), Benl. 6; 73 E. R. 935. 

183. ——— Juror of former trial selected on new 
trial.|—Lone’s Case (1584), Cro. Eliz. 343; 78 
E. R. 298. 

184. Juror previously arbitrator In same 


case.|—It is not a principal challenge, that one 
returned of the jury was chosen comr. by the other 
party, for examination of witnesses in the Ct. of 
Ch.; but it is a principal challenge, that one 
returned of the jury was an arbitrator for the other 
part y.—PEacock’s CasE (1611), 9 Co. Rep. 70 b; 
77 EB. R. 837. 

185. .}] —It is a principal challenge 
to a juror, that he was an arbitrator before in the 
same case, because it is intended, that he will 
incline to that party to which he inclined before : 
but it is contrary of a comr., because he is elected 
indifferent (Cokr, C.J.).--FORTESCUE & COAKE’S 
Case (1612), Godb. 193 ; 78 E. R. 117. 

186. Juror previously a commissioner for 
ae evidence.|—-PEACOcKk’s Case, No. 184, 
ante, 




















187. -|—FortTEscuE & COARKE’s CASE, 
No. 185, ante. 
188 Juror at trial of another prisoner— 





Prisoners jointly indicted but separately arraigned.]| 
--REGICIDES’ CASE, No. 238, post. 

189. —-— Serving on Grand Jury—Finding true 
bill against accused.j)—R. v. PERCIVAL (1665), 1 
Sid. 243 ; 82 KE. R. 1083. 
inno chan :—Mentd. RK. v. Tuchin (1704), 2 Ld. Raym. 


190. —— ——— Though not bill on which 
accused charged.|—R. v. OaTEs (1685), 10 State 
Tr. 1079. 

Annotation :—Mentd. Jones v. Randall (1774), 1 Cowp. 17. 











191. -]—YOUNG v. SLAUGHTERFORD, 
No. 180, ante. 
192. .]—On trial of anindictment form's- 








demeanour by a special jury, a juryman, after being 
sworn, stated himself to have been one of the grand 
jury who found the bill. He continued, however, 
in the box, deft. not consenting to his being with- 
drawn. It did not appear whether deft. knew of 
the objection before the juror stated it. On 
motion for a new trial by deft. after conviction :— 
Held: not a mistrial.—R. v. SULLIVAN (1838), 8 


v. FRASER (1885), 24 N. B. R. 482.— 
CAN. 


o. Juror under age.}-—— Semble : 
the objection that one of the jury is 
& minor must be taken by challenge. 
—R. ov. Ae STEAD & NEEDHAM 
(1881), 2 N.S. W.L. R. 194.—AUS. 

183i. Propter affecdum — Juror of 
ormer trial selected on new trial. 

he fact that a member of a special 
ury was one of the jurors at a former 
trial aa ground of challenge at 








"4964. 


a now trial.—HAaAkRis v. 
(1902), 9 B. C. R. 303.—-CAN 


183 ii. ——— ———.}—R. 
(1832), 1 Craw & D. 190, n.—IR. 
188i. ——— Juror 
atel conere Join : 
ae y arr 2 
MoGiLt (1909), 29 N. Z. L. R. 376.—— 


Expression Rye ii-uill by 
juror.}—R. »v. HUGHES (1842), 2 Craw. 
& D. 396; Ir. Clr. Hep. 274, 422.~—IR. 
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Ad. & El. 831; 1 Per. & Dav. 96; 1 Will. Woll. & 

ee 8L.J.M.C.3; 83. P.16; 112 E.R. 
193. Serving on coroner’s inquest.) — 

YOUNG v. SLAUGHTERFORD, No. 180, ane. 

104. Juror foreman of jury — At trial of 
previous action for bribery at same election—Action 
between different parties.|—No cause of challenge 
that juror had been foreman of another jury who 
had tried another action between other parties 
for bribery, alleged to have been committed at 
the same election.—Marsu v. CoprocKk (1840), 9 
C. & P. 480. 

195. ——— Expression of ill-will by juror — 
ee to find accused guilty.]—R. v. Coox, No. 

, ante. 














196. ———.] — R. v. O’Corany, No. 227, 
por. 

197. ——- ——-.] — Rh. v. Epmonps, No. 13], 
ante. 

198. —— Juror disapproving judge’s 


ruling in favour of party challenging.) —A juror 
cannot, in a civil case, be challenged without 
cause; & it is no cause of challenge that, in a 
previous case, the juror has shown some dissatis- 
faction with the law as laid down by the judge in 
favour of the party challenging. PEARSE »v. 
RoaeErRs (1860), 2 F. & F. 1387. 

199. --—- Juror interested in cause —- Though 
interest slight.) —-Hrskrtit v. BRADDOCK, No. 120, 
ante. 

200. ———- Where juror took part in subject- 
matter of indictment.|—Jt is wu good ground of 
challenge that a juror has taken an active part in 
the affair out of which the indictinent has arisen.-— 
R. v. SWAIN (1838), 2 Lew. C. C. 1163 2 Mood. 
& R.112; 168 KW. R. 1008. 

201. ——— Juror never returning verdict for 
Crown.}— It is not a good ground of challenge that 
a juror has sat several times on the assizes, & in 
no case, where he has been a juryman, has a 
verdict for the Crown been given. —R. v. SAWDON 
(1838), 2 Lew. C.C. 117; 168 1. R. 1000. 

202. —-— Juror client of accused attorney.] -— 
(1) If on the trial of a case of felony the prisoner 
peremptorily challenge some of the jurors, & the 
counsel for the prosecution also challenge sv many 
that a full jury cannot be had, the proper course 
is to call over the whole of the panel in the same 
order as before, only ne those who have 
been peremptory challenged by the prisoner, & 
as each juror then appears, for the counsel for the 
prosecution to state their cause of challenge, & if 
they have sufficient cause & the prisoner does not 
challenge, for such Juror to be sworn. 

(2) It is no cause of challenge of a juror by the 
counsel for the prosecution in a case of felony, 
that the juror is a client of the prisoner who is an 
attorney. 

(3) Nor that the juror has visited the prisoner 
as a friend since he has been in prison. 

(4) In a case of felony, after a prisoner has 
challenged twenty of the jurors peremptorily, he 
may still examine any other of the jurors, who are 


196 ii. -—-- —-——.] —Expreassions of 
opinion by jurors are uot ground of 
challenge unless they are. corrupt 
declarations proceeding from {ill-will 
against prisoncr.—R. v. MARTIN (1848), 
6 State rr. N. 8. 925.-—IR. 


p. Juror tntereated in cause.) 
none fA ohetenre averring that a juror was 
interusted in the conviction of the 
prisoner under a charter qrecene to 
the corpn. the goods of felons to be 
convicted within the city, the juror 


DUNSMUIK 
v. DUNNE 
another 


icted but 
io. Pyke & 


at trial o 
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Sect. 5.—Challenge . Sub-sect. 3, C3 (db) dey ut. & qi1., 
(c), & D.; sub-sect, 4.] 
subsequently called, as to their qualification.— 


RB. v. GEACH (1840), 9 C. & P. 499. 
Annotuttons :-—A8 to 1) Consd. rasan ev (1857), 8 E. & 


a Generally, Retd. Gray v. R. (1844), 11 Cl. & Fin. 

203. ——- Juror visiting accused in prison.] -- 
R. v. GEacH, No. 202, ante. 

204. ——— Juror director of insurance company 





action against an insurance office on a lite policy, 
it is no objection to a special juror being sworn, 
that he is a director of another insurance office, 
unless that office has granted a policy on the life 
in question, & the amount of that policy be unpaid. 
—CORAIG v. FENN (1841), Car. & M. 43, N.P. 

205. Juror member of provisional com- 
mittee—Defendant membei of same committee. |]— 
(1) Where it appeared that, on the trial of an 
action against a committeeman of a projected 
railway co., one of the jury was also a member of 
the committee, & had been sued in respect of the 
claim then in question, the ct. granted a new trial, 
on payment of costs. 

(2) The affidavit of a juryman may be received 
to explain the circumstances under which he came 
into the jury box on the trial of a cause affecting 
his own interest, though his affidavit of what 
occurred in the box during the trial is not 
receivable. 

One of the gentlemen who served as foreman 
was a brother provisional committeeman of the 
same co. with deft., who had the verdict. This 
appears to us to be wrong (LORD DENMAN, C.J.).— 
BAILEY v. MACAULAY, BAILEY v. PEARSON, 
BAILEY v. HAINES, BAILEY v. em 
Dawson v. WAY, WILSON v. HOLDEN (1849), 1 
Q. 3.815; 19L.J.Q.B.73; 141. 7. 0.8. toa: 
14 Jur. 80; 116 BE. R. 1475. 

Annotations : Generally, Mentd. Norris v. Cottle nb00), 7 


H. LL, Cas. 647; Patrick ¢. Roynolds yee 1c 
7275 Pilot w. Craze (1888), 4°. L. R. 45: 


206. Juror member of SoAnpAne —~ Com- 

pany party to action.}—Where a public co. is a 
arty to an action, the mere fact that one of the 

Jurymen was a shareholder in the co. is no ground 
for granting a new trial. 

This was a motion for a new trial, on the ground 
of one of the jurymen being a shareholder in the 
railway co., & consequently open to a challenge if 
the fact had been known (PoLLock, C.B. I 
WILLIAMS v. GREAT WESTERN Ry. Co. (1858), : 
H.& N. 869; 281. J. Ex.2; 32 L. T. 0. S17; 
7 W.R. 07; 157 E.R. 720. 


Annotatwns : —Consd. Montreal Street Ry. Co. ». Normandin, 
a A. O. 170. Refd. Irwin v. Grey (1865), 19C. B.N.S S 








ie Juror indebted to party.) — See No. 211, 
pos 

207. ---—— Conscientious objection to capital 
punishment.]— MANSELL v. R., No. 233, post. 


boeing a burgess, & also a ratepay er 
Hable to be rated for the deficiency of 


pitt. 
the borough funds erates bad.— 





the jurors is a @ shareholder in “the cO., - a 
should exercise his right of 
challongo if he objects to the peurer® 


J URIES. 


208. Propter delictum— Juror having been 
attainted of felony.|—It appears... that if one 
be attainted of felony & ardoned he shall not be 
sworn of a jury... & this is a good challenge to 
@ juror returned to serve that he hath been before 
attainted of felony & though pardoned for the 
same yet he is not a fit person to serve of a jury 
(CoKE, C.J.).—BROWN v. CRASHAW (1614), 2 
Bulst. 154; 80 E. R. 1028. 

‘Annotalun :~-Refd, Pendock d. Mackinder e. Mackinder 
(1755), Willes, 665. 

208. ——— Juror answering in name of another.) 
—-Where Rh. C. answered to the name of J. C. on 
the sheriff’s panel, at the trial of a prisoner for a 
capital felony, it is mere matter of challenge, & 
after verdict cannot be taken advantage of by 
the party convicted, as a mistrial.—-JURYMAN’s 
CASE (1783), 12 East, 231, n.; 104 EH. R. 90, 
Cc. C. R. 

Annotations :—Distd. Hill v, Yates (1810), 12 Rg 229; 
Dovey v. Hobson aE 2 Marsh. 154; R. Tremaine 
(1826), 7 Dow. & RK B. 684. Consd. R. v. Mellor (1853), 
an or, C. C. 454. *Kpia. KR. v. Bottomley (1922), 127 L. 


Grounds for challenge—Whether ground for new 
trial.]—Sce PRACTICE. 


ii. Whether Challenge Principal or to the Favour. 


210. Relationship — Juror’s wife akin to party.| 
—- ANON. (1429), No. 179, ante. 

211. Juror indebted to party.) —- That a juror is 
in debt to pltf. or deft., is not ground for a 

‘principal’? challenge.—ANON. (1534), Moore, 
K.B.3; Ben. 13; Benl.5; 72 KE. R. 398. 

212. Juror steward of manor—Of which defen- 
al a copyholder.|— ANON. (1536), Benl. 6; 73 

t. 935. 

213. Juror’ s child baptised by party.] — ANON. 
(1537), Benl. 6; 73 E. R. 935. 

214. Juror on previous trial called on new 
trial.]—-Lona’s CasE (1584), Cro. Eliz. 33; 78 
KE. RR. 298. 

215. Juror formerly arbitrator in same case.]— 
PEACOCK’sS CASE, No. 184, ante. 

216. — —.| — ForTESCUE & COAKE’s CaSE, No. 
185, ante. 


ii. Discovery of Grounds during or after Trial. 

217. Discovery of grounds during trial — 
Whether ground for discharging Jury.]—If during 
the trial of a case of felony, it be discovered that 
the prisoner has a relation on the jury, this is no 
ground for discharging the jury, & the case must 
proceed.—R. v. WARDLE (1842), Car. & M. 647. 

Whether ground for new trial.|—-See PRACTICE. 


(c) Time for Showing Cause. 

218. General rule.] -- lf a party challenges the 
polls, he must show cause in the case of each juror 
as he challenges him.—LUKE v. CLERK (1615), 
Moore, K. B. 846 5 | 72 H.R. 944. 

” ¢. No lst returned “for th three years.) 


—It is not a ground of challenge to 
the polls that no list has been returned 


KH. v. MARTIN (1848), 6 State Tr. N. 8. Sipe -— RICHARDSON 0. to the socretary-treasurer of the county 
925.—IR. NV car Sore INSURANCE Co, er) for three years.— FARNELL t. CONWAY 
BE pode ned hs pind baa Ay cet 17 C. P. 341.—CAN. (1918), 45 N. B. R. 343.—CAN 

o action, }—A person uror incorrectly summoned. 
named (i tn he. ‘Act of Incorporation & | , q. ~——_ Mone by juror chaitcuee c the poll, on the ead 


in the Nst of subscribers, who never 
authorised his name to be used or held 
any shares in the oo., ceases to be a 
member thereof after the first mect r. 
to organise the co., & is not disqualifi 

asa juror in an action brought by eee 





on & epecial jury list after it had been 
-~PORTLAND & LANCASTER STE rednoed :—Held: he was liable to 
Co. ». Pratt (1850), 7 N. B. R challenge ~ ‘this s diag nalification when 


FERRY 
(2 All.) 17.—CAN. 

206 fi. ——— ———-, }—In an action 
against an ingurance oo. where one of 


about to 





owurds  ‘proarcu eit v. 
EATRICE CAE SO): peal & D. Abr. C. 513. 


Juror a councillor, 
-——The name of a town councillor st 


eee “4 oh ie "Gas. 308 ; 10 E. R. 
154.—IR. 


ITZ- | that the juror was not summoned as 
by law he ought, insufficient .— 


is 
FoGARTY wv. R. (1846), 101. L. R. 53.— 
town IR. 


PART VII. sod tg SUB-SECT. 3.— 
2181. General rule.}-— Where a 
prisoner pon his arraignment 


Shallonges a juror for cause he is pene 
to state & prove the cause 


RRETT v. LONG 


Part VII.—Juries or Issuz anp ASSESSMENT. 


219. ——— Before examination on the voir dire.] 
—R. v. DOWLING, No. 72, ante. 

220. Challenge by the Crown.|—-R. v. HARLEs- 
Ton (1870), Y. B. 44 Edw. 3, fo. 38, pl. 32; 
Staundford’s Pleas of the Crown, 162 b. 

Annotation :—Refd. Mansell v. R. (1857), 8 E. & B. 54. 

221. ——.] —R. v. FITZHARRIs (1681), 8 State 


Tr. 224. 


Annotations ; 


:—Consd. Mansell v. R. (1857), Dears. & B. 375. 
entd. R. v. Layer (1722), 8 
ansard (1840), 3 State Tr 


Mod. alt 2; Stockdale v. 
H . N. 8S. 723; 
Gossett (1884), 50 L. T. 620 


Bradlangh v. 
222. ——-.] —R. v. CONINGSMARK (1682), 9 
State Tr. 1. 
Annotation :—Refd. Mansell v. R. (1857), 8 E. & B. 54. 
223. .|—The Crown is not bound to assign 
cause for a challenge until the panel has been gone 
through.—R. v. GRAHME (1691), 12 State Tr. 
645; 4 Hargrave’s State Tr. 406. 


Annotations :—Mentd. HR. v. Knowles (1694), 12 Mod. Rep: 
55; lk. v. Crosby (1695), 12 Mod. Rep. 72; R. v. Layer 





(1722), 8 Mod. Rep. 82; R. v. Dowling (1848), 3 Cox, 
c. C. 509; R. v. McCafferty (1867), 10 Cox, C. C. 603; 
Rt. v. Meany (1867), 10 Cox, C. C. 506. 


224. .|—R. v. Cook, No. 134, ante. 
225. ——.j|—-R. v. COWPER (1699), 13 State Tr. 


1106. 
Anaionen :—Consd. Manscl! v. R. (1857), Dears. & B. 
4. 


228. |— R. v. HORNE Tooke (1794), 25 


State Tr. 1. 

Annotations :~Refd. R. v. Frost (1840), 4 State Tr. N. 8. 
85; Mansell v. R. (1857), 8 E. & B. 54. Mentd. R. v. 
Stone (1796), 25 Stato Tr. 1155; Eagleton & Coventry 
v. Kingston (1803), 8 Ves. 438; R. v. Lambert & Perry 
(1810), 31 State Tr. 335; KR. v. Watson (1817), 32 State 
Tr. 1; Redford v. Birley (1822), 3 Stark. 76; RK. v. Smith 
(1828), 8B. & C. 3413 R.v. Parry (1837), 7 C. & P. 836; 
It. v. Zulueta (1843), 1 Car. & Kir, 215; Conway & Lynch 
vw. KR. (1845), 5 L. T. O. S. 458; Lt. eo. Grant, Ranken & 
Hamilton (1848), State Tr. N. 
(1867), 15 W. R. 1082. 


227. -| — (1) Two men were indicted on a 
charge of high treason in that they did at M., in 
the county of K. aid in the hostile invasion of the 
Kingdom by ships & armed men. Objection was 
taken to the advantage gained by the Crown where 
the panel consisted of a large number of jurors it 
being asserted that forty-eight men was the extreme 
limit; but this objection was overruled, & the 
A.-G. was permitted to withhold assigning the 
cause of challenge until the panel was gone through. 

(2) A juror was omitted from the jury on 4 
challenge because he exclaimed on looking at the 
prisoners ‘‘ damned rascals.”—R. v. O'COIGLY 
(1798), 26 State Tr. 1191. 


Annotatuns :—.A3s to (1) Refd. R. vr. Frost (1840), 4 State 
Tr. N.S. 85; Mansell v. R. (1857), Dears. & B. 375. 


228. j|—R. v. Frost, No. 99, ante. 

229, ———.]—ANON. (1837), 1 Jur. 6714. 

230. ——.]—R. v. Parry, No. 167, ante. 

231. eee counsel for the prosecution 
only followed the practice usual on such occasions 
& challenged the juror as he came to the book to be 
sworn; this might be done by both parties till the 
whole panel had been gone through ; & if it should 
then appear that a full jury were not obtained, 
then the panel should be again called over, on 
which second occasion certainly the Crown was 
bound to assign some cause for challenging any 
juryman to whom the counsel might object. In 
the first instance, it was clear that the Crown had a 
right to a peremptory challenge; & it might be 
exercised very fairly on the present occasion 








S. 507; R. vw. Meany 











once & is nat entitled to walt until the 
pane) is exhausted.—R. v. POWER, 


{1920} V. L. R. 88.—AUS. —H, 
(3 Pug.) 546. 


aside, & is not bound to challenge for 

cause until the whole panel is A aerate 

v. CHANSON (1876), 16 N. B. K. 
—CAN. 
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Soe ne J.).—R. v. Daanus (1839), 3 J. P. 


232. ——_.]—-R. v. Geacn, No. 202, ante. 

233. -|—The record stated that P., named 
on the panel, was called, & elected, & tried, to the 
intent that he should be sworn; without being 
sworn, he said that he had conscientious scruples 
against capital punishments. ‘The counsel for the 
Crown prayed that he should be ordered to stand 
by. The counsel for the prisoner prayed that 
the Crown should assign cause of challenge. The 
judge told him that if he felt that he could not do 
his duty he had better withdraw; & thereupon 
it was ordered by the ct. that he should stand by : 
Held: this was a challenge by the Crown without 
assigning cause, & therefore the judge was right 
in ordering P. to stand by. 

Semble: the judge has power to excuse a jury- 
man from serving, or to order him to withdraw: 
if he is physically or morally incapable of per- 
forming his duty —MANsELL v. R. (1857), 8 KB. & B. 
543; Dears. & B. 375; 8 State Tr. N.S. 831; 27 
L. J. M. C. 43; 22 J. P19; 4 Jur N.S. 432; 
169 HK. R. 1048, Kx. Ch. 

Annotations :-—Reld. R. v. Giorgetti (1865), 4 F. 

Levinger t. R. (1870), L. R. 3-2. C. 282. Mentd, le 


Anderson (1861), 7 Jur. N.S. 1223: Ie Fernandes (IROL), 
6H. & N. 717; Winsor». R. (18668), $5 L. J. M,C. 121 


234, ——.]--~Rht. v. GoRGETTI, No. 101, ante. 

235. By accused-—Charged with misdemeanour. | 
—QOn the trial of a misdemeanour on the Crown side 
ot the assizes, it is a fair mode of practice to allow 
defts. to object to the jurors as they are called, 
without showing any cause, till the panel is 
erxhausted, & then to recall the jurors in the same 
order in which they were called at first, & then not 
to allow any challenge except for cause, & this is 
the constant practice on the Welsh circuit, where 
challenges of jurors very frequently occur. —R. v. 
BLAKEMAN (1850), 3 Car. & Kir. 07. 





& F. 540; 


D. By the Crown. 
Peremptory challenge—-Whether 
right.|~ See Sub-sect. 2, B. (6), ante. 
Challenge tor cause--When Crown must show 
cause.|—-Scre Nos. 220-234, ante. 


Crown has 


SUB-SECT. 4.— JOINING OR SEVERING CHALLENGES, 
286. Joint indictment & arraignment -- Chal- 


' lenge by one Js by all.)|—R. v. SALInBURY, No. 16), 





ante, 

287, - --~—,] -- ANON. (1557), Benl. 7; 73 
E. R. 936. 

238. —~-~.}] —(1) If several persons be 





indicted together in one indictment for one crime, 
in case some of them be found guilty by one jury, 
& afterwards some of the same jury be returned 
for trial of others in the same indictment; it is 
no challenge for those prisoners to say, that those 
jurors have already given their verdict, & found 
others guilty who are indicted in the same indict- 
ment for the same offence. . . . The finding one 
guilty is no argument that those jurors will find 
another guilty. 

(2) If several prisoners be put upon one jury, 
& they challenge peremptorily, & sever in their 
challenges then he who is challenged by ono is to 
be drawn against all. Gut in such case the panel 


PART VII. SECT. 5, SUB-SECT. 4. 

b Defendants separately represented 
—dé& delivering separate defences.) — 
Defts, having delivered Koparats 


220i. Challenge by the Crown.}— 
On «@ criminal trial the Crown has 4 220. ——.}—R. v. Surru (1876), defences & being separately repre- 
right to direct jurors called to stand 38 U. C. R. 218.—CAN. sented at the trial, clained to be 
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Sect. 5.—Challenge: Sub-sects. 4 & 5. 
Sub-sects. 1 & 2. Sect. 7.) 


might be severed & the same jury might be 
returned betwixt the King & every one of the 
prisoners, & then they are to be tried severally ; 
& there the challenge of one prisoner is no challenge 
to disable the juror so challenged against another 
ner. 

(8) A juror, once challenged, cannot be recalled. 
—REGICIDES’ CASE (1660), 5 State Tr. 978, 979, 
yee Kel. 7; 84 EK. R. 1056. 


ation :—Generally, Mentd. Crosthwaite v. 
Arias 18 Q. B. 6 


289. Joint iaeietraai & separate arraignment— 
Severance of panel—Challenge only applies to one 
trial.|——-R. v. Satispury, No. 161, ante. 

———— .J—ReEcIciwEs’ 
288, ante. 

241. Severance of challenges— Effect of— 
Separate trial ordered.|—R. v. Harpy (1794), 24 
State Tr. ae 


Gardner 


CasE, No. 


Ansan: —- Reid. 1 .v. Barbor, Fletcher & Dorey (1844), 
O44. entd. It. ». Stono (1796), 25 State Tr. 
Te aT v. Edwards (1812), 4 Taunt. 309; R.v. Watson 


(1817), 2 Stark. 116; Redford v. Birley (1822), 3 ciate. 

; Redford v. Birley (1822), 3 Stark. 76; R. 
lake (isda), 6.0 B.126; KR. v. OC ‘onnoll (1844), ‘ State 
Tr. .N.&. 1} peat & Lynch v. TR. A n Ss. 
LEB "A.-G. v. Briant (1846), 15 Mi rs Aw 180: v. 
Garbott (1847), 2 Cox, ©. C. 448 ; ; It. vw. Grant, rcs 
Hamilton (1848), 7 7 Stato Tr. N. 8. 507: R. v, Duffy 
(1849), 7 State Tr. N.S. ee : R. &. Smith O'Brien ee 
7 State Tr. N.S. Petcherini ean Cox 


1; 
79; Mulcahy v. J. (1867), 15 W. Re 440; Ro. oany 
(1867), 15 W_ 1. 1082; Maks v. Boyfus (1890), 25 Q. B.D. 
oo —— ——J—R. v. SEALEY (1844), 8 J. P. 
328 


Annotation :-—N.F. R. v. Fisher (1848), 3 Cox, C. C. 68. 
Number of peremptory challenges 
allowed.|— See Nos. 16], 162, ante. 

243, ——-— Whether allowed —- Where principal 
& accessory indicted together.|—Where a principal 
& accessory are indicted together, they will not be 
allowed to sever in their challenges, so as to be 
aoe ferro —R. v. Fisher (1848), 3 Cox 

q 1 g 








SuB-SEcCY. 6.— EFFECT OF OMISSION OR 
DISALLOWANCE OF CILALLENGE. 


244. Omission to challenge at right time — 
Juror challenged but released by other party— 
Whether right of challenge revived.J|—Where a 
juror is not challenged by one party, who had 
sufficient cause of challenge; & afterwards is 
challenged by the other side, & afterwards the 
Diet doth release his challenge ; ; in that case, 
he first party cannot challenge the same juror 
again, because he did foreslow his time of challenge, 
& he had admitted the party for to be indifferent 
at the first—CaNnpEN & SymMmon’s CASE (1613) 
Godb. 234 ; 78 1. R. 136. 

As ground for new trial.]— See PRACTICE. 

Challenge improperly disallowed—As ground for 
new trial.|—See PRACTICE. 


on led to four Pero pioey challonges 
cach -—Held were only en- 
titled to four peremptory challenge. 
between them.—EKMpny v. CaRSCALLEN 
(1804), 34 O, R 658,.—CAN. 


PART VI!. SECT. 6, SUB-SECT. 1. 


0. New panel ordered — Requistte 
number not me ere If on the trial 
of an action in the Supreme Ct. twenty 
Vac ons do not of As from which a 

may aclocted, the panel 
oe ie = "augehed —Ross v. TIBH 
ELECTRIO Ry. Oo., Lrp. 


sheriff 


bighae P may be 


Sect. 6: | 


(1900), 7 B.C. R. 394.—CAN. 


ad. Fatlure to summon whole 
—Technical error in order for R 
ment.}—An order made by the ee , 
dosignated to preside at th 
directing the sheriff to summon other 

ersons to serve on the 

uries in the Fh deat of tieoe whoin the 
had been unable to 
arawn up, by inadvertence, to cover 
on Bc the euumonine of petit jurymen : 

eld: the order as 


ade by hin rather than the créer in 


JURIES. 


Sect. 6.—MAKING UP THE NUMBERS. 
SuB-sEcT. 1.—By NEw or 
PANELS. 

See 1825 Act, s. 20. 

245. New panel ordered — List exhausted by 
ehelleneee —Where the panel is exhausted by 
challenges the ct. may ore tenus order a new panel 
witbout writ or precept. 

The King has power to challenge without 
showing cause till the panel be gone through ; 
but if there be a default of jurors when the King 
challenges, the King’s Counsel must show cause 
(TREBY, J..C.J.).—Cook’s CasE (1696), as reported 


in 13 State Tr. 311, Kal Fost. 63; 168 yan . 32. 

Annotations :—Reld. R. v. Hamonds (1821), 4 B. & Ald. 
471; Ramadge v, Ryan (1832), 9 Bing. 333 ; Mansell v. re 
(1887), 8 KE. . 64; Mulcahy v. R. (1867), 15 W. 
246. —— ——.|—R. v. HoRNE Tooke (1794), 

25 State Tr. 1. 

Annotations :—Retd. Host (1840), 4 State Tr. N. S. 
85; Mansell 2. R. -& 54. Mentd. R. v. 


(isg?),, 
Stone (1796), 25 State Tr. 

Kingston (1803), 8 Ves. 438° oh. Lambert (1810), 31 
State Tr. 335: ». Watson (1817) 32 State Tr. 1; 
Redford v. Binoy (182b), 3 Stark. 76; & v. Smith (1828) 
8 3. & C. 341; . Parry (1837), 7 C. & P. 83 KH. v 

Zulucta (1843), 1 Car & Kir. 215; R.v. Meany (1867), 13 


Kagicton & Coventry v. 


247. —-— Special jury—Panel reduced to less 
than twenty-four.}—Where it is shown to the 
satisfaction of the ct. on a statement of facts by 
affidavit that in the reduced list of specia] jurymen 
there are persons non-resident or exempt, or that 
from other causes it is clear that there are less 
than twenty-four effective jurymen remaining on 
the panel, & that it is probable that a sufficient 
number cannot be had to attend at the trial of 
a pending information, they will, on motion, 
order a new jury to be impanelled. —A.-G. v. 
GOODMAN (1820), 8 Price, 220; 146 E. R. 1184. 


SuB-SECT. 2.—BY TALES DE CIRCUMSTANTIBUS. 


See 1825 Act, s. 37. 

248. Jurisdiction of court to award—Corpora- 
tion.|— A corpn. cannot grant a tales (per CUR.).— 
BASELY v. BASELEY (1647), Sty. 16; 82 E. R. 494. 

249. —--— Inferior court—By custom.|]—lIt is 
not a good custom for an inferior ct. to award a 
tales de circumstantibus.—BaLuL v. KNIGHT (1732), 
2 Barn. K. B. 194; 2 Stra. 941; 04 WH. R. 424. 

250. When awarded—Insufficient jurors ap- 
pearing.|—DENBAWD’S CASE, No. 105, ante. 

261. Special ree Peotone as to 
praying | a tales upon the trial o 

y the Ct. of Ch. 

I have inquired into the practice & have been 
informed, that liberty to pray a tales has only 
been given, in case it happens that a certain 
number of special jurymen do not attend (LorD 
LANGDALE, M.R.).—ELuLIS v. BOWMAN (1851), 
13 Beav. 318; 61 BE. R. 122. 

252. Who may pray a tales—Plaintiff? or de- 
fendant.]—Pitf. is not bound to pray a tales, but 
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only to bring in the record for trial; if he do no: 
pray a tales, deft. may (Hout, C.J.).—ANon 
(1698), 12 Mod. Rep. 204; 88 E. R. 1264. 

253. How see | may be called — Sufficient to 
complete jury.]—A trial by more of the tales than 
are necessary, is erroneous.—HvuTron v. Hun 
(1601), Cro. Eliz. 849; 78 H.R. 1075. 

254. Procedure to obtain—Whether warrant o. 
Attorney-General necessary—Palatine Court.]|— 
Tales in a County Palatine. The A.-G. to grani 
the warrant.—R. v. LAMBE (1768), 4 Burr. 2171 
98 BE. R. 133. 

255. ——— Information by Attorney: 
General.|—Semble: in an information at the sui‘ 
of the A.-G., a taleg may be prayed for the Crown 
without his warrant, though he be not present ; 
but not for deft.—A.-G. v. Parsons (1836), as 
eee in2 M. & W. 23; 2 Gale, 227; 150 E.R. 


Annotations :—Mentd. A.-G. v. Churchill (1841), 9 Dow! 
772; Hilton ce Granville (1847), 2 New Pract. Cas. 262. 


256. ———- How selected—Whether from persons 
summoned by sheriff or coroner.}—-Upon an award 
of tales at Aisi Prius, it 1s not necessary that the 
tales should be selected out of persons accidentally 
present ; they may be selected out of persons whose 
presence the sheriff or coroner has taken previous 
means to obtain.—R. v. DoLBy (1823), 2 B. & C. 
104; 2 State Tr. N.S. App. 939; 3 Dow. & Ry. 
K. B. 811; 2 Dow. & Ry. M.C. 71; 1L. J. 0. 
K. B. 241; 107 E. R. 322. 

257. In special jury cause—Whether consent of 
defendant necessary.|—In a special jury cause 
pltf. may have a tales without the consent of 
Na v. BOURNE (1838), 2 Mood. & R. 

258. Prosecuted by Crown.]—In cases 

rosecuted by the Crown, a tales cannot be had 
in a special jury—without the consent of the A.-G. 
Where a sufficient number of special jurymen are 
not present, a tales can be had only by virtue of a 
warrant of tales, not by common jury process, 
as on the plea side of the ct.—K. v. EDWARDS 
(1850), 14 L. T. O. 8S. 471, 

259. In trial at bar.J—For defect of jurors on 
a trial at bar, a rule absolute granted for a writ 
of octo vel decem tales.—BURON 1. DENMAN (1848), 
1 Exch. 769; 10 L. T. O. S. 349; 12 Jur. 82; 154 
E. R. 327; subsequent proceedings, 2 Exch. 167. 








Sect. 7.—SWEARING AND GIVING IN CHARGE. 


See 1825 Act. s. 26; Oaths Acts, 1888 (c. 46); 
Oaths Act, 1909 (c. 39). 

260. Whether necessary—Defendant consenting 
to judgment.j—An action in which deft. had 
summoned a special jury having been called on, 
deft. wished to consent to judgment for the amount 
claimed without swearing the jury. The judge, 
however, had the jury sworn & directed them by 
consent to return a verdict for the amount claimed. 
In such cases it is in the discretion of the judge 
to try the case out or not.—SamMway v. WINCH 
(1893), 9 T. L. R. 552. 

261. Mode of swearing——-Prisoner charged with 
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felony & being habitual criminal—Plea of gullty 
to charge of felony.|—Where an_ indictment 
charges a person with having committed an 
offence, & also, under Prevention of Crime Act, 
1908 (c. 59), 8. 10, with being a habitual criminal, 
& the accused pleads guilty to the main charge, 
but pleads not guilty to the charge of being a 
habitual criminal, it is sufficient that the jury 
should be sworn to try the latter question as if on 
a trial for & misdemeanour, although the main 
charge to which prisoner has pleaded guilty is a 
felony. It is no objection, however, to the trial 
that the jury has been sworn as on a trial for 
felony.—R. v. TURNER, [1010] 1 K. B. 346; 79 
L. J. K. B. 176; 102 L. T. 367; 74 5. P. 81; 
26 T. L. R. 112; 54 Sol. Jo. 164; 22 Cox, CG. C. 
310; 3. Cr. App. Rep. 103, C. C A. 
Annotations :-—Mentd. R. v. Johnson (1909), 3 Cr App. Rep. 
; KR. v. Condon (1910), 4 Cr. App. Rep. luy; Rew. 

Fawcett (1910), 74 J. P. 4445 R. v. Marshall (1010), 74 

J. P. 381; R. v. Moran ee 5 Cr. App. Rep. 218; 

R. vo. Walker (1910), 27 T. L. KR. 513) Rev. Waller 11910} 

1K. B. 364; Browne v. Black, [1911] 1 K. B. 975; 

R. v. Westwood (1913), 8 Cr. App. Rep. 273; Re oo. 

Summers (1914), 10 Cr. App. Rep. 11; HK. v. Harrix, [1922] 

2K. B. 543; R. v. Coney (1023), 92 L. J. K. B. 015; 

R. v. Dean (1924), 18 Cr App. Rep. 21. 

262. Whether jury must be resworn --Issue of 
previous conviction.|—Where a prisoner is indicted 
for felony, & there is a count in the indictment 
stating a previous conviction, he is first to be 
arraigned on the whole indictment. Afterwards 
he is to be given in charge to the jury on the 
subsequent felony only ; & if they find a verdict 
of guilty on that charge, then they are to inquire 
respecting the previous conviction ; & where the 
jury were sworn afresh to try the question of 
previous conviction, & prisoner’s counsel then 
claimed the vight of challenge :— Meld: prisoner 
had no right of challenge then, & the Jury were 
resworn unnecessarily.-—R. v. KEY (1851), 3 Car, 
& Kir. 371; 2 Den. 317; T. & M. 623; 21 1. J. 
M.C. 35; 18 L. T. O. 8S. 173; 15 35. P. 801; 15 
Jur. 1065; 5 Cox, C. ©. 369; 169 HK. KR. 538, 
Cc. C. R. 

263. ——— .j|—Prevention of Offences Act, 
1851 (c. 19), s. ¥, makes no alteration in the mode 
of arraigning prisoners, & it is the opinion of all 
the judges that it is unnecessary for the sury to be 
resworn when trying the question of previous 
conviction.—RH. v. SHUTTLEWORTH (1851), 3 Car. 
& Kir. 375; 2 Den. 351; T. & M. 626; 21 L. J. 
M. C. 36; 18 L. T. 0. 8.178; 16 3. P. SOL; 16 
Jur. 1066; 65 Cox, C. C. 360; 169 EK. KR. 534, 
C.C. R. 

See, generally. CRIMINAL Law, Vol. XIV., pp. 496 


et seq. 





On substitution of juror.]—-Sce CRIMINAL 
LAW, Vol. XIV., p. 308, Non. 3236 ef seq. 

264. ——— In civil cases——Actions by same 
laintiff—On own behalf & as next friend of 
hildren.J—Pike ov. POLYTECHNIC INSTITUTION 
1859), 1 F. & F. 712, N. P. ‘ 

— . Neadhead v. Mid. Ry. (1869), L. R, 
AB 3th ¢ ecis v. Cockrell (1870), ie 5 &. B. 501 

265. Charging the jury—What Issues may be 
given in charge together—Pleas of autrefols acquit 
& not guilty.}—The jury cannot be charged at the 
same time to try the two issues of aulrefoia acquit 





another case, the presidi u ma the jurors has not been sworn, where h. ——.}—H. v. Woovs (1841), 2 
direct talesmen to ee aie no (Juni ise ie dace thereby.— Goose vy. | Craw. & D. 268; Ir. Cir. Rep. 276; 
GRaxp TRUNK Ry. Co. (1889),17 UO. Rh. | Jebb. & B. App. VII.—IR. 


a SUMMON F 
NaDkaU v. THERIAULT (1906), 2 
E. L. R. 135: 37 N. B. R, 493.—CAN. 
PART VII. SECT. 7. 
ft. Whether No tnfustice 


neceseary— 
from omission.}—The ct. will 
not grant a new trial use one of | IR. 


721.—-CAN. 
g. Mode o 


swearing. 
who refused kisa the 
uror in a capital case.—R. v. 


ar a j 
M‘CaRRON (1832), 1 Craw. & D. 186.— 


k. —~—-.}-—R. o. Hueues (1842), 2 
Craw. & D. 396.—IR. 

L ea de muat be de fa sar 
Disquali, uryman #iburiv— mu) 
called.}—R. v. CouLTrer (1863), 13 
Cc; P. 299.—CAN. 


A seceder 
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7.—Swearing and giving in charge. 
~ 10: Sub-sect. 1.) 


Sects. 8, 


& not guilty.—R. v. Rocus (1775), 1 Leach, 132 ; 
168 E.R. 169. 


Fresh offence & previous conviction.|— 
See CRIMINAL Law, Vol. X1V., pp. 497, 408. 








Sucr. 8.- MISTAKE IN NAME OF JUROR. 


266. Juror sworn in wrong Christian name— 
Ground for new trial.]—It is a mistrial if a juror 
be returned by one Christian name & sworn by 
another.—CODWELL v. PARKER (1593), Cro. Eliz. 
320; 78 E. R. 569; sub nom. CODWELL’S CASE, 
5 Co. Rep. 42 b; sub nom. GOLDWELL v. PARKER, 
cited in Cro. Car. 203. 

Annotations :—Distd. Stanhope v. Stanhope 
Jac. 457. Consd. Wray wv. Thorn (1744), illes, 488. 
Refd. Rutland’s Case (1593), 5 Co. Rep. 42a; Bond v. 

Deve (1639), W. Jo. 448; Jt. v. Mellor (1858), Dears. & B. 


1618), Cro. 


Juror sworn in name of another.|—Sce Sect. 9, 
post. 

267. Juror summoned in wrong name— Whether 
ground for new trial.]|—Two issues may be tried 
upon one venire; & the jury may assess damages 
& costs beyond the sum laid ; but if the Christian 
name of a juror be mistaken, it is fatal—ComB v. 
CakEw (1601), Cro. Eliz. 866; 78 E.R. 1092. 

268. J—The ct. refused to set aside 
n verdict & grant a new trial, because one of the 
jurors was named Iienry in the venire, the habeas 
corpora, & the postca, his real Christian name being 
JIarry.—--WRAY v. THORN (1744), Willes, 488 ; 125 
rey 1283; sub nom. WREV v. THORN, Barnes, 
Annotations :—Consd. Dovey v. Hobson (1816), 6 Taunt. 

460. Distd. R. v. Tremearne (1826), 56 LB. & CG. 254. 

Consd. It. v. Mellor (1858), 7 Cox, (.C. 454. 

269. }—The mistake of a juror’s 
name in the panel, or the discovery of new wit- 
nesses to impeach the testimony of a witness 
examined on the former trial. are not circumstances 
sufficient to induce the ct. to grant a new trial. 
DICKENSON v. BLAKE (1772), 7 Bro. Parl. Cas. 
177; 3K. R. 114, H. 1. 

270. ——.]—A merce irregularity in calling 
together the jury, such as a mere misnomer of a 
juryman, docs not amount to a mistrial, unless 
it is proved that, but for the misnomer, prisoner 
could have successfully challenged the juryman 
in question.—R. v. BoTTOMLEY (1922), 127 L. T. 
847; 87). P. 26; 88 T.L. R. 8053 27 Cox, C. C. 
302; 16 Cr. App. Rep. 144,(C. C. A. 

_ 271. May be amended.|—It the name of a 
juror be mistaken in the return, the sheriff, 
though out of office, may be examined, & the 
return amended.— STANHOPE v. STANHOPE (1618), 
Cro. Jac. 457; 79 19. R. 391. 

an sation :—Refd. Bradford ». Ramsey (1623), Cro. Jac. 




















J URIES. 


272. .1—A mistaken Christian name 
in the panel is not amendable by 21 Ja. 1, c. 13; 
but it may be amended by 8 Hen. 6, c. 12, & by 
common law.—RoE & BOND v. DrEvys (1639), 
Cro. Car. 663; 79 E. R. 1084; sub nom. BOND v. 
Drevys, W. Jo. 448. 








Annotations -——Consd. Wray v. Thorn (1744), Willes, 488 ; 
Re: Tremearne (1826), 5 B. & C. 254. Refd. R. v. Mellor 
(1858), 7 Cox, C. C. 454. 





273. —— 1—R. v. Rosperts (1744), 2 
Stra. 1214; 93 KE. R. 1136. 

274. Juror not trying case.|—The mistake 
in a juror’s name, if he be not one who tried the 
cause, does not make a mistrial.—R. v. PRITCHARD 
(1736), Ridg. temp. Ii. 144; 27 E. R. 785. 





Srcr. 9.— EFFECT OF PERSON NOT CALLED 
SERVING. 


275. General rule — Whether ground for new 
trial.|—If one of the jurors who try a cause be 
not one of those returned in the venire facias, it 
is a mistrial— FINES v. NORTON (1632), Cro. Car. 
278; W. Jo. 302; 79 E. R. 843. 

276. ——.]|—A stranger who was not one 
of the jury caused himself to be sworn in the name 
of one who was of the jury :—Held: (1) not a 
ground for a new trial; (2) he might be indicted 
for the misdemeanour.—ANON. (1640), March, 
81; 82. BR. 421. 

277. .]}— Verdict set aside, because 
one of the jurymen was not returned on the nisi 
prius panel but answered to the name of a person 
who was.—NORMAN v. BEAMONT (1744), Willes, 
484; Barnes, 453; 125 KE. I. 1281. 

Annotations :—Distd. Wray v. Thorn (1744), Willes, ‘ee 


pld. Dovey v. Hobson (1816), 2 Marsh. 154. Consd. 1 
v. MeHor (1858), 7 Cox, C. C. 454. 

















278. ——— .]|— JURYMAN’sS CasE, No. 209, 
ante. 
279. ——.]—-If a juryman, on calling 


over the names of the panel, answer to a wro 

name, & be sworn by the wrong name, the tria 
is a mistrial, for prisoner has not had his oppor- 
tunity of challenging the juryman misnamed.— 
R. v. METCALFE & SLATER (1848), 3 Cox, C. C. 220. 
Annotation :—Consd. R. v. Mellor (1858), 7 Cox, C. C. 454. 


280. —— |—On a trial for murder, the 
panel of petit jurors, returned by the _ sheriff, 
contained the names of J. H. T. & W. T. The 
name of J. H. T. was called from the panel as one 
ot the jury, & J. H. T., as was supposed, went into 
the box, & was duly sworn as J. H. T., without 
challenge. The prisoner was convicted. The 
following day it was discovered that W. T. had 
by mistake answered to the name of J. H. T., & 
that W. T. was really the person who served on the 
jury :—Held: there had been no mistrial.—R. v. 
MELLOR (1858), Dears. & B. 468; 27 L. J. M. C. 
121; 30 L. T. O. S. 309; 22 J. P. 191; 4 Jur. 
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267i. Juror summoned in wrong 
name—Whether ground for new trial, j— 
VusewOIs ev. KR. (1888), 16 8. C. RR. 
421,-—CAN. 


Pr. Cas. 88.—IR. 


m. Obnorious juror sworn in +o 
wrong name—New trial refused. }— o. Omission of 
Now trial rofused where it was dis- 
covered on the second day of the trial 
that one of the jury peculiarly ob- 
noxious to pltf., & whom he intended 
to cereal Sy had been sworn by 
anawer o another namo.—HamM v. 
can 1862), 24 U. C. R. 533, n.— 


n. Juror called & sworn by wrong cone 
name—M istrial.}—A juror having been 


on appeal, 11 Cl. 


by mistake cntered upon the panel 
called & sworn by a 
an objection having been taken before 
vordict :—Held: th 


one 
—-On jurors’ book & panel—No mis- 
trial.}—-When on a motion for a now 
trial in a case of misdemeanour, the 
name of one of tho jurors was J. J. R., 
but on tho juror’s book & on the jury 
panel the name was J. R., & 
name the juror answered & was sworn, 
witout any objection being made :— 


: no Brome Oo 
R. wv. O’OONNELL (1844), 7 I 
& Fin. 1 


25, H. L.— IR. 
wrong name p. Juror rightly entered on panel 
& sworn--Error in issue per— 
ere was @ mistrial. | Jmmaterial.}—A juror’s name rightly 
entered on the panel, & he rightly called 


sworn, an error in mak out 
the issue paper, & in calling the juror : 
—Held: immaterial.—R. v. GROGAN 
(1830), 1 Craw. & D. 189, n.—IR. 


PART VII. SECT. 9. 


2751. General rule—Wheher sground 
for new trial.}—A new tri was 
ordered, upon peymens of costa, where 
it was shown that one of the jurors was 
not selected to be of the panel.— 
CAMERON v. OTTAWA ELECTRIC RY. Co. 
(1900), 32 O. R. 24.—OAN 


Chriatian name 


by that 


f mistrial.— 
-L. R. 761 3 
§5; 9 Jur. 


Part VII.—Jurms or Issugs anp ASSESSMENT. 
N. 8. 214; 6 W. R. 322; 7 Cox, ©. C. 454; 169 


EK. R. 1084, 0. C. R. 


Annotations -—Conad. R. v. Wakefield, ea Ae aoa 216; 


Crane v. Public Prosecutor, [1921) 


Martin (1872), L. R.16. C. R. 378; R. v. Bottomley 


R. 2. 

(1922), 87 J. 

281. Sn 
in the discretion of the ct. to 





a wrong juror having served. 


An action came on to be tried before a common 
jury, & the name of Thomas Fox, being on the 
common jury panel, was called amongst others by 
the associate, whereupon one Thomas Cox, who 
was on the special jury panel, went into the box 
, & took part in 
Deft alleged 
afterwards that Cox was a friend of pltf., & had 
purposely, & in the interest of pltf., tenderod 
himself as a juror, but this was denied by Cox in a 
letter written in answer to inquiries by the attorney 
of pltf. :—Held: it was in the discretion of the ct. 
to grant a new trial, & a rule for a new trial 
discharged.— WELLS v. COOPER (1874), 80 L. T. 


by mistake, served upon the ju 
the verdict, which was given for pitf. 


721. 
See, also, No. 290, post. 


282. Discovery before verdict./—-Where a pcr- 
son, not summoned on the jury, was sworn on a 
jury at Nisi Prius in the name of a person for 
whom a summons to serve on that jury was 
delivered, & to whose house he had succeeded ; 
the irregularity being noticed before verdict, the 


ct. awarded a venire de novo.—DovreEY v. Hopson 

ae 6 Taunt. 460; 2 Marsh. 154; 128 E. ht. 
113. 

Annotations :—Distd. Torbock v. Lainy (1841), 5 Jur. 318. 
Consd. R. v. McHor (1858), Dears. & B. 468. Refd. R. v. 

Hunt (1821), 4 B. & Ald. 430; Goer. Swann (1842), 9 


M. & W. 685; Doe d. Ashburnham v. Michacl (1851), 
15 Jur. 677. 
283. ——- On return of jury to court.|—After 


@ jury retired to consider their verdict, the 
associate on their return called over the names 
from his list, & it was discovered that one of the 
persons on the list was not on the jury but another 
person, duly summoned, had been sworn :-—Held: 
not sufficient to entitle the unsuccessful party to a 
venire de novo.—TORBOCK v. LAING (1841), 16 
Q. B. 623, n.; Woll. 208; 5 J. P. 467; 5 Jur. 


318; 117 E. R. 1018. 
Annotation :-—Refd. Doe d. Ashburnham v. Michael (1851), 
16 Q. B. 620. 


284. Trial allowed to proceed—Ground for 
new trial.}|—On the trial of a special jury cause, 
when the names of the special Jurymen who had 
retired to consider their verdict, were called over 
on their return into ct., it was discovered that, 
& person on the impanelling of the jury, sum- 
moned as a special juryman on another cause, 
answered by mistake to the name of a juryman 
summoned for the cause on trial; & had served in 
his stead :—Deft. then objected to take the 
verdict of the jury so impanelled; pltf. insisted 
on taking it ; & they gave their verdict for pltf. :— 
Held: amistrial, as the objection was taken before 
verdict ; & there must be a venire de novo.— DOE d. 
ASHBURNHAM (EARL) v. MICHAEL (1851), 16 Q. B. 
620; 20 L. J. Q. B. 276; 16 L. T. O. 8S. 485; 15 
Jur. 677; 117 E. R. 1017. 

Annotations :—Distd. Wells v. Cooper (1874), 30 L. T. 721. 

Refd. Irwin v. Grey (1865), 19 C. B. N. 8. 585; Montreal 

Street Ry. ec. Normandin, {1917] A. C, 170. 


285. Jury discharged & resworn with sub- 
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Discretion of court.] —It is 
grant a new trial 
in a case where a person not impanelled has served 
upon the jury, & the ct. will not grant such new 
trial unless substantial injustice has been done by 
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stituted jJuror.]—A juror was summoned in error, 
but not returned in the panel, & in mistake was 
sworn to try a case, during the progress of which 
these facts were discovered. The jury were 
discharged, & a fresh jury constituted by taking 
another juryman in the place of the one who had 

served in crror.—R. v. PHILLIPS (1868), 32 J. P. 

328; 11 Cox, C. C. 142. 

286. Person serving not qualified.|—RvusseEr v. 
BAL (1745), Barnes, 455 ; of K. R. 1001. 

287. .|——Where, on the trial of an indict- 
ment for perjury, it being necessary to swear 
talesmen from the common jury panel to serve on 
the Jury, one J. Williams being called, his son, 
R. H. Williams, at the request of his father, & 
without collusion with the prosecutor or deft., 
appeared for him, & was sworn & served on the 
jury, he not being of age, nor having a qualifica- 
tion by estate, nor being on any panel :—Held: 
there was a mistrial, & a rule obtained for a new 
trial must be made absolute.—R. v. TREMEARNE 
(1826), 5 B. & C. 254; 7 Dow. & Ry. K. B. 684; 
3 Dow. & Ry. M. C. 528; 4L. J. 0.8. K. B. 157; 
108 BE. R. 95. 

Annotations -—Distd. R. v. Despard (1828), 2 Man. & Ry. 
kK. B. 406. Consd. R. v. Mellor (1858), Dears. & B. 468, 
Refd. hk. vr. Marsh (1837), 6 Ad. & KI}. 236; Torbock v. 
Lainy (1841), 5 Jur. 318. 

288. a oa was tried for, & convicted 
of, rape. Shortly afterwards it was discovered 
that one of the jurors summoned to serve on the 
jury which tried applt. was ait by his 
bailiff, who served on the jury although not in fact 
qualified to do so:—MHeld: there had been a 
mistrial & a venire de novo should be awarded.— 
R. v. WAKEFIELD, [1918] 1 K. B. 216; 87 L. J. 
K. B. 319; 118 L. T. 576; 82 J. PP. 136; 34 
T. L. R. 210; 62 Sol. Jo. 309 3; 26 Cox, C. C. 222 ; 
13 Cr. App. Rep. 56, 0. C. A. 

Annotations :-—Consd. Rh. v. Bottomley (1922), 87 J. BP. 26. 
Refd. Crane v. Public Prosecutor, [1921] 2 A. C. 209. 
Mentd. Bannister v. Clarbo, (1920) 3 K. B. Sus. 

289. Person serving qualified.) — Dor d. Asn- 
BURNIAM (EARL) v. MICHAEL, No. 284, anle. 

290. Knowledge of defendant’s attorney.| —- 
Where A. B., the elder, being summoned on a 
special jury, A. B., the younger, of the same place 
by mistake answered to the name, was sworn & 
sat as a special juror on the trial of a cause, the ct. 
in its discretion refused a new trial after verdict 
for pltf., it appearing that deft.’s attorney’s clerk 
was aware of the mistake at the time of the trial, 
& made no objection, & the attorney himself not 
negativing his knowledge of the mistake. —FAL- 
MOUTH (EARL) v. ROBERTS (1842), 9 M. & W. 469 ; 
1 Dowl. N. 8S. 633; 11 L. J. Ex. 180; 152 EB. WR. 


198. 
Annotations :—Refd. R. v Mellor (1858), Dears & B. 468 ; 
21. Mentd. Davidson v. 


Wells tv. Cooper (1874), 30 L. T. 7 
Cooper (1843), 11 M. & W. 778; Vattinson v. Luckicy 
(1875), L. R. 10 Exch. 330. 


291. |} —R. v. RoOTuwEi, (1895), cited 
in 72 J. P.5, D.C. 
Annnation :~Retd. Hx p. Morria (1907), 72 J.P 5. 
Personation of juror—As an _  offence.] — 
See Nos. 753, 754, post; CONTEMPT OF COURT, 
Vol. XVI., p. 18. 


f 











-Secr. 10.—PROCEDURE DURING THE HEARING. 


SuB-sEcT. 1.—IN GENERAL 
Retirement of Jury.])—Sec, generally, Sect. 11, 


post. 
202. ——— Pending discussion of admissibility 





decle ration.— 


hould 
i 114.— 


ia adininsible as a dy 
inary 


i 
KR. r. Ano (1904), 11 B.C. i. 
CAN. 
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Sect. 10.—Procedure during the hearing: Sub-secte. 
12&38,A.,B.&0C.] 


of evidence—Grounds for ordering.]—-When objec- 
tion is taken to the admissibility of evidence & 
the discussion of the object in the presence of the 
jury may, in the opinion of the judge, be preju- 
dicial to prisoner, the proper course is to send the 
jury to their room & then to hear arguments in 

ct.—R. v. THompson, [1917] 2 K. B. 630; 86 

L. J. K. B. 1821; 117 L. T. 575; 81 J. P. 266, 

33 T. L. R. 506; 26 Cox, C. C. 31; 12 Cr. App. 

Rep. 261, C. C. A. 3; on appeal, sub nom. THOMPSON 

v. R., [1918] A. C. 221, H. L. 

Annotations :-—-Mentd. R. v. Twiss, [1918] 2 K. B. 853; 
R. v. Armatrong, [1922] 2 K. B. 555; R. v. Manning 
(1923), 17 Cr. App. Rep. 85. 

293. Questions of law— Matter for judge.]— 
The jury should take the law from the judge; 
& therefore, where cases had becn cited to the judge 
on a legal argument, & he had given an opinion 
on them, they were not allowed to be read to the 
jury in the address of prisoner’s counsel to them.— 
R. v. PARISH (1837), 8 C. & P. 94. 
ae generally, EvipENcE, Vol. XXII., pp. 22 

Beq. 

204. Undefended prisoner— Offer by juror to 
provide counsel.|—R. v. M‘GrEGoR & LAMBERT 
(1844), as reported in 2 L. T. O. S. 5013; 1 Cox, 
C. C. 346. 

205. Duty to maintain secrecy.]—After verdict, 
there appeared in some newspapers an account of 
what the writer said was said to him about the 
evidence, with a complete lack of reserve, by a 
member of the jury. Whether what was published 
was, in fact, said, is not certain. But it is at least 
certain that it was published. In the opinion of 
this ct. nothing could be more improper, deplorable 
& dangerous. It may be that some jurymen are 
not aware that the inestimable value of their 
verdict is created only by its unanimity, & does 
not depend upon the areas by which they 
believe that they arrived at it. It follows that. 
evory juryman ought to observe the obligation of 
secrecy which is comprised in & imposed by the 
oath of the grand juror. If one juryman might 
communicate with the public upon the evidence 
& the verdict so might his colleagues also, & if 
ee al] took this dangerous course differences of 
individual opinion might be made manifest which, 
at the least, could not fail to diminish the confi- 
dence that the public rightly has in the general 
propriety of criminal verdicts (LoRn HEwarrtT, 
O.J.).—R. v. ARMSTRONG, [1922] 2 K. B. 5553 91 
L. J. K. B. 904; 127 L. T. 221; 86 J. P. 200; 
38 T. I. R. 631; 27 Cox, C. C. 222; 16 Cr. App. 
Rep. 149, C. C. A. 


SuB-SECT. 2.—ILLNESS OF JUROR. 
In civil actions.]|—Sce Sub-sect. 8, B., post. 
In criminal trials.]|—Scee CriminaL Law, Vol. 


PART VII. SECT. 10, SUB-SECT. 3.—A. ,; & 24. 


qa. Absence of juror for — short 
period.)—-One of the ror without 
ermission, absented himself beyond 


he precinots of the ct. for one hour & 


On Jan. 23 one of the jury went 
by himself to Inspect the locus of the 
accident, & the method of working at 
the oolliery. The 
verdict for pursuer. The ct. grea 
a new trial on the ground that the 


J URIES. 


XIV., pp. 3808, 826, Nos. 3235-8243, 3416 ; 
Criminal Miistioe Act, 1925 (c. 86), a. 15. 

Substitution of jurors—Recall of witnesses.) 
—See CRIMINAL Law, Vol. XIV., p. 308, Nos. 
82388-3240, 3243. 


SuB-8EcT 3.—CONDUCT OF JURY. 
A. In General. 

296. Misconduct Whether ground for new 
trial..— HuGuHEs v. Bunn, No. 346, post. 
Punishable misconduct.]|—See Part XI., 
Sect. 1, post. 

297. Some of jury returning to court—Inability 
to agree.|—ST. JOHN (LORD) v. ABBOT (1735), 


Barnes, 441; 94 B. R. 994. 
ar alia :—¢onsd. Fanshaw v. Knowles, (1916) 2 K. B. 





298. Demand for money by jury — From 
litigant.|—-The foreman of the jury had at the end 
ot the trial, called out to deft. by his surname 
without adding the usual title, saying ‘‘ Price, 
you must stand two guineas for this job,” & 
Price said he would, the juryman adding, ‘“ If 
you have not the money, I will lend it to you, & 
you can pay me to-morrow.’”’ The money was 
pee to the juryman. This statement being 

rought hefore the ct., requires some further 
examination. A verdict, if obtained from a 
jury that acted in this manner, ought not to stand 
(LonD DENMAN, C.J.).—TOPHAM v. PRICE (1846), 
6L. T. O. S. 367. 

299. .|—The jury on a trial gave a 
verdict. after an hour’s deliberation, which was a 
satisfactory one. The next day the foreman of 
the jury wrote to the party (deft.) in whose favour 
it was given, asking for 10s. postage stamps, & 
enclosing one of his trade circulars. Deft. was no 

arty to any collusion, & disclosed the letter :—— 
Held: the ct. would not disturb the verdict on 
this ground.-- SABEY v. STEPHENS (1862), 1 New 
Rep. 23; 71. T. 274; 11 W. R. 20. 

Evidence of misconduct—Whether admissible— 
On appeal to Court of Criminal Appeal.|—See 
rds LAW, Vol. XIV., p. 515, Nos. 5780, 
5781. 








B. Expressions of Opinion by Jury. 

300. Before verdict—Inconsistent with verdict— 
Whether ground for altering verdict.)-NAPIER v. 
DANIEL, No. 570, post. 

801. Before all evidence adduced — Whether 
ground for discharging jury.}——ALLUM v. BOoUuLT- 
BEE, No. 309, post. 

302. Case abandoned — Whether ground 
for new trial.]|—DrumMMOoND v. DRUMMOND (1893), 
9 T. L. R. 403; 37 Sol. Jo. 439, C. A. 

803. Whether abandonment of case justified.] 
—The mere communication by the jury who are 
trying an action of an opinion in favour of pltf. 
during or at the close of pltf.’s case before deft.’s 








of counsel.}—During a recess which 
occurred in the pi tpg of a trial, 
after all the evidence had been put in 
but the closing addresses of the counsel 
not yet delivered, one of the jurors was 


ju returne a 


heard to say aloud: “ Pitf, has got 
feng one Had not ngpear’ chee | RRsat GG the zen bed rondoned | o'er Na pay he wel elit A 
bo otherwise misconducted himself, it impossible for the jury to return a | verdict being in favour of pitf., it 


verdict accord 


or that prisoner was prejudiced by his before them. 
t 


niisconduct :—Held: not a misatrial.— 
ae O’NEILL (1843), 3 Craw. & D. 146. 


r. Inspection of locus of incident 
by juror — Unofictally.}— During an 
action of damages r inj in a 


colliery, evidence was led on Jan. 21 


to the evidence led 
The ct. granted 
tial.—SUTHERLAND v. PRESTONGRANGE 
CoaL & FIREBRICK Co. 
(Ct. of Sess.) 494; 25 So. L. 
8COT. 


PART VII. SECT. 10, SUB-SEOT. 38.—B. 
t. Afler cvidence—Before addresses 


was sought to be set aside for mis- 
conduct on the part of the juror :— 
Held: iooking at the circumstances 
under which the remarks were made, 
there was no ground for disturbing 
the verdict.--THEDIBEAU v. EVERETT 


a. Before trial.]~—~An application 


&® new 
(1888), 15 R. 
L. R. 359. 


Part VII.—Juries or Issuz AND ASSESSMENT. 


evidence is heard is not of itself such misconduct 
on the part of the jury as will justify counsel for 
deft. in refu to go on with the case before that 
jury & entitle deft. to a new trial.—-CAMPBELL v. 

CKNEY SHING Co., Lip. (1906), 22 T. L. RB. 
318, D.C. 

804. ——— Counsel misled— Remaining wit- 
nesses not called— Whether cou for new eclog 
—An action was brought by pitf., who was the 
tenant to defts. of certain prem es, for interfering 
with his water supply. The defence was that the 
shortage of water was not due to any defect in the 
supply; but to the waste of the water by pltf. 
Pliti.’3 case having been closed, three witnesses 
were called for defts. to prove the defence alleged. 
The jury then interposed & said that they had 
heard enough evidence of that class, & asked 
that defts.’ expert might be called. Thereupon 
defts.’ counsel, thinking that the jury were in his 
favour, although he had six other witnesses to the 
facts in dispute in ct., called his expert & closed 
his case. The jury returned a verdict tor pitf. 
The learned judge, upon the application of defts., 
granted a new trial 1 the ground of mis- 
conduct on the part of the jury :—Held: the inti- 
mation of the jury having misled defts.’ counsel 
& also the learned judge as to the view which they 
took of the case, there were materials upon which 
he was entitled to order a new trial upon the 
ground that the jury had misconducted them- 
selves & had procured a miscarriage of justice, &, 
as the exercise of his discretion in ordering a new 
trial was based upon proper materials, no appeal 
lay from his decision.—Biees v. Evans (1912), 
106 L. T. 796, D. C. 


C. Partiality. 

305. Expressed intention to give verdict one 
way.}|—DeEntT v. HERTFORD HUNDRED (1696), 2 
Salk. 645; 91 E.R. 546. 

Annotation :—Distd. Ramadge v. Ryan (1832), 9 Bing. 333. 
_ 306. .|—It is a ground for new trial, if a 
juror before being sworn expresses a determination 
to give the verdict one way.—RAMADGE v. RYAN 
(1832), 9 Bing. 3338; 2 Moo. & S. 421; 2L. J. 
C.P.7; 131 BE. BR. 640. 

307. ——— Statement that jury were friendly 
with police.|—-On an appeal against a conviction 
applt. applied for leave to call evidence that one 
of the jury had stated on the evening of the first 
day of the trial that all the jury were friendly 
with the police & it made no difference what applt. 
said. In the grounds of appeal there was nothing 
as to the misconduct of a juryman :—Held: the 
ct. ought not to accede to the application.-—R. v. 
Symp (1914), 112 L. T. 186; 79 J. P. 40; 30 
T. L. R. 691; 24 Cox, C. C. 502; 10 Cr. App. 
Rep. 284, C. C. A. 

308. Expressions of partiality & prejudice.}|— 
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verdict on the affidavit of the failing , sta 
that one of the jury was a relation vine ene 
ful party, & that they were in habits of friendship 
& intimacy together, & particularising the various 
instances & expressions on the part of the juryman 
of partiality & prejudice—which are detailed in 
the body of the case.—Ontons v. NaisH (1819), 
7 Price, 203; 146 E. R. 948. 

3 Before trial concluded.]—-In an 
action for seizing & impounding pltf.’s cow, the 
evidence at the trial was conflicting, & a verdict 
was returned for plitf., with £10 damages. The 
judge was dissatisfied with the verdict, & the ct. 
granted a new trial, on affidavits, one of which 
stated, that deponent, at a public-house, before 
the trial was concluded, heard the jurymen 
discoursing among themselves on the subject of 
the cause, & that one of them said to one of his 
fellows, ‘‘The parson (meaning deft.) will get 
served out’’; & another of the jurymen said to 
one of his fellows, ‘‘ You will be for the parson.” 
Two persons, one of whom had been examined at 
the trial, also deposed, that they would not believe 
pltf.’s principal witness on his oath. 

Qu.: if a judge by whom a cause is being tried 
can discharge the jury on discovering that they 
have misconducted themselves by expressing 
opinions during the progress of the cause & before 
they heard all the evidence.— ALLUM v. BOULTBEE 
(1854), 9 Exch. 7388; 20. L. R. 1072 ; 28 L. J. Ex. 
208; 18 Jur. 406; 2 W. R. 459; 156 KB. R. 316. 

810. Applause by jury—-Not grounds for altering 
venue for new trial.]}—A party in ao cause in equity 
to establish the trusts of a will under which he 
claimed estates of great value, stated & adduced 
evidence that he was the eldest legitimate son of a 
marriage of his parents in Jan. 1801, & an issue 
having thereafter been sent to trial ut law, the 
evidence at which trial adduced by the same 
party went to show that the marriage had taken 
place in Jan. 1802, & the party having got a 
verdict ; & the Ct. of Equity having, upon motion 
by the adverse parties, ordered a new trial, & 
allowed the former verdict to be used in evidence 
at the new trial :—--Held: (1) a new trial ought 
to be granted, in respect that the issue sent had 
not been satisfactorily tried, the case made at the 
trial being different from that made in equity ; 
(2) manifestations of applause by one or more of 
the jury at the close of the speech to evidence of 
the counsel] for the successful party at the trial, 
was no sufficient reason for altering the venue, or 
for directing the new trial to be had in one of the 
counties where the estates in question were situ- 
ated.—O’CONNOR v. MALONE (1839), 6 CI. & Fin. 
5672; Macl. & Rob. 468; 7h. R. 814, UL. 
Annotation :-— Mentd. Butler v. Butler, (1894) P. 25. 

311. Evidence of partiality—Jurors seen in 
plaintiff’s carriage.|——D1xoNn v. Dixon (1844), 3 
L. T. O. S. 58, 78. 








The ct. will not grant a rule for setting aside a 


for a new trial was supported by 
affidavits that a juror had said before 
the trial that the two defts, were “‘ the 
two greatest rascals in M.,” & that 
another juror had used nearly similar 


verdict one way.}+—Where a party, 
against whom a verdict is rendcred, is 
aware before the trial of a juror ex- 
pressing a determination to give a 
verdict against him, & does not object 


a. Attempting to dissuade witness 
from yiving evidence.}—Attompting to 
dissuade a witness frorn giving evidenco 
is such misconduct on the part of a 
juror as would justify the granting of 


expressions of both defts. :—dield: | to such juror on being sworn, the | a new trial.—-LAUGHLIN v. HARVEY 

@ much stronger case was required & | ct. will not disturb the vwerdict.— | (1807), 24 A. R. 438.—CAN. 

rule refused.—R. ©. NATHAN (1862), | ScMIBNER v. M‘LAUGHLIN (1840), 6 

1 W. & W. 317.—AUB. N. B. R. (1 All.) 379.—CAN. e. Admission of gartiality by juror 
b. ———.]— The fact that one of e. Bet on resull— Accejytance by | —After trial commenced.}—Where, on 

the jurors, before the trial, had ex- | juror.}—An offer to a juror to bet a | the second day of a trial, the foreman 


be aggie an ppinion inst deft., which 
eft. was aware of, ho ground for a 
new trial.— BROWN v. SHEPPARD (1856), 
13 Uv. Cc. R. 178.—CAN. 


PART VI. SECT. 10, SUB-BECT. 3.—C. 
305 i. Expressed iniention to give 


he accepted 
afterwa 
sider as & 


treat upon the result of a trial, which 
» but swore he never 
thought of, & did not con- 
bet, is not a ground for 
setting aside the verdict. LIVE 0, 
BELYEKA (1849), 6 N. B. R. (1 AIL) 462. 
—OAN. 


of the jury (nformed the Judge that 
one of the Jury stated that he was pre- 
judiced, the judge was right in refusing 
to take any action & in directing that 
the trial should ah. v Mau 


ct if 
Hung (1912), 17 B. C. R. 56.—CAN. 
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 D. Improper Communications. 


312. Receiving evidence after retirement— 
Evidence given before.|—-If one of the witnesses, 
after the jury are deported from the bar, repeat 
to the jury the same evidence which he gave 
before & no more, that makes the verdict void 
(per Cur.).—-ELMES & MELDCALFES CasE (1590), 
1 Leon. 305; 74 E. R. 278; sub nom. METCALF’S 
CASE, 2 Holl. Rep. at p. 261; sub nom. METCALFE 
v. DEANE, Cro. Eliz. 189; eub nom. LANDY v. 
METCALF, Moore, K. B. at p. 452. 

Annotations :—Refd. Vicary v. Farthing (1597), Moore, K. B. 


451; Goodman v. Cotherington (1664), 1 Sid. 235; NM. v. 
Martin (1872), 41 L. J. M. C. 113. 


318. -|—RICHMOND (DUKE) v. WISE (1671), 
1 Vent. 124; 86 BE. R. 86. 
Annotation :-—Qonsd. Vickery v. L. B. & 8. ©. Ry. (1870), 
L. R. 6G. P. 165. 


814. What amounts to-—Expression by one 
of parties.|—1f pltf. or any one on his behalf ra 
to a juryman after his departure from the bar 
before verdict given, ‘‘ the case is clear for the 
pltf.,”’ & the verdict be given for pltf :—Held: 
sufficient to justify a venire de novo for it ie new 
evidence.—ATHIL v. BuLWwen (1625), 2 Hale 
P. C. 308. 

315. ——— Copies of depositions given by party — 
Depositions already read in court./—In an action 
for wrongful ejectment the jury found for pltf. 
Now, in arrest of judgment, it was objected that 
the jury had at first been divided in op nion but 
afterwards on the strength of evidence faken by 
them out of ct. had all found for pitf. 1 was 
said that all the evidence must be taken in ct. 
where the ct. can direct the jury & counsel on both 
sides can debate the matter. 1f£ depositions are 
read in ct. to the jury & after the jury sworn & 
going from the bar the solr. or prosecutor for the 

ing or party without consent of parties or order 
of ct. deliver tne copies of the depositions to the 
jury if they find against him on whose part the 
copies were delivered, the verdict is good, but if 
they find tor him on whose part they were delivered, 

& this appear by examination & be indorsed upon 

the revord, the verdict shall be quashed & a new 

venire facias, ot award for a new jury shall be 
returned.—IIILLORD v. HALL (1622), 2 Roll. Rep. 

201; 2 Hale bP. C. 3808 3 81 EF. 2. 787. 

Annotations :—-Consd. R. ». Murp ] : oP Cu, 
N. 8.177 Reta. i Mollor Muysy teen e Ik 468. " 
816. —-—- Copy of court roll.J--GoopMAN v. 

CoTHERINGTON (1004), 1 Sid. 235; 82 BE. lt. 1078. 
317. —--—- Receipt of papers from party.]-— 

Where, after the jurors have retired, one of them 

leaves the room, speaks to the opposite attorney, 

& without the consent of the other side, receives 

a bundle of papers from such attorney, the verdict 

will be set aside.— JENNINGS v. WARNE (1735), Lee 

temp. Ilard. 116; 05 E R. 72. 


PART VII. SECT. 10, SUB-SECT. 8.—D. 








ment—RKedence given bvefore.}]--Where 
a commission, issued on the applica- 
tion er aes & exhibits put in evidence 


maa taal but thedne the Wada of — 
. Receiving evidence after a rial, bu c juryman refuse spea 
2 wien titre with him :— Held: this was not sufficient 
to disturb until the verdict but pltf. 20 vi 
should be punished 


J URIES. 


Right to take documentary evidence on retire- 

ent.|—See Nos. 332, 440, post. 

318. Receiving evidence at°a view.]—-DALSTON 
& NicHoLts v. ALL SovuLs COLLEGE, OXFORD 
(Master & FELLOWS), No. 83, ante. ; 

319. .|—One of the showers at a view 
gave evidence to such of the jurors as were upon 
the view.— WYNN v. BANGOR (Bp.) (1738), 2 Com. 
601; 92 E.R. 1229. 
action -—Refd. Ramadge v. Ryan (1832), 2 Moo. & 8. 


320. Communication with parties or their 
attorneys.).—RicHMoND (DUKE) v. WIsE (1671), 
1 Vent. 124; 86 KH. R. 86. 

Annotation :—Mentd. Vickery v. L. B. & 8. C. Ry. (1870), 

L. R. 5 C. P. 165. 

821. 
ante. 

322. Communication with member of public 
during trial.| The record, in a case of felony at 
the quarter sessions, after stating the indictment, 
plea of not guilty, & verdict of guilty thereon, 
added, that because it appeared to the justices, 
that after the jury had retired, one of them had 
separated from his fellows, & conversed respecting 
his verdict with a stranger ; it was considered that 
the verdict was bad, & it was therefore quashed, & 
a venire de novo awarded to the next sessions. It 
then proceeded to set out the appearance of the 
parties at the next sessions, & the trial & convic- 
tion by the second jury ; whereupon all & singular 
the premises being seen & considered, judgment 
was given, etc. Upon a writ of error brought :— 
Held: the judgment was right.—R. v. FOWLER 
(1821), 4 B. & Ald. 273; 106 E. R. 937. 

Annotations :—Consd. R. v. Charlesworth (1861), 1_B. & 8. 
67. Retd. R. v. 


460; R. v. Kettoridge, (1915) 1 K. B. 4 
O’Nelll & Henderson 





.|—JENNINGS v. WARNE, No. 317, 





i843), 2. L. T. O. 8. 77; Winsor v. 
R. (1866), L. R. 1 Q. B. 289; KR. v. Murphy (1869), L. R. 
2P.C. 635; R.v. Berger (1894), 63 L. J. Q. B. 529; Crane 


v. Public Prosecutor, {1921} 2 A. C. 299. Mentd. Camp- 
boll v. R. (1847), 11 Q. B. 814. 


323. ———.]—-R. v. SHEPHERD (1910), 74 J. P. 
Jo. 605. 

324. As ground for special leave to appeal 
to Judicial Committee—From conviction for murder. 
—The Judicial Committee of the Privy Council 
is not in the position of a Ct. of Criminal Appeal & 
does not advise the Crown to interfere in a crimi 
case unless there has been a violation of the 
principles of natural justice or a gross violation 
of the rules of procedure. 

Special leave to appeal from a conviction for 
murder refused on the above ground, where it was 
alleged that the jury had been in communication 
during the trial with persons who were not their 
custodians. ARMSTRONG v. R. (1913), 30 T. L. R. 


215, P.C. 

See, generally, Vol. XVII., 
pp. 489 et seq. 

325. Communication with witness—Discussion 
of facts.]|—A juryman during the trial in which he 
is‘-engaged ought not to talk about the facta, 





DEPENDENCIES, 





320 v. -+-Symk (Davin) & Co. 
v. ee (1909), 10 C. L. R. 43 





}—Dett., in conversation 


320 vi. ‘ 
with costs.— with one of the j panel, but not one 


by pltf., were taken into the jury- TABRETT v. WAKELY (1889), 10 of the j called to try the case, said 
room, without the consent of counsel, N.S. W. Go. R. 77; 5 N.S. W. W. N. he hoped” the jury would give deft. 
to be used by the jury in considering 125.—-AUS. the benefit of any doubt :—Held: not 


their verdict :—Hceld: in the absence 
of anything to show prejudice, this 
would not entitle pltfs. to a new trial. 
—MILES BrRoruers Ino. +. BRL 
ae 40 N. B. R. 158.—CAN. 

04. Communication with purttes or 
thew attorneys }—M‘ ROBERTS t, CARTI R 
(1888), 8 N. 8.W.L. R458: SNLS.W. 

ry N. 32.—AUS., 


820 iti. 





entirely fore 


--—-A casual conversa- 
tion between a juror & a party during 
the hearing of an action on matters 
n to the action :—Held: 
not grounds for a new 
Gt peal (1896), 7 Q. L. J. 68.— 


320 iv. ——.}—PONTING v. HUDDART, 
PARKER a Lrp, (1897), 22 V. L. R. 


sufficient to justify the ct. in inter- 
fering with the verdict.—VANMERE v. 
a bade (1886), 12 O. R. 285.— 


al.—BvuTT v. 325 i. Communication 


with wiinese— 

of Sacta.}—Where it is shown 

that one of the jurors trying a collision 

case improperly conversed during an 

adjournment of the ot. with one of 
the witnesses near the scene of 


Part VII.—JurRigs or 


especially to a witness.—R. v. Twiss, [1918] 2 
K. B. 853; 88 L. J. K. B. 20; 119 L. T. 680; 83 
J. P. 283; 35 T. L. R. 3; 62 Sol. Jo. 752; 26 
Cox, C. C. 325; 13 Cr. App. Rep. 177, ©. C. A. 

326. Communication with clerk of assize.)— 
On the trial of a prisoner at assizes, some time 
after the jury had retired to consider their verdict, 
the clerk of assize went to their room & asked if 
they had agreed or were likely to agree. The 
jury then put some questions to him, & he answered 
them and a discussion took place. Later on he 
visited the jury again, & a further discussion took 
place. Eventually the jury found the prisoner 
guilty :—Held: evidence from the j en to 
prove the above facts was inadmissible, but the 
ct. could act upon a report made by the clerk of 
assize, & as it was impossible to say that but for 
the discussions & the advice given by him the jury 
would have come to @ unanimous conclusion, the 
conviction must be quashed.—R. v. WILLMONT 
(1914), 78 J. P. 352; 30 T. L. R. 499; 10 Cr. App. 
Rep. 173, C. C. A. 

Annotations :—Expld. Goby v. Wethori)] (191 
Consd. Ellis v. Deheer (1922), 127 L. T. 43 
327. Presence of stranger in jury room.]— 

The presence of a stranger in the room with a jury 

for a substantial time while they are considering 

their verdict is of itself sufficient to invalidate their 

verdict.—GoBY v. WETHERILL, [1915] 2 Kk. B. 

674; 84 L. J. K. B. 1455; 113 L. T. 502; 79 

J.P. 346; 31 T. L. R. 402, D.C. 

Annotation :—Expld. & Distd. Fanshaw v. Knowles, [1916] 
2K. B. 538. 

Perusal of newspaper reports 
Law, Vol. XIV., p. 307, No. 323 


5) 113 L. T. 502. 


+ See CRIMINAL 


E. Receiving Refreshment or Accommodation. 

See 1870 Act, s. 23. 

328. Refreshment at own expense—Without 
leave of court.|——Jurors after evidence given 
without leave of the ct. went & ate & drank & 
before their return certain persons spoke to them 
that they ought to find for deft. Nevertheless 
they found for pltf.; this is a good verdict. Had 
they caten & drunk at pltf.’s cost & given a verdict 
for him, it would be bad; & in any case i: they 
eat & drink without leave of the ct. it is fine able. 
—ANON,. (1499), Jenk. 187; 145 E. It. 125, Ex. 
Ch. 

329. —-—- —--—.]—-Where jurors, who had 
agreed upon their verdict had a drink before 
returning to ct., the verdict was not vitiated b 
their conduct, but the jurors were each fined 40d. 
—ANON. (1537), 1 Dyer, 37 b; 73 E. R. &2. 

830 — —.!—.Jurors having eaten at their own 
expense before verdict :—Held: they might be 
fined but notwithstanding the misdemeanour the 
verdict was good enough.—MOUNSON & WEsT's 
CasE (1588), 1 Leon. 1382; 74 KE. R. 123. 





$31. ——.]—CALTON’S CASE (1588), Owen, 38 ; 
74 EK. R. 883. 
332. .I—(1) If the jury eat & drink at the 


charge of the 
it avoids it ; 
only fineable. 


party for whom the verdict is found, 
ut if at their own charge, they are 


collision as to the causes which had led 


thereto, a now trial was nted.— 
PERDRIAU t. MOORE (1888), ON. S. W. g. ——.}—During 
L. R. 145; 4 N. 8S. W. W.N.172.— bel defts. published 
AUS. : 

325 ii, ——.}—TREWARTHA v. Con- cnce thereto. 
FIDENCE ExrTEenpDEeD Co. (No Lia- 
BILITY), [1908] V. L. R. 285.—AUS. 


$25 iti. ———.}}—-OULTON vo. BOWSER 
(1873), N. B. Dig. 547.—CAN. 


{. Perusal o per reporta.}— 
RILey v. ST. fs ConPN. (1864), 11 


N. B. R. (6 All.) 78.—CAN. 


paper a sensational article with refer- 
Pitfs.’ solr. was aware 
that the article had come to the hands 
of one or more of the jury, but did 
not bring the matter to the notice of 
the ct., or take any Bclion with respect 


t p 
its close, when the jury 
verdict for defta. 
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(2) It is a contempt in the jury to take any 
evidence with them upon retiring from the bar 
without either the leave of the ct. or consent of 
the parties. But their verdict shall not on that 
account be set aside unless the evidence made for 
that party only for whom they found.—R. v. 
BURDETT (1697), 1 Ld. Raym. 148; 12 Mod. Rep. 
111; 2 Salk. 645; 91 KE. RB. 996. 

Annotations :-— 
el Wo As to (1) Refd. Gratwick v. Shelley (1738), 


IssuE AND ASSESSMENT. 


- W. 235. Generally, Mentd. Northampton Corpn. v. 
Ward (1745), 2 Stra. 1238; R.v. Gillham 83): 6 Term 
Rep. 265 ; Draper v Sperring (1861), 10 CG. B. N.S. 113; 


A.-G, v. Tynemouth Corpn. (1900), 17 T. L. R. 77. 

333. -|—The ct. will not order a new trial 
merely because the jury had some refreshment 
before they gave their verdict, unless such refresh- 
ment were at the expense of one of the parties to 
the action.—GrRaTWIck v. SHELLEY (1733), Kel. 
W. 235; 25 EK. R. 588. 

234. .|— If the jury had eaten & drunk at 
their own expense, that is a misbehaviour, for 
which they are finable, but their verdict must 
stand; though it is otherwise if they had caten 
& drunk at the expense of either party (per Cur.). 
—StT. JOHN (Lornp) v. ABBOT (1735), Barnes, 441 3 


94 K. R. 994. 
aaneialion -~—Consd. Fanshaw v. Kuowles, [116] 2 K. B. 
538. 


335. .J—(1) Upon a difference of opinion, 
no misdirection to tell the jury that they ought 
to yield to conviction & to conversion by their 
fellows. 

(2) The delivery of food to a juryman after the 
jury were shut up to consider of their verdict, is 
no ground for setting the verdict aside if it do not 
appear that such refreshment was supped by a 
party to the cause, or that it was delivered to a 
juryman whose holding out decided the event. 

(3) Affidavits of jurymen are admissible as to 
matters which pass openly in ct. but where there 
is a judge’s report on the same points, that is 
conclusive. —EVERETT v. YOUELLS (18453), 4 B. & 
Ad. 681; 1 Nev. & M. K. B. 5303 110 KE. BR. 612. 
Annotation: -Generally, Mentd. Giles v. Tooth (1846), 3 

C. B. 665. 

336. ——.]—-Where the jury on a writ of 
inquiry, after having retired, covertly procured 
victuals & liquor, the ct. ordered a new trial, on the 
ground of misconduct on the part of the jury.— 
COOKSEY v. HAYNES (1858), 27 L. J. ix. 371. 

337. By leave of court.] —Semble: that a 
judge has the power, in his discretion, to give 
refreshments to a jury, either betore or after they 
have retired to consider their verdict.— WINSOKR v. 
R. (1866), as reported in 35 IL. J. M,C. 161; 14 
L. T. 567; 30 J. P. 374, Ex. Ch. 

Annotations :-—~Mentd. Droege v. Suart, Tho Karnak (1869), 
L. R.2 PLC. 605; KR. v. Murphy (1869), L. R. 2 P.O. 535 | 
K. wv. Littlochild, R. 2». Heslop (1871), 40 L. J. M. C. 137 ; 
It. wv. Payne (1872), 41 L. J. M. ©. 65; ov. Dradlaugh 
(1883), 15 Cox, C. C. 217; R. v. Lewls (1909), 78 
IL. J. K. B. 722; it. v. Richardson, (1913) 1 K. B. 395; 
Crane v. Public Prosecutions Director, [1921] 2 A.C. 299. 

As an offence.|—- See Part XI., post. 

338. Refreshment at cost of parties.]—— ANON. 
(1499), No. 328, ante. 
| 889. Or their solicitors—Before verdict.}— 

















for a new trial upon the ground of 
{improper conduct towards & undue 
influence upon the jury ‘— Held: tho 
objection was too late.—-TIFFANY v. 
MCNEr (1£92), 24 O. KR. 551.— CAN. 


PART VII. SECT. 10, SUB-SECT. 8.—E. 


$39 1. Refreshment at cost of partica— 
Or their solwttora— Before verdict.}-- 
Where pltf. during the trial bad con- 
versation with momberr of the aur 
upon the subject of his case & Lis 


an action for 
in their vews- 


h the trial to 
brought in a 
Upon a motion 
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Sect. 1 ee during the hearing: Sub-eect. 
| 


8, F., F. 
RicHMOND (DUKE) v. WISE (1671), 1 Vent. 124; 


86 E. R. 86. 
Annoiation Rel. Vickery v. L. B. & 8. C. Ry. (1870), 


340. After verdict.) — RicHMOoND 
ie v. WISE is (1671), 1 Vent. 124; 86 E. R. 


dnnatation = + Rela. Vickery v. L. B. & S. GC. Ry. (1879), 








341. ——. —R. v. BurRpETtT, No. 332, ante. 

342. .||—A jury may have refreshment, 
but not at the expense of either of the parties.— 
ANON. (1698), 12 Mod. Rep. 250; 88 HE. R. 1299. 

343, ——-.]—GRATWICK v. SHELLEY, No. 333, 
ante. 


344, ——.|—-Sr. JOHN (LorRpD) v. ABBOT, No. 
3384, ante. 

nt ———,|— EVERETT v. YOUELLS, No. 335, 

an 

846. Drinking & smoking—-With plaintiff’s 
solicitor.|—Where a jury have misconducted 
themselves in their demeanour during the trial 
in such a way as to lead to the presumption that 
justice has not been properly administered, the 
ct. will grant a new trial. 

The absence of the jury at intervals, & their 
drinking ale & smoking in the same room with the 
attorney for pltf., for whom they returned a 
verdict, is such a misconduct as will entitle deft. to 
a new trial.—HuGHEs v. Bupp (1840), 8 Dowl. 
315; 4 Jur. 150. 


‘Annotation 7 Renta. 
(1846), 2C. LB. 


347, Aciormodsion=At defendant’s house— 
Before summing up.!:—Where two of the jury, 
during the progress of a trial which lasted two 
days, dined & slept at the house of deft. on the 
evening of the first day, & consequently before the 
ee up :-—Held: (1) this did not avoid a 
verdict found for deft. ; (2) it was discretionary 
with the ct. whether they would set aside the 
verdict & grant a new trial in such a case; & 
where the party making the application declared 
that he did not entertain any belief that the 
jurors in giving their verdict, were influenced by 
their visit, & there were no grounds for suspicion 
of unfairness, the ct. refused to set aside the 
verdict.—-MorRIS v. VIVIAN (1842), 10 M. & W. 
187; 2 Dowl. N.S. 235; 11 L. J. Ex. 867; 152 
Ki. R. 414. 

348. TN eee by under-sherlff—In civil 
case.|-——-A special jury at assizes having retired to 
ee nelace their verdict, & being unable to agree, 
the judge was obliged to leave the assize town. In 
the course of the evening the under-sherilf supplied 
them with a handsome dinner, in a room at the 
town hall, & furnished them with beds for the 


Rawlins v. West Derby Overscers 





sulr, had treated some of them to 
drinks during the recess of the ct., | U. 
the verdict in pltf.’s favour was sot 
aside, & a new trial ordered.——STEWART 
cA (1895), 26 O. R. 714.— 


Cc. R. 520. 
841 iii. 





of one of defts 


.J—Troating 
one of the jurors during the progress 
of the trial by the attorney of one of 
the parties ia ground for a new eae 
--NADRAU t. THERIAULT Mauer 
BR. L. R, 135; 37 N. B. R. 498 kn? 
341 i. —-——.}- Where, after ae jury 
retired aoe tho ur dat. pated (1874), 15 NB. B. 
with them respect: © cause, 
supplied them with victuala & drink, tal 
the verdict was sot ag 2. T REFRTHEN 
. Dig. §46.— eee a 








339 ii. 








vw. CARMAN (1831), N 
CAN 


341 il, ——-.]—WmpeR v. Burrato | 224; 58 D. L. R. 


& LAKE Turon Ry. 
—CAN. 


.}—Theju 
the land in dispute wen 
& had refreshments. 
No explanation of the ch 

given by the jurors or the o 
charge of them :—H 
doft. ought to be set aera —McNEILL 
v. Hot Ga (1873), 14 N. 


R. (2 Pug.) 183. —CAN. 
.J}-— Where, duri 


of a trial, deft. treat 
esarere to 4 drink 


trial was gran 
KEAY® 0. ‘Dove Mbtibale beta B. R. 


J URIES. 


ht. The following morning they went to 
ar the judge at the confines of the county, &, 
after asking him some questions upon the law 
of the case, returned their verdict. o objection 
was then made to the proceedings of the previous 
night :—Held: the irregularity was cured by such 
tacit consent, & it afforded no ground for a new 
trial.—-ROBERTS v. WILLIAMS (1846), 8 L. T. O. 8. 
188. 

349. ——— Staying at same hotel as plaintiff— 
Dining at same table.]—It is no ground for setting 
aside a verdict on the ground of misconduct in 
the jury that two of them have stayed at the same 
hotel, & dined at the same table, with pltf. & his 
witnesses, during an adjournment of the trial.—- 
WEGENER Vv. SMITH (1854), as reported in 3 C. L. R. 


fe 

Annotations :—Mentd. Moeller v. Young (1855), 5 EB. & B. 
7; Smith v. ptevening 1855), S E. & B. coneppe 
Comfort (1861), 10 C. B. N. 802; Shadtort h v. Co 
(1863), 11 W. R. 40": ; The Noteas 1864), Brown. 

; Fry v. Chartered Mercantile Bank of India, 

etc. (1866), Har. & Ruth. 858; Gray v. erg (1871), L. R. 

6 Q. B. 522; Porteus v. Watne (1878), 3 Q. B. D. 584 

Allen v. Coltart (1883), 11 Q. B. D. 782; "Sewell v. Burdick 
1884), 54 L. J. Q. B. 156; 8s. ‘County of encesier 
harp RETO 24 Q. B. D. 158; Serraino v. Campbel 

a 91} 1 B. 283; Rederiact. Superior v. Dewar z 
ebb, (1909) 2 K. B. 098. 


350. Statutory provision for—Under private 
Act—Construction.|—-Where a private Act of 
Parliament provides for the expense of main- 
taining the jury summoned to assess the value of 
property, taken under the Act, this does not 
extend to a dinner at a tavern given to the jury 
after delivering in their verdict.—ForstTEerR v. 
TAYLOR (1811), 3 Camp. 49, N. P. 


F. Verdict Improperly Arrived at. 

351. By lot.|—PrioR v. PowmErs (1664), 1 Keb. 
811; 83 EB. R. 1257. 

352. .|—New trial granted, where the 
jury determined their verdict by throwing dice. 
-—HITZWATER’S (LORD) CASE (1675), Freem. K. B. 
414; 89 1. R. 3085; sub nom. R. v. FITZWALTER 
(LorD), 3 Keb. 555; 2 Lev. 139. 


Annotations :—Distd. R. v. Melling (1696), 5 Mee Ps ate. 
Folld. Philips v. Fowler (1736), 2 Com. Consd 
Fanshaw v. Knowles, [1916] 2 K. B. 538. 


353. ———.]—-FOSTER v. TIAWDEN (1677),2 Lev. 





205; 83 EH. R. 520; sub nom. Fry v. Horpy; 
T. Jo. 83; sub nom. Foy v. HARDER, 3 Keb. 
805 





° -|—MELLISH v. ARNOLD (1719), Bunk. 
51; 145 KB. R. 592. 

355. .]|—Where the jury drew lots, the ct. 
set aside the verdict though it was according to 
evidence. But costs to abide the event.—HALE v. 
CovkE (1725), 1 Stra. 642 ; 93 E. R. 753. 

356. J—A verdict was set aside where 
the jury cast lots, how they should give it.— 











Co. (1865), 24 h. Refreshment supplied by friends 
of party—Jury informed during 
sideration of verdict.)—Where, atten a 
verdict for pltf., it was shown that 
after the jury retired to consider phe 
verdict communications had 


made to them, by persons out of the 


after viewing 
to the house 


was 
cer in 


: ju gel ee that they had been fur- 
eld: a verdict for a iahod h provisions & spirituous 
liquors oleae who were known 


» R. (1 Pug.) | to be friendly | to} pitt. & that there was 


sane to believe that they had re- 
eclved an improper bias, a new trial 

ae pened with costs to abide the 
oven —ARMOUR v. BOSWELL (18432), 
6 O. 8. 352.—CAN. 


347 1. Buen tee ae defendant’s 


Aouse— vies ae P.}-—GOULD 
a Coun" trata 3 rR (2 Thom.) 


FERGUSON wv. TROOP 


the 
one 
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Paitres v. Fow er (1785), 2 Com. 525; Barnes, 
441; Cooke, Pr, Cas. 124 ;' 02H. R. 1190. 
nnlations -— ush », . ; 

Retd. Norman v. Beamont 1742), Wilice a3 Menta: 

76D 1 Wm. Bl Sits Howard o Shinln Wale) 

fast, i80; Rov. Williams (1829), 9 Bee 540. 

357. ——.]—VAISE v. DELAVAL, No. 370, post. 

ae ———.]}—OWEN v. WARBURTON, No. 871, 

at, 

359. -]—(1) A verdict decided by lot is a 
bad verdict, & the ct. will, where such verdict 
has been given, grant a new trial. 

(2) Though the affidavits of individual] jurors 
are not, on grounds of public policy, receivable to 
impugn their own verdict, yet the affidavits of 
persons within hearing, are admissible to give the 
ct. that information which cannot be derived from 
a party implicated.—HARVEY v. Hrewirr (1840), 
8 Dowl. 598; sub nom. HARDING v. Hewrirt, 4 
Jur. 292. 

360. By vote.|—A verdict for the finding of 
which the jurors voted ought not to be set aside.— 
ae v. BOSWELL (1753), Say. 100; 96 E. R. 

17. 

361. By compromise.| — DaRBon v. 
(1857), 80 L. T. O. S. 102. 

——.]—See, further, CRIMINAL Law, Vol. XIV., 
p. 310, Nos. 3264. 3265; Damaasgs, Vol. XVII., 
p. 178, Nos. 821-823. 





POTTER 


G. Admissibility of Evidence. 


362. As to what took place in jury room or 
box——Evidence derived from jurors.|—-PRIoR v. 
Powers (1064), 1 Keb. 811; 83 E. R. 1257. 

363. —— -J—(1) An affidavit stating facts 
to have been related by one of the jury respecting 
their improper conduct in finding a verdict cannot 
be received in order to impugn the verdict. 

(2) It would be improper to receive the affidavit 
of a juryman .. . if however I had the evidence 
of any person who had seen the jurymen toss up, 
or put dice into a box, | should think it right to 
set the verdict aside (LORD ABINGER, C.B.).— 
STRAKER v. GRAHAM (1839), 4 M. & W. 721; 7 
Dowl. 223; 1 Horn. & H. 449; 8 L. J. Ex. 86; 
150 Ef. R. 1612. 

Annotations :-—«Ax to (1) Distd. Harding v. Hewitt (1840), 4 

Jur. 292. Folld. Burgess v. Langley (1843), 5 Man. & G. 

722. Refd. Raphael v. Bank of England (1855), 17 G. B. 


161. Generally, Mentd. Mullick v. Radakissen (1854), 23 
.T.O. 8. 25. 


364. -}—The ct. will not reccive the 
affidavit of a person who was informed by a jury- 
man of misconduct on the part of the jury, as 
evidence of such misconduct.—Davis v. ROPER 
(1855), 4 W. R. 9. 

365. —— Stranger overhearing discus- 
Sions of jurors.}]—— MErLLIsH v. ARNOLD (1719), 
Bunb. 51; 145 E. R. 592. 

Ba Rete abr of what a 
juryman has been overheard to say out of ct. 
relative to the misconduct of himself & others in 
the jury box, are receivable on a motion for a new 
trial; as is also an affidavit by the juryman deny- 
ing the expressions imputed to him.—ADDISON v. 
WILLIAMSON (1841), 5 Jur. 466. 
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The ct. refused to grant a rule nisi for a new trial, 
upon an affidavit stating that one of the jury 
declared in open ct. in the presence & hearing of 
the others that the verdict had been decided by 
lot.—Buraess v. LANGLEY (1843), 56 Man. & G. 
722; 1 Dow. & L. 21; 6 Scott, N. R. 518; 12 
L. J.C. P. 257; 1. T.0.8.79; 134 EB. RB. 760. 

Annotation Rata. Raphael v. Bank of England (1855), 17 


368. Statement to attorney of party.) 
——A subsequent confession of a juryman to deft.’s 
attorney, that the jury drew lots which six of them 
should determine the verdict, & not otherwise 
proved to the ct., no ground for a new trial.— 
AYLETT v. JEWEL (1779), 2 Wm. Bl. 1299; 96 
li. R. 761. 

369. ——— Evidence of Jurors.}—PHinirs v. 
FowLer (1735), 2 Com. 525; Barnes, 441; 
Cooke, Pr. Cas. 124; 92 K. RR. 1190. 

Annotatwns :-—Refd. Norman v. Boamont eek” Willies, 

484; Bush v. Ralling (1756), Say. 289. entd. Moad ov. 

eapinecn (1743), Willes, 422; Sulston ve Norton (1761), 1 


m. . 317; Heward v. Shipley (1803), 4 Hast, 180; 
R. v. William (1829), 9 B. & C. 540. 


370. .J—Affidavit of a juror that the 
jury, having been divided, tossed up, & that pltf. 
had won, rejected.—VAISE v. DELAVAL (1785), 1 
Term Rep. 11; 99 E. R. 944. 


Annotation :-—Consd. Cornish v. Daykin (1845), 
Pract. Cas. 223. 


371, .|—The ct. will not sect aside a 
verdict upon the affidavit of a juryman that it was 
decided by lot.—OWEN v. WARBURTON (1805), 1 
Bos. & P. N. R. 326; 127 E. R. 489. 

372. }—Where pltf. sought to set 
aside a verdict for deft., on an affidavit, stating 
that handbills, reflecting on his character, had 
been circulated in ct., & seen by several of the 
jury at the trial ; the ct. refused to admit affidavits 
from the jurors, that they had not seen such hand- 
bills, but granted a new trial, although deft. swore 
that he had no knowledge of their having been 
printed or circulated.—CosTER v. MEREST (1822), 
3 Brod. & Bing. 272 ; 7 Moore, C. P. 87; 120 EE. RR. 
1289. 

373. ——-.]—SAVILLE v. FARNHAM (LORD), 
No. 636, post. 

374. No. 














1 New 

















——.|—-STRAKER v. GRAHAM, 





363, ante. 
375. ——.J—TIARVEY v. HeEwirr, No. 





359, ante. 





376. ———,|-—ROBERTS v. Huaites, No. 
638, post. 
377. -]—(1) In case for an infringement 








of a patent, the judge left three questions to the 
jury; &, on their retiring to consider their verdict 
he handed to the associate an abstract of the 
pleadings, desiring him to take their finding 
separately on the three questions so submitted to 
them. The jury returned into ct., stating that 
they found a verdict for pltf. generally. The 
counsel for deft. requested the associate to put the 
questions separately: this he declined to do, 
notwithstanding one of the jurymen intimated 
that three points had been distinctly put to them 
by the judge; pltf.’s counsel objecting to that 
course. The cf. directed a new trial, without 








867. —_—_ ——— ——— Statement in open court.}—-_ costs. 
PART VII. SECT. 10, SUB-SECT. 3.—G. 369 i. Evidence of gee room, will not be heard.—Dok d. 
862 i. 43 to what took place in jury O'MALLEY tv. Exprr (1876), 2 V. L. R. HAGERMAN t. STRONG (1850), 8U.C. KH. 
room—Evidence derived from jurors.}—- 117.—AUS. 201.—CAN. 
After a verdict had been delivered in 869 if. Misconduct of 369 Iv. .}—The sworn atate- 
open ct., statements made by some of jyuryman cannot be proved by affi- ments of jurors, & evidence of admis- 
the jurors in the hearing of their fellow Gavite of other jurors.—R. v. BRown {ons by them as to the modes tn which 
jurors, & before their separation, are 8. W. 290; 24 thetr verdict had been arrived at, are 


not receivable as evidence of ne Va 
duct in m.—BREMAN 


the és roo : 
Rusee tt (1862), 1 N. S. W. 8. C. R. 3690 
300.—AUS. 


q s oe e e 
g. W. W. N. 93.—AUS. 
iii, ——- ———-.]— AMfidavita of 
jurors, as to what passed in the jury 


inadmissible. But the evidence of 
other persons as to the same is receiv- 
able.—ht. v. HARKUMAR BaRMAN ROY 
(1913), £. L. BH. 40 Cale. 693.—-IND. 
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Sect. 10.—Procedure during the hearing: Sub-sect. 
3, G.; sub-secis. 4 & 5, A. B., C., D., E. & F.; 
eub-sect. B.] 

(2) Affidavits of jurymen as to what passes 
among themselves with ref-rence to a verdict, are 
not admissible.—BENTLEY v. FLEMING (1845), 1 
C. B. 479; 3 Dow. & L. 23; 14L. J. C. P. 174 
5 L. T. 0.8.73; 9 Jur. 402; 1385 E. R. 627. 
Annotation Sia (2) Consd. Norburn v Hilliam (1870), 


L. R50. P. 129, 
378. ——.]— BAILEY v. MACAULAY, 


BAILEY v. PEARSON, BAILEY v. HAINES, BAILEY v. 
BRACEBRIDGE, DAWSON v. Hay, WILSON UU. 
JIoLDEN, No. 205, ante. 

379. Evidence of stranger.]|—HARVEY vt. 
HEWITT, No. 359, ante. 

See, also, CRIMINAL LAW, Vol. XIV., p. 515, Nos. 
57798—-5781. 

380. Where misconduct imputed—Evidence in 
rebuttal—Affidavit by juror.|—ADDISON v. WIL- 
LIAMBON, No. 366, anle. 

381. |}—Where a rule for a 
new trial is drawn up on reading affidavits imputing 

ersonal misconduct & partiality to some of the 
Pesan: affidavits of such jurymen denying & 
explaining the conduct attributed to them may 
be read on showing cause against the rule.— 
STANDEWICK v. HOPKINS (1844), 2 Dow. & L. 502 ; 
14L.J.Q.B.16; 41L. T. 0. S. 160; 9 Jur. 161. 
Annotation ‘—~Apprva. Cornish v. Daykin (1845), 1 New 

Pract. Cas. 223. 

882. -|—The affidavits of jury- 
men are not in general receivable to impugn or 
support a verdict, or even to explain the circum- 
stances it: which it was given; but when a rule 
has been obtained for a new trial, upon affidavits 
imputing misconduct to the jury, their affidavits 
may be received, so far as they go to exculpate 
them & explain or deny the charges.— CORNISH v. 
DAYKIN (1845), 1 New Pract. Cas. 223; 5 L. T. 
O. S. 130. 

383. -}—The affidavit of a jury- 
man is receivable to explain away an imputation 
of misconduct.-—JONES v. POWELL (1856), 4 W. R. 


od 

















oopeertnnmamnec 











a Um 





884. Allegation of partiality—Statement by 
juror—Hearsay evidence. |— After trial, an affidavit, 
tending to impeach a verdict by stating corrupt 
motives in one of the jurors, cannot be received. 

I know of no instance in which the loose declara- 
tion of a juryman, made after trial, has been 
received to draw into question a verdict, to which 
he has beon a poy (DALLAS, J.).—HINDLE v. 
Bircu (1817), 8 Taunt. 26; 1 Moore, C. P. 455; 
129 BE. KR. 201. 

885. Juror alleged to be drunk—Affidavit by 
other Juror—AMdavit by solicitor to party.]—On 
an application for a rule nisi for certiorari or 
alternatively for a venire de novo a solr. swore an 
affidavit that his client, M., was tried for indecent 
assault at quarter sessions, & being convicted of a 
common assault was sentenced to one month’s 
imprisonment with hard labour; that during the 
tria] he noticed one of the jurymen was sitting in 
a huddled position in the back row of the jury box ; 
that he was informed by one of the other eleven 
jurymen, who was sitting next but one to the 
juryman aforesaid, that the latter appeared during 


the trial to be very tired & sleepy, gave some. 
indication of having taken drink earlier in the. 


3801. Where mtsconduct ¢«mputed—  172.—AUS. 
Evidence in rebuttal— Affidavil by juror. 

—~The ot. wil] hear an affidavit made by 
the eryman who is ch d with 
conduct.—-PERDRIAU v. MOORE (1888), 
N. 8. W. L. R. 143; 4N.8. W. WLN, 


PART VII. SECT. 10, SUB-SECT. 4. 
mis- k. Effect of.}—Held: as the ver- 
dict must unanimously be delivered When 
& recorded in open ct., the juror dis- 


JURIES. 


day, took no part whatever in the deliberation of 
the jury, & did not join in the verdict. His 
informant also stated that in the next case it was 
found impossible to proceed, the aforesaid jury- 
man having fallen fast asleep, & only ing 
roused by repeated shakings. The jury did not 
leave the box between the two cases :—Held: on 
these materials the ct. would not grant a rule, but 
that they would give leave to renew the applica- 
tion on further & better materials. The ct. was 
of opinion that if the application was to succeed, 
there should be an affidavit as to the circumstances 
from one of the other eleven jurymen.—z p. 
Morris (1907), 72 J. P. 5, D.C. 

On application to set aside verdict.|—See Sect. 
19, sub-sect. 2, post. 


SuUB- SECT. 4.— DISAGREEMENT OF JURY. 


386. Difference of opinion—Direction of judge 
—To tell jury to yield to conversion by their 
fellows.]|— EVERETT v. YOUELLS, No. 335, ante. 

In civil actions—As a ground for discharge.}— 
See No. 425, post. 

In criminal matters.]|—See CrimInAL Law, Vol. 
AIV., pp. 328, 329, Nos. 8438-3444. 


SUB-SECT. 5.—EVIDENCE. 


887. Jury not permitted to see law treatise— 
Directions to be taken from judge.] — After the 
jury have had the case summed up to them, & have 
retired, the ct. will not permit them to see a 
treatise on the law of the subject even with 
consent of parties, as they should state their 
difficulty to the judge, & receive his direction as 
to the law.— Burrows v. UNWIN (1828), 3 C. & P. 
310, N. P. 

888. Cases not to be cited to jury—After ruling by 
judge on point of law.|—R. v. Parisu, No. 293, ante. 

389. Jury influenced by matters not received in 
evidence.|—-When, upon the trial of a cause, 
evidence is improperly rejected, which, if admitted, 
must have been decisive of the case, & the jury, 
notwithstanding this, find a verdict for the party 
tendering it, there sae no other evidence pro- 
duced by him, the ct. will not disturb such verdict 
if it is satisfied that substantial justice has been 
done & that the result must be the same if a new 
trial were granted.— BOULTON v. PRITCHARD (1846) 
1 Saund. & ©. 173; 15 L. J. Q. B. 356; 7 L. T. 
O. S. 265. 

Evidence as to conduct of jury.|—See Sub-sect. 
3, G., ante. 

390. Right to draw inferences.|—A jury is at 
iberty to make & act upon the same inferences 
‘rom collateral facts as any reasonable man would 
make in the conduct of his own affairs. A plea 
shat a bill of exchange was given to secure a sum 
of money, of which more than £100 was lost at 
one sitting at vingt-un, & more than £100 at one 
sitting at hazard, is not supported by evidence of 
hazard only, but such a plea may be amended to 
suit the facts.—CookKE v. STRATFORD (1844), 13 
M. & W. 379; 2 Dow. & L. 399; 14 L. J. Ex. 66; 


4L. T. O. 8. 138a; 153 E. R. 157. 
anmation s—Mentd. Grizewood v. Blane (1851), 11 C. B. 


senting before such recording rendered 

the verdict informal.—DONALDBON v. 
HaLey (1863), 13 OC. P. 87.—CAN. 

L Wheher judge may _  decide.}— 

e i an action tied uh a fay 

the judge holds that there is evidence 


Part VII.—Jurnies or [ssu—E anp ASSESSMENT. 


B. Whether any Evidence to go to Jury. 

391. Ruling by judge as to—Power of judge to 
change.|—-(1) In an action tried with a jury the 
judge was asked at. the conclusion of pltf.’s case to 
withdraw the case from the jury on the ground that 
os had failed to make any case against defts. 

e judge refused to do so. Witnesses were then 
called for the defence. The jury disagreed. 
Subsequently an application was made to the Judge 
to enter judgment for defts. upon the above ground 
& also upon the ground that upon all the evidence 
in the case the jury could not reasonably have 
found a verdict for pltf. The judge refused to 
enter judgment for defts. On appeal from his 
refusal to do so :—Held: the Ct. of Appeal has 

ower under R. 8. C., Ord. 58, vr. 4, & (BUCKLEY, 

J.) a judge at the trial also has power under 
Ord. 36, r. 39, to enter judgment for deft if upon 
the case as a whole the evidence for pltf. was so 
weak that a verdict in his favour would have been 
set aside as unreasonable. 

The Ct. of Appeal ought to enter judgment only 
in a case where on the evidence the jury should 
have been directed to find a verdict one way, there 
being no evidence to support a verdict the other 
way, & ought not to do so in a case in which there 
is some evidence for the jury, even though the 
case is such that if the verdict is one way a new 
trial might be ordered on the ground that the 
verdict was unreasonable (PHILLIMORE, L.J.). 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for the 
jury is entitled at the conclusion of the whole case 
to reconsider is ruling & to enter judgment for 
deft. if he is then of opinion that pltf.’s evidence 
fails to disclose any cause of action against deft. 
—SKEATE v. SLATERS, Lrp., [1914] 2 K. B. 429; 
83 L. J. K. B. 676; 110 L. T. 604; 30 T. L. RR. 
290, C. A. 

Annotations :—<As to (1) Consd. Cooke v. Wilson (1915), 65 
L. J. K. B. 588. Folld. Winterbotham, Gurney v. 
Sibthorp & Cox, (1018) 1 K. 1. 625. Refd. Everett v. 
Griffiths, (1921] 1 A. C. 631. 48 to (2) Refd. Gascoigne 
v. Gascoigne (1917), $7 L. J. K. LB. 333. 


In criminal matters.]—-See CRIMINAL Law, Vol. 
XIV., pp. 286, 287. 

In civil matters.]|—See EVIDENCE, Vol. XXII., 
pp. 25 et seq. 


C. Direction of Jury. 

In criminal matters.]—See CRIMINAL LAw, Vol. 
XI1V., pp. 296 ef seq. 

In civil matters.}—See EvipbENCE, Vol. AXTI., 
p. 33. 

D. Misdirectton— Grounds Jor New Trial. 

See CRIMINAL Law, Vol. XIV., pp. 526 et seq. ; 

PRACTICE. 


E. Functions of Judge and Jury—Questions of Law 
and Fact. 

In criminal matters.|— See CRIMINAL LAw, Vol. 
AIV., pp. 295, 206. 

In civil matters.|—-See EVIDENCE, Vol. XXII., 
pp. 22 et seq. 

——— ‘* Reasonable or probable cause.’’|—See 
MALICIOUS PROSECUTION ; TRESPASS. 

-———— In libel actions.|—See LipeL & SLANDER. 


F. By Juror. 
392. Duty to inform court of knowledge.} — 
Verdict on a juror’s knowledge. 
If a jury give a verdict upon their own know- 
ledge, they ought to tell the ct. so, but the fair 


to submit to the jury & refuses a non- 
suit, he cannot, upon the jury disagree- 


J.—-VOL. XXX. 





ing, himself decide in deft.’s favour, 
upon his own view of the evidence.— 
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way had been, for such of the jury as had know- 
ledge of the matter, before they are sworn, to tell 
the thing to the ct. & be sworn as a witness (HOLT, 
C.J.).— WRIGHT v. CRUMP (1702), 7 Mod. Rep. 1; 
87 I. R. 1055; sub nom. ANon., 1 Salk. 405. 

393. How given—Upon oath in open court.]— 
Evidence by one of the jury to the rest evidence. 
_ If either of the parties to a trial desire that a 
juror may give evidence of something of his own 
knowledge, to the rest of the jurors, the ct. will 
examine him openly in ct. upon his oath & he 
ought not to be examined in private by his 
companions.—_BENNET v. HARTFORD HUNDRED 
(1650), Sty. 233; 82 E. R. 671. 

394. }—Fitz-JAMES v. Moys (1663), 
1 Sid. 133; 82 KB. R. 1014. 


Annotations :—Mentd. Doe d. Baverstock v. Rolfe (1838), 
8 Ad. & El. 650; Tarleton v. Liddell (1851), 17 Q. B. 390. 


ere ene, 





895. —— -——-—J—R. v. Ueatu (1744), 18 
State Tr. 1. 
396. -——_—- Whether oath as juror suffi- 





clent.|—-DUKE v. VENTRIS (1656), Duncomb, Trials 
per Pais C. 12. 
See, also, No. 399, post. 





397. ~--— .}— WkiGgHT v. CRuMrD, No. 
392, ante. 
398. —--—- —-— Juror with technical know- 


ledge.|—-Where, in a criminal prosecution, it is 
essential to prove the particular value of an 
article, the jury may use that general knowledge 
which any man can bring to the subject ; but if 
any of the jurors has a particular hnowledge on 
the subject, arising from his being in the trade, 
he ought to be sworn & examined as a witness. --- 
R. v. Rosser (1836), 7 C. & P. 618. 

399. se the trial of an action of 
assumpsit on a bill of exchange, where the cause 
was undefended, one of the jury said that the 
stamp was forged, & called the attention of the 
judge to the fact: - Meld: the juryman must bo 
sworn as a witness to give evidence to his brother 
jurors, before they can act upon his opinion; & 
on his declining to be sworn as a witness, the judge 
told the jury that they must find for pltf. — 
MANLEY v. SHAW (1840), Car. & M. 361, N. P. 

See, also, No. 896, artle. 

Right to use documentary evidence—In own 
possession.|—Scee No. 439, post. 








SUB-SECT. 6. JUROR UTILISING OWN KNOWLEDGE. 


400. General rule—Matters of common know- 
ledge.| —There may be matters so universally 
known that a jury may act on their own know- 
ledge, but on a matter so varying as the proper 
measure & periods of inspection of particular 
premises—a matter on which probably few, if any, 
of a county ct. jury have any experience—-I think 
they cannot (PickrorD, IL.J.).—CoLE ». Ds 
TRAFFORD (No. 2), [1918] 2 K. B. 523; 87 I. J. 
K. B. 1254; 119 L. T. 4763; 62 Sol. Jo. 635, C. A. 
Annotation :—Mentd. Baker v. James, (1921) 2 K. B. 674. 

401. Meaning of English language.| 
-—A person was indicted for uttering a counterfeit 
coin intended to resemble & pass for ‘ a groat.”’ 
All the witnesses for the prosecution, except the 
inspector of coin for the Mint, called it a fourpenny, 

iece. The inspector called it a groat, & said he 
elieved that it had had that name from the 
earliest period :—Held: if the jury, from their 
own knowledge of the English language, without 
considering any evidence at all, were of opinion 








FLOER v. MICHIGAN CENTRAL Ry. (Co. 
(1900), 27 A. R. 122.—CAN. 


R 
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Sect. 10.—Procedure during the hearing: Sub-sects. 
6, 7 & 8, A. & B. (a), (6)-] 

that a groat & fourpenny-piece were the same, 

prisoner was rightly indicted & might be convicted. 

‘‘ A groat’”’ is a common word belonging to our 
own mother tongue, such as ‘‘ uttering,” ‘‘ public- 
house,”’ ‘‘ half-pint,’’ & many other expressions : 
and you [the jury] are here as Englishmen to use 
your knowledge of your own language (MAULE, J.). 
—R. v. CONNELL (1842), 1 Car. & Kir. 190 

402. Disposition of animals.]— In 
an action for knowingly keeping a fierce & mis- 
chievous dog, which has bitten or wounded pltf., 
it is necessary to prove that he has injured pltf., 
& is used to injure people; & a mere habit of 
bounding upon & seizing persons, not so as to 
hurt or injure them, though causing some annoy- 
ance & trivial accidental damage to clothes, would 
not sustain the action; & the dog may be brought 
into ct. & shown to the jury to assist them in 
judging of his temper & disposition. 

The jury might judge partly from their know- 
ledge of dogs & their own observance of the animal 
in question (Iirte, C.J.).—LINE v. TAYLOR (1862), 
3. & F. 781. 

408. To test the truth of evidence.]—BusnNELL’s 
CasE (1670), Freem. K. B. 1; 6 State Tr. 099; 
Vaugh. 185; T. Jo. 183; 89 E.R. 2. 

Annotations :-—Consd. R. v. Shipley (1781), 4 Doug. K. B. 73. 

Refd. Grenville v. College of Physicians (1700), 12 Mod. 
Rop. 386; Sinith d. Dormer v. Parkhurst (1738), Andr. 
315; Mx p. Pater (1864), 5 BL. & S. 209. Mentd. Bothell’s 
Case (1605), 1 Salk. $48; R. v. Chandler (1700), 1 Ld. 
Itaym. 645; R. v. Wyndham (1716), 1 Stra. 2; RR. v. 
Cambridge University res 8 Mod. Rep. 148; Wood's 
Case (1771), 2 Wm. Ul. 745; Miller v. Seare (1777), 2 
Wm, Bl. 1141; Burdett v. Abbot (1811), 14 Hast, 1; 


Crowloy’s Case (1818), 2 Swan. 1; Middlesex Sheriff's 
roe Q. i 11 Ad. & Ei. 278; NR. vw. Kvans (1840), 9 








oJ. Q. B. 82; Stockdale v. Hansard (1840), 3 State Tr. 
N. 8. 723; Conway & Lynch v. R. (1815), 6 L. T. O. S. 
458; Watson v. Bodell (1845), [4 M. & W. 57; Re 
Hammond (1846), 15 L. J. M. (. 136; Ar p. Newton 
on), 13 Jur, 606; Le Fornandes (1861), 6 WH. & N. 717 | 
tz p. Fornandez (1861), 10 C. B. NvS. 33 Rv. McMahon 
ee 13 Cox, C. C. 275; Scott v. Scott (1912), 107 L. T. 

404. In mercantile matters—- Meaning of 
Ha end Be consigned goods for sale to a house 
in IWlamburgh, in which deft. was partner, & deft. 
made advances of money in London to A., to be 
repaid out of the proceeds of the sales. The 
house at Hamburgh purchased with the proceeds 
bills on London; they specially indorsed & re- 
mitted them to deft. here, & advised A. that they 
were bought for his account, & debited him there- 
with. ‘The bills being dishonoured, a jury found 
that the consignees were not authorised to purchase 
bills for the account & risk of A.: & the ct. held 
the verdict to be right. 

The jury may properly judge of the meaning of 
mercantile phrases in the letters of merchants.— 
Lucas v. GRONING (1816), 7 Taunt. 164; 1 Stark. 
391; 2 Marsh. 460; 129 E. R. 66. 
~———.] — Deft. contracted for the 
purchase of a large quantity of Danubian maize 
“* fair By orate quality of the season & port of 
shipment when shipped. To be shipped from 
Danube, etc., by three or more first class vessels. 
For shipment in June &/or July, 1869 (old style), 
seller's option,’”’ etc. In fulfilment of the contract 
on the part of the seller two cargoes of maize 
were tendered to deft., the bills of lading for 
which were dated respectively June 4 & 6, 1869. 
The loading of these two cargoes was commenced 
respectively on May 12 & 16, & completed on 
Juno 4 & 6; somewhat more than the half of each 
cargo having becn put on board in May. There 
was evidence that grain shipped in May was more 
likely to damage by heating than grain shipped 





J URIES. 


It was left to the jury to say whether 
in their opinion the cargoes in : heron were 
‘‘ June shipments ’’ in the ordinary business sense 
of the term; & they found that they were. The 
judge was of the same opinion, & directed a verdict 
for pltf.:—Held: the conclusion was right, & 
the question was one for the Mag Marr a v. 
VANDERZEE (1872), L. R. 7 C. P. 580; 20 W. R. 
871, Ex. Ch. 

Annotations :—Folld. Ashforth v. Redford (1873), L. R. 
9 C. P. 20. CGonsd. Bowes v. Shand a 7), 2 App. Cas. 
ae Refd. Sutro v. Heilbut, Symons (1916), 86 L. J. K. B. 
406. .}—On a sale of goods, the 

invoice expressed that they should be paid for in 

‘‘ from six to eight weeks.’’ The sale took place 

on May 1, & the action for the price was com- 

menced on June 18. At the trial the judge left it 
to the jury to say what was the mercantile meaning 
of the expression ‘‘ from six to eight weeks’’; & 
they found that the action had not been brought 
prematurely. The judge, being of the same 
opinion, directed a verdict for pltf.:—Held: the 
question was properly left to the jury, & the ver- 
dict right.—ASHFORTH v. REDFORD (1873), L. KR. 

9C. P. 20; sub nom. ASHWORTH v, REDFORD, 43 

Li. J.-C. BP. OT. 

407. Mercantile usage.|—- When a ship 
is by the charter to be addressed, at the port of 
discharge, to the charterer’s agents, the charterer 
is entitled to recover from the shipowner excess 
of freight received by other agents, to whom he 
has addressed the ship; & if it appear that the 
charterer’s broker, if allowed to have the ship, 
would have sent to the consignees to come & take 
their goods, & thus have prevented delay, the 
shipowner cannot claim demurrage for delay caused 
by the absence of such notice to consignees: & 
this, turning partly on the duties of the broker, 
that was left to the jury upon their own knowledge 
of business. 

Many things which come within the knowledge 
of a jury are important when the gar ree is whether 
due diligence has been used (ERLE, C.J.).— 
BRADLEY v. GODDARD (1863), 3 F. & F. 638. 

408. -|}—In an action against a 
colonial broker on a bill of exchange, on a question 
as to authority to accept :—Held: the jury might 
be asked, of their own knowledge as commercial 
men, whether colonial brokers did business by 
means of bills of exchange: & evidence being 
given to show that they did not, but the witnesses 
admitting that they did so, sometimes, though it 
was not usual; the question left to the jury was, 
whether it was not one mode by which they carried 
on business.—SCHWEITZER v. LONG (1868), 3 
F. & F. 687. 

See, generally, Custom & UsaGcess, Vol. XVII., 
pp. 35 et seg. 

409. Frequency & measure of inspection of 
erg SAR a | court jury.|—CoLE v. DE TRAF- 
FORD (No. 2), No. 400, ante. 


in June. 

















SuB-sEcT. 7.—SEPARATION AND DETENTION OF 
JURY. 


In criminal matters—-Separation.]—See, generally, 
CRIMINAL Law, Vol. XIV., pp. 308, 307, 326, Nos. 
3215-8217, 3230, 3233, 3411, 3412. 

410. ——— After summing up — Whether 
allowed.]—(1) The rule that any separation of the 
jury after the judge’s summing up in a criminal] 
case invalidates their verdict does not apply to 
civil cases. 





Part VIJ.—Juvurizs or Issuk anp ASSESSMENT. 


In a civil action a fury stated to the associate, 
after the judge had left the ct. one evening, that 
Lad had agreed to a verdict on two pointa, but 
could not agree on the third. & then separated for 
the night. Coming before the judge the next 
morning they gave a verdict on all three pointe. 
To this verdict they attempted to attach a con- 
dition, but the judge directed them that they 
could not do so, & they then withdrew the con- 
dition :—Held: the verdict was valid. 

(2) It is the duty of the judge to stay to assist 
the jury so long as they are deliberating on their 
verdict (ScCRUTTON, J.).—FANSHAW v. KNOWLES, 
[1916] 2 K. B. 538; 85 L. J. K. B. 17385; 115 
L. T. 339, C. A. 

411. ——— Detention.]— Where, in a case of 
murder, which had occupied the whole of the day, 
the judge, after he had commenced his summing 
up, adjourned the ct., in consequence of the noise 
made by the crowd in the hall, he ordered that 
two bailiffs should be sworn to keep the jury 
together till the next day, & that the jury should 
be supplied with suitable refreshments & accom- 
modation by the high sheriff, & next day the 
judge recommenced his summing up the evidence. 
—R. v. CLAY (1836), 7 C. & P. 276. 

412. In civil cases—Separation after summing 
up— Whether allowed.J}—FANSHAW v. KNOWLES, 
No. 410, ante. 

Refreshment & accommodation.|—WSee Sect. 10, 
sub-sect. 3, E., ante. 


SUB-SEcT. 8.—DISCHARGE IN COURSE OF TRIAL. 
A. In Criminal Trials. 


See, generally, CRIMINAL Law, Vol. XIV., 
pp. 306 et seqg.; Criminal Justice Act, 1925 (c. 86), 
g. Lé 


On disagreement.]|—Sce CRIMINAL LAw, Vol. 
XIV., pp. 328, 329. 


B. In Civil Actions. 
(a) Single Juror. 


418. Discharge for illness—Another sworn by 
consent.|—JEFFRYS v. TYNDALL (1626), Palm. 411 ; 
81 EB. R. 1147. 

414. Whether verdict invalidated.|— 
Debt for an amount of compensation assessed by 
a jury before the sheriff. Defts. pleaded, amongst 
several other pleas, two pleas alleging in substance 








PART VII. SECT. 10, SUB SECT. 7. 


412 i. In civil cases—Separation after 
summing up—Whether atlowed.}—The 
pany separating after the Judge's charge, 
& before verdict, will not invalidate 
the verdict, if there has Dn no 
tampering with them.—LiMBURN v. 


of the 





DEeVEBER (1828), N. B. Dig. 553.— Tain & Hosts . Ha. ADVOCATE, 
‘ 13.0. (J) 17; 59 So. L. R. 284: 
412 ii. —— ———.}—O’MULLIN = 
v. Bisnop & MURPUuY (1860), 20 U.c. R, | {19821 S. L. T. bec eel 
275.——-CAN. n. or 


412 itt. ——- ——- ——_.} —_ STILLWELL 
co. RENNIE (1885), 11 A. R. 724.—CAN. 


PART VII. saan 12) SUB-SECT. 8.— 
- (8). 


418 {. Discharge for Uinesa— Another 
sworn by consent.}—If one of the jury 
is taken ill during a trial, the judge 
cannot, without consent of the pore 
swear another juror in his p & 
triaL—NOBLE vw. 


& in procee 
eleven jurors.-— 


continue 
LINGS (1854), 
—OAN. 


discha 
m. —— Effect of.}—Where in the be oe of the j 


course of a criminal trial a member 
jury becomes through illness 
par rat ned further epee the 
rial, it is incompetent, even with pro- ecg 

secutor’s consent & the consent also D. --~An order for the trial 
of the accused & his legal advisers, 
to continue the trial before the rv- 
maining fourteen members of the jury. 


Diacharge 
Drunkenness.}—-Drunkenness may be 
of such a degreo as to be an “ illness ’’ 
warranting a Judge in causing a juror 
suffering under {t to be removed from 
the jury-box after the trial has begun, 
to try prisoner with 

v. ALLEN (1886), 12 
V. L. R. 341.—AUS. 


_— | 0. SHELYE (1546),5 N B. R. (3 Kerr 
PART VIL. aaa 10, SUB-SECT. 8 134—CAN, ) 


BIL- ° 
8 N. B. R. (8 Ail) 8. | been ven’ ta consequence of the 
ury, a noneult wil 
granted on a point reserved 
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that a jury was duly sworn to assesa the com- 
per graage alleged in the declaration, without this, 
hat J., one of the jurors named in the declaration, 
Was 60 C n & sworn. The facts were that a 
jury having been duly sworn, the holding of the 
inquisition was adjourned ; & on the adjournment 
day, one of rhe jury being absent from illness, the 
sheriff with the assent of the parties, swore J., 
another of the jurymen who had been re ly 
summoned, in his stead, & the jury so constituted 
assessed the compensation :—Held: such pleas 
were vexatious in their nature, & beside the 
merits, & defts. therefore bound to elect between 
them & the others pleaded.—CooLine v. GREAT 
NORTHERN Ry. Co. (1850), 15 Q. B. 486; 19 
L. J. Q. B. 529; 15 L. T. O. S. 226; 14 Jur. 875 ; 
117 BE. R. 544. 

415. Discharge for incapacity — Physical or 
moral.]|—MANSELL v. R., No. 238, ante. 


(0) The Whole Jury. 


416. Upon non-appearance of parties.) — The 
jury will be discharged where on cause being called 
on neither party appears.—SMITH 7. WHISTLER 
(1736), Lee temp. Hard. 305; 95 KE. R. 197. 

417. .}—When a jury has been sworn to 
try issues in a matrimonial suit, & neither of the 
epee appear, the ct. will discharge the jury.— 

AYDON v. HAYDON & COOKE (1860), 30 L. J. 
P.M. & A. 112. 

418. Where no issue Joined.|--]f{ it appears no 
issue is joined, the jury must be dismissed.— 
ae v. WALKER (1739), 2 Stra. 1117; 93 EB. RR. 
Annotations :—Mentd. Reader v. Bloom (1824), 9 Moore, 

O. P. 741; Williams v. Gibbs (1836), 2 Har. & W. 211. 

419. ——— Faulty pleadings—Unless parties con- 
sent to amendment.|—lIf, after the jury are sworn, 
it be discovered, that, to a declaration in trover 
deft. has pleaded non assumpsil, the judge will 
discharge the jury, unless both parties consent 
to an amendment.—BENT v. BENYON (1834), 6 
C. & P. 217, N. P. 


Annotations :—Retd. Rowlinson v. Roantre (1834), 6 
C. & P, 551. Mentd. Clark v. Nicholson (1834), 6 C. & P. 
12. 





420. Discretion of judge —Immaterial issues— 
Whether consent of parties necessary.] — The 
record stated a verdict for pltfs. on twelve counts, 
& that the jury were discharged on eight others. 
The issucs on these latter counts being immaterial, 
the ct. refused to reverse, on error, the judgment 
for pltf., on the ground that the discharge of the 





the trlal— Dor d. DUNCAN ». Cris. 
ee (1832), 2 N. IS. R. (Bor.) 157. 





of an issue by a jury is not exhausted 
by the disagreement & discharge of 
the jury upon a first trial, & there is 
no jurisdiction in a judge to enter up 
hy Me for eithor party upon the 
evidence, but the action can only 
be determined by a trial by Jury as 
directed, unless by consent —- Loo Cuuv 
Fan v. LOO CHock Fan (1885), 1 
B. C. R. pt. Z, 172.—-CAN 


4181. Where no tissue juined.}—Tf, 
after the jury are sworn an action 
of ejectment, it be discovered that 
there is no issue, the proper course {is 
to discharge the jury & amend the 
record at cham bers.— Dor d. ANDREWS 


incapacity 


e 
eo 


. THtacretton of judge.j-—The ju 
at Ceo trial of an action, han. fhe 
power nse e a 
all the evidence has been eeca. but 


R 2 


no verdict has 


} 
at 
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Sect. 10.—Procedure during the hearing: Sub-sect. 
8, B. (b).; sub-sect.9. Sects. 11 & 12.] 


jury was not stated on the record to be with the 
consent of the parties.—POWELL v. SONNETT (1827), 
1 Bli. N. 8. 545; 1 Dow. & Cl. 56; 4 E. R. 976, 


H. L. 

Annotations :—Folld. R. »v. Johnson ands § Ad. & Kl. 
488. Consd. linkler v. Rowland (1836), 6 Nev. & M. K. B. 
848; R. v. Johnson (1839), Macl. & Rob. 1; Scott v. 

5 H. L. 234. Befd. Dibben v. 


Bennett (1871), L. R. s 
Anglesea (1834), 4 Tyr. 926; Seally v. Powis (1835), 1 


fen 118; Duckworth v. Harrison (1838), 2 Jur. 
421. 3 ~— Where the jury have 
found their verdict on all the material issues, the 
Judge who tries the cause, may without the consent 
of the parties, discharge the jury from returning 
any verdict on issues that in his opinion are 
immaterial.—R. v. JoHNSON (1839), Macl. & Rob. 
1; 6Cl. & Fin. 41; 9E.R.1, 0.1L. 
Annotations :—Refd. Duckworth »v. Harrison (1838), 4 
M. & W. 432; Narracott v. Narrucott & Hesketh (1864), 
3 Bw. & Tr. 408; Yeo v. Tatem, The Orient (1871), L. 2. 


3 P. 0. 696. Mentd. Humphery v. Ht. (1839), 2 Por. & 
Dav. 691; Scales v. Key (1840), 11 Ad. & El. 819. 


422. .]}--A ct. has power to 
discharge, by consent, a jury from giving a 
verdict upon any of the issues in a case; & where 
the jury has been discharged, & the record does 
not show that it was done without consent, the 
discharge must be taken to be regular, & cannot 
be made the ground of error.—Scotr v. BENNETT 
(1871), L. R. 5 H. L. 284; 20 W. R. 686, H. LL. 

423. Issue on which jury cannot agree— 
Whether consent of parties necessary.|—MARSI 
v. Isaacs, No. 490, post. 

424, Verdict taken on some issues only. ]j—— 
Where deft. in trespass, confessing the alleged 
acts of trespass, justifies them in several pleas, 
each answering the whole of the trespasses con- 
fessed, the judge cannot reccive a verdict upon 
some of the issues & discharge the jury as to the 
remainder, except by consent of both parties.— 
TINKLER v. ROWLAND (1830), 4 Ad. & El. 868; 6 
Nev. &M. K. B. 848; 61. J. K. B. 269; 111 E.R. 


1010. 
Helaon -~Distd. Marsh v. Isaacs (1876), 45 L. J. Q. B. 
Oe 























425, On disagreement of Jury.]——If after the 
trial of an issue out of Chancery, the jury are 
locked up for many hours & are not likely to agree 
when the judge is about to leave the town, the 
judge will discharge them of his own authority, 
if the parties decline consenting to their discharge, 
but if a jury be under such circumstances, in a 
cause depending between party & party, semble 
the judge would order that the jury should follow 
an in a cart.—Mokuis v. Davis (1828), 3 C. & P. 
Annotations :—Mentd. Cope v. Cope (1833), 1 Mood. & R. 

nee He Turner, Glonister v. Harding (1885), 29 Ch. D. 


_ 426. .|——If the jury cannot agree, tho 
judge at Nisi Prius has authority to discharge 





the power should be sparingly exer- 


cised.—MARKS v. WINDSOR CORPN. them to. summort 

(1889), 17 O. R. 719,.-—CAN. CREELMAN : 
425 i, On disagreement oO hur aes e 8. R. (16 

lf the jury summoned on i ciel t. Non-payment 


inquiry are unable to agree & are dis- SYME (DAVID) 


charged, a now writ may be issued 
without apply to the ct.—Wakp v. 
Dow (1832), 2 N. B. R. (Ber.) 32.— 


a. Discovery 





CAN. 
28 Sa GO AEBBAITH & Sons 1. a trial judge that a 
UDSON’S Bay Co, (1900), ~CoR. 
431.—CAN., Cree ee 
r, Power of justices to dia- «a acan 
charge.)—IIeld : there waa no authority the jury 


Pied the magistrates dismissing the j 


@ jury 
or the reason that they would not a juror is discov 


agree, hor was there authority enabling 


©. STEWART 
Rh. & G.) 185.—CA 


of 
& Co. v. SWINBURNE 
(1909), 10 C. L. BR. 43.—AUB., 

that 
fluenced by tmproper motives. }—~When- 
ever & as soon as it becomes known to 


by improper motives, it ie the duty of 
the judge of his own motion to protect 
the li ts from the results of such 
I by then & there disc 

& summoning another, as 
would have to be done in the case where 


J URIES. 


them.—Cooxk v. OALDEcoT (1880), 4 C. & P. 315 ; 


Mood. & M. 522, N. P. 
ations -—Mentd. Baxter v. Pritchard (1834), 1 Ad. 
eer Harwood v. Bartlett (1839), 6 Sing. N.C. 61 


Lee v. Hart (1856), 11 Exch. 880. 

427. .} — Where a jury cannot agree in 
their verdict, they may be discharged. if circum- 
stances render it improper that they should con- 
tinue to deliberate.—Drwar v. Purpay (1835), 
3 Ad. & El. 166; 1 Har. & W. 227; 4 Nev. & 
M. K. B. 633; 4.1L. J. K. B. 164; 111 E. R. 376. 

428. ——~ Whether consent of parties necessary.] 
—A mandamus had been issued, directing the 
trustees of a turnpike road to hold an inquisition 
& ascertain the damage occasioned to a landowner 
by a new road cut through his land. The jury 
summoned for that purpose, after being locked up 
a whole night, & not being likely to agree on the 
following morning, were then discharged without 
the consent of the party. The ct. refused to 
quash a return stating these facts, without further 
discussion.—R v. HaRHAM Roaps TRUSTEES 
(1840), 4 Jur. 50. 

429. Effect of— Discharge by 
EVERETT v. YOUELLS, No. 433, post. 





consent, |— 


SuUB-SECT. 9.—WITHDRAWAL OF JUROR. 


430. By consent only.|—A juror cannot be 
withdrawn except by consent.—MOULIN v. DALLI- 
SON (1637), Cro. Car. 484; 79 HK. R. 1018. 

431. ——~ Of juror & parties.!—- LINDSAY v. 
LEATHLEY (1863), as reported in 3 F. & F. 902, 


ae sf 
432. Effect of— Juror eligible in subsequent 
proceedings.|— If a juror be withdrawn from the 
anel by consent of both parties, in order that the 
rial may go off pro defectu juratorum, he may be 
of the jury when the cause comes on again.— 
HEWETT v. BAINARD (1717), 10 Mod. Rep. 390 ; 88 
E. R. 777 
433. As bar to subsequent proceedings.|— 
Discharging a jury by consent, does not terminate 
the suit, but is the same, in this respect, as with- 
drawing a juror; & where pltf., instead of going 
on with such suit, brought a new action for a 
cause admitted to be the same, the ct. stayed the 
proceedings, but would not grant deft. his costs 
of the latter suit.— EVERETT v. YOUELLS (1832), 3 
B. & Ad. 349; 110 EK. R. 131. 
Annotation :—Mentd. Giles v. Tooth (1846), 3 C. B. 665. 
434. .|—Withdrawing a juror at the 
trial does not put an end to a cause, unless it was 
clearly the intention of the parties at the time 
that it should have that effect.—HARRIES v. 
THoMAS (1836), 2 M. & W. 32; 2 Gale, 197; 6 


L. J. Ex. 58; 150 E. R. 657. 

‘Annotations :—Retd. Bentloy v. Dawes (1854), 10 Exch. 347. 
Mentd. Jones vr. Jamos, Jones v. Harris (1837), 6 L. J. Ch. 
293: R. vw. Hardey (1850), 14 Q. B. 529; Maples v. 
Pepper (1856), 18 C. B. 177. 











have accepted a bribe. Where such 
course is not taken there should be a 
new trial—Howakp & HowaRD vr. 
BriTIsH COLUMBIA ELECTRIC Ry. Co., 
LTp., {(1918] 3 W. W. R. 409.—CAN. 


b. Juror objecting to serve — 
Friend of prisoner.)—R. v. CaDLey, 
{1918} V. L. R. 162.—AUS, 


PART VII. SECT. 10, SUB-SECT. 8. 


433 i. Kiffect of—<As bar to subsequent 
receedings.}—-The withdrawal of a 
uror at a trial has the effect of con- 

cluding the suit, &, with it, of deter- 
mining the whole cause of action.— 
FLAKE vo. CLAPP (1879), 8 P. R. 62.— 
to be insane orto CAN. 


another jury.— 


ER. 28 
jury fees j= 
juror ts ta- 


juror is actuated 


harging 
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435. ——. ——.] — The withdrawing a juror 
does not necessarily put an end to the suit ; whether 
it does so or not depends on the arrangement 
between the parties in the particular instance.— 
BENTLEY v. Dawes (1854), 10 Exch. 347; 2 
C. L. R. 1262; 23 L. J. Ex. 279; 23 L. T. O. S. 
269 ; 18 Jur. 837; 156 E. R. 478. 

Annotations -—Mentd. Dunston v. Patergon (1859), 5 C. B. 

N. 8. 267; Holmes v. Pemberton (1859), 5 Jur. N. S. 727. 
See, generally, ESTOPPEL, Vol. XXI., p. 150. 
438. On costs—Money paid into court not 
accepted.|—If deft. pay money into ct., & pltf. 
proceed to trial when a juror is withdrawn, pltf. 
is not entitled to the costs up to the time of paying 
money into ct.—STODHART v. JOHNSON (1790), 
3 Term Rep. 657; 100 E. R. 788. 

437. ——— Case reheard.| —- Where a juror 
is withdrawn & the cause referred, but no award 
made, & the cause being taken down again, pltf. 
succeeds, he is not entitled to the costs of the first 
attempt at trial—THomas v. Lewis (1836), 5 
Dow]. 395; Will. Woll. & Dav. 67. 

438. Withdrawal suggested by judge —- Whether 
likely to influence jury./—On the trial of an action 
of slander, before pltf.’s counsel stated his case, the 
judge, in the hearing of the jury, suggested to the 
parties that it would be better to withdraw a juror. 
This was declined, & the jury found a verdict for 
deft. :—Held: this observation of the judge was 
not calculated improperly to sway the jury to 
give their verdict for either of the partics.— 
LuLoyp v. JonES (1866), 7 B. & S. 475. 

Authority of counsel to consent to withdrawal.} 
-——Sce BARRISTERS, Vol. III., p. 342, No. 324. 








SEcT. 11.-—-RETIREMENT OF JURY. 


439. Right to use documentary evidence — In 
Own possession.;—A juror may show to _ his 
brethren, after departure from the bar, any 
evidence which he has of himself; & although he 
recelved it not through the regular channel of 
proof, yet it cannot be assigned for error ; for it is 
not returned upon the postea ; & it cannot be sur- 
miscd.—GRAVES v. SHORT (1598), Cro. Eliz. 616 ; 
2 Hale, P. C. 307; 78 E. R. 857. 

.innotations :-—Retd. Goodman v. Cotherington roe"): 1 


Sid. 235; Bushell's Case (1670), Vaugh. 135; ae 2 
Martin (1872), L. R.1 CG. C. RR. 378. Mentd. Dublin 
(Archbp.) v. Dublin (Dean) (1719), 1 Stra. 262; KR. », 
Mellor (1858), Dears, & Ls. 468. 


440. Right to take documentary evidence out 
of court.|-—Parish books & registers are good 
evidences to prove births & marriages; & when 
produced, the jury may have them out of ct. 
while they are conferring on their verdict.-—— 
oe FARTHING (1595), Cro. Eliz. 411; 78 


Annotations :—Refd. Gondman v. Cotherington (1664), 1 
Sid. 235; R. ». Martin (1872), L. H. 1G. C. R. 378, 


441. ——.]—R. v. BurpDeEtt, No. 332, ante. 

442. Duty of judge.|—FansHuaw v. KNOWLES, 
No. 410, ante. 

In criminal matters—Pending argument on 
admissibility of evidence—Whether ordered.j— 
See No. 292, ante. 

-}— See, generally, CriMInAL Law, Vol. 
XIV., p. 326. 


PART VII. SECT. 11. 
e. While facts proved with which 
judge alone concerned.}—O 





alone is concerned.—BaNK OF BRITISH 
COLUMBIA v. OPPENHEIMER (1900), 7 
B.C. ht. 448.—CAN 


po reament | see Sect. 10, sub-sect. 3, E., 
ante. 

Receipt of evidence during retirement.] — See 
Nos. 312-317, ante. 


Sect. 12.—WHAT JURY MAY CONSIDER. 

_ 443. Effect of verdict on costs.) — Deft. pub 

lished some doggerel lines describing the failure of 
pltf., Levi, a bound bailiff, to arrest a party of 
whom he was in search; the lines were headed by 
a wood cut, & pltf. was styled ‘‘ Levy the Bum.” 
Pitf. brought his action ; the jury before whom the 
cause was tried, inquired whether a shilling would 
carry costs, & being answered in the affirmative, 
found a verdict for deft. The ct. granted a new 
trial.— LEvI v. MILNE (1827), 4 Bing. 195; 180 
K. R. 7433; sub nom. Levy v. MILNe, 12 Moore, 
C.P. 418; 5L. 7.0.8. C. P. 153. 


Annotations :—Refd, Poole v Whitcomb (1862), 12 % T. 
Mentd. Hakewell v. Ingrain (1854), 2G. L. RR. 


Wea 770, 

444, .}—It is no ground for setting aside 
a verdict, that the jury have given only a shilling 
damages, under a mistaken impression that it 
would carry costs.—MEARS v. GRIFFIN (1840), L 
Man. & G. 706; Drinkwater 2; 2 Scott, N. ht. 
15; 4 Jur. 1016; 188 H.R. 553. 

445. ——.]— The ct. refused to set aside a 
verdict as perverse, on the ground that the jury 
had, contrary to the direction of the judge, given 
more than nominal damages, for the avowed pur- 
pose of enabling pitf. to obtain the costs of the 
action.—CHILVERS v. GREAVES (1848), 5 Man. & G. 
578; 6 Scott, N. R. 530; 1384 BK. R. 601. 

446. ——.]— WEAVER v. SMITH (1851), 16 
Ll. T. O.S. 512. 

447, .J}— Although if a jury ask what 
amount of damages will carry costs, there 1s no 
reason why the judge should not inform them, 
yet their having given a verdict in ignorance that 
it will not carry costs is no reason why, after an 
application for a certificate, which implies that 
the verdict is recorded, the verdict should he 
disturbed.—KILMone v. ABDOOLAH (1858), 27 
L. J. Ex. 307. 

448 .|—WILSON v. ReEpD (1860), 2 I. & F. 











14). 

449. ---—.] —In an action of slander, where 
there is no real injury the jury may find for 
nominal damages, & semble, may consider the 
question of costs. Thus, in an action by a master 
of a workhouse, for words imputing to himself 
that he dishonestly got honest men turned out of 
employment there, in order to get in creatures of 
his own, for his own purposes, held actionable ; 
but, being spoken in angry altercation, & without 
malice, the jury were directed that they might, 
if they thought there was no real injury, give 
nominal damages, so as not to carry costs; & 
deft.’s counsel allowed to ask, on cross-examina- 
tion, what would be the probable amount of costs 
to deft. if a verdict for more than a nominal amount 
were givene-—WAKEIIN v. Morris (1860), 2 
F. & F. 26. 

450. .}+The jury having found a verdict 
for £5 5s. in an action for a trifling assault, evi- 
dently acting upon information given to them by 


P, nr. 166.—-CAN. 

weiss »}—Whero the jury in 
assessing the damages in an action 
took into consideration the question 





after pitt ha Gouimcacel: Held: thi ufficient 
ury after pitfs.’ case commenced, of costs :—Held;: s was sufficien 
bt fg ple may, in his discretion permit PART VII. SECT. 12. ground for ordcring a new trial.— 

verdict on costs.}— {UBSELL tv. WENIWEBER (1868), 16 


pe 
the jury to retire while A er is being 4431. Effect of 
given of facts with which the judge Farqunar v. Ko 


BERTSON ( 1889), 13 


W. RR. 710.—IR. 
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Sect. 12.—What jury may consider. Sect. 18: Sub- 
sect. 1.] 


pltf.’s counsel that a verdict for less would not 
give pltf. her costs, the ct. granted a new trial 
without imposing any terms. 

The question is whether in performing the 
function of awarding damayes it is apparent that 
the jury have misconducted themselves. I think 
it is apparent they have (WILLIAMS, J.).—POOLE 
v. WHITCOMB (1862), 12 C. B. N.S. 770; 3 F. & F. 
72,n.; 6L. T. 788; 10 W. R. 782; 142 BE. R. 
1345. 

451. Fact of payment into court.}] — Where in 
an action for a libel contained in a newspaper deft. 
pleads an apology & payment of money into ct. 
under Libel Act, 1843 (c. 96), 6. 2, as amended by 
Libel Act, 1845 (c. 75), 5. 2, & pltf. leaves the 
peney in ct. & proceeds to trial, if the jury find 
the plea to be proved pltf. is entitled as of right 
to the whole sum paid into ct., notwithstanding 
that the jury may have awarded him a less sum 
as damages. Vt. 8. U. Ord. 22, vr. 22, which 
provides that neither the fact that money has 
been paid into ct., nor the amount paid in, shal] 
be communicated to the jury, does not in any 
way aficct the issues upon a plea under the above 
sections.—-DUNN v. DEVON & EXETER CON- 
STITUTIONAL NEWSPAPER Co., [1895] 1 Q. B. 
2li,n.; 63 L. J. Q. B. 342; 70 L. T. 593; 10 
T. L. R. 885 ; 38 Sol. vo. 351 ; 10 BR. 167. 


Annotations :— Refd. Gray v. Bartholomow, Oa 1 Q. B. 
200; Maxwell v. Wolseley (1906), 76 L. J. K. B. 163. 





452. .|——KLAMBOROWSKI v. COOKE (1897), 
147. L. RB. 88. 
453. ——— Rule not ultra vires.|}|—-R. S. C., 


Ord. 22, r. 22, provides that, where a cause or 
matter is tried by a judge with a jury, no com- 
munication to the jury shall be made, until after 
the verdict is given, cither of the fact that money 
has been paid into ct., or of the amount paid in ; 
& that the jury shall be required to find the amount 
of the debt or damages, as the case may be, without 
reference to any payment into ct. :—Held: the 
rule was not ultra vires.—WILLIAMS v. GOOSE, 
[1897] 1 Q. KB. 471; 66L. J. Q. B. 345; 76 L. T. 
143; 45 W. fh. 808; 13 T. L. R. 248; 41 Sol. Jo. 
311, C. A. 

See R. 8. C. Ord. 22, r. 22. 

454. Amount paid into court — Verdict for sum 
less than amount paid in.J—DUNN v. DEVON & 
EXETER CONSTITUTIONAL NEWSPAPER Co., No. 
451, ante. 

455. Rule not ultra vires..—WILLIAMS v. 
GoosE, No. 453, ante. 

Sce R. 8S. C., Ord. 22, r. 22. 


456. Application of rule—Liability admitted.) 
— JAQUES v. SOUTH EssSEX WATERWORKS Co. (1904), 
20 T. L. BR. 563. 

See, also, No. 452, ante. 


In action for libel or slander—Plea of justifica- 
tion.]|— See LIBEL & SLANDER. 

Improper communications to jury.J]— See Sect. 
10, sub-sect. 3, D., ante. 

Verdict improperly arrived at.]—See Sect. 10, 
sub-sect. 8, F., ante. 

Evidence—Juror utilising own knowledge.] - 
See Sect. 10, sub-sect. 6, ante. 
During retirement of Jury.]—See Sect. 11, 











anle. 


PART VII. SECT. 18, SUB-SECT. 1. 

_ a. Whether verdict may be 
-_-.-l--MoKay v, WooDILL retest 
‘4 8. R. (4 R. & G.) §5.—6 . 


4661. Effect o 
rial of reeked of 


majority verdict. 
fact = 


Act is a civil trial, & verdict by 
mefority of jury taken by consent is a 


J URIES. 


Secr. 13.—GIVING A VERDICT. 
SuB-sEcT. 1.—IN GENERAL. 


457. Must be by twelve jurors.] — Russe, v. 
Bauu (1745), Barnes, 455; 94 E. R. 1001. 

458. Whether verdict may be changed.) — 
SAUNDERS v. FREEMAN (1561), 2 Dyer, 209 a; 
1 Plowd. 209; 75 E. R. 321; sub nom. ANON., 


Moore, K. B. 33. 
anna :-—Mentd. Fanshaw v. Knowles, {1916] 2 K. B. 
538. 


459. ——— Representation of dissent by majority 
of jury.]—Jurors cannot express their disappro- 
bation of a verdict after given.—R. v. THIRKELL 
(1765), 3 Burr. 1696; 97 HE. R. 1052. 

460. ——— Finding of fact — Dissent from direc- 
tion of judge.|—Dor d. LEwis v. BAsTrer, No. 
630, post. 

461. Verdict must be unanimous.] — Rooxszs’ 
CasE (1773), Lofft, 244; 98 E. R. 632. 

462. —— .]—(1) On the trial of a magistrate for 
ne eet of duty, he ought not to be found guilty, 
unless all the jury are satisfied that he has been 

ilty of the same act of neglect; & if four jurors 

Ehink him guilty of one act of neglect, & eight 

think him guilty of another act of neglect, that is 

not sufficient. 

(2) On the trial at bar of an information, the 
special jury were summoned from a distant 
county, in which the offence was not charged to 
have been committed :—Held:; the ct. had no 
power to order their expenses to be paid. The 
jurors who tried this information were only paid 
one guinea each, & other jurors, who had come 
from the same county, & had been summoned to 
try another information, which was not tried, 
were not paid anything.—R. v. PINNEY (1832), 3 
B. & Ad. 947; 5C. & P. 254; 3 State Tr. N.S. 11; 
1 Nev. & M. M. C. 307; 110 BE. R. 349. 

Annotations :—As to (2) Refd. R. v. Holden (1833), 5 B. & 
Ad. 347. Generally, Mentd. Phillips v. Eyre (1870), 
ee ea 1; Il. v. Glamorgan County Council, [1899] 

In criminal matters.]|—See CRIMINAL Law, 

Vol. XIV., p. 310, Nos. 3264, 3265. 

463 Unless majority verdict allowed by 
law.|— Where the law permits the verdict of the 
majority of a jury to be accepted, a majority 
verdict should be regarded by the appellate ct. 
as equal in weight & value to a verdict that is 
unanimous.—-WeEsT INDIA ELECTRIC Co. v. 
ROBERTS, [1920] A. C. 1025; 90 L. J. P. C. 47; 
124 L. T. 165, P. C. 

464. ——— Except in civil cause by consent.]— 
ELLIs v. DEHEER, No. 563, post. 

465. oid gi rth of unanimity.] — In general 
the assent of the jury to the verdict pronounced 
by the foreman in their presence & hearing, is to 
be conclusively inferred; & no affidavit can in 
any case be admitted to the contrary. But if all 
the jury were not present when a verdict of guilty 
was delivered, & it is therefore uncertain whether 
they all heard the verdict pronounced by the fore- 
man, the ct. will with the consent of deft. grant a 
new trial.—R. v. WooLER (1817), 6 M. & 8S. 366; 
2 Stark. 111; 105 EK. R. 1280. 

Annotation :—Consd. Illis v. Deheer, [1922] 2 K. B. 113. 
466. Effect of majority verdict.] — On the trial 

of an action in the county ct., there being a dis- 

agreement of the jury, the parties were asked by 
the judge if they would accept the verdict of the 
majority, & they consented to do 50, but afterwards 








valid verdict.—Sms v. 8uus & Davin- 
SON (1878), 1 N. Ss. W. sg. O. R. N. 8. 
(D.) 1, 5.—AUS, 
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the unsuccessful party applied for, & obtained 
from the judge, a new ,on the ground that the 
finding of the jury was against the weight of evi- 
dence & unreasonable :—Held: the judge had 
power to entertain the application for a new trial, 
notwithstandi the consent of the parties to 
accept the verdict of the majority of the jury, the 
judge being within his jurisdiction in holding that 
the consent of the parties to accept the verdict 
of the majority meant no more than that they 
agreed to treat that as equivalent to a unanimous 
verdict.—GrRoom v. SHUKER (1893), 69 L. T. 293 ; 
87 Sol. Jo. 584, D. C. 

467. Findings of fact—Whether conclusive.|— 
On the question of fact, if distinct, the finding is 
not to be disturbed, except, & it is an exception 
founded on good sense, that the ct. will interfere 
with the finding of a jury, which is either unsup- 
ported by evidence or contrary to it. Facts are 
for the jury ; yet it has now become the inveterate 
ada of the ct. to interfere in such cases; & 

hope that it always will be so (COLERIDGE, J).— 
R. v. Wooupit (INHABITANTS) (1835), 4 Ad. & 
El. 205; 1 Har. & W. 483; 5 Nev. & M. K. B. 
526; 3 Nev. & M. M. C. 3538; 5 L. J. M.C. 14; 


111 Ie. R. 761. 

Annotations :—Consd. R. v. Great Wishford (1835), 4 Ad. 
& El. 216. Mentd. R. v. Mashiter (1837), 1 Nev. & P. 
K. B. 314; R.v. West Riding of Yorkshire JJ., Tollerton 
wv. Idle (1842), 12 L. J. M. C. 15; KR. ow Barnsley (1549), 


12 Q. B. 193; RR. v. St. Marylebone (1850), 4 New Sess. 
Cas, 444. 
468. —— Disputed account.} — VAN 





NEUVEL v. HUNTER (1835), 1 Har. & W. 273; 
sub nom. VAN NLEUWVEL v. HUNTER, 5 Nev. & 
M. K. B. 376. 

469. —— -] — Where a question is one 
of fact, & there is evidence on both sides properly 
submitted to a jury, & the jury have found a 
verdict warranted by the evidence, & not in itself 
unreasonable or unfair, the Judicial Committee 
will not set such verdict aside, except under very 
rare & exceptional circumstances.--- k AILWAYS 
Comr. v. BRown (1887), 13 App. Cas. 143; 57 
L. J.P. C. 72; 57 L. 1. 895, P. Cc, 











Annotations :—Refd. Murtagh v. Barry (1890), 50 L. J. 
Q. B. 388; Allcock v. Hall, [1891] 1 Q. B. 444. 
wWiVe VAG JULILY VULULUL LeAOCIU wy 


consent.|—Groom v. SHUKER, No. 466, ante. 
i ae ESTOPPEL, Vol. XXI., p. 150, Nos. 
126-1382. 
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Refusal to accept verdict & reconsideration—In 
criminal matters Se CrminaL Law, Vol. 
XIV., pp. 827, 328. 

471. Verdict improperly arrived at — As ground 
for new trial—Verdict given on wrong grounds.|— 
O’Connor v. Brapsuaw (1850), 5 Exch. 882; 
20L J. Ex. 26; 16L. T. O. S. 237; 155 E. R. 386. 

472. Compromise.|—A new trial will 
not be granted on the ground that from the small 
amount of damages the jury must have come to 
a compromise, unless, from the circumstances of 
the case, it is evident that there has been a total 
refusal on the part of the jurors to discharge their 
duty, & the verdict is necessarily wholly incon- 
sistent.— RICHARDS v. RosK (1853), 9 Exch. 218 ; 
2C.L. R. 811; 231. J. Ex. 3; 22 L. T. O. 8. 
104; 17 Jur. 1086; 156 EK. RR. 93. 

Annotations :-——Mentd. Solomon v. Vintners’ Co. (1859), 4 
H. & N. 585; Suffield v. Brown (1864), 4 De G. J. & Sm. 
185; Angus tv. Dalton (1878) 4 Q. B.D. 162; Wheeldon 
vw. Burrows (1879), 12 Ch. D. 31; Howarth v. Armstrong 
(1897), 77 L. T. 623; Union Lighterage Co. v. London 
Graving Dock Co., [1902] 2 Ch. 557: Jonos v. Pritchard, 
{1908} 1 Ch. 630: Pwilbach Colliery Co. t. Woodman, 
{1915] A. C, 634; Sack v. Jones, (1025) Ch. 235. 

Damages awarded excessive.}] — See 

Damaces, Vol. XVII., pp. 167 et seq. 
See, also, No. 476, post. 

In criminal matters.] — See 

Law, Vol. XIV., p. 310, No. 3267. 
473. Whether reasons may be_ given.] — I 

have left certain questions to you, & have made 

such observations as I felt it my duty to make 
upon those questions. You have, no doubt, 
maturely considered the questions, & also my 
observations respecting them, & have drawn 
your own conclusions; & your having done so, 

I think that I ought not to hear the grounds on 

which you have found your verdict (GURNEY, 13.) 

—l]TORNER v. WATSON (1834), 6 C. & P. 680. 

474, Only by consent of parties.j—If the 
parties consent, the jury may be asked the grounds 
of their verdict but not otherwise,--WALTON v. 
PoTrerR (1841), 3 Man. & G. 411; 1 Web. Pat. 
Cas. 585; 4 Scott, N. R. 91; 11 L. J.C. P. 198; 
133 E. R. 1203. 

Annotations :—-Mentd, Bolts v. Walkor (1849), 14 Jur. 647 ; 
Bateman v. Gray (18553), MA@Cr. VS , TALI. Vas (10008), 
4 De G. F. & J. 288; Thorn v. Worthing Skating hink 
Oo. (1876), 6 Ch. D. 415, n.; Edison & Swan Hloctrioc 
aoe Co. v. Woodhouse & Rawson (1887), 3 T. L. RR. 
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467 i. Fimiings of fact--Whether con- 
clusive.)—The ct will not review the 
verdict of a jury upon matters of fact. 
—-HILL (JOHN) & Co. (TRUSTEES) 1. 
SHEA (1818), 1 Nfid. L. R. 94.—-NFLD. 
— HAMMOND v. 

B. KR. (3 Kerr) 





467 ii. ——— -] 
JOHNSON (1846), 5 N. 
161.—CAN. 

467 iii. .}—Jury i bavin 
found on all the facts. the ct. refuse 
to disturb verdict.— LEONALD v. Cogs- 
WELL eer 7N. 8. RL G. & QO.) 
121.—CAN. 

467 iv. ———.]— WHITE v. YAR- 
MOUTH Gas LIGHT Co. (1868), 7 N.S. BR. 
(1 G. & GO.) 204.—CAN. 

487 v. -] — WALKER 0. 
BaYERS (1873), 9 N.S. R. (3 G. & QO.) 
270.—CAN. 


467 vi. ——-. }}~ Where the ques- 
tion at issue was purely one of fact, 
involving no legal pointe whatever, & 
the judge left the whole charge open 
to the jury, who found for plit2. :— 
Held: the verdict could not be dis- 
turbed.— LYON v. MORTON (1874), 9 
N. 8. RK. (3 G. & 0.) 459.—CAN. 

467 vii. ———.}]—Where the ver- 
dict was given in favour of pitf., with 
the approval of the ju who tried 
the cause, the only questions involved 
being matters of » the ct. refused 
to set the verdict aside, seeing nothing 
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in the case that obliged then to do go. 
—Moovy v. FAULKNER (1875), 10 
N.8. R. (1 1. & C.) 154.—CAN. 

467 viii, ———- ——-.J-—-CREIGUTON Uv. 
SPINNEY (1886), 19 N. 8. R. (7 R. & G.) 
102; 70. L. T. 145.—CAN. 

487 ix. ——— -———.]—GRAND TRUNK 
Ry. Co. v. WEEGAR (1894), 23 8. C. RR. 
422.—-CAN. 

e. Hy ten furors.|—ZUFKLT 1. 
CANADIAN Pacirio Ry. Co. (1911), 
19 O. W. R. 77; 20. W.N. 1063; 28 
O. L. R. 602.—CAN. 

f. By nine jurore.]— Where 
there is only one issue, but questions 
are submitted to elicit several findings 
of fact, then nine jurymen must 
concur in all the findings necessary to 
determine the action. It will not be 
sufficient if such findings are made by 
groups of nine differing in their com- 

osition as to some _ individuals.— 
tisk v. C. P. R., (1917] 1 W. W. RR. 
652.-—-CAN. 

g. Whether finding may be dts- 
regarded court.}—The power con- 
ferred on the ct. to give judgment on 
the evidence before !t, may be exercised 
though the result be to the 
finding of a j , but it must be used 
with great caution.—-CLaYTON v. PaT- 
TERSON (1900), 32 O. R. 435.—OAN. 


h. Jury tmproperly summoned — 








Whether verdict final.J— The finding of 
a jury, idinproperly summoned, in a 
summary action, Ia not final under 
12 Viet. c. 40.- -WETMORH v. LEVY 
(1860), 9 N. B. 1. (4 All.) 510. —CAN. 

k. Kvidenre conflicting & con- 
tradictory——Same verdict twice found— 
Final, }-—-Where the evidence in a case 
is conftiicting & contradictory, & a 
jury have twicefound infavour of plttf., 
he ct. will not disturb the verdict.— 
FostrER v. FOWLER (1859), 4 N. 8. Lt. 
(Coch.) 70.—CAN. 


l. Answers to ations not ver- 
dirt.J—-MOODIE 0. MACKENZIR, [1925] 
1D. L. R. 601.—CAN. 

m. Effect of tmproper answera to 
questions. }-——-Where it appeured on the 
argument before the Suprome Ct., that 
the jury had not properly answered 
some of the questions submitted to 
them at the trial, a new trial was 
ordered.— PUDSEY v. DOMINION AT- 
LANTIC Ry. Co. (1896), 25 8. C. R. 
691.—-CAN. 

n. Summing up dispensed with.) 
—At the conclusion of accused’s 
address, & befure the summing up, the 
foreman of the jury announced that 


they were prepared to give their 
verdict :—Held: the judge was en- 
titled to 


ol it rd with the summing 
up, & a verdict of guilty was rightly 
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475. -|— Pitf. ordered of defts. certain 
trucks to be ready on a particular day to convey 
his cattle to market by their pater: The trucks 
were not ready on the day fixed, but the super- 
intendent at the station then promised they should 
be ready on the day following saying the cattle 
would be then quite in time for the market. PItf. 
sent his cattle on the following day, & signed a 
‘‘ forwarding note’”’ required of him by the co., 
with special conditions indorsed, but the cattle 
were then too late for the market, damaged by 
delay, & sold elsewhere at a loss. In an action 
against the co., the question left to the jury was, 
‘* whether a contract had been made to carry the 
cattle and deliver them at their destination by a 
particular time ready for the market.’’ On a 
motion for a new trial, on the ground of misdirec- 
tion, alleging that the question should have been 
whether the cattle were carried according to the 
written bargain made on the day following :— 
Held: (1) the question as left to the jury was the 
proper one, the other point not having been made 

»y defts. at, the trial; (2) a jury cannot be asked 
the grounds of their verdict.—BROWN v. BRISTOL 
& Hxerer Ry. Co. (1861), 4 L. T. 830; 7 Jur. 
N.S. 950; 9 W. R. 872. 

BRC Ag to (2) Refd. Arnold v. Jeffreys, [1914] 1 


476. .J--When upon a trial before a judge 
& jury the jury have once given a general verdict, 
the judge is not entitled to ask any further ques- 
tion of the jury for the purpose of ascertaining 
whether the ground of their verdict was one which 
there was evidence to support.—ARNOLD  v. 
JEFFREYs, [1914] 1 K. B. 612; 83 L. J. K. B. 
329; 110 L. T. 2538, D.C. 

477. Must be confined to issues.]|—DowMAN’s 
CASE, No. 504, post. 

——— Rejection of surplusage.|—See Sect. 13, 
sub-sect. 4, posi. 

Must find the whole Issue.|]—-See Sect. 13, sub- 
sect. 2, post. 

478. Must be consistent with pleadings — Ad- 
missions.|—-A mattcr confessed by a party & ad- 
mitted in the pleading bars a jury from a contrary 
finding in that action & in any other.—WALLOP’s 
CASE (1620), Palm. 10; &1 E. R. 958. 
eu aon :-- Mentd. Parker v. Kott (1701), 12 Mod. Rep. 














A .J|—-A verdict is sufficient, if it 
finds the substance of the issue. The jury cannot 
find any thing contrary to the admission of the 
yarties.—WILCOCKS v. HARRIS (1675), 1 Treem. 

. B. 189; 89 Ik. R. 184; eub nom. WiLcox »v. 
SKIPWITH’S SERVANT, 2 Mod. Rep. 4. 


480. ——~-.]|—The pleading of deft. ad- 
mitted a libel. Througout the trial & until the 
summing up there was no question but that it was 
a libel. It would be dangerous to allow a jury to 
give a finding out of their own head against an 
admission in pleading on a point not raised or 
argued during the trial (CAVE, J.).—MACLAREN 
& Sons v. Davis (1890), 6 T. L. R. 372, D.C. 





received by him.—IlN. v. CARLAIRS ) tion, was properly 
(1925), 25 S&S. HR. N.S. W. 515; —CHAMBERS 0. 
N. 8. W. W. N. 162.--AUS. Legge, 430.—AUS. 


oO. Retirement for leas than three 
hours—Failure to agree—Whether ver- 
dict of three-fourths accepted. }-—BODNAR 


p. Verdict importing new fact 
tnto declarution.}—A vordict cannot 
iinport into a declaration a new fact to 


fact, defectively stated in the declara- 


PART VII. SECT. 

481i. General rule.}—Held : the real 
issue not having been passed upon 
there must be a new trial.— DUNSMUIR 
v. LOWENBURG, Harris & Co. (1903), 
34 Ss, Cc. Rh. 228.—CAN. 


q. Answers 
though it may show that an essential | desue in doubt.)—-Answers by a jur 
questions should be given the f 


JURIES. 


Admissions in pleadings, generally, see ESTOPPEL, 
Vol. XXI., pp. 316 et seg. ; PLEADING. 
Misconduct of jury.]—See Sect. 10, ante. 


SUB-SECT. 2.—VERDICT MUST DECIDE THE 
ISSUER. 


481. General rule.|—A verdict must compre- 
hend the whole issue. Jf it does not, a judgment 
entered thereon will be erroneous, & the ct. cannot 
amend it.—MILLER v. TRETS (1698), 1 Ld. Raym. 
324; 91 E. R. 1112, Ex. Ch. - 

482. Sufficient if whole issue implied.]— 
If the words of a verdict imply the whole issue, 
it is sufficient—BURPER v. BAKER (1601), Cro. 
lia. 854; 78 E. R. 1080. 

483. Application of rule— Plea of delivery of 
goods & money.|—Upon a sci. fa. to obtain execu- 
tion, if deft. plead that he delivered goods & 
money to the sheriff in satisfaction of the 
judgment, pltf. shall join issue on the fact; but 
if the jury find as to the goods, & are silent as to 
the money, it is a mistrial. ATKINSON v. ATKIN- 
BON (1595), Cro. liz. 391; 78 HE. R. 636. 


Annotations :—Mentd. Clerk v. Withers (1704), 2 Ld. Raym. 
J072; Morland v. Pellatt (1828), 8 B. & C. 722; Stimson 
v. Farnham (1871), 20 W. Rh. 183. 


484. Information for usuly.] — On an 
information for usury, if the verdict find the cor- 
rupt agreement, but say nothing as to the loan, 
it is bad. 

If a verdict be imperfect, a venire facias de novo 
must issue.—Cook v. LANEDAY (1608), Cro. Jac. 
210; 79 K. R. 183 
Annotation :—Refd. R. v. Upton (1728), 1 Barn. K. B. 97. 

485. ———- Plea of a promise jointly with 
another.|—In assumpsit, deft. pleaded that the 
promises were made by him jointly with another, 
& issue was taken upon that fact. The jury, by 
their verdict, found that deft. promised, without 
stating whether he promised alone or jointly with 
another :-—Held: this verdict was bad, because 
it did not distinctly pronounce upon the issue.— 
BisHop v. KaYE (1820), 3 B. & Ald. 605; 106 
EK. R. 782. 

Annotations :—Mentd. Strother v. 

B N.C 








Hutchinson (1837), 4 
ng. N. C. 83; Brown wv. Gill (1846), 2 C. B. 861 ; Camp- 

bell vw. R. (1847), 11 Q. B. 814. 

486. ——— Issue of negligence or contributory 
negligence.|—-In an action by an administratrix 
under Fatal Accidents Act, 1846 (c. 93), for com- 
pensation for loss sustained in consequence of the 
death of intestate, the questions being whether 
there was negligence in deft. or contributory 
negligence in deceased, the jury found a verdict 
for pltf., damages 40s., £1 for the widow, & 10s. 
for each of the children; the ct. granted a new 
trial without saying anything about costs, on the 
ground that the jury had shrunk from their duty 
of deciding the issue.—SPRINGETT v. BALL (1868), 
7B. &8. 477. 

Area on :—Refd. Kelly v. Sherlock (1866), L. R. 1 Q. B. 


487. Separate issues put to jury — Must decide 


roved at the trial. | possible effect, & if it is possible to 
-ERRY (1847), 1 | support the same by any reasonable 
construction they should be so sup- 
ported, but when the questions, 
answered & unanswered, leave the 
original question in controversy in 
doubt & amb ty, the cause of justice 
is best promoted by a new trial.— LE 
BLANC v. MONCTON TRAMWAY ELEC- 


18, SUB-SECT. 2. 


TRioiry & Gas Co., Lrp. (1920), 47 
r. Questions ae. not pertinent 
est | to itssue.}—Held: as the questions 
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each issue.]—CATTLE v. ANDREWS (1693), 3 Salk. 
872; 91 E. R. 880. 
sy 1 sll :—Mentd. Street v. Hopkinson (1736), 2 Stra. 





. ——.}] — Where in an action of re- 
plevin the pleas to the avowries or cognisances, 
damage feasant, claim a right of common in re- 
spect of distinct lands, the jury must have suffi- 
cient evidence before them to enable them to say 
in respect of which lands the right of common 
exists. Thus, where in one set of pleas pltf. 
claimed a right of ‘‘ common of pasture over 
certain uninclosed strips of land in respect of 100 
acres of land, for all commonable cattle levant & 
couchant thereon;’’ & in another set claimed 
that right as an occupier of such strips pour cause 
de vicinage, ‘“‘ for all cattle levant & couchant 
upon the strips of land he occupied,” & the jury 
found a verdict generally for pltf.; that verdict 
was held to be imperfect, & a new trial granted.— 
NEWBY v. SINGLETON (1832), 1 L. J. K. B. 165. 
489. ———.] — BENTLEY v. FLEMING, No. 


377, ante. 
In criminal matters.]—-Sce CRIMINAL 

Law, Vol. XIV., pp. 334, 335, Nos. 3530-3534. 

490. Jury unable to agree on all.]|—~Where 
there are several distinct issues to be tried in one 
action, it is competent to the judge, in his dis- 
cretion, & without the consent of the parties, to 
accept the verdict of the jury upon those issues on 
which they are able to agree, & discharge them 
upon the others without invalidating the trial, 
leaving the parties, if they think fit, to take down 
the undecided issues to a new trial; & the ct. 
will give judgment on the decided issues, & has 
power, if asked, to send down the undecided 
issues to a new trial——MARSH v. Isaacs (1876), 
45 L. J. Q. B. 505; 3 Char. Pr. Cas. 346. 








SUB-SECT. 3.—KINDS OF VERDICT. 
A. General Verdicts. 
491. Sufficiency —- On plea of justification.] — 
A verdict found generally against a deft. in tres- 
pass held sufficiently expressive of opinion in re- 








spect of a pleaded justification—Hawks 1. 
CROFTON (1758), 2 Burr. 698; 2 Keny. 388; 97 
HK. R. 520. 

492. —--—-~ -——-.] — BENTLEY v. FLEMING, No. 
377, ante. 

493. -] — CLEVELAND IRON Co. v. 


STEPHENSON (1865), 4 F. & F. 428, N. P. 

494. Neglect to find on separate Issues.}— 
In debt for several sums of money for goods sold 
& work done, amounting in the whole to £40, a 
verdict finding deft. indebted in £30 & non debet 
as to the residue, without finding in which of the 

articular sums he was indebted to £30 is bad.— 

RESWELL v. MIDDLETON (1623), Cro. Jac. 653 ; 
79 E.R. 563. 


Annotation :—Mentd. Morison v. Thompson (1874), L. R. 
9 Q. B. 480. 





submitted did not necessarily involve 
findings upon the issues between the 
parties, & upon which deft.’s liability 
must depend, there should be a new 
trial.—-THORNE (W. H.) & Co., LTb. 
aaa (1905), 37 N. B. R. 163.— 


415.—CAN. 


a. Jury finding 
tiona—& 


PART Vit. SECT. 18, SUB-SECT. 3. —A,. 


494i. Sufici Neglect to find in 
separate issues. |— BALFOUR r. TORONTO 
Ry. Co. yee 3 § 0. L. R. 735; 2 
_L. T. 241; 20. W. R. 671.—CAN. 
t. Answers to 


that the 
pitt. :—Held : 


find! 
it is 


verdict—Whether sufficient.|—(HRKSE- 
MAN v. HATHEWAY (1883), 23 N. L. hi. 


returning general verdict— 
Effect of.}—Where a jury, besides re- 
turning answers to the questions put 
to them, of their own accord, stated 
were all for a verdict for 
a general verdict, in 
addition to special findings, imports 4 
in favour of the party for whom 
ven o1 every fact in issue neces- 
sary to sustain it, besides the facte 
specially found.— HARPER tv. CAMERON 
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495. Verdict for part of claim—Whether good— 
Debt for several sums.]—TRESWELL v. MIDDLE- 
TON, No. 494, ante. 

496. Debt of one sum.]—In debt on 
bond for £300 & nil debet pleaded, a verdict of nil 
debet for £200 & debet for £100 is good. —HapDLEY 
v. STYLES (1710), 10 Mod. Rep. 7; 2 Salk. 664 ; 
88 E. R. 599. 

497. Special verdict found after general ver- 
dict.]}—The ct. will judge from the special matter 
found by a jury, although they first find a general 
verdict according to the issue.—IHIELIER v. BEN- 
ae HUNDRED (1631), Cro. Car. 211; 79 BH. R. 

woe 
Annotations :-—Mentd. Talbot v. Hubble (1740), 7 Mod. 

Rep. 326; Gritith 2. Walker (1752), 1 Wils. 336; R. v. 

Stainforth (1847), 11 Q. B. 63. 

498. Where several defendants —Verdict against 
some & in favour of others.|—In an action on the 
case in the K. B. against ten defts., pltf. declared 
that, before & at the time of the grievances com- 
plained of, they were proprietors of a stage coach 
for the conveyance of passengers for hire from A. 
to B., & that being so, they received pltf. as an 
outside passenger, to be safely conveyed thereon 
from A. to L., for hire to them in that behalf ; 
& that by reason thereof they ought to have safel 
conveyed him accordingly ; & assigned for breach 
that they conducted themselves so carelessly in 
this behalf, that by & through the carelessness, 
unskilfulness & default of themselves & their 
servants, the coach was overset; by means 
whereof pltf. was hurt, & sustained other injuries. 
A jury having found a verdict against eight of 
defts. only, & in favour of the other two, & 
judgment being entered accordingly :— Held: as 
the action was founded upon a breach of duty 
imposed by the custom of the realin, which was 
a breach of the Jaw, & as the declaration was 
framed on a misfeasance, such verdict & judgment 
were not erroneous, & thoy were therefore affirmed 
in the Exchequer Chamber, in error.—BRETHER- 
TON v. Woop (1821), 3 Brod. & Bing. 54; 9 Price, 
408; 6 Moore, C. P. 141; 129 E.R. 1208, Ex. Ch. 
Annotations :-—Folld. Pozzi ©. Shipton (1838), 8 Ad. & El. 

963. Mentd. Leslie vr Wilson Cds 6 Moore, C. BP. 

415; Burnett v. Lynch (1826), 6 B. C. 580; Wyld ”. 

Pickford pela 8M. & W. 443; Marshall». York, New- 

castle & Berwick 21L. J.C. P. 31; Legge 


Ry. (1851), of; 
». Tucker (1856), 1 ii. & N. 500; Tattan «7 G. W. Ry, 
en 20 L. J. Q. B. 184; Alton v, Mid, Ity. Nesta 19 
C. B. 








N.S. 213; Readhead v. Mid. Ry. (1867), L. R. 2 
2.0 412; Clarke v. West Ham Corpn., [1v00s 2K. 3B. 
58. 
499. -} — Declaration stated that 








plitf. delivered to defts., & they accepted & received 
from him, goods to be taken care of & carried & 
conveyed by defts. from L. to L. & there delivered 
to P. for pltf., for reasonable reward to defts. in 
that behalf, & thereupon it became the duty of 
defts. to take due care of such goods while they 
so had the charge thereof for the purpose afore- 
said, & to take due & reasonable care in & about 
the conveyance & delivery thereof as aforesaid ; 
yet defts., not regarding their duty in that behalf, 


(1893), 2 B.C. R. 365.- CAN. 

b. What amounts to general ver- 
dict.|--Where a jury make special 
findings & also find damages, thin is 
equivalent to a gencral verdict for 

Itf., supplementing the special find- 
ave & importing such as are necessary 
to a general verdict.—ScorTr v. BRITISH 
COLUMBIA MILLING Co. (1894), 3 
ZB. C. Rk. 221.—-CAN. 

0. tight to return.) — STEVES v. 
SouTH VANCOUVER DIKTRICT CORPN, 
(1897), 6 B.C. HH. 17.—CAN. 

d. Right to demand.)-—-If either 
party asks that the jury return a 


answera to quesa- 
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Sect. 18.—Giving a verdict: Sudb-sect. 8, A. & B. 
(a) & (b).] 

but contriving, etc., did not nor would take due 
care, etc., but on the contrary, whilst they had the 
charge, etc., took such bad care, etc., that the 
goods were injured, to pltf.’s damage, etc. Pleas, 
Not Guilty, & traverse of the delivery & accept- 
ance modo et forma. On the trial, ee gave no 
proof of an express contract, but endeavoured to 
show that defts. were common carriers. No 
objection was taken to the course of evidence. 
The case was proved as to one deft. only, who 
was shown to be a common carrier, & a verdict 
was taken against him & for other deft. On 
motion to enter a nonsuit, on the ground that the 
action was founded in contract, & therefore a 
verdict could not pass against one deft. only :— 
Held: the declaration might, & therefore must 
after verdict, be read as a declaration against car- 
riers on the custom of the realm, & consequently 
the verdict was maintainable. 

Qu. : whether such declaration against carriers 
on the custom would have been sufficient on 
special demurrer.—Pozz1 v. SurPpron (1838), 8 
Ad. & El. 963; 1 Per. & Dav. 4; 1 Will. Woll. 
& H. 624; 8L.J.Q.B.1; 112 E.R. 1106. 
Annotations :-—-Mentd. Wyld v. Pickford (1841), 8 M. & W. 

443; Marshall] v. York, Newcastle & Berwick Ry. (1851), 


11 C. B. 655; Tattan vo. G. W. Ry. (1860), 2 BR. & K. 844; 
Foulkes v. Mct. Dist. Ry. (1879), 4 C. P. D. 267. 


500. Nominal verdict—Subject to a reference— 
Judgment not entered.|—Where a nominal verdict 
is taken subject to a reference, in which the verdict 
is ultimately to sepene upon the award, the ct. 
cannot make use of such nominal verdict against 
the oPpos party, by allowing judgment to be 
entered upon it. 

I thought that it had been perfectly settled that 
the ct. has no power to make use of a nominal 
verdict, taken subject to a reference, against the 
opposite pes where the verdict is ultimatel 
to depend upon the award. ‘The cases in whic 
ee have been allowed to enter up judgment on 
he nominal verdict, are where such verdict is 
taken to secure the damages, the amount of which 
is the only question referred. Tere the actual 
cause of action was to be decided by the arbitrator, 
& another action between the parties was included 
in the reference (PARKE, K.).— BURLEY v. 
STEPHENS (1836), 1 M. & W. 156; 4 Dowl. 770; 
1 Gale, 374; Tyr. & Gr. 418; 56 L. J. Ex. 92; 
150 E.R. 386. 


Annotation :—Mentd. Newman v, 
Newman (1841), 5 Jur. 175. 


B. Special Verdicts. 


(a) In General. 


In criminal matters.}—See CRIMINAL Law, Vol. 
XIV., pp. 333 ef seq. 





Parbery, Parbery  v. 





501. Definition.|;—Davies v. LowNnpss, No. 
547, post. 

502. -|—ScALgEs v. Key, No. 505, post. 

See, also, No. 510, post. 

508. Whether allowed—General rule.]—The 


jury may give a special verdict upon any issue, 
as well general as special, & in other actions as 
well as in assize or trespass, so that the matter 


eneral verdict, then the jury must 

o 80 unless they are unable to agree.— it 
MacLEOD v. MOLAUGHLIN (1907), 13 which the ju 
B.C. R. 16.—CAN. 


e. Juries in county courts.) — jury.— AN 
Be: : whother juries, in cases in the 

unty Cts. other than those men- 
tioned in 43 Vict. c. 2, 3. 55, should 
be instructed to give general verdicts, 
& whether the proper procedure is not 
to obtain their findings on the con- 


troverted facts which the judge deems 
roper to submit to them, after 
ent in the cause should 
ee given by the judge irrespective of 


.) DREWS 
eam: 16N. 5. BR. (4 RR. & G.) 236.— 


tf. ———.]—- RHopks vv. PATRICK 
(1885), 18 N. 8. R. (8 R. & G.) 233,— 


J URIES. 


found at large, be pertinent to the point in issue.— 
PANEL v. Moor (1554), 1 Plowd. 91; 75 EB. R. 


145. 
Annotation :—Mentd. Barnett v. Guildford (1855), 11 Exch. 
19. 


504. —— -]—In all pleas, as well of the 
Crown, as in Common Pleas, viz. actions, real, 

ersonal, & mixed, & upon all issues joined, either 
between the King and the party, or between party 
& party, the jury may find the special matter 
which is pertinent, & tends only to the issue joined ; 
& upon the law of such matter they may pray 
the opinion of the ct. But if jurors find matter 
at large which is not within their charge, & which 
is not pertinent to the issue joined, the ct. may 
disallow the verdict.—DOWMAN’s CasE (1586), 9 
Co. Rep. 7b; 77 KH. R. 743. 
Annotalwns :—Refd. R. v. Bewdley (Bailiff & Burgesses) 

(1712), 1 P. Wms. 207. Mentd. R. v. Hampden (1637), 3 

State, Tr. 826; Manby »v. Scot (1661), 1 Keb. 80; Dixon 


v. Harrison (1670), Vaugh. 36; Wigon v. Garret (1675), 
v. Fletcher (1696), 1 Ld. Raym 





3 Keb. 536; Tregan f 
154; Jones v. Mose y tCb 7), 1 Com. 29; Bushell v. 
Burland (1708), Holt, K. B. 733; Altham v. Anglesea 
(1709), 11 Mod. Rep. 210; Martin d. Tregonwell v. 


Strachan (1743), 5 Term Rep. 107, n. ; Hewlins v. Shippam 

(1826), 5 B. & C. 221. 

505. .J}—Where the return to a mandamus 
to admit an alderman of the City of London stated 
ap immemorial custom for the court of the mayor 
& aldermen to determine whether a person elected 
alderman was, according to their discretion & 
conscience, a fit & proper person duly qualified, 
on traverse of the custom, the jury found that the 
custom had existed from time immemorial down 
to 1689 :—Held: (1) this finding amounted to a 
verdict that the custom still existed : (2) although 
the jury might find an issue in special terms, the 
parties were not entitled to have it entered as a 
special verdict, unless disputed questions of law 
were raised by the finding. 

If facts are stated by the jury to raise a question 
of law on the record, that is a special verdict: 
but it does not follow, merely because a jury 
choose to return their verdict only in particular 
words, instead of saying aye or no, that the verdict 
is a special one (PATTESON, J.).—SCALES v. KEY 
(1840), 11 Ad. & El. 819; 3 Per. & Dav. 505; 
113 E. R. 625. 

506. After general verdict.|—The  in- 
dorsement of the special finding of the jury, made 
by the officer of the ct. on the back of the Nisi 
Prius record, will not be treated by the ct. above 
as the postea, on a motion for a new trial, no appli- 
cation to have the facts found specially & the find- 
ing stated on the record having been made at the 
trial until after the jury had delivered their ver- 
dict :—Semble: it is too late to apply to have 
the facts found specially after the jury have given 
their verdict.—Bairp v. HopGes (1849), 18 L. J. 
Ex. 435. 

507. Discretion of court to advise—When 
exercised.|—The ct. will not advise a special ver- 
dict in a clear case.—-THORNTON ¢. LYSTER (1688), 
Cro. Car. 614; 79 E.R. 1044. 

508. Whether jury bound to comply.}— 
It is the privilege of a jury to decline finding any 
other than a general verdict ; &, therefore, if the 
judge explains to them, & they clearly understand, 











PART VII. SEE ea SUB-SECT. 3.— 
- (a). 


g. Where inconsistent with general 
verdict.}—-Where a jury sees fit to 
answer specific quecsone: ite findings 
thereon cannot be ignored, &, if in- 
conaistent with the general verdict, 
Hie latter cannot be sustained, & the 
[| 1 EROS seen 0 A ti DO ROO NED RS has rem 
_3 one warranted when it is taken as a 
whole together with specific answers.— 


ve. LANDERS 


Part VII.—Juriszs or Issuz— anp ASSESSMENT. 


that, in the absence of a particular fact, pltf.’s 
right to recover will depend on a doubtful legal 
question, & the judge requests them to find that 
Itf. generally, & on being pressed, refuse to find 
he particular fact, the ct. will not set aside the 
verdict.— DEVIZES CORPN. v. CLARK (1835), 3 Ad. 
& El. 506; 111 KH. R. 506. 

509. ——- —-—.]—-ROUPELL v. Haws (1863), 
3B. & F. 784. 

510. What amounts to.]}—Where, in an action 
of trespass to a fishery, the j ry find deft. justified 
on one issue, & state the right under which they 
found him justified, such a finding may be treated 
as a special verdict.—BENETTr v. CosTaR (1818), 
ee 183; 2 Moore, C. P. 88; 129 E. R. 

See, also, No. 505, ante. 

511. Verdict special as to part—Must be 
certain.]|—In ejectment if the verdict find ‘‘ not 
guilty ’’ as to part, & ‘‘ specially ”’ as to the residue, 
without stating what the residue was, it is bad.— 


a v. CasTon (1606), Cro. Jac. 118; 79 
G. R. 98. 
512. Must find the facts.|—ANoN. (1567), 


Jenk. 232; 145 E. R. 162; sub nom. TEMPLE v. 

CooKE & Worton. 3 Dyer, 265 b. 

Annotations :—Refd. Jones v. Tapling (1862), 12 C. B. N.S. 
ie Jentd. Delacherois v. Delacherois (1864), 4 New 
613. Not leave court to infer them.]— 

This special verdict does not find as a fact that a 

copy of the bill of sale was not delivered to the 

proper officer: it states a circumstance of evidence 
from which the jury might infer it, but facts, not 
evidence, ought to be stated in a special verdict 

(Woop, B.).—-HUBBARD v. JOHNSTONE (1810), 3 

Taunt. 177; 128 E.R. 71. 

Annotations :—Mentd. Palmer v. Moxon (1813), 2 M. & S. 
43; Ritchie v. St. Barbe (1813), 4 Taunt 768; Richardson 
v. Campbell (1821), 5 B. & Ald. 196. 

514. -.|—Upon a special verdict, the 
ct. of error cannot draw, from other statements 
contained therein, any inferences of facts necessary 
to the determination of the case; such facts 
must be expressly found one way or the other, & 
if they be not, the ct. will award a venire de novo. 
—TANCRED v. CHRISTY (1843), 12 M. & W. 316; 
2L.T. 0.8. 190; 152 BE. h. 1219. 

Annotation :—Refd. Draper v. Crofts (1846), 15 M. & W. 166. 


515. -———.|—Though allowance is to be 
made for the technical difference of the proceed- 
ings in the cts. of Canada & those of England, yet 
where trial by jury prevails, a special verdict 
ought to be the finding of facts, by the jury, from 
which the ct. is to pronounce its judgment on the 
law, & the verdict ought not to leave facts to the 
ct. to draw an inference ; such as, whether negli- 
gence has or not been established ; negligence 
being a question of fact & not of law.—TOoBIN v. 
Mourison (1845), 5 Moc. P. C. ©. 110; 9 Jur. 
907; 13 E. R. 431, P. C. 

516. -}—A special verdict must find 
the facts, & not consist of a mere statement of 
evidence.—FRYER v. RoE (1852), 12 C. B. 437; 
138 BK. R. 977. 

See, also, Sub-sect. 3, C., post. 

517. Form.]—-SHREWSBURY’S (EARL) CasE, No. 




















529, post. 
518. Effect of—Finding as to contents of deed— 
Finding inaccurate.|} — Rowk v. HUNTINGTON 


(1670), Vaueu. 66; 124 E. R. 973. 


In construing a 


BaNkK OF TORONTO v. HARRELL, {1917} 
sisting of a num 


2 W. W. R. 1149.—CAN. 
PART VII. seer. 1B) SUB-SECT. 3.— 


h. Construction to be reasonable.}— 


whole verdict must be taken together 
& construed reasonably, regard be 

had to the course of the trial.— 
MARSHALL v. CaTxs (1903), 10 B.C R. 


jury s verdict, con- 
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519. ———.]—-ScaLzs v. Kny, No. 505, ante. 

520. On appeal.|— We, sitting as a ct. of 
error, are, upon well recognised principles of 
law, strictly restrained to the facts found by the 

ury & stated in the special verdict (per CurR.).— 

OWNMAN v. WILLIAMS (1845), as reported in 
7 Q. B. 103; 115 B. R. 427, Ex. Ch. ; revag. 8. C. 
ow nom. JONES v. DOWNMAN (1842), 4 Q. B. 

,n. 


Annotations :—~Mentd. Jenkins ». Hutchinson (1849), 13 
Q. B. 744; Carr ev. Jackson eae ii Bach: San ewe 
ull v, 





v. Nicholson (1852), 18 Q. B. 503 ; apman (1853), 
8 Exch. 444; Thol v. Leask (1855), 1 Jur. N x! fin 
Cooke v. Wilson (1856), 26 L. J. CG. P. 15; Collen v. 


Wright (1857), 8 Ek. & B. 647; Allaway v. Dunoan (1867 
16 L. T. 264; Cherry & McDougall v. Colonial bank ot 
Australasia (186), L. R. 3 P. C. 24; Paice v. Walker 
(ieto), 22 L. T. 547; Herald v. Connah (1876), 40 J. P. 


Imperfect verdicts.]|—Sce Sub-sect. 3, C., post. 


(6) Interpretation by Court. 


521. Construction to be lberal.|—THomason 
v. MACKWORTH (1666), O. Bridg. 502; Cart. 75; 
124 FE. RR. 713. 

Annotations :-—Refd. Bank of England v. Morrice (1736), 
Lee temp. Hard. 219. Mentd. Re Stroud & Hast & Wost 
India Docks & Birmingham Junction Ky. (1849), 19 
L. J. C. P. 117. 

522. Power of court to supply fact not expressly 
found—Matter not in doubt.|—ALLEN v. HILL 
(1591), Cro. Eliz. 238; 78 E. R. 498. 

Annotation :—Mentd. Butler v. Duckinonton (1607), 1 
Brownl. 207. 

523. -.\—I£ a special verdict on a 
mixed question of fact & law, find facts from which 
the ct. can draw clear conclusions it is no objection 
to the verdict that the jury have not themselves 
drawn such conclusions, & stated them as facts 
in the case.—-MONKHOUSE v. ILAY (1820), 2 Brod. 
& Bing. 114; 8 Price, 256; 4 Moore, C. P. 549; 
146 E. R. 1195, Ex. Ch. 


Annotations :—Mentd. Kirkley v. Hodgson (1823), 1 B. & C. 
588; Re Daniol, Az p. Ashby (1855), 25 L. T. O. S. 188. 


524. Not inconsistent with facts found.!— 
A. being found by special verdict to be the son of 
B. & none other found to be his heir :-——/ield: he 
may be well intended to be the son & heir of B.— 
LYNCH v. SPENCER (1596), Cro. Eliz. 513; 78 


E. ht. 762. 
Anceatien :—Mentd. Miles v. Keyos (1731), Fitz. G. 90, 











525. ——.]—A fact omitted in a special verdict 
supplied by implication.—-PARMAN v. HBOWYER 
(1598), Cro. Eliz. 669; 78 E.R. 907. 

526. ——-.]—1 grant that a verdict may be 
taken by a reasonable intendment though the 
words be unperfect. Where a special verdict 
concludes their doubt upon some special point 
shat the ct. shall doubt of no more, but allow all 
other points, though there be some defect 
(ILoBART, C.J.).— DUNCOMBE v. WINGFIELD (1618), 
Hob. 254; 80 E. R. 400. 

Annotations :—Refd. King v. Dijliston (1688), 1 Show. 83; 

Witham v. Lowla (1744), 1 Wils. 48. Mentd. Wakeman 

v. Blackwell (1676), 1 Mod. Rep. 218; Symonds v. Cud- 


more (1692), Carth. 257; Goodright d. Hoffe v. Harwood 
uae Lofft, 282; Corner v. Shew (Executor of Lewis) 


1838), 2 Jur. 761; Woodroffe v. Doe d. Daniell (1846), 
. oF & W. 769; He Airey, Airey v. Stapleton, (1897) 1 
Ch. 164. 


527. ——— Necessary circumstances.]-—~-In a 
special verdict, incident & necessary circumstances 
shall be intended.—FARCHILD v. GAYRE (1605), 


Cro. Jac. 63; 79 E.R. 53. 
Annotations :—Mentd. R. v. Patrick (1667), 2 Keb. 164; 


153.—CAN. 


k. Confitcting finding may be 
At pac here serene le or rem . 
: answer of a jury @® ques- 
tion submitted may de nelocted as 


r of answers, the 
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(c), & C.; sub-sect. 4.] 


Philips v. Bury (1694), Holt, K. B. 715; 
(Bp (1694), 1 Show. 493; Rennell v. 
1827), 7 B. & CG. 113. 


528. ]—In a special verdict, all 
necessary circumstances shall be intended.— 
MOLINEUX ¥. MOLINEUX (1607), Cro. Jac. 1443 
79 EK. R. 126. 

Annotations :—Refd. R. v. Hoare (1817), 6 M. & 8S. 266. 
entd. Bowman v. Milbanke (1664), 1 Sid. 191; Grange 

vw. Tiving (1665), O. Bridg. 107; Fry’s Case (1672), 1 

Vent. 199; Williams v. (1672), 3 Keb. 19; Thomas 


v. Sorrel (1673), 3 Keb. 233; Winsford v. Smith (1691), 
Show. 350. 


529. -|—The jury having found in 
a special verdict that 8S. was the deputy of the 
ee of an office, it shall be intended that the 

eputy was made by deed as he ought to be. It 
being also found in a special verdict, that such an 
one came to the town of M. to the usual place of 
holding the ct. of the manor, it shall be intended 
that the town is within the manor; for in special 
verdicts the law does not require such precise 
form as it requires in pleading.—SHREWSBURY’S 
ies CASE (1610), 9 Co. Rep. 46b; 77 E. R. 


Annotations :—Refd. Foster v. Jackson (1615), Hob. 62; 
Lyn v. Wyn (1665), O. Bridg. 122; Hunt v. Burne (1702), 
1 Com. 124. Mentd. Sury v. Pigot (1626), Poph. 166; 
Tyftyn v. Wingfield (1633), Cro. Car. 325; Holmes’ Case 
(1634), Cro. Car. 376; Ashley Cooper v. St. John (1648), 
Sty. 130; R. v. Knollys (1693), 1 Ld. Raym. 10; R. v. 
Larwood (1694), 1 Salk. 167; KR. v. Kemp (1695), Comb. 
334; Keeble v. Hickeringall (1706), Holt, K. B. 14: 
R. v. Ipswich Baliliffs (1706), 2 Ld. Raym. 1232; Peak v. 
Bourne (1732), 2 Stra. 942; KR. v. Ponsonby (1755), 1 
Kony. 1; R. ». Wells (1767), 4 Burr. 1998: Hamblv v. 
Trott (1776), 1 Cowp. 371; Rafael v. Verelst (1776), 28 


R. v. London 
Lincoln (Bp.) 




















Wm. BI 1055; Doe d. Devi . Wil 1 A ; 
P.a 6. soe 5 ne wv son (1855), 10 Moo | 
580. -]—In ejectment, on a special 


verdict, if the jury submit a particular point to 
the ct., the ct. will intend every thing that is 
necessary to their giving judgment.— CASTLE 1. 
Hoss (1625), Cro. Car. 21; 79 E. R. 623. 


(c) Guilty but Insane. 
See CRIMINAL Law, Vol. XIV., p. 824. 


C’. Imperfect Verdicts. 


581. Omission to find a necessary fact.) — A 
special verdict in which the jury have omitted to 
find a necessary fact, is bad.—-BATEMAN v. ALLEN 
(1595), Cro. Eliz. 437; 78 E.R. 678. 

Amicon :—Mentd. Giles v. Wiscot (1599), 2 Co. Rep. 


_ 632. Damages.]—On tho trial of an issue 
joined upon a mandamus, the jury find a special 
verdict as to the facts, but omit to find damages 
or costs. This verdict is imperfect, & therefore 
no judgment ought to be given upon it, but a 
venire facias de novo should be awarded.—SHREWS- 
BURY TOWN v. KYNASTON (1737), 7 Bro. Parl. 
Cas. 396; 3 KE. R. 258; sub nom. KYNASTON v. 
SHREWSBURY CorPN., 2 Stra. 1051, H. L. 
Annotations :— Refd. R. v. Liverpool Corpn. (1759), 2 Burr. 

ei UN soe UT ea 23 cee 

(1832), 3B. & Ad. 255; Rv. Fall (1841), 1 Q. B. 636. 

§33. ——-..—Dor d. BIRTWHISTLE v. VARDILL 
(1835), 9 Bli. N.S. 82; 5 E.R. 1207. 


Annotations :-—Mentd. Doe d. Birtwhistle v. Vardill (1840), 
Loa pie tbe NWT pee Vite ae 
; ’s Kstate rew, : m 
Livingstone (1859), 33 L. T. 0. caGak 


8. 335; Shaw v, Gould 
(1868), L R. 3 H. L. 55; Skottowe v. Young (1871), 40 
L. J. Ch. 366; Harvey v. Farnie (1880), 6 pay 35 » he 
insensible or at unreasonable variance 
with the other answers.—NETTLETON 
v. PRESOOTT MUNICIPAL CORPN. a 190 i}. 
s s 53 e 





—-CAN. 


16 0. L. R. 538 3; 11 0. W 
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Goodman’s Trusts (1881), 17 Ch. D. 266; Re Andros, 
Andros v. Andros (1883), 24 Ch. D. 637; Escallier », 
Escallier (1885), 10 App. Cas. 312; Re Grey’s Trusta, 

Grey v. Stamford, [1892] 3 Ch. 88. 

584. .]}—Brirp v. APPLETON (1800), 1 East, 
111, n.;102 BE. R. 45. 

Annotations :—Refd. Worcestershire Canal Co. v. Trent 
Navigation Co. (1816), 2 Marsh. 475; Dadd v. Crease 
oy 2 Cr. & M. 223; Brown v. Clarke (1843), 12 M. & 

Power of court to supply./—See Nos. 

522-530, ante. 

535. Misstatement of fact—Misstatement im- 
material.J—Although a special verdict misstates 
a fact, yet if the misstatement does not affect the 
merits of the cause, & the correcting it would Jet in 
a frivolous objection, it shall not be altered. After 
a fact has once been judicially tried & ascertained, 
a party to the proceedings is estopped from deny- 
ing its truth. If a sci. fa. is brought upon a judg- 
ment, & the issue of nul tiel record thereon found 
for the pltf., the record of the proceedings in the 
sci. fa. is conclusive evidence against deft. in the 
sci. fa. of the original judgment. In an eject- 
ment upon an elegit if the jury find a special 
verdict stating a judgment, a sci. fa., an issue of 
nul tiel record, a judgment thereon for the lessor 
of pltf., & an elegit, a variance between the 
judgment stated in the sri. fa., & the original 
judgment stated in the verdict, shall not preclude 
the lessor of pltf. from having judgment.—TRE- 
VIBAN v. LAWRENCE (1704), 2 Ld. Raym. 1036, 
1048; Holt, K. B. 282; 6 Mod. Rep. 256; 1 
Salk. 276; 92 E. R. 188. 

Annotations :—Retd. Wraight +. Kitchingham (1719), 1 
Stra. 197; Palmer v. Ekins (1728), 2 Ld. Raym. 1550 ; 
Goodtitle v. Morse (1789), 3 Term Rep. 365; Doe d. 
Lushington v. Liandaff (Bp.) (1807), 2 Bos. & P.N. R 


491; Taylor v. Needham (1810), 2 Taunt. 278 ; Vooght 
», Winch ae & Ald 662; Staftord v. Clark (1824), 





Moore, C. P. ; Doe d. Christmas v. Oliver (1829), 
10 B. & C. 181; Right d. Jeftery v. Bucknell (1831), 2 
B. & Ad. 278: Magrath v. Hardy (1838), 4 Bing. N. C. 


782; Sievers v. Boswell (1841), 3 Man. & G. 524; Doed. 

Downe v. Thompson, Downe v. Thompson (1847), 9 Q. B. 

1037; Doe v. Wellaman (1848), 2 Ixch. 368; Freeman 

v. Cooke (1848), 6 Dow. & L. 187; Litchfield v. Ready 

(1850), 5 Exch. 939; KR. v. Blakemore (1852), 5 Cox, C. C. 

513; Feversham v. Emerson (1855), 11 Hach. 385 ; Row- 

botham v. Wilson (1860), 8 H. L. Cas. 348. 

536. .-—-Dor d. BIRTWHISTLE v. VARDILIL 
(1835), 9 Bli. N.S. 32: 5 K. R. 1207. 

Annotations :-—Mentd. Doe d. Birtwhistle v. Vardill (1840), 
1 Scott, N. R. 828; Re Wright’s Trust (1856), 2 K. & J. 
595; He Don’s Estate (1857), 4 Drew. 194 ; 
Livingstone (1859), 33 L. T. O. S. 335; Shaw v. Gould 
(1868), L. It. 3 H.'L. 55; Skottowe v. Young (1871), 40 

L. J. Ch. 366; Harvey v. Farnie (1880), 6 P. D. 35; Re 
Goodman’s Trusts (1881), 17 Ch. D. 266; te Andros, 
Andros v. Andros (1883), 24 Ch. D. 637; Escallier v. 
Escallier (1885), 10 aon Cas. 312; Ite Grey’s Trusts, 
Grey v. Stamford, [1892] 3 Ch. 88. 

537. Question of law referred to court.] — 
Indebitatus assumpsit for freight payable by deft. 
to pltf. for the carriage of certain goods on board 
pltf.’s vessel, at deft.’s request, & for work & labour 
etc. A special verdict found that by memorandum 
of charter party the ship was chartered for a voyage 
from a foreign port to London, to load at the 
foreign port a cargo, & to deliver the same at 
London on payment of a specified freight. That 
the ship received on board a cargo under a bill 
of lading, by which the goods were made deliver- 
able to the shipper or his assigns, he or they payng 
freight for the same as per charter-party :—Held : 
the special verdict was not defective, so as to call 
for a venire de novo, as the facts were formed 
without ambiguity, & the question referred by 
the verdict was not one of fact, but a question of 





Fenton vv, 


fact.}—LopGE vw. JENNINGS (1714- 
ee Gilb. Ch. 255; 25 BE. R. 176.-—— 
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law, whether upon the facts a contract was implied 

by law.—SANDERS v. VANZELLER (1843), 4 Q. B. 

260; 3 Gal. & Dav. 580; 12 L. J. Ex. 497; 114 

E. R. 897, Ex. Ch. 

Annotations :—Mentd. Thompson v. Dominy (1845), 14 
M. & W. 403; Kemp v. Clark (1848), 12 Q. B. 647; 
Wegener v. Smith (1854), 15 C. B. 285; Zwilchenbart »v, 
Henderson (1854), 9 ch. 722; Smith v. Sieveking 
(1855), 5 E. & B Young v. Moeller (1855), 6 E. & 

» 755 ; © 1856), 1 C. B. N.S. 296; 

Chappell v. Comfort (1861), 31 L. J. C. P. 58; Fry v. 

Chartered Mercantile of India (1866), L. Rh. LC P. 

689; Furness, Withy v. White, [1894] 1 Q. B. 483; White 

_. Furness, Withy, [1895] A. C. 40; Brandt ¢. Liverpool, 

Brazil & River Plate Steam Navigation Co., [1924] I 

538. Effect of—Ground for new trial.]—Coox 
v. LANEDAY, No. 484, ante. 

539. J—A venire facias de novo can 
only be granted in one or other of these two 
cases; if it appear upon the face of the verdict 
that the verdict is so imperfect that no judgment 
can be given upon it & where it appears that the 
jury ought to have found other facts differently 
(WILLES, C.J.).—WITHAM wv. LEwis d. DERBY 
(EARL) (1744), 6 Bro. Parl. Cas. 327; 2 Stra. 1185; 
1 Wils. 48; 2 E. R. 1111, H. L. 

Annotations :-—Consd. Goodright d. Burton v. Rigby (1793), 
5 Term Kep, 177; Bank of Ircland v. Evans’ Charities in 
Ireland, Trustees (1855), 5 H. L. Cas. 389. efd. Corner 
v. Shew (1838), 1 Horn. & H. 215; Gee v. Swann (1842), 
6 Jur. 539. 

Verdict must comprehend the whole issue.]— 
See Sub-sect. 2, ante. 








SUB-SECT. 4.—SURPLUSAGE. 


540. General rule.;—Surplusage in a_ verdict 
rejected.—ANON. (1705), 11 Mod. Rep. 64; 88 
kK. R. 889. 

541. After direct verdict—Subsequent additions 
disregarded.|—If a direct. verdict be found, a sub- 
sequent finding shall be rejected as surplusage.— 
HENNINGS v. PAUCHARD (1607), Cro. Jac. 153; 
70 E.R, 134. 


Annotation :—Mentd. Roe d. Heale v. Rashleigh (1819), 3 
B. & Ald. 156. 


542. .|—A verdict in replevin finding 
the special matter as the avowant had pleaded, is 
good; & subsequent matter shall be rejected as 
surplusage. If the jury find a direct verdict, 
uncertain or contradictory matter afterwards 
added shall be rejected as surplusage.—EveE v. 
WRIGHT Sate Cro. Car. 75; 79 E. ht. 667. 
Annotation :-—Refd. Tonkin v. Croker (1703), 2 Ld. Raym. 


860. 

543. —-— -|—Subsequent declaration of 
the jury shall not vitiate a general verdict, given 
according to the merits of the case.—CLARK v. 
STEVENSON (1772), 2 Wm. BI. 803; 96 E. R. 
473. 

544. Special matter—-Not part of charge to 
jury.]—The special matter found by the jury is not 

arcel of their charge, & shall not: be regarded.— 

PRinbie & NApPPER's Case (1612), 11 Co. Rep. 

Sb; 77 i. R. 1155. 

Annotations :—Mentd. Parkins v. Hinde (1589), Cro. Eliz. 
161; Wright v. Gerrard (1618), Hob. 306; Sydowne v. 
Holme (1635), Cro. Car. 422; Custodes v. Rickabye 
(1653), Sty. 375; R. v. Griepe (1696), 1 Ld. Raym. 256 ; 
Beal v. Simpson (1697), 1 Ld. Raym. 408 ; ury St. 
Edmund Corpn. v. Evans (1739), 2 Com. 643; Chapman 
v. Gatcombe (1836), 2 Bing. N. C. 516; Due d. Devine v. 
Wilson (1855), 10 Moo. P. C. C. 502. 


545. ——.]|—-TAYLOR v. WILLES, No. 552, 
post. 

















638i. Effect of—Ground for new 
trial.J—NIGHTINGALE v. UNION COoL- 
ats Co. (1901), 8 B. C. R. 134.— 


1. Inconsistent answers of jury — 
Answers indicating  uncertainty.)— 


& varying, & 


Where certain findings of the jur 
were against the weight of evidence, 

where their answers 
submitted to them were inconsistent 
; pointed to confusion & 
uncertainty in their minds indicating 
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é J/—In trover for goods, the 
evidence was conflicting as to whether they came 
to deft.’s hands as a gift or as a loan. The jury 
returned a verdict for pltf., accompanying it with 
a statement in writing that they thought the goods 
ought to have been returned whether they were 
sent as a gift or a loan. The associate refused to 
recelve this statement, but entered the verdict 
for pltf.:—Held: he did right, the statement 
being a mere expression of opinion as to what 
would have been honourable under the circum- 
stances, & not amounting to a special finding.— 
WHITTETT v. BRADFORD (1838), 5 Scott, 711. 
_ 547, —.]—On a trial of a writ of right, 
In which the mise was joined on the mere right, 
the ct. left three matters of fact to the grand 
assize ; first, whether the female demandant had 
made out her pedigree ; secondly, whether at the 
time of the levying of a fine, the conusgor had an 
estate of freehold in the premises on which the fine 
could operate; &, thirdly, whether he was then 
known by the name ‘‘ William Selby ”’ in which the 
fine was levied. The grand assize found a general 
verdict for the tenant, & delivered in a written 
statement in the following terms: ‘It is the 
unanimous verdict of the grand assize that demand- 
ant has not made out her pedigree; that the 
conusor had entered into, & was in the actual 
possession of, the estates devised by the will of 
T. J. Selby, before & at the time of the levying of 
the fine in 1784; & that he had taken & used, 
& was then known by, the name of William Selby ”’: 
—Held: the written statement could not be intro- 
duced into a bill of exceptions, tendered on the 
part of demandant to the ruling of the ct. on the 
foregoing questions of fact, the statement being 
the opinion of the jury on points preliminary to 
their verdict, which points they were not called 
upon by law to find. 

A special verdict is when the jury find the special 
matter & therefrom pray the discretion of the ct. 
(TINDAL, C.J.).—DAVIES v. LOWNDES (1840), 1 








546. 








om & G. 473; 1 Scott, N. R. 328; 133 EK. ht. 
18. 
548. ——— Construction of written instru- 





ment.|— Where a jury add to their finding of facta 
a finding as to their construction of a written 
instrument, the latter may be treated as gur- 
plusage.—BEACON LIFE & FIRE ASSURANCE Co. 
v. GIBB (1862), 1 Moo. P. C. C. N.S. 73; 71. T. 
574; 9Jur. N.S.185; 11 W. 1.194; 1 Mar. L. C. 
269; 15 E. R. 630, P. C. 

Annotation :—Mentd. County Hotel & Wine Co. v. L. & N. W. 

Ry., {1918} 2 K. B. 251, 

549. Inconsistent with general verdict.]— 
In assumpsit the day upon which the promise is 
laid in the declaration is not material; & if the 
jury find a general verdict according to the issue, & 
a special matter against it, the special matter is 
void.—INKERSALLS v. SAMMS (1628), Oro. Car. 
130; 79 bk. R. 715; sub nom. INGORSHALL v. 
Sams, W. Jo. 102. 

550. -}--On an information for per- 
jury tried at bar, if the jury, believing the oath to 
have been falsely sworn, & not intending to find 
for deft., bring in a verdict, ‘ guilty of perjury, 
not of wilful & corrupt perjury;’’ &, on being 
told by the ct. that the verdict was repugnant, 
& could not be recorded, they find a verdict 
‘‘ guilty ’’ generally, but saying, at the same time, 














a failure to understand the effect or 

result of the answers so given,a new 

trial was granted. — FREDERICTON 

MOTOR SALKS, LTD. v. ABHBURNHAM 

a (1920), 48 N. HB. RR. 171: 56 
. L. R. 453.—CAN, 


to questions 
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Sect. 18.—Giving a verdict: Sub-sects. 4, 5,6 & 7. 
Sect. 14.] 


that ‘' some of the jurors were not satisfied that 
the perjury was wilful & corrupt;” yet the ct. 
will not grant a new trial on such grounds after a 
trial at bar.—R. v. MELLING (1697), 5 Mod. Rep. 
848 ; Holt, K. B. 585; 87 E. R. 698. 

Annotation :-—Refd. Smith d. Dormer v. Parkhurst (1738), 

Andr, 315. 

551. ——— Statement of reasons.J—A_ verdict 
certified by the judge to be entirely to his satis- 
faction is never suffered to be impeached, as 
contrary to evidence, by affidavits; & though the 
jury state the particular evidence on which the 
find the fact, yet this is only surplusage, & will 
not vitiate the verdict.—PLUNKET v. KINGSLAND 
{ror} (1749), 7 Bro. Parl. Cas. 404; 3 E. R. 263, 


552. ——— Mode of liquidation of damages.|— 
In assumpsit if the jury find for pltf. & assess 
damages ‘‘ to be paid for in dyeing,” these words 
shall be rejected as surplusage.—TAYLOR v. 
WILLEs (1632), Cro. Car. 219; 79 E. R. 791. 


Sus-secT. 5.—VERDICT OF Nor GuILTY. 
See CRIMINAL LAw, Vol. XIV., p. 325. 


SuB-SECT. 6.—ASSESSMENT OF DAMAGES. 

Assessment of damages.|—See, generally, DAM- 
AGES, Vol. XVII., pp. 156 ef seq. 

~———— Matrimonial causes.|—-See Huspanp & 
WIFE, Vol. XXVII., pp. 452-457. 

—— Province of jury.!—See DAMaGEs, Vol. 
XVIIL., pp. 157, 158, 179, Nos. 579-592, 829, 830. 

Grounds for review of assessment—Misconduct, 
misdirection or mistake of jury.|—Sce DAMAGEs, 
Vol. XVII., pp. 165, 171-174, Nos. 664-666, 722- 


753. 
Damages excessive.|—Sec DAMAGES, Vol. 
XVII., p. 171, Nos. 717, 718. 
Verdict contrary to Judge’s direction.]— 
See DAMAGEs, Vol. XVII., p. 165, No. 660. 
—-—— Award such as no reasonable jury could 
ome DaMacEs, Vol. XVII., p. 171, Nos. 


719. 

Damages inadequate.) — See DAMAGES, 
Vol. XVII., pp. 176-178, Nos. 784-820. 
Verdict arrived at by compromise.]—See 
DAMAGES, Vol. XVII., p. 178, Nos. 821-823. 








SUB-SECT. 7.—PERVERSE VERDICT. 

553. What constitutes— Issue disregarded.] — 
In an action against an infant, an Oxford student, 
for the hire of horses etc., the jury having, contrary 
to the opinion of the judge, found for pltf. upon 
an issue whether they were necessary or not, the 
ct. granted a new trial without costs. 

I think it is impossible for any reasonable person 
to say, upon the evidence that waa given at the 
trial, that these horses & gigs were necessary for 
deft. I doubt ve much whether the jury 
thought so. I should rather think they decided 
upon an impression that the defence was an 
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555 i. What conatitufes— Verdict con- 
to dtrecfion on nt of law. }— 
ae ren i the parties — 
en y dependent upon an agreemen: 
under seal, & the judge presitting at 


for 


for pitf. :-—Held: 


the trial instructed the jury that under 
the terme of that agreement, 
facta tn proof, there «<hould be a verdict 
deft. Nevertheless the sary tone 
as the con jon 
of the agreement was a matter for the 
ot., the verdict should be set aside, & 
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ungracious one. The verdict being perverse, the 
rule for a new trial will be absolute without costs 
(MAULR, J.).—-HARRISON v. FAN® (1840), 1 Man. & 
G. 650; 1 Scott, N. R. 287; 4 Jur. 608; 138 


BR. R. 450. 
Annotations :-—Refd. Bryant v. Richardson (1866), 141. T, 
0. entd. 


94: Ryder v. Wombwell (1868), L. R. 3 Exch. 9 

Wharton v. M‘Kenzie, Cripps v. Hille (1844), 8 Jur. 466. 

554. .]— Whether or not & payment 
by a trader is made in shai a pie of bkpcy., is 
so much a question of law, that, ie a two juries 
have decided it in the negative, the ct., if satisfled 
that their conclusion is erroneous, will send the 
cause down to a third trial. 

Though the question in this case is one that 
must be presented to the jury, it is in reality a 
question of law. It appears to me to be quite 
evident that the jury upon both occasions per- 
mitted themselves to be influenced by that which 
they conceived to be the honesty of the case 
(COLTMAN, J.).—-GIBSON v. MUSKETT (1842), 4 
Man. & G. 160; 3 Scott, N. R. 427; 11 L. J. 0. P. 
225; 134 E. R. 66. 

OTE :—Refd. Aldred v. Constable (1843), 4 Q. B. 


555. Verdict contrary to direction on 
point of law.|—BUSHELL’s CASE (1670), Freem. 
. B. 1; 6 State Tr. 999; Vaugh. 135; T. Jo. 

13; 891. R. 2. 

Annotations :—Refd. Grenville v. College of Physicians 
1700), 12 Mod. Rep. 386; R. v. Chandler eee 1 Ld. 
taym. 545; Smith d. Dormer v. Parkhurst (1738), Andr. 

315; R. v. Shipley (1784), 4 Doug. K. B. 73; Crowley’s 

Caxe (1818), 2 Swan. 1. Mentd. R. v. Bythell (1695), 12 

Mod. Rep. 74; R. vw. Wyndham (1716), 1 

Caminbridge University (1723), 8 Mod. Rep. 148 ; Wood’s 

Case (1771), 2 Wm. BI. 745; Miller v. Scare (1777), 2 Wm. 

; Burdett v. Abbot (1811), 14 Hast, 1; Stockdale 

v. Hansard (1839), 9 Ad. & El. 1; Middlesex Sheriff’s 
Case (1840), 11 Ad. & Kl. 273; Watson v. Bodell (1845), 
14 M. & W. 57; Re Hammond (1846), 15 L. J. M. C. 136 5 
Ex p. Nowton (1849), 13 Jur. 606; de Fernandes (1861), 
6H. & N. 717; Hep. Fernandez (1861), 10 C. B. N. 8. 3; 
1 Pater (1864), 5 B. & S. 299; R. vo. McMahon (1875), 
13 Cox, C.C. 275; Scott v. Scott (1912), 107 L. T. 211. 

556. -|—A railway co. contracted 
with pltf. for the supply, at a certain price, of 
chalk stone for ballast, to be broken, carted, & 
stacked to the satisfaction of the co.’s engineer, 
who was to have full power to stop the work at 
any time, upon giving due notice. By a second 
contract between the same parties, the ballast 
was to be properly screened, also to the engineer’s 
satisfaction, & an increased price was to be paid 
for it so screened. In an action brought against 
the co. to recover the price of the work done at 
“increased rate, no evidence was ollered by 
pltf. of its having been screened to the satisfaction 
of the engineer, who, being called by defts., 
proved that it was not so. The judge directed 
the jury, that as, by the contract, it was to be 
screened to his satisfaction, they should find for 
defts. The jury having found a verdict for pltf., 
the ct. granted a new trial. But inasmuch as the 
verdict did not appear to be so perverse, as to be 
deliberately, with determination, against the 
judge’s direction, the rule was granted only on 
payment of the costs of the former trial.— PARKES 
v. GREAT WESTERN Ry. Co. (1842), 3 Ry. & Can. 
Cas. 17; 6 Jur. 628. 

587. ——.]—~-The jury have not listened 
to the law, as correctly laid down to them by the 
under-sherilf ; & this is, consequently, a perverse 
verdict. The rule for a new trial must therefore 











Stra. 2; R. wv. 











the rule for a new trial made absolute.— 
WHIREHEAD ». HOWARD (1874), 9 
N. 8. R.(3 G. & 0.) 458.— CAN. 


ii, —————. #- McLEAn v. Mo- 
8. R. 


555 ‘ F 
Isaac (1885), 18 N. 6B. & G.) 
304: 6C. L. T. 453.—CAN. 


& the 
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be made absolute (Parxg, 

GRIFFITHS (1844), 8 Jur. 1010. 
658, —— -]—My definition of a perverse 

verdict is this: when a jury choose not to take the 

law from the judge, but will act on their own 
erroneous view of the law. In such cases, however 
honest the intentions of the jury may be, their 
verdict is perverse (PoLLOcK, C.B.).—SAUNDERS 

v. DAVIES (1852), 16 Jur. 481. 

559. —_—. ——— Distinguished from verdict 
against evidence.]—-A verdict known as “‘ perverse ”’ 
is one in which the jury have disobeyed the 
directions of the judge. In that case it would be 
called a ‘‘ perverse verdict,’’ & it would be set 
aside upon grounds wholly different & dissimilar 
from those which would lead a ct. of review to 
set aside a verdict as being against evidence, or 
against the weight of evidence (LORD MORRISs).— 
JONES v. SPENCER (1897), 77 I. T. 536; 14 
T. L. R. 41, H. L.3 revsg. S.C. sub nom. SPENCER 
v. JONES, 13 T. L. R. 174, C. A. 

Annotatwns :—Refd. Sutherland v. Stopes, [1925] A.C. 47. 
Mentd. Floyd v. Gibson (1909), 100 L. T. 761; Sanatorium 

st, (1916) 2 K. B. 57. 

660. Verdict against weight of evidence.}— 
-In discharging the verdict of a jury, the ct. 
must be satisfied that there is such a preponder- 
ance of evidence against it as to make it un- 
reasonable & almost perverse that the jury, 
when instructed and properly assisted by the 
judge, should have returned it.—Cox v. INGLISH, 

ScoTTISH & AUSTRALIAN BANK, [1905] A. C. 168 ; 

741.3. P. C. 62; 02 L. T. 483, P. C. 

Annotation :—Refd. Neville v. London Express Newspaper 
(1917), 33 T. L. R. 409. 

As ground for new trial.}|—-See Practice. 

561. Whether jury punishable.]—Petit jurors 
are not finable for giving a verdict contrary to the 
evidence & the direction of the ct.—BUSHELL’S 
CASE (1670), Freem. K. B. 1; 6 State Tr. 999; 
Vaugh. 135; T. Jo. 13; 80 BE. R. 2. 

Annotations -—Refd. Grenville v. College of Physicians 
(1700), 12 Mod. Rep. 386; R. v. Chandler (1700), 1 Ld. 
Raym. 545; R. v. Shipley (1784), 4 Doug. K. B. 73; 
Ex p. Pater (1864), 5 B. & S. 29. Mentd. R. ». Bythell 
(1695), 12 Mod. Rep. 74; B. cv. Wyndham (1716), 1 Stra, 
2; KH. vw. Cambridge University (1723), & Mod. Rep. 148; 
Smith d. Dormer v. Parkhurst (1738), Andr 315; { ood 's 
Cuse (1771), 2 Wm. Bl. 745; Miller v. Seare (1777)s, 2 
Wm. Bl. 1141; Burdett v, Abbot (1811), 14 Kast, 1; 
‘'powley’s Case (1815), 2 Swan. 1; Stockdale v. Hansard 
(1839), 9 Ad. & KI. 1; Middlesex Sheriff's Case (1840), 
11 Ad. & Kl. 273; Watson v. Bodell cet 14M. & W. 
57; Ke Haminond (1846), 15 L. J. M. C. 136; Ke p. 
Newton (L849), 13 Jur. 606; He Fernandes (1861), 6 
H. & N. 717; &x p. Fernandes (1861), 10 C. B. N. 8.3; 
R. v. McMahon (1875), 13 Cox, C. C. 275; Scott v. Scott 
(1912), 107 L. T. 211, 


560 i. Verdict against weight of 
evidence.J—In an action for specific 
performance of an agreement, where 
the jury found that the ment 
was not entered into, against the 


B.).—MOvLp v. 











a 
a 867), 7 
AN. 


560 iv. 

















second jury.—-PETERS v. 
8S KR. G. & O.) 75.— 





.}—Wherever the 
jury decide against or without evidence 
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Sect. 14.—ANNOUNCING THE VERDICT. 

582. Must be given in open court.}—-SAUNDERS 
v. FREEMAN (1561), 2 Dyer, 209 a; 1 Plowd. 209 ; 
2 K. R. 321; sub nom. ANoN., Moore, K. B. 
Annotation :—Refd. Fanshaw v. Knowles, [1916] 2 K. B. 


563. -|}—The verdict of a jury must be 
unanimous, except in a civil cause by consent, 
& delivered in open ct. in the presence of all the 
jurymen. Where, therefore, on an application 
for a new trial, it appeared from affidavits of three 
members of the jury that, owing to their position 
in ct., they were unable ir heat the verdict 
delivered by their foreman & that one of them, if 
he had heard it, would have protested that such 
verdict was not the unanimous verdict of the 
jury :—Held: (1) the statement contained in the 
affidavits that the verdict returned by the foreman 
was not the unanimous verdict of the jury was 
admissible ; (2) evidence of what took place 
during the discussion by the jury & of their 
reasons for their verdict was not admissible; 
(3) a new trial must be ordered.—ELLIS v. 
DEUvEER, [1922] 2 K. B. 118; 91 L. J. K. B. 987 ; 
127 L. T. 431; 86 J. VP. 160; 38 T. L. R. 605 ; 
66 Sol. Jo. 5387; 20 L. G. R. 6285, C. A. 

564. Who must be present-- Whole jury.]-— 
R. v. Woouer, No. 465, ante. 








585. —-— J—ELiLiIs v. DEHEEN, No. 563, 
ante. 
566. —-— In civil matters —Plaintiff.!-—Saun- 


DERS v. FREEMAN (1561), 2 Dyer, 208 a; 1 Plowd. 


209; 75 KE. R. 3213 sub nom. ANON., Moore, 
K. B. 33. 
sll ge : Refd. Funshaw vr. Knowles, [1916] 2 K. B. 
3d. 
567. - —— —— Solicitors of parties.|—DAUNT- 


LEY v. Hype, No. 619, post. 

568. —--- ---——- The Judge.}]-— The judge was 
not there when the verdict was given, a practice 
which is most unsatisfactory & has already once 
been commented on unfavourably in this ct. 
(ScRUTTON, L.J.).—BANBURY v. Bank OF MOonN- 
TREAL, [1917] 1 K. B. 409; 86 I. J. K. BK. 380; 
110 LT. 423 338 T. LL. R. 1043 61 Sol. Jo. 129, 
C. A. 3 on appeal, [1918] A. C. 626. 
Annotations :—Mentd. Calmenaon, Pauper 

Warehousing Co. (1920), 125 Ja Te. 29; 

{1920) 2 K. B. 346; Kverett v. Griffiths, [1 

631; Hoarn v. Southorn Ry. (1925), 41 T. L. 
#k See, also, No. 630, post. 

In criminal matters.|— See CrmmMinaL Law, 
Vol. XIV., p. 327, Nos. 3417, 3118. 

verso merely where the damages are 
considered excessive.--HOPKINS  v. 
aati (1904), 10 B.C. R. 250.— 


n. Whether necessarily invalid.) —~ 


Merchanta’ 
v. Mayo, 


do. a 


Vv. 


18 
R. 
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evidence & against the express direction the ct. will always oxerclee ite right Although there is no absolute rule 
of the judge that the only answer, to control them, In order that justico — tuvalidat ing a verdict certified by the 
an affirmative, could sae grated be given’ may be done.—Cua v. WITT (1869), Judge at the trial to be perverse, 
on the evidence, the Full Ct. sot aside 3g Ng. R. (2 G. & O.) 25.—CAN. yot such certificate affords ground for 
the finding pare perverse. ~MAGRIPILIS 660 Vv. ——. }— DWYER vo. GAK- setting aside the verdict when coupled 
v. BAIRD (1925), S. R. Q. 279.— AUS, PER (1882), 15 N. 8. R. (3 KR. & G.) With other circumstances appearing 
560 if. -J—Where there is 344: 290. U. T. 605.—CAN. in the report suggestive of perversity, 
evidence on both sides to go to the 560 vi ]—The judge %uch a the award of nominal dama 
jury, i rian ao d eset an ory charged the jury that the prapeiderance when ae pero pag ao by he 
exercise of their discretion the ct. evidence, though these circwmstances 
will not disturb their finding, even 0 evidence was with pitfs.,but the jury would not per se, & in the absence of 


havi 
trials 
the ct. 


avide.—LYNDs v 


though the ct. would have wn & 
different conclusion, & considers the 
finding of the jury to be against the 
weight of evidence. ALsOr & Co. v. 





MoBripe & KERR (1829), 2 Nfld. 
L. R. 3.—NFLD. 560 vii. 
860 iii. —— ———.}—Where there is jury should not be 


no objection to a verdict, oeere 
that it is found, in the opinion of the 
ct., against the weight of evidence, 
the ot. ought to exercise not merely 
a cautious, but a strict & sure judg- 


ment, before they send the cause to verdict will not 


found for defts., & two previous 
aving resulted in the same way 
to set the verdict 


againat evidence unless it is one whic 

the jury, on the evidence, could not 
have reasonably formed.—HARPER v. 
CAMERON (1893), 2 B. C. ht. 365.—-OAN. 


m. —— Spiraea lid damages.} — A 


- Hoar 
N. 38. R. (5 R. & G.) 148.—CAN 
——,)}-—The verdict of a 


such a certificate, be sufficient to 
disturb the verdict.—-QUINLANE v, 


(1884), 17 MUBNANE (1885), 18 L. RK. Lr. 53.—IR. 
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58641. Who muat be preaent—Whole 
Ak Harada ge v. LINTON (1868), 
27 Cc. R. 563.—CAN. 

o. Dectaton by majority — An- 
nounced as unanimous. }-—-MIDLAND RY. 
Co. v. MCDOUGALL (1906), 39 N. 8. HR. 
(27 G. & R.) 280. AN 


isturbed aa be 


consi per- 
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Sect. 14.— Announcing the verdict. 
Sub-sect. 1, A & B.] 


569. Reasons foi verdict — Whether jury may 
be asked.) WALTON v. PorrerR, No. 474, ante. 


Sects. 15 & 16: 


Sect. 15.—RECONSIDERING THE VERDICT. 

570. In civil actions—Before verdict recorded.) 
—On a plea in a libel cause, the issue was made up 
of three material facts ; during the summing up 
of the judge, the jury expressed themselves satis- 
fled as to one of the facts, in favour of pltf.; & 
the judge told them that, in order to find for 
deft. on that issue, they must be satisfied that all 
the three facts were proved in substance. The 
jury, after retiring for two hours, found on that 
issue, a verdict for deft. The ct. refused to alter 
the verdict. 

After the verdict recorded, the jury cannot vary 
from it, but before it is recorded they may vary 
from the first offer of their verdict, & that verdict 
which is recorded shall stand (TINDAL, C.J.).— 
NAPIER v. DANIEL (1836), 3 Bing. N. C. 77; 2 
Hodg. 187; 3 Scott, 417; 6L. J.C. P. 62; 182 
E. lt. 339. 

571. Jurisdiction of court.|—A judge is 
not bound to receive the first verdict which the 
jury give. He may direct them to reconsider it. 
The verdict which the jury ultimately return is the 
true verdict to be recorded.—R. v. MEANY (1862), 
Le. & Ca. 213; 1 New Rep. 66; 32 L. J. M. C. 
24; 71. 7T. 393 ; 26 J.P. 822; 8 Jur. N.S. 1161 ; 
11 W. R. 41; ny Cox, C. C. 231; 169 KE. R. 1368, 
©. C.R 

In criminal matters.|— Sce Crim1inAL Law, Vol. 
XIV., pp. 327, 328. 





16.—AMENDMENT OF VERDICT. 
Sun-sEcT. ]1.—By JUDGE. 
A. In General. 


572. Jurisdiction to amend— General rule.]— 
The ct. directed two issues for trial; if A. was 
heir & if A. & J. were next of hin. A. & J. were 
made pltfs., & all the other claimants, who would 
be excluded by them, were made defts. at the 
trial. The jury gave this verdict ‘ find pltf.’s 
cube not proved’ :--ileld: (1) this was an 
ambiguous verdict, for it might mean that one 
issue only was not proved; (2) such a verdict 
could not be amended by the judge’s notes & 
recollection of the summing up, though he were 
satisfied that the jury viewed both issues as 
involving only one case, whether pltf.’s father was 
brother of the deceased’ 8 father. Hence a trial 
de novo was awarded. 

There is no inherent power in the cts. in this 
country to amend the verdict of a jury, although 
it must be competent to any ct. to correct an 
erroneous entry of a verdict arising from the 


SEecT. 


J URIES. 


mistake or misprision of a clerk. The power of 
amending a verdict, or, to speak more correctly, 
of amending the posiea, mnie is the record of the 
verdict, is not a power possessed by the cts. or 
the judges of this country by common law, but 
is given to them by statutes, many of them of a 
very early date (LORD CHELMSFORD, C.).— 
MorGAN v. Morris (1858), 31 L. T. O. 8. 850; 86 


W. R. 778, H. L. 
Sahl Coda Menta. re v. Deer, Presbytery (1867), 


1 Se. & Div. 

578. — The Ct. [of Seog has 
no power to eae an order made at Nisi Prius, 
& the application for such a purpose should be 
made to the judge who tried the cause. 

The application to amend the verdict according 
to the judge’s notes must be made to the judge 
who tried the cause (PARKE, B.).—BENNETT v. 
FINNIS (1850), 14 L. T. O. S. 352. 

574. —— To give legal effect—Treble damages 
given by statute.||—BaLpwyn & Grmrries CASE 
(1614), Godb. 245; 78 E. R. 142. 

575. ——.]—Where the jury, in an 
action of debt, on 2 & 3 Edw. 6, c. 13, which gives 
treble value for not setting out tithes, found 
damages which amounted only to the single value : 
—IIeld: the ct. could not amend the postea, by 
entering the verdict for the treble value.—SAnpD- 
FORD v. PORTER, SANDFORD v. CLARKE (1820), 2 
Chit. 351. 

576. ——— To give effect to intention of jury— 
Only in prima facie case.!—The ct. will not alter a 
verdict, unless it appears on the face of it, that 
the alteration would be according to the intention 
of the jury.— SPENCER v. GOTER (1788), 1 Hy. BI. 


78; 126 KE. R. 48. 
Annotation ; :—Folld. Ernest v. Brown (1838), 4 Bing. N. C. 


577. ——— Verdict delivered ambiguous.|—-Mor- 
GAN v. Monrnis, No. 572, ante. 

578. Mistake in entry of verdict-—Jurisdiction 
to amend.|—-The misentry of a verdict may be 
amended by the notes of the jury after error 
brought.— MApox v. DAWSON (1599), Cro. Eliz. 
678; 78 E.R. 915. 

579. ]-——If the judge of assize 
remember that the verdict was contrary to the 
entry on the postea, it may be amended.—ELiorT 
v. SKYPP (1633), Cro. Car. 338; 79 E. R. 896. 
Annotations :—Apld. Gregory v. R. Oe 15 Q. B. 957. 

Arnold v. Revoult (1819), 4 Moore, C. P. 

580. On appeal. |—A race in the 
entry of a general verdict, is amendable after error 
brought. An original writ, although it vary in the 
name of the party, shall be taken as an original in 
the cause; & the error not aided by the verdict. 
—HARRISON v. FULSTOWE (1607), Cro. Jac. 185 ; 
Yelv. 109; 79 BE. R. 161. 
Annotations :-—Refd. Crouther v. Oldfield (1706), 1 Salk. 

364; Cork v. Baker (1717), 1 Stra. 63. 

581. .|—lf the verdict as entered on 
the postea, finds neither the affirmative nor negative 
of the issue joined, but an irrelevant fact, if the 
fault appears evidently to have arisen from the 
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is definitely accepted by the ct. 


PART VII, SECT. 15. oe ase Uric, Rey. Con, 11925} lal te oe he Mi ais 

ANADIAN Pactric_ Ry. Co., recorde o chan e — 

BP cou Wier cee A oe Te Ads SW OW. Ee 400; CUNNINGHAM», Itvan (1919). 27 
negligence questions wore submitted Ww wea R. L. He 292; “alle, (1925) 2 C. L. R. 294.—AUB. 


to a jury but the noglgent act found 
by the jury in answer to one of the 
questions was not covered by the 
pet. nor referred to in the charge 
the jury, & the meaning of the 
answer was not clear :—Jicld: it was 
not only the right but the ag ie of oe 
trial judge to send the jury 
reconaiiier its verdict in edue eae ike 
whole matter might be cloared up & 


. Special verdict.)—The ct. will 
not “send a special verdict back to a 
jury to decide upon a presumption 
which they would : not be justified in 

ding.— IBALD’S LESSER v. BLOIs 
ciksty 2N.S8S. Rh. spre 307.—CAN, t. 

. Right of fury to y 
If a Samdint is handed a jury 
they are at liberty, until that verdict 


PART VII. SECT. 16, Piatti 1.—A. 


r. Jurisdiction amend — Con- 
ditions attached by “judoe Ate jury 
discharged.}—BaNK OF NOvA SCOTIA 
v. Fisa (1894), 32 N. B. R. 434.—CAN. 
Anawers ee ’ 
inconsistent with TR tian verdict, }— 
MCKINNON v. McNEIrLL (1882), 16 
N.S. R. (4 R. & G.) 25.—CAN. 
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mistake of the officer who made the entry, the 
ct. will amend it.—WaALKER v. Brook (1696), 1 
Ld. Raym. 138; 91 E. R. 986. 
Annotation -—Mentd. Gwynne v. Burnell (1840), 6 Bing. 
582, ——- ———.]—-Where a verdict had been 
entered by mistake upon a certain issue, & the 
master taxed the costs according to the sub- 
stantial merits of the cause, & as if the mistake 
had not been committed :—Held : the judge before 
whom the cause waa tried should amend the postea, 
& enter the verdict, so as to remove any incon- 
gruity which might a eel upon the record, from 
having the allowance of costs one way & the judg- 


ment another.—ERNEST v. BROWN (1838), 4 Bing. 


N. C. 162; 1 Arn. 2; 5 Scott, 491; TL. 35.0. P. 


145; 2 Jur. 34; 132 E. R. 750. 

583. .|}— The ct. of error, on the 
argument of the case suggested that application 
might be made to the judge who tried the cause 
to amend the postea by his notes; & a judgment 
was stayed to give time for such application. In 
the same vacation the judge made an order for 
such an amendment. In the same vacation, by 
authority of another order, the judgment roll & 
transcript thereof were amended so as to be 
comformable to the amended postea :—Held: the 
amendments were made in time, & rightly, as 
the errors amended were mere misprisions: the 
error in the postea being a misprision in relation 
to the verdict; & the error in the judgment 
becoming a misprision as soon as the postea had 
been amended, & a variance appeared between the 
judgment & postea.—BOWERS v. NiXON (1848), 12 
Q. B. 546; 18 L. J. Q. B. 413 13 Jur. 334; 116 
E. RR. 973. 

Annotation :—Apld. Gregory v. R. (1848), 15 Q. B. 957. 

_ 584. Verdict apreseNe — An 
issue was sent to trial, ‘‘ whether A., pltf., was, 
at the respective dates of twenty documents, of 
weak mind ; & whether B., deft., taking advantage 
of such weakness, procured A.’s signature to these 
documents, or any of them, by fraud or intimida- 
tion”; & a verdict was entered on the postea 
thus; & ‘‘ the jury gave a verdict for pltf. on the 
Buid issue’’:—ZHeld:; this verdict was too 
ambiguous to be applied, but it seemed to be 
merely a misentry by the clerk of nisi prius & 
that the proper recourse was to the judge, to ask 
him to correct the verdict according to his notes. 
—MARIANSKI v. CarRNs (1852), 19 L. T. O. S. 
277, H. L. 

585. —-—.]—If a judge finds that be has 
made a mistake in ordering the verdict to be 
entered for the wrong party, he has power to order 
the mistake to be rectified, & he is at liberty to 
have recourse to any evidence he likes, or even to 
his own recollection of the circumstances, in 
considering whether any, & if any, what alteration 
is to be made.—BAKER v. LAWRENCE (1870), 22 
L. T. 608; 18 W. R. 835. 

586. Verdict wrongly delivered by foreman— 
Power to amend./—-CoGaN v. EBDEN, No. 618, 


post. 
As ground for setting aside.}——See Nos. 
624, 625, 627, post. 

587. Mistake of jury as to effect of verdict.] — 
The ct. will not at a distance of time after the trial 
amend the postea by increasing the damages given 
by the jury, although all the jurymen join in an 
affidavit stating their intention to have been to 
give pltfs. such increased sum, & that they con- 
ceived that the verdict they had given was 
calculated to give him such sum.—JACKSON v. 
eet (1788), 2 Term Rep. 281; 100 E. R. 

od. 

J.—VOL. XXX. 
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588. Mistake of fact—-Date of instrument.) — 
In an action for taking more than legal interest on 
a loan of money “ from Apr. 15, to July 14, 1802,” 
the ct. will amend the verdict by the judge's 
notes if the jury by mistaking the date of an 
instrument, create a variance for which the 
evidence affords no foundation.—MANNERS v. 
PosTAN (1803), 8 Bos. & P. 848 ; 127 E. R. 188. 

689. Special verdict —-Amendment after argu- 
ment.]—The conclusion of a special verdict may 
be amended after argument without costs.— 
CROMWELL v. GRUMSDEN (1698), 1 Ld. Raym. 
335; Holt, K. B. 502; 2 Salk. 462; Comb. 477; 
12 Mod. Rep. 193; 91 E. R. 1119 


Annotations -—Mentd. Holman »v. Burrow (1702), 2 Ld. 
aa Stoddart v. Pallmer (1824), 4 Dow. & Ry. 


500. ——— ———..]—A.-G. v. WuTE (1730), Bunb. 
283; 145 B. R. 675. 

591. Refusal to amend—Whether appeal lies.]— 
In an action on the case, charging defts., a cor- 
porate body, with the non-repair of sea-banks, the 
declaration contained five counts, the two first, 
stating defts.’ liability to repair, by virtue of a 
charter from the Crown, & the others by prescrip- 
tion, & ratione tenura. At the trial a verdict 
was taken for pltf. by consent, on the two first 
counts, & the jury were discharged as to the other 
three. The ct., on the application of pltf., 
ordered the postea to be amended, & the verdict to 
be entered on the first count only, although the 
judge who tried the cause declined to interfere, 
on the grounds that the evidence was applicable 
to both counts, & that separate damages could not 
have been found or assessed.—HENLEY v. LYM 
REGIs CoRPN. (1829), 6 Bing. 100; 3 Moo. & P. 
310; 7L. J.0.8. C0. P. 243; 1380 BH. R. 1218. 
Anngiaion :—Refd. James v. Lynn (1849), 18 L. J. Q. OB. 


592. .|}—The ct. has no jurisdiction 
to alter the entry of the verdict on the postca, 
where the judge who presided at the trial declines, 
on summons, so ty do.—NEWTON v. HARLAND 
(1810), 1 Man. & G. 958; 9 Dowl. 65; 1 Scott, 
N. R. 503; Woll. 53; 1838 E.R. 620. 

593. .j|--A judge’s direction as to 
the amendment of a postea cannot be questioned 
in the ct. above, for there is no power to compel 
the production of his notes of the trial.— SANDFORD 
v. ALCOCK (1842), 10 M. & W. 689; 12 L. J. Ex. 
40 


594. .}—A judge’s direction as to 
the amendment of a postea cannot be questioned 
by the ct. above.—DAINTRY v. BROCKLEHURST 
(1849), 3 Exch. 601; 18 L. J. Ex. 347; 13 L. T. 


O. Ss. 120. 
Annotation :—Apld. Bennett v. Finnie (1850), 14 L. T. O. 8. 
352, 




















Damages impossible of ascertainment—-Verdict 
given for defendant.]—Sce Damaais, Vol. XVIL., 
pp. 91, 92, Nos. 92-94. 

In criminal matters.|—See CRIMINAL Law, Vol. 
XIV., p. 328, Nos. 3433-3437. 


B. Admissibility of Evidence. 


595. Necessity for documentary evidence.) — 
Perjury was assigned on the following averments 
in evidence given by deft.; that A. promised V. 
£6 for his vote ; that A. gave V.’s wife a sovereign ; 
& the same, substantially, as the first. Evidence 
was given on each assignment. The judge, in 
summing up, said that the case raised, in effect, 
two points ; first, as to the bribe given ; secondly, 
as to the promise. Dividing the case in this 
manner, he commented on the facts, & stated that 
he did not see how, on the evidence, deft. could be 

8 
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Sect. 18.—Amendment of verdict: Sub-sect. 1, B.; 
sub-sect.2. Sects. 17 & 18.] 


convicted on the first point, but left it to the j 

whether there was not a strong case on the second. 
The jury found a verdict of not guilty on the first 
assi ent, for want of sufficient evidence, & 
guilty on the second assignment. The verdict 
was so entered. The judge did not, at the time, 
make any note of his summing up, but did so 
afterwards ; &, having a distinct remembrance of 
it, & no doubt of the jury's intention, he, on 
summons, allowed the postea to be amended by 
entering a verdict of guilty on the first & third 
assignments, & not guilty on the second :—Held: 
(1) the amendment ought not to have been made, 
there being no note of a judge, or other document 
to amend by. Order rescinded ; (2) where there 
is such note or other document, the verdict may, 
on proper grounds, be amended in a criminal as 
well as in a civil case.—R. v. ViRRIER (1840), 12 
Ad. & El. 317; 4 Per. & Dav. 161; 9L.J.M.C. 
120; 4 Jur. 628; 113 BE. R. 833. 

sas apy la to (1) Expld. R. v. Fall 


1 
g: B. 14 As to (2) Refd. Empson v. 
er. & Dav. 160. 


See, also, Nos. 579, 585, ante. 

§96. Jury’s notes.|—Mapox v. Dawson, No. 
518, ante. 

597. Judge’s recollection.|—ELiot v. Skypp. No. 
579, ante. 

598. 
ante. 

See, also, No. 595, ante. 

599. Judge’s notes.}— NREWCOMBE v. GREEN 
(1743), 2 Stra. 1197; 1 Wils. 33; 93 E. R. 1124. 
Annotation :—Refd. Cogan v. Ebden (1757), 1 Burr. 383. 

600. .]|—Where there is a general verdict 
on a declaration consisting of different counts, 
some of which are inconsistent, or bad in point 
of law, & evidence has only been given on the 
good or consistent counts, the verdict may be 
amended by the judge’s notes.—EppowEks v. 
aoe (1780), 1 Doug. K. B. 376; 99 BE. R. 


Annotations :—Consd. Richardson v. Moellish (1825), 3 Bing. 
334. efd. Corner v. Show (1838), 4 M. & W. 163; 
Mariauski v. Cairns (1852), 19 L. T. O. 8. 277. Mentd. 
Arnott v. Redfern (1826), 3 Bing. 353; L. Cc. & VD. Ry. 
vw. S. KE. Ry., {1893} A. C. 429. 

601. .}-— The postea may be amended by 
the judge’s notes at any time, even after final 
udgment, & a writ of error brought.—Dog v. 
cages (1790), 3 Term Rep. 749; 100 E. R. 
38. 





1841), 10 L. J. 
riffin (1839), 3 





-} — BAKER v. LAWRENCE, No. 685, 








Annotations :—Distd. Jackson v. Galloway (1845), 14 L. J. 
C. P. 141. Retd. Hicnaruson v. Mellish (18255, 3 Bing. 
334; Bowers v. Niaon (1043), 12 \ B. 548. Mentd. 


Burton v. Plummer (1834), 4 Nev. & M. K. B. 315; BR. v. 
St. Martin’s, Leicester (1834), 2 Ad. & Kl, 210; Hill ev. 
Rie (1842), 7 Jur. 10; Beech v. Jones (1848), 5 GC. B. 


602. ——-.]—-Deft. pleaded the general issue 
& Stat. Limitations ; a verdict was tound for pltf. 
on the first issue, & no notice taken of the last: 
aiter error brougnt & joinder in error, which was 
assigned on this point, the ct. allowed it to be 
amended by the jJudge’s notes on payment of 
costs. —PETRIB v. HANNAY (1790), 8 Term Rep. 
669; LOO kk. R. 789. 

Annotations :-—Folld. Dunbar v. Hitchoock (1815), $ M. & 8. 
6¥1; Richaruson v. Mellush (1520), 3 Bing. 346. Consd. 


Jackson o. Galloway (1545), 1 C. B. 280. Mentd. Rogers 
v. Cook (1691), 1 Salk. 10. eee 


6us. .]-—Where a general verdict has been 
given on two counts, one of which is bad, & it 
appears by the judye’s nutes that the jury cal- 
culated the damnayes on evidence applicable to the 
Siege count only, the ct. will amend the verdict 
y entering it un that count, though evidence was 
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given applicable to the bad count also.— WILLIAMS 

v. BREEDON (1798), 1 Bos. & P. 320; 126 E. R. 

982. ; 

Annotations :-—Folld. Richardson v. Mellish (1825), 3 Bing. 
334. Consd. Ernest v. Brown (1838), 5 Scott, 491, 
Dbtd. Empson v. Griffin (1839), 3 Per. & Dav. 160. 

604. .] — After verdict in ejectment for a 
messuage & tenement, the ct. will give leave to 
enter the verdict according to the judge’s notes for 
the messuage only, pending a rule to arrest the 
judgment, without obliging the lessor of pltf. to 
release the eee an d. WRIGHT v. 
Otway (1807), 8 Hast, 357 ; 103 H. R. 879. 

605. ——.] -—-S. & pleaded severally, & 
entered into separate consent rules, F. as tenant 
for specified premises occupied by himself, S. as 
landlord of the same premises specifying them to 
be occupied by F., & as tenant of other specified 
premises occupied by himself. Service of notice 
to quit on F. was proved, but not on 8. After 
verdict for pltf. against both defts., the ct. refused 
to direct a nonsuit to be entered as to the premises 
occupied by S. The judge who tried the cause, 
being asked to amend the postea by confining the 
verdict to the premises occupied by F., refused, 
saying that he thought the verdict properly 
entered. ‘This ct. refused to amend the verdict 
to the same effect, by the judge’s notes.— RoE d. 
BLAIR v. STREET (1834), 2 Ad. & El. 329; 4 Nev. 
& M. K.B. 42; 111 B. R. 127. 

Annotations :—Consd. Doe d. Bowman v. Lewis (1844), 18 
M. & W. 241. Refd. Doe d. Davenport v. Rhodes (1843), 
11M. & W. 600. 

——.]—The ct. rejected an application to 
amend the entry of a verdict accordi to the 
notes of an arbitrator to whom the cause had been 
referred, on the ground that they had no power to 
compel such notes to be brought before them. 
Entry of verdict may be amended according to 
the notes of the judge, but application for that 
purpose must be made hefore the judge, & not to 
oo ct.—-SCOUGULL ¥v. CAMPBELL (1819), 1 Chit. 

83. 

Annotation :—Refd. Padley v. Lincoln Waterworks Co. (1850), 
14 Jur. 299, 

607. .|— Where two issues were raised 
by the pleadings, & the jury found upon both, 
but the judge, before whom the cause was tried, 
discharged the jury upon the second issue, upon 
misapprebension that the verdict upon one issue 
rendered the other issues immaterial, the ct. held 
that the proper course was not to move for a new 
trial, but to apply to a judge to have the verdict 
corrected according to his notes.—ILEs v. TURNER 
(1884), 3 Dowl. 211. 

608. .j}—The declaration contained counts, 
first, for £139, stated to be due on a judgment; 
& secondly for £180 rent. On the first count the 
pleadings led to an issue in law. To the second, 
deft. pleaded part payment, &, issue being joined 
on that allegation, a jury was impanelled to try 
it, & to assess contingent damayes on the issue 
in law. On the second issue there appeared to be 
a balance of £106 due to pltf. The jury found a 
general verdict. for £139. Afterwards the issue 
in law was decided in favour of deft. :—AHed: 
the Judge might amend the verdict by his notes, 
& direct it to be entered for pltf., on the second 
count only, for £106.—FERGUSON v. MAHON (1839), 
11 Ad. & El. 179; 3 Per. & Dav. 143; 9 L. J. 


Q. B. 146; 118 E. R. 382. 

Annotations -—Mentd. Robertson v. Strutt (1844), 8 Jur. 
4043 Reynolus v. Fenton (1846), 16 L. J. C. P. 15; 
Bank of Australasia v. Nins (1851), 16 Q. B. 717; Simpson 
v. rugo (1863), 1 Hem. & M. 195; Vanquelin v. Houard 
ipeds 15 ©. B. N. 8S. 341; Thelwall e. Yelverton (1864), 

6 Cc. B. N. 8. 818; Thorburn v. Barnes (1867), L. 
2C. P. $384; Pemberton v. Hughes, (1899) 1 Ch. 78 
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610. ———.|—-BENNETT v. Frnnis, No. 578, ante. 
Bh ———.|—-MARIANSEI v. CAIRNS, No. 584, 
ante. 
612. Judge’s report.|—Coaan v. EBDEN, No. 
6818, post. 

618. Clerk’s notes.]— Verdict may be amended 
by notes of the clerk of assize in civil cases, not in 
c inal.—R. v. KEAT (1697), 1 Salk. 47; Comb. 
406; 91 BE. R. 47; sub nom. R. v. Kerre, 1 Ld. 
Raym. 138; sub nom. Keat’s Case, Skin. 667. 
Annotations -—Refd. Campbell v. R. (1847), 11 Q. B._814. 

Mentd. R. vw. Huggins (1730), 1 Barn. K. B. 396; R. v. 

Burridge (1735), 3 P. Wma. 439; Conway & Lynch wv. R. 

0.8 v. Charlesworth (1861), 1 


609. — a v. VIRRIER, No. 595, ante. 


charade 5 L. T. O. 8. 458; R. 
B. & 8, 460; Winsor v. R. (1866), L. R. 1 Q. B. 289. 
614. 





oe general or special may 


be amended the clerk’s notes in civil cases, but 
not in criminal.— BouLp’s CASE (1708), 1 Salk. 53 ; 
91 EF. R. 52. 


Annotation :-—Retd. Sclwood v. Methiyn (1729), 1 Barn. 
K. B. 254. 


615. Notes of arbitrator.|—ScovuGuLL v. CAMP- 
BELL, No. 606, ante. 

616. Sheriff’s notes.)— The ct. will allow the 
postea to be amended by the sheriff’s notes, in an 
action tried before him.—WALKER v. KING (1837), 
6L. J. Ex. 184. 

617. Undersheriff’s notes.]|—In debt on simple 
contract for £10, deft. pleaded nunqguam indebitatus 
as to all but £3 10s. & to that sum a tender. 
Plitfs., by their particulars of demand, claimed 
£5 15s. The verdict, as returned upon the notes 
of the undersheriflf, was, ‘‘ We find for pltfs. for the 
full amount.’’ The pore being indorsed with a 
verdict for £5 15s. debt, without noticing the issue 
or the tender, & without deducting the £3 10s. 
paid into ct. with the plea, pltfs., who had pro- 
ceeded to sign judgment & tax costs, with notice 
of the irregularity, were allowed to amend the 
postea upon payment of the costs of the writ of 
error & of the application. 

There is sufficient upon the undersheriff’s notes 
to enable us to direct the verdict to be entered in 
the manner prayed (TINDAL, C.J.).—WALLIS v. 
Gopparp (1841), 2 Man. & G. 912; 3 Scott, 
N. R. 295; 133 E. R. 1013. 

618. Juror’s affidavit.}— A verdict having been 
delivered in for deft. generally, by mistake of the 
foreman, when the jury had found on one issuc 
for pitf., & on the other only for deft., on motion 
for a new trial, etc., leave given to move to amend 
the postca, on the affidavits of the jury, etc. 

The only point is, whether we can rectify this 
postea, which must be done if we can, for the ques- 
tion has been tried, & a verdict found; & as to 
that, there are many iustances of eda the 
postea by the judge’s notes (DENISON, J.).— 
COGAN v. EBDEN (1757), 2 Keny. 24; 1 Burr. 
383 ; 96 E. R. 1004. 

619. ———.]— Where a verdict has been errone- 
ously entered through a mistake of the associate, 
affidavits of the jurymen are receivable to show 
the verdict delivered by them, though not as 
the verdict they intended to deliver. Where a 
jury retire to consider their verdict, the attorneys 
of the parties ought to remain in ct. to hear it 
delivered..—-DAUNTLEY v. HypE (1841), 6 Jur. 
133. 


—ae 





SuB-sEcT. 2.—By RECALL OF JUBY. 


620. After verdict given & recorded — Though 
imperfect.|—-On an information for usury, if the 
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verdict find the corrupt rm Oped but say 
nothing as to the loan, te is bad. When a jury 
returned by force of any venire facias to try an 
issue has given a verdict, which is accepted & 
recorded by the ct., be it perfect or imperfect, 
the jurors are discharged thereof for ever, & shall 
never be called back in the same cause to try the 
same issue: but if the verdict be so imperfect 
that judgment cannot be given upon it, then the 
ct. 8 award a venire facias novo.—LOVE- 
DAY’S CASE (1608), 8 Co. Rep. 65 b; Jenk. 283 ; 
a ae 573 ; sub nom. Cook v. LANEDAY, Cro. 
ac. , 


Annotations :—Refd. Lewia d. Derby v. Witham (1743), 2 
i 1185. Mentd. R. v. Upton (1728), 1 Karn. K. B. 


We ne ne 


Sect. 17.—DISAGREEMENT OF JURY. 
In civil matters.|—Sece Sect. 10, sub-sect. 4, 
ante. 
In criminal matters.|—Sce CriminaL Law, Vol. 
XIV., pp. 328, 329. 


ee ee a REE 


Srecr. 18.—DISCHARGE AFTER VERDICT. 

621. Effect of discharge — Not Liable to recall— 
To reconsider case.]|—lLOVEDAY’s Cass, No. 620, 
ante. 

622. To give opinion on fresh 
evidence at new trial.|—In an action against an 
attorney, alleging that he was retained to conduct 
the defence of pltf. on a criminal charge, & that 
through his negligence pltf. was convicted, not 
alleging that he was innocent :—Held: (1) plté., 
to recover more than nominal damages, must 
prove that he was convicted mainly through 
deft.’s negligence, & the negligence charged being, 
not taking the proofs of witnesses who were in 
ct. ready to be examined, but whom the counsel, 
on pitf.’s own statement, did not wish to call, & 
whom pltf. did not insist on calling ; (2) the ques- 
tion for the jury was, whether dcfts. had done 
everything which, under all the circumstances, 
was likely to be of any use; (3) the jurymen 
who had tried pltf. on the original trial cannot be 
called to be asked whether having heard the 
evidence now given as to what the witnesses 
could have stated, what verdict they would have 
returned had such evidence been given at the trial, 
nor to be asked as to a memorial signed by them, 
& the grounds of it.—-LIATcH v. LEwis (1861), 2 
I. & F. 467, N. P.3 subsequent proceedings, 17 
H. & N. 367. 

623. Right to discharge — Finding of facts 
sufficient for court to pronounce judgment.]—The 
husband petitioned for dissolution of soamties 4 & 
prayed damages. Co-resp. traversed the adultery, 
& charged the husband generally with cruelty to 
his wife, which latter fact might call for the exor- 
cise of the discretion of the ct. under Matrimonial 
Causes Act, 1857 (c. 85), s. 31. During peti- 
tioner’s case, some witnesses were asked as to the 
eneral terms on which he lived with his wife. 

n the part of co-resp., witnesses deposed to 
certain acte of violence committed on the wife 
by the husband, & the ct. admitted evidence in 
reply limited to those particular acts & occasions. 
The jury found a verdict for petitioner on the issue 
of adultery, & assessed the damages at £2,500. 
On stating that they could not agree on the issue 


ew 











PART VII. SECT. 16, SUB-SECT. 1.—B. 
6181. Juror’s affidavit.}] HEeaRD v. UNION Bank (1877), 2 P. E. 1. 237.—OAN. 
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Sect. 18.—-Discharge after verdict. Sect. 19: Sub- 
sects. 1 &2. Sect. 20: Sub-sect. 1.] 


of cruelty, they were discharged by the jud 
ordinary. On motion for a new trial, the ct. held 
that it had rightly discharged the jury from giving 
a verdict on the issue of cruelty, as it was ultimately 
a question for the opinion o the ct. under Matri- 
monial Causes Act, 1857 (c. 85), 8.81. If the facts 
ascertained by the verdict are sufficient for the ct. 
to found a decree on, the function of the jury is 
ochre ed.—NARRACOTT v. Narracotr & HEs- 
ETH (1804), 9 3 Sw. & Tr. 408; 4 New Rep. 158; 
83 L. & A. 182; 10 L. 1. 889; 10 Jur. 
N. 8. 640; 12 W. R. 1064. 


Annotation Ret Saari v. Barnes & Beaumont (1868), 
88 L. J. P. & 


Sect. 19.—SETTING ASIDE A VERDICT. 
SuB-sEcT. 1.—IN GENERAL. 

Grounds for.|—See, generally, PRACTICE. 
Misconduct of jury.|—See Sect. 10, sub- 
sect. 3, ante. 

New trial.) —See, generally, PRACTICE. 

Judgment entered in spite of verdict.| —- Sce, 
generally, JUDGMENTS, PRACTICE. 





SUB-SECT. 2.—ADMISSIBILITY OF EVIDENCE. 

See, generally, PRACTICE. 

624. Affidavits of jurors— Verdict wrongly 
given by foreman.}—Verdict sct aside, & new trial 
ordered, on affidavit of the jurymen.—BAKER v. 
MILES (1731), Cooke, Pr. Cas. 66; 125 E. R. 961. 





625. —— J—R. v. Wooten, No. 465, 
ante. 
626. ——— Explanation of verdict—Inconsistent 


with judge’s certificate.|—The ct. will not read 
affidavits by jurors to explain their verdict, in 
contradiction of the certificate of the judge who 
tried the cause.-—Cowarp v. PorrrERn (1734), 
Cunn. 128; 94 EK. R. 1106. 

627. Verdict given not verdict intended.|—- 
A verdict not to be set aside on the affidavit of 
two of the jurors, that the jury intended to give 
but 7s. besides the money brought into ct., instead 
of the sum for which the verdict was declared 
entered up. 

1t would be of very dangerous example to suffer 
jurors to come in & suggest a mistake in order to 
invalidate their acts upon oath, especially where 
their verdict is not contrary to evidence (per 
CUR.).—PALMER v. CROWLE (1738), Andr. 382 ; 
95 BE. RR. 445. 

628. -|—On a prosecution for per- 
jury, where, on the part of the prosecution, the 
depositions of a deceased person were offered in 
evidence, & upon the cross-examination of pro- 
secutor’s witness, certain declarations of the de- 
ceascd witness, not upon oath, were proved for 
the purpose of corroborating the facts stated in 
his depositions, in a matter material to deft., it 
was held that evidence of such declarations was not 
admissible. After a conviction for perjury it is 
ne ere for a new trial that the jury hesitated 

ofa pe ng their verdict; nor will the ct. receive 
vits of the jurymen stating that they did not 











PART VII. SECT. 19, SUB-SECT. 2. 
6271. Affidavits of jurors— Verdict 

given not verdict intended.}|—Pltfs. filed eld; 

affidavits of some of the jurors, eng 

that they would not have in 

yerdiot for deft. if they ha thought 


ROBERTSON (1889), 18 P. R. 
CAN. 


J URIES. 


intend to find a verdict of guilty.—R. v. Parxmr 
(1783), 3 Doug. K. B. 242; 99 EB. R. 634. 

629. .]—The ct. will not interfere to 
disturb a recorded verdict on the affidavit of one 








| of the jury, that the amount of the damages taken 


exceeded what they had intended to have 
—MATHER v. BAILEY (1814), 1 Price, 1; 
E. R. 1311. 

630. —— J—The judge at Nist Prius 
having told the jury that, in case of their believ- 
ing a particular fact, the verdict must be for 

ltf., the jury retired, & the judge & counsel on 
both sides quitted the ct., leaving the associate. 
The jury returned into ct.., & told the associate 
that they found the fact ; the associate then 
informed them that this was a verdict for pltf., 

& entered it so: but the jury expressed to him 
their dissent, & said that they were not agreed 
to find for pltf. The ct. discharged a rule nisi, 
obtained on affidavit of these facts, for setting 
aside the verdict & having a new trial, upon the 
ground, only, of the jury not having agreed . 
find for pltf.—Dor d. LEWIs v. BASTER (1836), 5 

Ad. & El. 129; 2 Har. & W. 264; 6 Nev. & 


given. 
145 











M. K. B. 541; ill E. R. 1115. 
631. Questions of foreman not under- 


stood.|—-Affidavits of jurymen to the etfect that 
they did not understand the answers given by their 
foreman to certain questions put to them, to 
se as to a finding for plitf.:—Held: inadmis- 
sible. 

It does not lie in the mouth of a juryman who 
hears what passes & says nothing, to come after- 
wards & say that he understood & meant some- 
thing altogether difterent (WILLES, J.).— RAPHAEL 
v. BANK OF ENGLAND (GOVERNOR & Co.) (1855), 
17 C. B. 161; 25L. J.C. P. 33; 26 L. T. O. S. 
60; 4 W. RK. 10: 139 BE. R. 1030. 

Annotations :—Mentd. Joseph t. Webb, Joseph v. Lyons, 

Joseph v. Pidcock, feel v. Jones (1884), Cab. & El. 


262; London Joint Stock Bank v. mons: [1892] A. C. 
201; Venables v. Baring, [1892) 3 Ch. 527 


632. .|—It had been laid down that 
a juryman could not be heard to complain of a 
verdict to which he had been a party after he had 
left the jury-box. Here a juryman stated that 
he did not agree to the verdict. If that were 
listened to, then in any case a juryman might 
raise a difficulty which it would be impossible 
for the ct. to solve (MATHEW, L.J.).—NESBITT v. 
PARRETY (1902), 8 T. L. R. 510, C. A. 











633. ——- ———.]—ELLIs v. DEHEER, No. 563, 
ante. 
634. Mistake of fact.]}—A juryman’s affi- 


davit cannot be read on a motion for a new trial. 
A juryman’s affidavit with regard to his senti- 

ments in point of law, at the trial, ought not to be 

admitted ; whatever may be the case of his affi- 

davit tending to rectify a mistake in fact 

(ASTON, J.).—R. v. ALMON (1770), 5 Burr. 2686 ; 

08 I. R. 411. 

St neahdh :—Mentd. v. Shipley en 4 Doug. K. B. 

73; A.-G.v. Siddon W830), 1Cr.& J 

Mistake of law.]—R. . Aron: No. 


Verdict entered not verdict intended.] 
—-Where a judge directs the jury that they are 
clearly bound to find a verdict for one party, & 
no objection is taken at the time to the entering 
of the verdict for that party either by the parties 
or by the jury, the ct. will not grant a new trial 








the result would be to throw upon oo3) it, —— ——.)-—-R. vo. 

Itfs the whole costes of the action:— (19 5 sen L. R. 373 : "98 C. L. Tt. 
those affidavits were not (09; 20. W.R. 181 GAN. 

receivable in evidence. —FARQUHAR t. ae i. —— Verdict entered not verdict 


156.— Vhere the jury havo given 


intended. }—V 
their verdict through their foreman & 
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upon the affidavit of a juryman stating that the 
jury had not concurred i such verdict. Semble : 
on a motion for a new trial an affidavit of the Jury 
is inadmissible as to the conduct of the jury, but 
may be introduced for the special collateral pur- 
pose of showing that the jury gave no verdict at 
all.—SAVILLE v. FARNHAM (LORD) (1828), 2 Man. 
& Ry. K. B. 216. 

637. ——— What took place in court.|—-EVERETIT 
v. YOUELLS, No. 335, ante. . 

638. —— .J—On motion for a new trial 
on the ground that the verdict was entered by 
mistake, the ct. received the affidavit of a jJury- 
man as to what occurred in open ct. on delivery 
of the verdict, the ct. holding that the practice 
not to receive affidavits of jurymen only related 
to what occurred among them in their private 
room, or to the grounds upon which they gave 
their verdict.—ROBERTS v. Huaues (1841), 7 
M. & W. 399; 1 Dowl. N.S. 82; 101L. J. Ex. 
0373 151 E. R. 821. 


Annotations :—Consd. Ellis v. Deheer, [1922] 2 K. B. 113. 
Refd. Raphaelv. Bank of England (1855), 25 L. J. C.P. 33. 


639. .}—The ct. will not receive the affi- 
davits of jurymen, upon a motion for setting 
aside a verdict.—ScuLLy v. Hooper (1836), 5 
L. J. C. P. 268. 

640. ——— To explain presence of intended 
Juror.) — BatLey v. MacavuLAy, BAILEY 1°. 
PEARSON, BAILEY v. HAINES, BAILEY v. BRACE- 
BRIDGE, DAWSON v. HAy, WILSON v. HOLDEN, No. 
205, ante. 

Of misconduct of jury.]—Scee Sect. 10, sub-sect. 3, 
ante. 

On application to amend verdict.]/—See Sect. 16, 
sub-sect. 1, ante. 








SEcT. 20.— SPECIAL JURIES. 
SUB-SECT. 1.—IN GENERAL. 

641. Sheriff’s expenses of summoning —- Jurors 
residing far apart.]—The sheriff will not be allowed 
extra expenses of summoning special jurors on 
account of their residing at a distance from each 
other; & the ct. will make a rule absolute for the 
sheriff to refund money received on this account, 
though he has actually expended all the money. 
—]LANE v. SEWELL (1819), 1 Chit. 175. 
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642. Whether sheriff entitled to fees for.]— 
The sheriff is not entitled to fees from the part 
giving notice under C. L. P. Act, 1852 (c. 76), 8. 112, 
that a cause is to be tried by special jury ; although 
the alteration of the system as to special juries 
has deprived the sheirff of the fees by which he 
formerly was remunerated by the party for sum- 
moning the special jurors.—BENNETT v. THOMP- 
SON (1856), 6 KE. & B. 683; 27 L. T. O. S. 202; 
2 Jur. N.S. 613; 4W.R. 614; 119 B. R. 1018. 
an eles s~ Mentd. Knapman v. Pryer (1857), 26 L. J. 


643. Special jury of City of London—Exemption 
from serving outside the City—Walver of privilege. 
—LocKYER v. East Inpia Co. (1761), 2 Wils. 
136; 95 E. R. 728. 

644. Practice on order for — Transfer to 
commercial lst.|}—Where a cause is to be tried 
with a special jury of the City of London it should 
be transferred to the Commercial List, & all inter- 
locutory applications after its transfer should be 
made to the judge in charge of such list.—BARNES 
v. LAWSON (1911), 16 Com. Cas. 74. 

645. In what proceedings allowed— Writ of 
inquiry before sheriff to assess damages.]—Where 
it appears that a common jury is improper to 
assess damages on a writ of inquiry before the 
sheriff, the ct. will direct the sheriff to summon 
a jury to be taken from the special jury book.— 
Prick v. WILLIAMS (1836), 56 Dowl. 100. 

Annotation :-—Retd. Vickery v. L. B. & 8. C. Ry. (1870), 

L. R.5 C. P. 165. 

646. Special jury cause tried by common jury 
— Ground for new trial.|—A common jury being 
returned instead of a special jury, is no cause for 
a new trial.—ANON. (1701), 12 Mod. Rep. 567 ; 
88 KB. RR. 1525. 

647. -———.]-—Where a common jury panel 
was returned, together with a special jury panel, 
& no special juryman appearing, the cause was 
tried by a common jury, the trial was set aside.— 
Ho.r v. MEDDOWCROF?® (1816), 4 M. & S. 467; 
105 12. R. 907. 

Annotations :—Consd. Haldano v. Beauclerk (1849), 3 Exch. 

658; Ningland v«. Lowndes (1863), 15 C. B. N. 8S. 173. 

Refd. Irwin v. Grey (1865), 14 W. R. 208. Mentd. Lycott 


®. Tenant (1838), 4 Bing. N C. 168; Ilderton wv. Burde 
(1845), 12 L. T. O. 8S. 1263; Kingsland v. Lowndes (1863), 


3 New Itep. 84. 
648. ——,]—Davis v. NEwTon (1850), 


15 1. T. O. S, 141. 














such verdict has been entered up, 
the judge cannot subsequently grant 
a new trial upon affidavits of some of 
the jurors stating that the verdict so 

ven was not the verdict of the jury.— 

%. vw. CARROLL (1886), 12 V. L. KR. 

859.—AUS. 

a. Erplanation of verdict.)— 
Affidavits of jurora refused to be 
received stating that they found deft. 
was not In a proper state of mind to 
understand the deed, & intended to 
assign that as a reaeon for their 
verdict.—_ BaBBIT v. COWPERTHWAITE 
(1856), 8 N. B. R. (3 All.) 373.—CAN. 

b. Dissenting juror.}— An 
affidavit of a dissenting juryman in 
relation to what passed between the 
dissenter & his fellow-jurymen is 
objectionable, & should not be recefved 
on motion for a new trial.— BENNETT 
ve. SmiTH (1877),17N. B. BR. (1 P. & B.) 
27.—CAN. 

6. Opinion after trial that 
werdict incorrect.}—Where a verdict 
had been found for pitf., the ct. refused 
a rule nisi for a new trial, upon the 
affidavit of two jurors that they had 
examined the premises since the trial, 
& were satisfied that the verdict was 
incorrect. — PURDON v0. PLAYFAIR 
(1860), 20 U. C. R. 282.—CAN, 

d Affidavit of sranger—That ver- 











dict decided by lot.}--On a motion for 


a new trial, an afiidavit stating that 
one of the jurymen had informed the 
deponent that the verdict was decided 
by lot will nut be received.—-HODGSON 
vy CARR (1847), 5 N. B. R. (3 Kerr) 
499,—CAN., 

e. As to grounds of verdict.J)— 
The ct. will not act upon affidavits 
stating conversations with one of the 
jury, after the trial, respecting the 
grounds of their verdict.—JONES v. 
DcuFF (1848), 5 U. C. K. 143.—CAN. 
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646 1. Spectul jury cause tried by 
common jury-—Cround for new trial. J— 
Where, ou a& venire to a coroner, a 
special jury was struck, but the 
coroner neglected to summon them, 
& the cause was tried by & common 
jury, deft. objecting, but afterwards 
entering into his defence, & ; 
obtained a verdict :—Held-: 
dict was irregular, & the defence made 
under protest did not operate asa a 
waiver.-—MCMARTIN tv. POWELL (1840), 
3 Ont. Dig. 4820.—CAN. 


646 fi. .J— BRADBURY ov», 
BAILuUre (1849), 6 N. B. R. (1 Al.) 427. 
—CAN. 


{. Special jury improperly struck, 


Se 
~-Where a special jury was iinproperly 
struck, but deft.’s attorney was present 
& made no objection:—Held; no 
round for a new trial.—SHIPMAN ,. 
3KRMINGHAM (1837), 5 O. S. 442.— 

g. Whether appearance of witnesses 
neceassury—Stenographic report of evt- 
dence.J—MoLKOov v. INSURANCE Co. 
or Norri AMERIOA (1901), 34 N. 8. It, 
33.—CAN. 


h. Special jurors from contributory 
countics —How tear Bee v. POOLE 
(1883), 15 Cox, C. C. 368.—IR. 

k. In what proceedings allowed—~ 
Where erpert evidence adduced.}— 
CARMICHAEL v, JOHNSTON (No. 2) 
(1899), 17 N. Z. L. ht. 673.—N.Z. 


HENDERSON ¥v, 
4 L. R. 319.—- 


lL erica ——~_,] — 
ALLAN (1899), 17 N. 
N.Z. 


te 


m. ———,]) oe MAITLAND v. 
oe (1899), 17 N. Z L. R. 727.— 





n. ———.J—In all casea where 
expert evidence on matters of a 
technical c in required a8 1 
quty should be given if applied for.— 

YER wv. GILMER (1899), 17 N. Z. 
L. ht, 771.—N.Z. 


——,}] — CHADWICK v. 


.- 
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Sect. 20.—Special juries: Sub-sects. 1, 2, 3,4 & 5.] 


649. 
when a special jury has been moved for by a dett., 
& struck & reduced, pltf. must summon the 
special jury, if they are not summoned by deft. 
Although deft.’s omission appears from circum- 
stances to be wilful, & his conduct gives reason 
to suppose that he abandons his special jury. A 
trial by common jury in such case was set aside 
for irregularity.— MONTAGUE v. SMITH (1851), 17 
Q. B. 688; 211. J.Q.B. 73; 18 L. T. 0. S. 106 ; 
16 Jur. 40; 117 EB. R. 1446. 
mr cada :—Refd. Irwin v. Grey (1865), 19 C. B. N. S. 








650. ——— Cause heard as undefended cause 
—Ground for new trial.|—Where a cause was 
entered as a special jury cause, but was taken 
in deft.’s absence & tried by a common jury, as 
an undefended cause, the ct. sect aside the trial 
& verdict, with costs.—HAGUE v. HALL (1843), 5 
Man. & G. 693; 6 Scott, N. lt. 705; 134 E. R. 
739. 
fue ee s~Refd. Irwin v. Grey (1865), 19 C. B. N. S. 


651. .}—Deft. having obtained 
a rule for a special jury, & had the jury nominated 
& reduced, a day was fixed for trial. When the 
appointed day arrived, it was found that no 
special jury process had been carried in: the 
cause was accordingly tried by a common jury as 
undefended, & a verdict given for pltf!. The ct. 
sect aside the verdict as irregular.—HALDANE v. 
BEAUCLERK (1849), 3 Exch. 658; 6 Dow. & L. 
642; 18 L. J. Ex. 227; 18 L. T. O. S. 1643 13 
Jur. 326: 154 KE. R. 1009. 

Annotations :—Folld. Montague ». Smith (1851), 17 Q. B. 
688. Refd. Doe d. Ashburnham v. Michael (1851), 16 
Q. B. 620; Irwin v. Grey (1865), 19 C. B. N.S. 585. 
652. -—— Through default of party—Omission 

to give notice.]— Where deft. obtains a rule for a 

special jury, in a town cause, but omits to give 

notice to the sheriff under C. I. P. Act, s. 112, 

that the cause is to be tried by a special jury, in 

the absence of a special jury, the cause may, under 
©. L, P. Act, 8. 118, be tried by a common jury.— 

CAWLEY v. KNOWLES (1864), 16 C. B. N.S. 107; 

















fae rere sa aenapeneteh; emer 





}-Held: before ©. L. P. Act, | New Rep. 47 
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143 E. R. 1065; sub nom. CoRLEY v. KNOWLES, 8 


=-*5 Claudet v. Prince (1867), L. R. 3 Q. B. 
406. 
Special jury made up from common jury panel.) 
—Sce 1825 Act, s. 37, 1870 Act, 8. 19 (2). 


SuB-SECT. 2:—QUALIFICATIONS OF SPECIAL 
JURORS. 


See 1870 Act, s. 6; Rating & Valuation Act, 
1925 (c. 90), 8. 20 (1). 


658. Merchant—Includes shopkeeper.|—-H AMOND 
v. JETHRO (1611), 2 Brownl. 97; 123 E. R. 836. 
Berane :—Refd. Buckley v. Barber (1851), 20 L. J. Ex. 


654. Manufacturer distinguished.] — A 
merchant of or in an article is one who buys & 
sells it, & not the manufacturer selling (BRAM- 
WELL, B.).—JOSSELYN v. PARSON (1872), L. R. 
7 Exch. 127; 41 L. J. Ex. 60; 25 L. T. 912; 
36 J. P. 455; 20 W. R. 316. 

Annotation :—Reid. Lovell & Christmas v. Wall (1910), 

103 L. T. 588. 

655. Who are esquires—Whether retail trades- 
man may be.|—Pltf. moved to set aside the special 
jury panel, on the ground that twenty-six of the 
persons named therein were retail tradesmen, 
& therefore not entitled to the addition of esquire : 
—Held: as the affidavit did not negative the 
qualification of the jurors excepted to, the ct. 
could not interfere.—FAIRMAN v. IvEs (1819), 1 
Chit. 85. 





SuB-sECcT. 8.—THE APPLICATION FOR SPECIAL 
JURY. 

See, now, Rh. 8S. C. Ord. 36, r. 9. 

656. Grounds for granting or refusing—Crown 
interested in defendant’s estate.]— The subject’s 
right to try a case by a special jury is not affected 
by any suggestion of the Attorney or Solicitor- 
General, without affidavit, that the Crown is 
interested in deft.’s estate, though that suggestion 
would be sufficient to obtain a trial at bar.— 





PsTONE CorRPN, (1903), 23.N.Z. L. 
043.— N.Z. 

p.-——- ———.) — ASHCROFT v. 
OABLE & Co. (1904), 23 NL. ZL. 
623.—N.Z. 

q.-——— RR. ov. CHAWORTH- 
Ne (1904), 24 N. Z. L. R. 223.-— 


r. —— ——.]~—AUSTRALIAN FINK 
ARTS Srupio Co. vw. Victoria IN- 
el pe Co. (1905), 25 N. ZL. R. 56. 


t. 
granted in 





———.J— A special = ury 
an action for wrongful 
dismissal by a journalist on the ground 
that expert knowledge was required 
as tothe reared of Journalists obtain- 
ing employment, they being in a 
are Cara in pant respect.— 
N v. NEW ZEALAND TIMES 

Co. (1906), 26 N. Z. L. R. 160.—N.Z. 


MASON Srcinnee & ob Lip. (190 , 
o., LTD. , 

26N. ZL. R.1265--N Be POY) 
b. -+~An ordcor for a 
special Jury will be made in an action 
for the recovery of fees by a duly 
registered medical practit oner, ag 
expert evidence must be adduced to 
enable the question of the reasonable- 











ness of the charges to be determined.— 

McCartuy v. WHIT BnOGs 

Bis Nz ee 
0. ——— ——.]—NEWRFLL v. Lyt- 

TELTON TIMES Co., Lrp. 

N, Z. L. R. 1125.—N.Z, D (1918), 83 





d. _mployee prosecuting em- 
ployer—Libel action.}—Deft.’s appli- 
cation for a special jury refused in an 
action for libel brought by an employce 
agalnst his employer.—ScooTr v. KiRK- 








e. -l—The fact that an 
action is brought by an employee 
against his emp i he oes not prevent 
a special jury being granted.—OsTEN 
v. DUNEDIN CoRPN. (1906), 25 N. Z. 
L. lt. 905.-—-N.Z. 


; Large sums involved — 
One party a bank.)}—A special jury 
will be granted in a case where the 
sums involved are large; &, where one 
of the parties to the action js a bank, 
the objection that the special jury 
would be drawn from a class over 
which the bank might be suppored to 
exercise considerable influence cannot 

° 8 ed.—STEELE vt. BANK OF 
bab a el (1899), 16 N. ZL. R. 


PART VII. SECT. 20, SUB-SECT. 2. 

g. Bene of id ider of in- 
corpor compan ere company 
party to artion.}—The fact of a man 
eing in the employment of a stock- 
holder of an incorporated co. does not 
disqualify him from serving as a special 
urymaa in the trial of a case to which 

6 co. is a party.—FREDERICTON 
Boom Co. v. MOPHERSON (1870), 18 
N, B, R. (2 Han.) 8.—CAN. 





h. Ratepayers—.Action against muni- 
cipal council.}—BIGGAR v. CITY OF 


k. Merchants interested in 
surance companies—Action against in- 
surance company.}-—-An objection to an 
order for a special jury on the ground 
that the special jury was alleged to 
consist chiefly of merchants, a majority 
of whom are interested in insurance 
not sustained.—STAUNTON ¥. 

LONDON & QLOBE 
INSURANCE Co. (1893), 12 N. Z L. R. 
370.—N.Z. 


PART VII. SECT. 20, SUB-SECT. 3. 


l. Grounds for granting or re- 
fusing.)}—It is not necessary to give 
any reason for requiring a special 
8 map at leg BaNK v. ROBERTSON 
(1888), 5 Man. L. R. 343.—CAN. 
special jury will not be granted unless 
it is shown that a common jury cannot 
peat hapeenag Ai ergy upon the facts in 
issue. — oss v. ESQUIMALT & 
NaNarmo Ry. Co. (1909), 14 B. C. R. 

under 


339.—CAN. 
n. ——.] — Except bh? A 

special circumstances, a li t 

entitled to have his case tried before 

& 8 al jury.—R. v. ALLEN (1890), 

8 e Z. L. R. 700.—N.Z. 

11 N. Z. L. R. 703.—N.Z. 


tn- 





m. for a 


Part VII.—Juries or Issuz anp ASSESSMENT. 


DUNN v. Cox (1847), 16 M. & W. 4389; 153 EK. R. 
1261; previous proceedings, 8 L. T. O. S. 369. 
Annotation :—Refd. Irwin v. Grey (1865), 14 W. R. 208. 

Grounds for granting or refusing Judge’s cer- 
tificate.]|—See Nos. 684, 688, post. 

657. Time for application—Effect of delay— 
Special jury granted on terms.|—Deit., upon certain 
terms favourable to plitf., was allowed to have 
& special jury after the cause had stood for trial 
by a common jury during a whole sitting, & had 
been twice postponed at the instance of deft.— 
THORNE v. LONDONDERRY (MARQUESS) (1831), 8 
ae a 1 Moo. & 8S. 62; 1L. J.C. P. 46; 131 
a. R. 310, 


SuB-sEcT. 4.—JUDGE’s DISCRETION TO 
AWARD. 

See R. 8. C. Ord. 36, r. 9. 

658. Reiusal to order— Whether interfered 
with.) — A judge at chambers having refused to 
grant a special jury at the instance of defts., 
hough there had been no laches on their pait, 
the ct., in the absence of special grounds for so 
doing, declined to interfere with bis discretion.— 
SMITH v. LONDON & Str. KATHARINE’S Dock Co. 
(1867), L. R. 2 C. P. 630. 

659. ——— j—-LinscoTr v. Jupp (1891), & 
T. L. R. 130, D.C. 





SUB-SEcT. 5.—INSUFFICIENT NUMBER OF 
JURORS. 


See 1825 Act, s. 37. 

660. Jurors not summoned—Talesman sworn 
—Not ground for new trial.|—-Upon the trial of an 
information for a libel only ten special jurymen 
appeared, & two talesmen were sworn on the jury. 
It is no ground for a new trial that two of the non- 
attending special jurymen named in the panel 
had not been summoned, though it appeared that 
this fact was unknown to deft. until after the trial. 
—R. v. HunT (1821), 4 B. & Ald. 430; 1 State 


Tr. N.S. App. 1367; 106 EF. R. 904. 
Annotations :—Refd. Falmouth v. Roberts (1842), 1 Dowl. 
N. 8. 633; R. v. Mellor (1858), Dears. & B. 468. 


Panel called over before 
appointed time.|—It is no ground of error, either 
in fact or in law, that all the special jurors whose 
names are on the panel to try the cause have not 
been summoned to attend. Nor is it ground of 
error that the jury panel was called over before 
ten o'clock in the morning, the hour appointed 





p. ——-.]}—SMITH v. OTAGO PRKS- 
BYTERIAN CHURCH BOaRD OF PkRO- 
ne (1896), 14 N. Z L. Rh. 568.— 


—ALASKA Pac 


q. ——-.-R. v. JaMEson & FORD 
(1826), Batt. 243.—1IR. 

r. Time for application.}—An appii- 
cation for a certificate for a special 
pry. must be made immediately after 

he trial.—DINKLEY tv. DEJARDINE 
(1824), Tay. 177.—CAN. 

t. Effect of delay.}—-Where deft. 
applies for a special jury he must do 
so in time to permit of the jurors | not entitled 
being summoned, otherwise the com- | right. h 
mon jury will not be held to be super- 
seded.—CLANDINAN v. DICKSON (1851), 
8 U.C. R. 281.—CAN. 

a. New frtal ordered — Whether 
second application Pur- 








may be reserve 
discretion by a 


jury on the new trial waa unnecessary. 


KERS ASSOCN, v. 
SPENCER (1905), 11 B. C. RR. 138.— 
CAN. 


PART VII. SECT. 20, SUB-SECT. 4. 


b. General rule.]—The 
@ special jury is not as 0 
fs a discretion to be invoked upon 
68.—CRANSTOUN UV. 


c 
»% HR. 210.—CAN, 


spon circumstan 
IRD (1896), 5 B. C 
Cc. -}— Under Jury Act, 
(c. 108), 8. 59, & party to an action is 
a special jury as of 
mahing of an order for a 
fs disrretionary. An order 
ting a special Heer 

in the exercise of b 
udge.—NEMEROVAKY | 155 
v. McBripEm, {1924) 2 W. W. R. 264; 
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for the sitting of the ct. & that ten special jurors 
only having appeared, the jury was made up with 
two talesmen. These are irregularities for the ct. 
to set right on motion, if any injustice has been 
sufiered from their occurrence.—IRWIN v. GREY 
(1867), L. R. 2 H. L. 20; 36L. J. 0. P. 148; 16 
L. T. 74; 15 W. R. 593, H. L. 

ane alon :~Reld. Mct. Ry. v. Wilson (1871), L. R 60. P. 


662. Absence of furors—Postponement of trial.] 
—Plitf. in a special jury tithe cause, being under a 
raphael undertaking to try at the next assizes, 

he absence of eleven special jurymen was held a 
sufficient reason for his declining to proceed, 
though a tales had been prayed, & some of the 
talesmen sworn, & the ct. on a fresh peremptor 
undertaking to try at the next assizes, discheneed 
a rule nist for judgment as in case of a nonsuit.— 
MASTER v. MILNER (1822), 1 Bing. 70; 7 Moore, 
C. P. 367; 130 E. R. 29. 

6.3. Where neither party prays a tales—Verdict 
for defendant refused.J— Where, upon a_ special 
jury cause being called on for trial there was not 
a full special jury, & neither party prayed tales, 
deft. cannot afterwards take down ri record by 
proviso. —PHILLIps v. DANCE (1829), 9 B. & CO. 
769; 4 Man. & Ry. K. B. 58t; 71. 3.0.8. K. B. 
338; 109 EK. R. 286. 

Annotation :-—Refd. Oakeley v. Ooddoen (1862), 11 C. BR. 

N.S 805. 





664. ——— Cause ordered to stand over.]— 
Deft. having obtained a special jury, the cause was 
called on for trial at the assizes for Somerset, 
when four special jurors only being in attendance, 
& pltf. & deft. refusing to pray a tales, the cause 
stood over to the following assizes. In the mean- 
time deft. became a prisoner in the Fleet. The 
ct., on his application, permitted the cause to be 
tricd in London, at the first Sittings after the term 
in which the application was made.-~KEYs v. 
Smiri (1833), 10 Bing. 1; 3 Moo. & 8S. 338; 1381 
E. R. 805. 

665. ——- ——.]—-Defts., a railway co, having 
entered into an undertaking to leave certain lands 
in their then state until the further order of the 
ct., & pltfs. having undertaken to bring an action 
at the then next assizes, the motion of pltf. for 
an injunction was ordered to stand over. The 
action was brought, & a special jury obtained ; 
but, on the jury being called at the trial, ten special 
jurymen alone attended. Each party declined 
to pray a tales, & the cause became a remanet. 
Upon a motion by defts. that the action should 
be taken as tried with a verdict for defts., & that 
defts. should be discharged from their undertaking : 








eee: ee eee ee ne te ~~ ~ Anemone ere eamaee, 





difficulty, & there are particular 
reasons for thinking that a spectal 
jury would be = an Hacer sear 
tribunal, a special jury will be refused. 
—-HUTTON v. MILL (1896), 14 N. Z. 
L. Rh. 518.—N.Z. 

e. On spectal grounds shown.) — 
The ct. wil), under pecullar ciroum- 
stances, order a special jury cause to 
be set down for a particular day, 
upon special grounds shown,——-STALKER 
v. WIER (1853), 2 N. 3S. R. (James) 
107.—CAN. 


PART VII. SECT. 20, SUB-8SECT. 5. 


f. Talesmen.] — Talesmen may be 
sworn on a special jury.—RANKIN »v, 


g. Full number not summoned —~— 


precuue of 
right, but 


191% 


necessary. : 
suant to an order therefor a trial was | 3D. L. RK. 103; 34 Man. L. R. 306.— | But sufficient to try cauae.}—A speotal 
had with a spectal j On appeal | CAN. jury cannot bo struck after the com- 
& new tria) was ord :—Held: the d. ———.) — The granting of a | mission day of the assizes: but it is 
order for a aepecial j was not 7 aaa jury ia not a matter of course. | no objection to such a jury that the 
exha , & a summons for a special hen a case presente no apparent | sheriff has not summoned sixteen 
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—Held: it was not the course of the ct. to order 
that an action should be taken as tried; & it 
being the fault not of pltf. alone that the action 
was not tried, the ct. declined to discharge defts. 
from their undertaking, but peremptorily ordered 

Itf. to try the action at the then next assizes.— 
BRADBURY v. MANCHESTER, SHEFFIELD & LIN- 
COLNSHIRE Ry. Co. (1852), 5 De G. & Sm. 624; 
16 Jur. 1011; 64 EB. R. 1271. 

666. Costs of first trial to follow result of 
second.}|— Deft. obtained an order for a special jury, 
but when the trial came on sufficient special jurors 
were not present, & neither party prayed a tales. 
When the trial came on a second time, deft. ob- 
tained a verdict. 

The practice of the ct. under such circumstances 
is to allow the costs of the first trial to the success- 
ful party on the second.—lIOLMEs v. ALBRIGHT 
(1871), 25 L. T. 747. 

667. When tales may be granted—To plaintiff 
without consent of defendant.!—GaTLIFF v. BOURNE, 
No. 257, ante. 





SvuB-sEcT. 6.—IN CRIMINAL CAUSES. 

668. Jurisdiction to order -— Indictment for 
nulsance.|—Certiorart granted to remove an in- 
dictment for a nuisance, where it would be neces- 
sary to examine scientific persons at the trial, & 
to have a special jury.—R. v. LONDON Gas Co. 
(1838), 1 Will. Woll. & II. 419. 

6 





69. ——— At Central Criminal Court.]—R. v. 
ASPINALL (1875), 39 J. P. Jo. 86. 
670. Indictment for felony.]|—There is no 


power in the ct. to order a special jury to be struck 
or the trial of a person charged with felony.— 
R. v. MAYNE (1883), 32 W. R. 95, D.C. 

671. Or treason.|—R. v. WRIGHT 
(1904), Times, Jan. 27. 

672. —-— Indictment for misdemeanour—In 
King’s Bench Division—Whether at bar or Nisi 
Prius.J—R. v. WrigHt (1904), Z'imes, Jan. 27. 

See, also, No. 687, post. 

678. Grounds for granting — Evidence of 
scientific nature.|——R. v. LONDON Gas Co., No. 
668, ante. 

674, Whether removal to High Court by 
certiorar! ordered.|— It. v. LONDON GAs Co., No. 
668, ante. 

.|—See, generally, CROWN PRACTICE, Vol. 
XVI., p. 411. 

675. Disqualification of juror— Whether sitting 
on grand jury.|—RH. v. SULLIVAN, No. 192, ante. 

676. How cause heard at assizes —- Whether in 
Crown or civil court.)—R. v. WricHtT (1904), 
Times, Jan. 27. 











SusB-sEcT. 7.—Costs oF SrEcIAL JURY. 
A. In General. 
See 1825 Act, s. 34 & 1922 Act, s. 8, sched. 
677. General rule—Party applying must pay.]— 
Special jurors are to be paid by the party who 
moved for the special jury, though to ensure a 


urors, if a sufficient number attend to 
the cause.—MORVEY v,. MAYNARD 
(1838), 4 O. 8. 323.—CAN. 


PART VII. SECT. 20, SUB-SECT. 7.—A. 


677 1. General rule—Party applying 
must pay.) — KEHOE v. "CREA 


201. L. 


SOUTHERN & WESTERN Ry. Co. (1886), 
T. 27.—IR 

h. What coste allowed—Cosis in 
cause.}—The costs of a special jury 
are costs in the cause, not costs of the 
ah ai haar vw. Brown (1832), 
2 O. 8. 379.—CAN. 


J URIES. 


trial the other party may have summoned them. 
—WIULSON v. BUTLER, WILSON v. HOADLEY (1837), 
2 Mood. & R. 78, N. P. 

678. —— Though other party nonsuited.}— 
—1825 Act enacts, that the party who shall apply 
for a special jury shall pay the costs occasioned 
thereby unless the judge before whom the cause 
is tried shall immediately after the verdict certify : 
—Held: deft. who had applied for a special jury 
was not entitled to the costs of that jury, where 
the judge who tried the cause nonsuited plitf. on 
his opening. 

We must construe the term ‘“ verdict’ in the 
Act of Parliament in its ordinary sense. Here 
there was no verdict, & consequently, the judge 
had no power by his certificate to charge pltf. 
with the costs of a special jury which was moved 
for by deft. (LORD TENTERDEN, C.J.).—WoopD v. 
Grimwoop (1830), 10 B. & C. 689; 5 Man. & Ry. 
K. B. 622; 109 KE. R. 606. 

679. Where other party abandons 
action.|—Deft. had a special jury. Piltf. with- 
drew the record, & deft. paid the jury. The money 
paid to the special jury is not part of the costs of 
the day.—TURNBULL’S CASE (1824), 2 L. J. O.S. 
K. B. 93. 

680, .|— If a case be not gone 
into the judge will not certify that it was a fit 
cause to be tried by a special jury, merely because 
the declaration is for penalties to a vere large 
amount, & because persons of considerable rank 
are called on their subpcenas.—ORME v. CROCK- 
FORD (1824), 1C. & P. 537, N. P. 

681. ——- ——- ——..] — 24 Geo. 2, c. 18, 8. 1, 
whereby the judge, by certifying that the cause 
was a proper one to be tried by a special jury, 
may relieve the party applying for such special 
jury from the expenses, does not extend to a case 
where the record is withdrawn.—CLEMENTS v. 
GEORGE (1826), 11 Moore, C. P. 510; 4 L. J. 
O. S.C. P. 192. 

682. .|] —If deft. in an action 
of replevin which is made a special jury cause 
withdraws his avowries at the assizes & the judge 
directs him to pay “all costs’’ that will not 
include the costs of the special jury.— BELL v. 
TAINTHORP (1834), 2 Dowl. 518. 

683, ——- -——— ———.] —-Where pltf., in an 
action for the infringement of a patent, after 
having given notice of trial, abandoned the action : 
—Held; deft., having obtained a rule for a special 
jury, was not entitled to his costs thereby incurred. 
—GREAVES v. HASTERN COUNTIES Ry. Co. (1859), 
1K. & E. 961; 281. J. Q. B. 290; 33 L. T. O.S. 
ey 5 Jur. N. S. 733; 7 W. RR. 453; 120 HE. R. 
Ann ein :—Mentd. Middleton v. Bradley, [1895] 2 Ch. 


684, —— y —In an action for calls, 
there being a special plea that the calls were to 
raise capital for an illegal amalgamation, deft. 
not appearing, the judge certified for a special 
jury, as the plea might have raised difficult ques- 
tions of fact, fit for a special jury to try.— LONDON 
BANK OF SCOTLAND v. MARSHALL (1865), 4 F. & F. 
1046, N. P. 

685. ——-_ -——— Party applying successful on 
general plea—Unsuccessful on special pleas.|— 
A declaration in trespass contained five counts, 



































_. .)— Where pltf. does 
not desire a jury, but deft. demands 
one, & pitf. asks that, if a jury be 
ordered, it shali be a specta: one, the 
costs of such rapecial jury should be 
costs in the cause.—CANADIAN FINAN 
CIERS TRUST Co, 0, ASHWELL, [1917] 
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to all of which deft. pleaded not guilty & not 
possessed. rule for a special j was then 
obtained by pltf.; but deft., before the trial, 
amended his pleas, & suffered judgment by default 
as to the last two counts. At the trial pltf. had 
a verdict upon the plea of not guilty, & deft. upon 
the plea of not possessed. The damages were 
agsessed at 40s. as to the last two counts. The 
judge certified for a special jury -—Held: piltf. 
was not entitled to the costs of the special jury.— 
WATERS v. HOWELLS (1852), 8 Exch. 244; sub 
nom WALTERS v. HOWELLS, 22 L. J. Ex. 96; 20 
L. T. O. S. 114. 

— —-— — Unless judge certifies that cause proper 
for special jury.]—See Nos. 688-695, post. 

686. Jury sworn by mistake—Verdict in default 
of appearance—Verdict subsequently set aside on 
terms.]— LANE v. Eve (1876), Bitt. Prac. Cas. 
136; 2 Char. Cham. Cas. 65. 

See, now, R. S. C., Ord. 26, r. 1. 

687. Jurisdiction to certify —— Not limited to 
civil cases.}—6 Geo. 4, c. 50, s. 34, says, ‘ the 
judge before whom the cause is tried,’ may certify 
for costs of a special jury, the use of this word 
** cause ’’ docs not limit the power to civil cases.— 
R. v. PEMBRIDGE (INHABITANTS) (1842), 3 Q. B. 
901; 3 Gal. & Dav. 5; 12 L. J. Q. B. 47; 7 
J.P. 1381; 6 Jur. 1037; 114 BE. R. 754. 


aAnnotations :-—Mentd. R. v. Clark (1844), 5 Q. B. 887; R. 
tv. Eardisland (1854), 3 E. & B. 960. 


688. Grounds for granting or refusing — Dis- 
cretion of judge.]—It is entirely in the discretion 
of the judge to grant a certificate for a special 
Jury, & he will do so in an action for a libel, although 
the general issue be the only plea on the record.— 
OLDAKER v. WILSON (1843), 1 L. T. O. S. 435, N. P. 

689, Sole question a question of law.] — 
Where a case turned solely on a question of law, 
& there was no fact in dispute betwecn the parties, 
the judge refused to certify for the special jury.— 
WEMYS t. GREENWOOD (1826), 2 C. & P. 483, N. P. 

690. Action for libel — Special plea of 
justification.]|— Semble: an action for a libel in a 
newspaper is a fit case to be tried by a special jury, 
if there be special pleas of justification ; but not 
if the general issue only be pleaded.—RoOBERTS v. 
Brown (1834), 6C. & P. 757, N. P. 


innotations :—Distd. Irwin ». Normanby (1839), 3 Jur. 604. 
Consd. Oldaker v. Wilson (1843), 1 L. T. O. 8. 435. 

691. General issue pleaded.) — 
OLDAKER v. WILSON, No. 688, aitle. 

692. -|— DRAKE v. Hartcurp (1853), 
211. T. 0.8. 91; 1 W. R. 352. 

693. ——— Action for slander — General issue 
pleaded.]—-In an action of slander, in which the 
general issue only was pleaded, the judge certified 
in behalf of deft., that it was a proper case to be 
tried by a spccial gueye EN v. NORMANBY 
(MARQUIS) (1839), 3 Jur. 604. 

694. Action for calls..—In an action for 
calls, plea, never indelted, certificate for special 
jury refused.— HUMBER Inon Co. v. Jonrs (1865), 
4h. & F. 1047. 

695. ———- ——— Other party not appearing.) — 























TONDON BANK OF SCOTLAND v. MARSITALL, No. 684, 
ante. 

696. What costs allowed—Amount actually | 
paid to jury.]|—Where the judge does certify that | 
the cause was proper for a special jury, the party | 
1W. W. R. 450; 23 B.C. RK. 341.— 
CAN. 

1. Judge refusing to certify—Spectal 
jury fee puid— Right of plicitor to 
recover from client.j}—An attorney ia 
entitled to recover from his client a 


refused to 


(1856), 8 


sum paid for oa special jury, where the 
cause has been so tried with the 


cent s knowledge, but the judge has 
certify.— Ez p. 
N, B. RK. (3 All.) 286.—CAN 
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in ony coaued to the costs acwally paid to the 
attending jury in ct.; it is the constant practice 
not to allow more costs.—CursuM v. DURHAM 
(1816), 2 Chit. 154. 

697. Full costs.] — Where the judge who 
tries a cause by a spccial jury certifles that it was 
&@ proper case for a special jury, the master must 
allow the full costs of the jury, where the verdict 
is found for deft.—Broapnrick v. CLARK (1823), 12 
Price, 154; 147 E. R. 684. 

698. Not included under general order for costs.] 
—An indictment for a nuisance was referred by 
order of Nisi Prius, with power to the arbitrator, 
in case he should find deft. guilty of a nusiance, to 
direct what should be done; & in case he should 
be of opinion that, in point of law, the prosecutors 
were entitled to costs, deft. undertook to pay them. 
The arbitrator found deft. guilty; & stated his 
opinion, that, in point of law, the prosecutors were 
entitled to costs :—Held: this Anding did not, 
according to the order, entitle the prosecutors to 
the costs of the reference or award 3 as they should 
have been specially provided for; nor the costa 
of a special jury, as they should have beon applied 
for in court according to 24 Geo. 2, c. 18, or made 
the subject of a special consent in the order of 
reference.— lh. v. MOATE (18382), 8 B. & Ad. 237; 
1]. J.K.B.78; 110 E. R. 89. 

699. Whether certificate necessary—-Party apply- 
ing unsuccessful in cause.|—Where a special jury 
is summoned on deft.’s process, pltf., if he succeeds 
is entitled to the costs of it, without a certificate 
from the judge.—JONES v. Tobin (1837), 4 Bing. 
N. C. 123; 6 Dowl. 251; 5 Scott, 440; 132 HK. Wt. 
735. 

700. ——— Agreement by parties for change of 
venue—Costs of change to be costs in the cause.|-— 
GEEVES v. GorTON, No. 703, post. 

Effect of certificate for special jury——-On costs of 
good jury.|—-Sce No. 714, post. 





B. Time for Application for Certificate. 

See 1825 Act, 8. 34. 

701. Immediately after verdict—Day after trial.] 
—Refusal to certify for special jury, on applica- 
fion made the day after the trial.—-WAGGETT v. 
Suaw (1812), 3 Camp. 317, N. P. 

Annotations ppl. Sk pper & Skipper vr. Bodkin (1860), 


2 Sw. & Tr. Refd. Wood cv. Grimwood (1830), 10 
B. & C. 689; Geevo v. Gorton (1846), 8 Dow. & lL. 481. 


702. Within reasonable time.] — The 
words in 1825 Act, 8. 34, requiring the judge’s 
certificate ‘‘immediately after verdict’’ mean 
that the judge shall certify within a reasonable 
time after the verdict is pronounced.——-CHRISTII 
v. RICHARDSON (1842), 10 M. & W. 688; 2 Dowl. 
N.S. 503; 12 L. J. Ex. 86; 6 Jur. 1009; 152 E.R. 


648. 
Annotations :—Consd. Leech v. Lamb (1855), 25 L. J. Ex. 
17. Expld. Barker v. Lowls & Peat, (1913) 3 K. B. 34. 


703. ——-.]—A cause having been set down for 
trial in Middlesex & a rule obtained for a special 
jury, the parties agreed that the venue should be 
changed to London, & the cause tried by a special 





4, jury there, & that all costs occasioned by that 


arrangement should be costs in the cause. The 
cause came on for trial in London, & was referred 
to arbn., the arbitrator to have the same power to 
certify as a judge at Nisi Prius. The award was 


case was a proper one to be tried by a 
special jury ought to be mado {mmiedt- 
ately after the verdict has been given. 
Kq. 363.—IR. 


JAMES 


PART VII. SECT. 20, SUB-SECT. 7.—B. 


703 i. Immediately after verdict.}— 
An application for a certificate that a 


Sera 


m. On motion moved after 
trial.}—A certificate for a special jury 
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Sect. 20.—Special juries: Sub-sect. 7, B.; Sub-sect. 
8. Sect. 21. Part VIll. Sects. 1, 2 & 3. 
Part 1X.) 


made on Aug. 6, & after the first four days of the 
following term, the arbitrator certifled for a special 
jury :—Held: (1) the certificate was too late; 
(2) the successful party was entitled to the 
additional costs of the special jury occasioned by 
the change of venue from Middlesex to London.— 
GEEVES v. GoRTON (1846), 15 M. & W. 186; 3 
Dow. & L. 481; 15 L. J. Ex. 169; 6 L. T. O.S. 
324; 10 Jur. 272; 153 E.R. 815. 

704. Three months after trial.] —- An 
application for a certificate for the costs of a special 
jury was not made until three months after trial. 
The ct. held that it was bound to exercise the 
powers conferred on it by Court of Probate Act, 
1857 (c. 77), 5. 36, with regard to trials by jury, 
subject to the same rules as the common law cts., 
&, therefore, under 1825 Act, s. 34, refused the 
application as being too late.—SKIPPER & SKIPPER 
v. BODKIN (1860), 2 Sw. & Tr. 1; 2 L. T. 686; 24 
J.P. 344; 8W. QR. 580; 164 BE. R. 890 ; sub nom. 
SKIPPER v. SKIPPER, 29 L. J. P.M. & A. 133. 

705. .} —- At the trial of a probate 
action, in Jan. 1890, ptf. obtained a verdict on 
every issuc, including that of forgery. The judge 
had left the building at the time the verdict was 
given, & the following morning, upon the applica- 
tion of pltf.’s counsel, he gave judgment in accord- 
ance with the findings of the jury, but counsel 
omitted to ask for a certificate for a special jury. 
Upon application, in Apr. 1890, for the certificate : 
—Held: the application must be refused.— 
WEBSTER v. APPLETON (1890), 62 L. T. 704. 

SY el :—Reid. Barker v. Lowis & Peat, [1913] 3 K. B. 











706. ——--.] — Applications for a certificate for 
a special jury should be made to the judge 
immediately after trial.—GRiIFFITHS v. GRIFFITHS 
(1808), 14 T. LL. R. 184. 

707. Unless special circumstances pre- 
vent application.| — The certificate which may 
be granted under 1825 Act, s. 34, by the judge 
trying an action that it is ‘“‘ a cause proper to be 
tried by a special jury’’ can only be granted 
Immediately in sequence of time after the verdict, 
unless there are some special circumstances which 
prevent the certificate being then applied for or 
granted, in which case the certificate must be 
obtained at the first reasonable opportunity. 
The judge may, however, expressly reserve his 
decision & yrant the certificate at a later date, 
when he has made up his mind, nune pro tunc.— 
BARKER v. LEwis & PEAT, [1913] 3 K. B. 84; 82 
le J. K. B. 843; 108 L. T. 941; 29 T. L. R. 565 ; 
57 Sol. Jo. 577, C. A. 

708. Decision reserved by judge.] — 
BARKER v. LEW1s & PEAT, No. 707, anie. 

709. Effect of delay — Delay capable of 
explanation.|—A certificate granted by the judge, 
to warrant the allowance of costs of a special jury, 
given by him after he had Jeft the assize town, 
is unavailing against the positive words of 1825 Act, 
which requires it to be given ‘“‘ immediately after 
the verdict ;’’ & the ct. cannot receive any 
explanation why it was not so given.— UPTON v. 
LONGWORTHY (1830), 8 L. J. O. S. K. B. 302. 

710. —— Application granted verbally—Delay 
in signature.|—A case was tried by a special jury, 
who retired, & while another cause was going on 
brought in a verdict for deft. Deft.’s counsel 











J URIES. 


immediately applied for a certificate for a special 
jury, under 1825 Act, s. 34; & the judge verbally 
granted the application. The associate thereupon 
indorsed the certificate on the record, but, owing 
to the hurry occasioned by the trial of the other 
cause, & to the departure of the judge from the 
assize town very soon after, he did not obtain the 
judge’s signature to the certificate. The judge 
afterwards signed the certificate in the interval 
between the first & second attendance for taxation 
of costs, which took place almost immediately after 
the postea was delivered to deft.:—Held: the 
signature was too late; & the ct. set aside the 
certificate.—GRACE v. CLINCH (1843), 4 Q. B. 606 ; 
3 Gal. & Dav. 591; 12 L. J. Q. B. 273; 11. T. 
O. S. 144; 7 Jur. 576; 114 BE. R. 1026. 


Annotations :—Folld. Leech v. Lamb (1855), 11 Exch. 437. 
Consd. Skipper & Skipper ”. Bodkin (1860). 2 Sw. & Tr. 1 
Refd. Barker v. Lewis & Peat, [1913] 3 K. B. 34. 


711. -.|] — A cause was tried by a 
special jury at the Spring assizes 1855, & a verdict 
found for deft. Deft.’s counsel then asked the 
judge to certify for the special jury, & he consented, 

ut the associate omitted to indorse the certificate 
on the record. In the following term, a rule nist 
was obtained for a new trial, which was not dis- 
posed of until Trinity vacation. On taxation of 
costs it was discovered that the certificate was not 
indorsed on the record, & on application to the 
judge on Aug. 14, he signed the certificate :-—Held : 
the certificate was too late, & the ct. set it aside. 

When a atatute requires an act to be done 
immediately, I do not see how we can construe it 
to mean that the act may be done some weeks 
afterwards (POLLOCK, O.B.),— LEECH v. LAMB 
(1855), 11 Exch. 437; 25 L. J. Ex. 17; 26 L. T. 
O. 8S. 107; 1 Jur. N. S. 1175; 156 HK. R. 902; 
sub nom. LEACH v. LAMB, 4 W. R. 99. 
anaiaion :—Refd. Barker v. Lowis & Peat, [1913] 3 K. B. 


712. Pending trial of special case.}|— 
A cause came on for trial before Wilde, C.J., on 
Dec. 18, 1848, when a verdict was taken for pitf., 
subject to a special case. Upon the argument 
of the special case, on June 1], 1850, which was 
after Wilde had ceased to be a judge of this ct., 
the ct. directed a non-suit. On Sept. 12, the 
following indorsements were made upon the Nis 
Prius record: ‘I certify that this was a fit & 
proper cause to be tried by aspecial jury. Thomas 
Wilde.” ‘‘ It was assented to at Nisi Prius, that, 
in the event of judgment being for deft., I should 
certify for the special jury ; which I have accord- 
ingly done nunc pro tunc. ‘Truro.’”’ The ct. 
refused to set aside the certificate, as being informal 
or too late.—SERRELL v. DERBYSHIRE, ETC. 
Ry. Co. (1851), 10 CO. B. 910; 17 L. T. O. S. 78; 
138 E. R. 360. 














SUB-SECT. 8.—DISCHARGE. 


713. Same special jury to try several cases on 
same question—Court dissatisfied with verdict on 
first case.|—If the same special jurymen are 
struck to try several causes on the same question, 
& the ct. being dissatisfied with the verdict in the 
first, direct it to abide the event of another cause, 
they will also, on motion, discharge the same special 
jurymen from trying the second cause.—DON- 
rae ry ae v. Cow (1811), 3 Taunt. 404: 128 





oan be given after a nonsuit has been | trial.—QO’ 
See on & motion moved after the 


tial, pursuant to leave reserved at the | 110.— 


MEARA 
CORPN. (No. 3) (1892 
N.Z. 


; er on appeul.}—-BanK OF 
R. | NEW ZEALAND v. KH LEMING (1899), 18 
N. Z. L. R. 1.—N.Z. 


v. WELLINGTON n. Wheth 
)» 18 N. ZL. 
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SEcr. 21.—GOOD JURIES. 

714. Whether a special jury.] — (1) The costs 
of a good jury upon execution of writ of ary 
under 8 & 9 Will. 3, c. 11, not allowed, althoug 
the judge certify that it was a proper cause to be 
tried by a special jury. 

(2) A good jury is not a special jury within the 
meaning of the several Acts on the subject of 
juries. The practice has been invariably to dis- 
allow the extra expense of a good jury upon the 
execution of a writ of inquiry (per CUR.).—-CALVERT 
v. GORDON (1828), 3 Man. & Ry. K. B. 124. 

715. When ordered — On inquiry _ before 
secondary—Action against railway company for 
negligence.|—A judge’s order was obtained by 
pitfs. for a ‘ good jury,’”’ on an inquiry before 
the secondary, in an action against a railway 
co. for negligence, & the sherilf, in accordance 
with the uniform practice since the passing of 
1825 Act, returned a jury selected from the list 
of special jurors. They were paid each one guinca ; 
& the master, on taxation, allowed the payment : 
—Held: such payment was reasonable & sanctioned 
by practice, & it was properly allowed by the 
master.— VICKERY v. LONDON, BRIGHTON, ETC. 
Ry. Co. (1870), L. R. 5 C. P. 165; 39 L. J. C. P. 
169; 22 L. T. 270; 18 W. R. 549. 


i] 
Annotation oe Vines v. L. B. & S.C. Ry. (1870), 


L. R. 5 Exch, 201. 





_ 716. —— ———.}~—The amount of special 
jury fees paid to a ‘“ good jury ”’ at the trial before 
the secondary of the sherilig of London of a writ 
oe oh ote et aaa oa eee nt oa 
master of this ct. on taxation of pltf.’s costs.— 
VINES v. LONDON, BRIGHTON & SouTH CoasT 
Ry. Co. (1870), L. R. 6 Exch. 201; 39 L. J. Ex. 
175; 22 L. T. 448; 18 W. R. 814. 
——— On inquisition of lunacy.]—See LUNATICS. 


717. Costs of —On writ of inquiry — Effect of 
judge certifying for special jury.]—CaLvERT v. 
GorpoN, No. 714, ante. 


718. .|-—Since Reg. Gen. Hil. 1832, 
No. 101, a charge for a good jury on an inquiry 
is allowed.— WILKINSON v. MALIN (1832), 1 Or. & 
M. 237; 3 Tyr. 255; 149 E. R. 388. 


Annotation :—Folld. Vickery v. L. B. ote. Ry. (1870), L. R. 
5 C. P. 165. 








719. —— —--.] — Vickery vv. LONDON, 
BRIGHTON, ETC. Ry. Co., No. 715, ante. 

720. .}— VINES v. LONDON, BRIGHTON 
& Soutu Coast Ry. Co., No. 716, ante. 

721. ——— On what scale.]|—VICKERY v. LONDON, 
BRIGHTON, ETc. Ry. Co., No. 715, ante. 


122. ——.|—VINEs v. LONDON, 
& SourTu Coast Ry. Co., No. 716, ante. 











Part Vill—duries Specially Constituted. 


Srecr. 1.—IN INFERIOR COURTS OF CIVIL 
JURISDICTION. 


on Administration of Justice Act, 1925 (c. 28), 
8. ‘ 


_ County courts.|—See, generally, COUNTY COURTS, 
Vol. XIII., pp. 499, 500. 


—~-— Admiralty actions.]|— See ADMIRALTY, Vol. 
I., pp. 248, 249, Nos. 1764, 1765. 


_c—- Probate actions.)|—See ExrEcuTors, Vol. 
AXITI., p. 121, No. 1183. 


Misconduct or bias of Jurors—As ground for 
transfer of action.)—See County Courts, Vol. 
XIT1., p. 495, Nos. 445, 447. 


Other inferior courts.]|—Sce, generally, COURTS, 
Vol. XVI., pp. 194 et seq. 





Sect. 2.—UNDER LAND CLAUSES CONSOLIDA- 
TION ACT, 1845. 

See, generally, COMPULSORY PURCHASE, Vol. XI., 
pp. 208 et seq. 

Jurisdiction of jury.|-—-See CompuLsoRy Pur- 
CHASE, Vol. XI., pp. 185 ct seq. 

Time for summoning jury.] —See COMPULSORY 
PuRCHASE, Vol. XI1., p. 170, Nos. 480, 481. 

Time for issue of warrant--- After entry on lands.| 
—Sce COMPULSORY PuRcHASE, Vol. XI., p. 225, 
Nos. 1112-1116. 

Acquisition for land drainage —-Form of warrant. ] 
—Scee COMPULSORY PURCHASE, Vol. XI., p. 298, 
No. 2299. 


Sect. 3.—IN THE MAYOR’S AND CITY OF LONDON 
COURT. 
See MAYor’s & CiTy oF LONDON CouRrr. 


Part IX.—Payment of Jurors. 


See 1825 Act, s. 35. 

723. Right to payment——Jurors summoned — 
wut case settled.|—-After venire returned & jury 
summoned, if the parties agree & do not counter- 
mand the summons, the jurymen who appear shall 
have their usual charges.—CALDICOT v. PEMBROKE 
(EARL) (1682), 2 Show. 248 ; 89 E. R. 920. 
Siar jee Vickery v. L. B. ete. Ry. (1870), L. R. 


| 724, —— 
ANON. (1914), 49 L. Jo. 134. 





After jury sworn.| — 


725, ——— Whether entitled to expenses -— Jury 
summoned from a distance.|—R. v. PINNEY, No. 
462, ante. 


726. Amount of payment.] — The ct. was also 
informed that pitf. after the verdict had paid the 
jury £4 a man whereas the rule of ct. is that they 
coming but out of Hertfordshire should have but 


serves or not, & whether in order to o. Verdict for defendant on in- 
PART IX. attend ot. he travels trom his place of quien ere the verdict is for 
728i. Amount o ]—A_ residence or not; if be so travel= ho is eft. under a writ de pruprtetate 


special juror is nitined to's? f ir each titied to mile PaYLOoR v. DRAKE probanda, jury fees are taxable as part 
2 fo c en — ; , 
day's attendance at ot. whether he (1902),9 B.C. R. 54.—CAN. of his coste of the inquisition.—HALr 
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208. & man.—Corron v. DAINTRY (1669), 1 Vent. 
29; 86 KE. R. 21. 


JURIES. 


Payment on view.|—See Regule Generales, 
Hilary Term, 1853, r. 49. 


Annotations :—Mentd. Meriton v. Stevens (1741), Wiles, 
; v. Trott (1776), 1 Cowp. 371; Sampson 
v. Brown (1862), 2 East, 439. 
727. ——— Good jury.] — VickERy v. LONDON, 
BRIGHTON, ETC, Ry. Co., No. 715, ante. 


Part X.—Relief 


See 1825 Act, ss. 40-42; 1870 Act, 8. 19; 
Central Criminal Court Act, 1834 (c. 36), 8. 4; 
Lands Clauses Consolidation Act, 1845 (c. 18), 
8. 57; Municipal Corporations Act, 1882 (c. 50), 
8. ao. (6); County Courts Act, 1888 (c. 43), 
8. ? 


Coroner’s juries.]}—Sce Coronzrs, Vol. XIII., 
p- 260, No. 413 ; Coroner’s Act, 1887 (c. 71), 8. 26. 

In county courts.]—See County Courts Act, 
1888 (c. 43), s. 101; County Courts Act, 1919 
(c. 73), 8 22 (1); C.C. R., Ord. 22, r. 1. 


after Service. 


728. Jurisdiction to grant.) R. v. JAMESON 


(1896), as reported in 12 T. L. R. 551, 580. 

Anmtations :—Mentd. BR. v. Audley, (1907) 1 K. B. 383; 
R. v. Stride & Millard, [1908] 1 K. B. 617; R. v. Porter 
(1909), 3 Cr. App. Rep. 237; R. v. Crewe, kz p. Sekgome, 
[1910] 2 K. B. 576; Coldingham Parish Council v. Smith, 
[1918] 2 K. B. 90. 


Part Xl.—Offences in Connection with Juries. 


Sect. 1.—BY JURORS. 

See 1825 Act, ss. 88, 563, 564; 1862 Act, s. 12; 
1870 Act, s. 20. 

729. Giving a verdict without being agreed.|— 
(1) If a jury give a verdict without being agreed, 
they shall be fined. 

(2) Jurors fined for giving a collusive verdict.— 
Watts v. BRAINS (1600), Cro. Eliz. 778; 78 
K. BR. 1009. 


Annotations :—As to (1) Distd. Bushell’s Caso (1670), Vaugh. 
135. Generally, Mentd. R. v. Mawgridge (1706), Kel. 119. 


730. Giving collusive verdict.})-—- Warts v. 
BRAINS, No. 729, ante. 

731. Wrongfully serving as grand juror— When 
not returned on the panel— With malicious 
intent.|—S., who was not returned by the 
sheriff on the grand inquest, by confederacy with 
the clerk who read the pancl, procured himself 
to be sworn of the grand inquest, with intent to 
indict his neighbours maliciously ; & accordingly 
did upon his own knowledge, as he pretended, cause 
several to be indicted on divers penal statutes, for 
which he was indicted on 11 Hen. 4, c. 9, by which 
statute it is provided, ‘‘ that no indictment shall 
be found by any persons named to the justices 
without due returns of the sheriff, etc.; & if any 
indictment be made in any point contrary, such 
indictment shall be void ;’’ & found guilty :—Held: 
(1) Justices of Assize had power to punish this 
offence ; (2) S. was an offender within 11 Hen. 4,c. 9. 
-——SCARLET’s CASE (1612), 12 Co. Rep. 98; 177 
E. R. 1878. 
peas tt i—Generally, Refd. R. v. Marsh (1837), 6 Ad. & 


782. Refusal to present.]|—Two of the jury of 
a leet refused to make a presentment that they 
paid 10s. for the certainty of leet; the steward 
imposed a fine of £6 upon them, & the lord dis- 


v. HILYARD (1891), 31. N. B. R. 87.— 
CAN. 


p. Agreement by parties to pay entered for 
additional fees.}—During a lengthened 

trial at nisi prius the parties by their 
attorneys agreed in writing that the 
jurors should be paid in addition to 
the sum they receive from the govern- 
ment the sum of £30 between the twelve 
for each aay. they might be engaged 
in the trial inclusive of the past days 


h 


for the two 


of the trial :—Held: 
was illegal & void & judgment was 
deft.—GLass ». 
(1866), 3 W. W. A’B. 117.— AUS. 

q. Two cases between same parties 
—Z'ried by same jury.|\—Where two 
separate cases between the same parties 
are, by consent, tried by the same jury, 
which brings in two separete ver 
the jury is entitled to separate fees 
cases.— GILLANDERS 


trained for the fine, & pro certo letw. Upon 
replevin brought :—Held: the fine imposed upon 
the jurors jointly was not lawfully imposed ;_ it 
ought to have been severally assessed._——-GODFREY’S 
Cast (1614), 11 Co. Rep. 42a; 77 EH. R. 1199; 
sub nom. BULLEN v. GODFREY, 1 Roll. Rep. 73. 

Annotations :—Refd. Davidson v. Moserop (1801), 2 East, 

56. Mentd. Hungerford v. Haveland (1627), Benl. 180; 

Grips v. Ingledew (1702), 7 Mod. Rep. 87; Smith v. 

Gibson (1735), Lee temp. Hard. 271; Moir v. Munday 

(1755), Say. 181; Herries v. Jamieson (1794), 5 Term Rep. 

553; Morgan v. Brown (1836), 4 Ad. & El. 515; Kemp 

v, Neville (1861), 10 C. B. N.S. 623. 

733. Juror absenting himself.]—— If, after the 
jury sworn & departed from the bar, one of them 
wilfully goes out of town, whereby only eleven 
remain, these eleven cannot ae any verdict 
without the twelfth, but the twelfth shall be fined 
for his contempt, & that jury may be discharged & 
a new jury sworn & new evidence given & the 
verdict taken of the new jury.—LLANSCOM’S CASE 
(1639), 2 Hale, P. C,. 296. 

Annotation :—Refd, lh. v. Mellor (1858), Dears. & B. 468. 





7134. |}—R. v. Macrae (1892), Times, 
Nov. 19. 

735. ——— Without leave of court —- Through 
iliness.|—R. v. RHODER, ETC. (1894), Zimes, 
Feb. 12. 

736. Personation.}—- ANON. (1641), No. 753, 
post. 


See, generally, CONTEMPT OF CouURT, Vol. XVI., 


. 18. 
787. Verdict contrary to evidence & direction.} 
—BUSHELL’S CASE, No. 561, ante. 

738. Failure to attend as juror— Through 
residing away from London.]—A fine, for not 
attending as a special juror at the Court of Common 
Pleas, at Westminster, having been imposed upon 
a gentleman, having a house in ndon & 


this agreement BROTHERS v. REEVES (1903), 23 N. Z. 
L. h. 417.—N.Z,. 


MARTIN 
PART XI. SECT. 1. 


r. Remiasion of fines.}—The ct. will 
in certain oases relieve jurors from 
fines Imposed on them at nisi prius, 
after the fine has been levied by the 
eheriff.— Re Cos, Iie MALLORY (1843), 
6 O. 8. 425.—CAN. 


cts, 


Part XI.—OFFENCES IN CONNECTION wITH JURIEs. 
Brighthelmstone, but who resided the twelve 


months 
refused 
Y. & J. 399; 4 Dow. & Ry. M. C. 274; 
E. R. 726. 

739. Juror abroad.] — Where the party 
summoned, on a jury, had let his house, & was 
abroad, which fact was communicated to the 
summoning officer, the ct. remitted the fine.— 
Ex p. Forp (1827),1 Y. & J. 401; 4 Dow. & Ry. 
M.C.275; 148 E. R. 727. 

740. Summons left at wrong house.] — 
Where the summons to attend on a special jury 
had by mistake been left at a wrong house, the 
ct. remitted the fine, but required the affidavit 
of the summoning officer to that fact.—Ezx p. 
Brown (1827), 1 Y. & J. 401; 4 Dow. & Ry. M. C. 
276; 148 K. R. 727. 

741. —— Jurors of county in which cause did 
not arise.!—Where an issue was directed by a ct. 
of equity to be tried at bar by a special jury of a 
county in which the cause did not arise, the ct. 
fined those special jurors who did not attend, it 
being proved that they were duly summoned.— 
LAYBURN v. Crisp (1838), as reported in 8 C. & P. 
397. 

Annotations :-—Mentd. Evans v. Rees (1839), 10 Ad. & Fl. 

151: Thompson tr. Daniel (1853), 10 Hare, 296; Mills 


». Colchester Corpn. (1867), L. R. 2 C. P. 476; Woodham 
v. Peterson (1871), 25 L. T. 26. 


Verdict improperly arrived at.|—Sec Part VII., 
Sect. 10, sub-sect. 3, F., ane. 

742. Eating or drinking.])—If jurors eat & 
drink at their own expense after their departure 
from the bar & before verdict, the verdict is not 
void, but the jurors can be fined. Semblc: 
otherwise if they eat & drink at the expense of the 
parties.— HALL v. VAUGHAN (1595), Moore, K. B. 
509; 72 E.R. 784. 

Annotation -—Refd. King v. Burdett (1696), 2 Salk. 645. 
743, -——.]— If jurors before verdict cat at 

their own costs they shall be fined ; if at the costs 

of the party, the verdict is void.—HAREBOTTLE v. 

PLAcocK (1604), Cro. Jac. 21; 79 E.R. 17. 
——.]— Sec, now, 1870 Act, 5. 23. 

At expense of parties..—Sce Part VII., 

Sect. 10, sub-sect. 3, F., ante. 

744. How punished— Whether indictable for 
conspiracy.!— FLOYD v. BARKER (1607), 12 Co. Rep. 
23; 77 E.R. 1305. 

Annotations :— Refd.Grenvillev. College of Physicians (1700), 
12 Mod. Rep. 386; Kemp r. Neville Piet 10 C. B.LN.S. 
523: Dawkins v. Rokoby (1873), L.R.8 Q. B. 255. Mentd. 
Barnardiston v. Soames (1674), Freem. K. B. 380; Gwinne 
~. Poole (1692), 2 Lut. App. 1560; R. v. Almon (1765), 


Wilm. 243: Basten v. Carew (1825), 3 B. & C. 649; 
Garnctt v. Ferrand (1827), 6 B. & C. 611. 


745. Whether entitled to be heard by counsel.|— 
The ct. will not hear counsel for a juryman who has 
been fined for contempt.—CaRNE v. NICOLL (1834), 
8 Dowl. 115. 
aunlaiwn :—Mentd. Muirhead v. Evara (1851), 6 Exch. 


receding at Brighthelmstone, the ct. 
148 








Srecr. 2.—BY SUMMONING OFFICERS. 

748. Returning insufficient jurors.'\—Upon a 
venire facias upon an issue joined, the sheriff 
returns twelve jurors only according to the words 
of the writ; where he ought to have returned 
twenty-four according to constant usage, for 
speeding the trial in case of challenge, death, 
sickness, or delay of the tales ; the sheriff shall be 


PART XI. SECT. 3. 
t. Tam ng with ury.j]— To 
fe ORT Te dare canal te aaanueli 


remit it.—Ex p. CLARGES (1827), 1. 


an interference with justice as to 
tamper with the jury who actually 
try the case.—PAKKER v. FALKINER 
(1889), 10 N.8.W.L.R.7;5N.8. W 
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amerced for this return. For the law while pre- 


_ Serving ancient forms observes precedents & con- 
Y. B 


stant usage.—ANON. (1487), - 2 Hen. 7, 
fo. 8, pl. 24; Jenk. 172; 145 BE. R. 112. 

747. Money taken by summoning officers.] — 

Nee WHITAKER (1778), 2 Cowp. 752; 98 BR. R. 
-.]—See, now, 1825 Act, s. 43. 

748. Failure of summoning officer to attend.}— 
In a case, the jury retired to consider of their 
verdict, & a fresh jury being called, only five 
appeared. The judges inquired for the summoning 
officer, & was informed that he was not in attend- 
ance :—Held: in future the ct. would fine such 
officer if he did not attend ; for without his evidence, 
the jury could not be fincd.—ANoN. (1828), 3 
C. & P. 439, N. P. 

749. Wrongfully acting as under-sheriff — 
Whether liable to penalties as under-sheriff.]—- 
A declaration for penalties under the 1825 Act. 
s. 46, described deft. as “ acting under-sheriff ”’ 
& it was proved that he was the person who in the 
county performed the duties of under-sherill ; 
but that T., in London, was nominated under-sherilf 
pursuant to Lighting & Watching Act, 183% (c. 90), 
s. 56. On the occasion of receiving official docu- 
ments from the late under-sherilfl, deft., at the 
request of the latter, appended the word ‘“‘ under- 
sherifl ’’ to his signature, at the same time saying 
that he was not under-sheriff, but 'T. was. Deft. 
had described himself in an affidavit as ‘‘ acting 
under-sherilf ’?:—Held: deft. was not liable to 
the penalties as under-sherill, & pltf. was properly 
nonsuited.— WILLIAMS v. TiHtoMAs (1849), 4 Exch. 
4795 7 Dow. & L. 177; 19 L. J. bx. 50; 14 
1. T.O.S. 1823; 13 J.P. 781; 154 1. R. 1301. 

Sheriff returning unqualified person on panel.|—— 
See 1925 Act, s. vv. 


Sect. 3.—-BY OTHERS. 

750. Interference with appointment of Jury — 
Attorney.} — An attorney was ‘‘ picked over the 
bar ’”’ for interfering with the appointment of a 
jury.—LANSON’s CASE (1616), Moore, K. B. 882 5 
72 E.R. 972. 

Embracery.] — See CrimINAL Law, Vol. XV., 
p. 668 ; 1825 Act, s. 61. 

751. Defamation of jury — By judge: | —Rh. v. 
SKINNER (1772), Lofft, 54; 98 I. R. 529. 
Annotations :-— Refd. Kennedy v. Hillard (1859), 1 L. T. 

78; Dawkins v, Rokeby (1873), L. R. 8 Q. B. 256; Scaman 

v. Notherclift, (1876), 1 C. P. D. 640; Munster ¢. Lamb 

(1883), 11 Q. B. 1). 6883 Copartnership Farms v. Harvey- 

Smith, (1918) 2 K. B. 405. 

752. By counsel.]— Where, on a trial for 
felony at Middlesex quarter sessions, counsel for 
prisoner, whose mode of conducting the case had 
been remarked upon by the foreman of the jury, 
in his address to the jury, uttered words which 
reflected upon the foreman, & being required by the 
judge to withdraw them, refused, ke was thereupon 
adjudged guilty of contempt & fined; upon motion 
for a cerltwrart to remove the order :—Held: as 
the words used might have been & were by the judge 
adjudged to have been used to insult the juror, 
there was no excess of jurisdiction, & the ct. of 
Q. B. could not interfere.—ka p. PATER (1864), 
5B. & S. 2990; 4 New Rep. 147; 33 L. J. M. C. 
142; 10 L. T. 876; 28 J. P. 612; 10 Jur. N.S. 





W.N. 57.—AUS. 

a. Corruptly influencing juror.jJ—R. 
v. SMitrH (1912), C. P. D. 6425 on 
appral, App. D. 386.—B. AF, 
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Sect. 3.—By others.) 
972 5 12 W. R. 823; 9 Cox, C. 0. 544; 122 B. R. 


2 


Annotations :—Moentd. Er vp. Jolliffe (1873), 42 L. J. Q. B. 
121; Re Rea (1879), 14 Cox, OC. C. 256; R. v. Jordan 
(1888), 36 W. R. 797. 


753. Impersonation of Juror—Misdemeanour.|— 
A stranger who was not one of the jury caused 
himself to be sworn in the name of one who was 
of the jury :—Held: he might be indicted for that 
ee oN: (1641), March, 81; 82 

. R. 421. 


754. -}—O. was a farm bailiff or 
manager & resided at the farm. A summons to his 
employer to serve as a juryman at the Central 
Criminal Ct. was delivered at the farm. C. 
received it, &, according to the evidence, was told 
by his employer, who was over sixty years of age, 
to go to the ct. & get him excused from attendance. 
C. went to the ct., answered to his employer’s 
name, & was sworn as a juror to try a case in the 
first ct. ©. was now indicted; the first count, 
charging that he personated a juryman & the second 
count charging him with taking a false oath as 
@ juror. The prosecution did not suggest that C. 
had any corrupt motive or that he had any thought 
of defeating the ends of justice. For the defence 








JURIES. 


it was stated that O. had no corrupt intention or 
motive of any kind whatever. It was a mere 
honest mistake. He had no intention of deceiving 
the ct.:—Held: it was not necessary in support 
of the indictment to prove that deft. had any 
corrupt motive, or to prove that he had anything 
to gain by his conduct. It was no answer to the 
indictment to say that he did not know that he 
was doing wrong. The words in the first count 
‘‘ with intent to deceive ’’ were satisfied by proving 
that he did in fact commit the act, the necessary 
consequence of which was to deceive the ct., & it 
was not necessary for the prosecution to prove that 
he had any specific intention to deceive other than 
that which was involved as the necessary conse- 
quence of the act which he did in going into the 
jury-box, & taking the oath in the name of another 
man. It was a common law misdemeanour for 
any person to do that which deft. did both as to 
the first & second counts of the indictment, & 
that without proof that he had any corrupt motive 
in his mind.—R. v. CLARK (1918), 82 J. P. 295; 
26 Cox, C. C. 138. 
~.]—See, further, CONTEMPT OF CoURT, Vol. 
XVI.,p.18. 
——— As ground for new trial.]|—Sce CRIMINAL 
Law, Vol. XIV., pp. 309, 539, Nos. 3252, 3253, 
6100, 6101. 


JURISDICTION. 


See ADMIRALTY ; 


BANKRUPTCY AND INSOLVENCY ; 


ConFLIcT oF Laws; County Courts; 


Courts; CriminaL Law anp ProcepuRE; DEPENDENCIES; Execution; ExxEcurors 
AND ADMINISTRATORS ; EXTRADITION AND FueitivE OFFENDERS; HusBAND AND WIFE; 
Maqistrates ; Mayor’s Court, Lonpon; SHIPPING AND NAVIGATION. 


JURORS. 


See CompuLsory PurcHAsE oF LanD AND CoMPENSATION; CoronERS; County Courts: 


CRIMINAL Law AND PROCEDURE ; 


JURIES ; SEWERS AND Drarns. 


JUS TERTII. 


See INTERPLEADER ; TRESPASS. 


JUSTICES OF THE PEACE. 


See CouRTS ; CRIMINAL Law AND PROCEDURE; MaGIsTRATES ; Pusiic AUTHORITIES AND PusBiic 
OFFICERS. 


( 271 ) 


JUSTIFIABLE HOMICIDE. 


See CriminaL Law AND PROCEDURE. 


JUSTIFICATION. 


See CRIMINAL LAW AND PROCEDURE; LIBEL AND SLANDER. 


JUVENILE OFFENDERS. 


See CRIMINAL LAW AND PRocEDURE; EpucaTion; INFANTS AND CHILDREN; Prisons. 


KEEPING HOUSE. 


See BANKRUPTCY AND INSOLVENOY. 


KIDNAPPING. 


See CRIMINAL LAw AND PROCEDURE. 


KING. 


See CONSTITUTIONAL LAW; ECCLESIASTICAL LAW ; PARLIAMENT. 


KING OF ARMS. 


See NaME AND ARMS, CHANGE OF; PEERAGES AND DIGNITIES. 


KING’S BENCH DIVISION. 


See Courts ; CROWN PRACTICE. 


( 272 ) 


KING’S CORONER. 


See CoRONERS. 


KING’S COUNSEL. 


See BARRISTERS. 


KING’S EVIDENCE. 
See CRIMINAL LAW AND PrRoceDURE ; EVIDENCE. 


KING’S HARBOUR MASTER. 


See WATERS AND WATERCOURSES. 


KING’S PRINTER. 


See EvipENcE ; CopyriGHT AND LITERARY PROPERTY; PRESS AND PRINTING; STATUTES. 


KING’S PROCTOR. 


See CONSTITUTIONAL Law; HusBAND AND WIFE. 


KING’S REMEMBRANCER. 


See CROWN PRACTICE. 


KING’S SHIP. 


See ADMIRALTY ; Royat Forces. 


KNOCK-OUT. 
See AUCTION AND AUCTIONEERS. 


ee ee — na ceamiipeename sae etedanetionemand’ 


LABOUR. 


See TRADE AND TRaDE Unions; Work anp LABOUR. 


( 273 ) 


LABOUR BUREAUX. 


See Work AND LABOUR. 


LACHES. 


See Equity ; Estoprpet ; LimrraTion oF ACTIONS. 


LADING, BILL OF. 


See Brits or Excoancre; Promissory Notrs AND NEGOTIABLE INSTRUMENTS ; SHIPPING AND 
NAVIGATION. 


LAKES. 


See Fisuerres ; WATERS AND WATERCOURSES. 


LAMMAS LANDS. 


See CoMMONS AND Ricuts or Common. 


LANCASTER. 


See CONSTITUTIONAL LAW; CouRTs. 


LAND. 


See DESCENT AND DistRIsuTION; LAND IMPpROovEMENT; LAND Tax; Reat PROPERTY AND 
CHATTELS REAL; SALE OF LAND. 


LAND AGENTS. 


See AGENCY; SALE oF LAND; VALUERS AND APPRAISERS. 


LAND CHARGES. 


See Lanp IMPROVEMENT; MorrGace; Rea Property AND CHATTELS REAL; SALE oF LAND. 


LAND COMMISSIONERS. 


See Commons ; COPYHOLDS ; SETTLEMENTS. 
J -——VOL. xxx. T 


( 274 ) 


LAND IMPROVEMENT. 


PAGER 
PART }. APART FROM STATUTE . : : : ; ; : i ‘ ‘ e “276 
Sect. 1. IN GENERAL . F : : , : ‘ : : ; ~ 275 
Secr. 2. EXPENDITURE BY i meres Owes : ; : : ‘ ‘ i . 276 
Sect. 3. Out or FuNpDs DIRECTED TO BE LAID OUT IN LAND ; , : . . 277 
Srct. 4. Our OF PROCEEDS OF SALE OF PAanT OF SETTLED PROPERTY . ; : . 279 
Secr. 5. JURISDICTION OF THE COURT IN SALVAGE ; ; ‘ : ; ; . 279 
Secr. 6. UNDER PARTICULAR INSTRUMENTS . ‘ ; . : : , : . 281 
PART IT. UNDER IMPROVEMENT OF LAND ACTS . ; : ‘ ; : . 281 
PART III. UNDER SETTLED LAND ACT, 1925. , ; ; ; . 282 
Sect. 1. IMPROVEMENTS WITH CAPITAL MONEY : . : : : : : . 282 
SuB-smcr. 1. IN GENERAL . : é ; ; . 282 
Sup-secT. 2, EXPENDITURE NOT REPAYABLE BY ixareacatns ; ‘ : . 283 
A. Drainage . : 5 : ‘ ‘ : 5 : : ; : . 283 
B. Bridges ; : : : ‘ : : : : : . 284 
©. Irrigation and Warping : : : : : : , : : . 284 
D. Distribution of Sewage as Manure. : ; ; ; : ‘ . 284 
K. Embanking and Weiring . : : : : : . 284 
F. Groynes, Sea-Walls, and Defences apaingt Water : : : i ; . 284 
G. Inclosing, Straightening Fences and Redivisicn of Fields ; ‘ : . 284 
Il. Reclamation and Dry Warping . : . 284 
1. Farm and Private Roads and Roads and Streets i in ‘Villages and Towns : . 284 
J. Clearing, Trenching, and Planting . ‘ : ' ‘ ‘ . 284 
KK. Cottages for Labourers, Farm Servants and Astisans , : ‘ : . 284 
Ju. Furm Uouses, Buildings, etc. ; : ; : ; : ; . 284 
M. Mills, Waterwheels, lingines, etc. . ; ; , : . . 285 
N. Water Supply. : ; ; ; . 285 
O. Tramways, Railways, Canals and Docks: ‘ . ; : ; ; . 285 
]?. Jetties, Piers and Landing Places . ; : . 285 
Q). Markets and Markct Places : . : ; . . 285 
R. Strects, Roads and Open Spaccs on Building Estates : : : . 285 
S. Sewers, Drains and Watercourses and Works connected therewith ; ; . 286 
I. Trial Pits for and Preliminary Works for Development of Mines , . 286 
U. Reconstruction, Enlargement or Improvement of Authorised Improvements . 286 
V. Provision of Small Dwellings ; : ; A : . 286 
W. Additions or Alterations to enable Putidings to be let : : ; . . 286 
X. Building in place of Buildings Compulsorily er f : ; ; . 288 
Y. Rebuilding Principal Mansion House . ; . : ; . 288 
(a) In General . : ; ‘ : . ‘ ' , : . 288 
(6) Amount Asiplieable ‘ : 289 
SuB-sEcT. 3. EXPENDITURE REPAYABLE BY errr, AT Discaweion OF pinguepees 
OR COURT. : : : : : : ‘ . 290 
A. Houses for Agents, Bailiffs, ates : : 5 ; ‘ ; ; : . 280 
B. Offices, Workshops, etc. ; : " , . 290 
C. Houses, Shops and Accessory Buildings « on Building Estate : ; ; . 290 
I). Restoration rendered necessary by Dry Rot . ; ; : . 2980 
ii. Necessary Additicns or Alterations to Buildings. : ; ‘ . 290 
F. Boring for Water and Preliminary Works ’ ; : , ‘ ‘ - 290 


Part J.—APART FROM STATUTE. 275 

PAGE 

Sup-sect. 4. ExpeEnDITURE REPAYABLE BY INSTALMENTS IN ANY EVENT ‘ . 290 

A. Heating, Hydraulic or Power Plant ; : ; ; : : . 280 

B. Lighting Plant. 5 : : : . 290 

C. Motor Vehicles and Movable Machinery ; : : . ; . 290 

Sus-sect. 5. Errecr or SPECIAL PROVISIONS IN See. 280 

Sup-secr. 6. WHat Funpns APPLICABLE . . . gl 

A. In General] . : . 291 

B. Before Settled Land Act, 1882 : ; : ; : ; . 291 

C. After Settled Land Act, 1882 : ‘ ' : : : ; . . 291 

Srcr. 2. DIscRETION OF TRUSTEES OR COURT ; : 292 

Sect. 3. EXECUTION OF IMPROVEMENTS ; 293 

Sect. 4. MAINTENANCE, REPAIR AND INSURANCE OF iuenevauenas 293 

Secr. 5. IMPROVEMENT CHARGES . : : ; ; ; . 203 

Secr. 6. PROCEDURE ; ‘ ; ; ‘ ; . 204 

PART IV. UNDER PRIVATE IMPROVEMENT ACTS : ‘ ; ‘ . 204 

Sect. 1. IN GENERAL . ‘ .¢ ‘ : ‘ ; . . ‘ . 204 

Sect. 2. IMPROVEMENT CHARGES . ; ; , 294 

PART V. UNDER LAND DRAINAGE ACTS . . 296 

PART VI. COMPENSATION FOR IMPROVEMENTS 4 ; ? , ; . 296 
Agricultural Holdings, Land Values See REVENUR, 

Improvements to See AGRICULTURE. Lands Clauses Con- 
Allotments » SMALL HOLDINGS. solidation Acts », COMPULSORY PUR- 


Compulsory Purchase . » COMPULSORY PUR- 


CHASE OF LAND. 


Gardens » OPEN SPACES. 

Land Agents » SALE oF LAND; 
VALUERS AND 
APPRAISERS. 

Land Charges » MortTGaces; REAL 
PROPERTY; SALE 
OF LAND. 


Land Registry , REAL PROPERTY; 


SALE OF LAND. 


Land Tax. » IAND Tax. 


CHASE OF LAND. 
OPEN SPACES, 
SEWERS AND JRAINB. 
PuBLIC HEALTH, 
SMALL LLOLDINGS. 
REAL PROPERTY ; SET- 

TLEMENTS ; ‘TRUSTS 

AND TRUSTELS, 
AGRICULTURE; LAND- 

LORD AND TENANT; 

REAL PROPERTY ; 

SLTTLEMENTS. 


Parks 

Public Didaiaie ; 
Public Health . 
Small Holdings. . ES 
Tenant for Life. co om 


Waste. ; ny 


bd 


Part I.—Apart from Statute. 


SEcT. 1.—IN GENERAL. 

1. Jurisdiction of court—Effect of Settled Land 
Acts.] — ke De TsISSIER’Ss SETTLED ESTATES, 
Re De TEtssier’s Truors, DE TEISsieR v. DE 
TEISSIER, No. 149, post. 

2.—— -|—The ct. has no jurisdiction in 
cases not amounting to salvage, to spend settled 
money in pulling down & rebuilding houses on 
settled lan 

Where settled land was vested in trustces upon 
trust for infants, & it appeared that if the houses 
on the land, which were old, were pulled down & 
others erected in their place, the value of the pro- 
abe would be largely increased both for letting 

ling, & that there was no money fund available 
to aoe? the expense of rebuilding, but it did not 
appear that the proposed expenditure was necessary 
by way of salvage, an application by the trustees 
for leave to raise mone ey by mtge. of the land was 
refused on the ground of want of jurisdiction. 





The genera] jurisdiction of the ct. touching the 
expenditure of money on land is not ousted by the 
Settled Land Acts.—Jie MONTAGU, DERBISHIRE v. 
MontTaau, (1897] 2 Ch. &; 86 L. J. Ch. 641; 76 
L. T. 485 ; 45 W.R. 604 ; 13 T. L. R. 397; 41 
Sol. Jo. 490, C. A. 


8. Trust to improve—Distinguished from trust 
for purchase of lands.]—'he distinction between 
a trust to improve land & to purchase land is well 
settled : under the former you cannot buy land ; 
under the latter you cannot improve land, a though 
you may build a new house, which is regarded as 
acquiring land (Cutty, J.).—VINE v. RALEIGH, 
[1891] 2 Ch. 138; 60 L. J. Ch. 675; 63 L. T. 578; 
on appeal, [1891] 2 Ch. 22,C. A. 


Annotations :—Retd. He Mason, Mason v. Mason, [1891] 3 
Ch. 467; Re Gardiner, Gardiner v. Smith, DOLL Ce. 697. 
4. -——— By expenditure of surplus income— 


Whether within Accumulations Act, 1800 (c¢. 98).]— 
Testator directed the surplus income of his residuary 
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Sect. 1.—In general. Sects. 2 & 38.] 


estate, after payment of an annuity, to be expended 
from time to time during the life of the annuitant 
in the improvement of a landed estate, & in main- 
taining in good repair the houses on the estate :— 
Held: the direction was valid, notwithstanding 
the lapse of twenty-one years from testator’s death, 
subject to a proviso that it was not to authorise the 
application of income to purposes, the expense of 
which ought to be defrayed out of capital. 

All improvements in substance, which could in 
any fair sense be regarded as coming under the 
words ‘‘ maintaining in good habitable repair 
houses & tenements on the property ’’ are outside 
Accumulations Act, 1800 (c. 98), altogether. 
Money laid out in building houses on the land would 
be within the Act (per Cur.).— VINE v. RALEIGH, 
[1891}2 Ch.138; 60L. J. Ch. 675, ©. A. 


Annotations :—Apld. Re Mason, Mason v. Mason, [1891) 
3 Ch. 467; te Gardiner, Gardiner v. Smith, [1901] 1 Ch. 


Trust for repairs & maintenance out of income— 
Whether within Accumulations Act, 1800 (c. 98).|— 
See PERPETUITIES. 

5. Express power to make ‘‘ improvements ”’ 
out of income—Extent of power.|]—Testator by 
his will, made before but coming into operation 
after Settled Land Act, 1882 (c. 38), empowered 
his trustees to pay the expenses of insurance, 
repairs, & other outgoings, & of care, management, 
cultivation, & improvements out of the income 
of his settled estate :—Held: the power was con- 
fined to improvements of a recurring character 
& did not extend to improvements authorised by 
Settled Land Acts. 

Whero during the minority of a tenant in tail 
trustees of the settlement execute improvements 
authorised by Settled Land Acts, which under a 
special power contained in the scttlement may be 
paid for out of income, they must not necessarily 
charge the expenses of such improvements being 
of a permanent character against income to the 
injury of the other persons interested under the 
settlement, merely because, owing to the interest 
of the infunt tenant in tail in the income being cut 
down to an annuity, it may be to his advantage 
to have them raised out of surplus income.— 
fie STAMFORD & WARRINGTON (HARI), PAYNE v. 
he cia 1 Ch. 404; 85 L. J. Ch. 241; 114 

’ Ul. 


SEcT. 2..-EXPENDITURE BY LIMITED OWNERS. 

6. Whether entitled to charge settled estate— 
Expenditure by tenant for life—Repairs.]—T'enant 
for life of real estates under a will having expended 
money in finishing a mansion house which testator 
had begun, but left unfinished, & also in repairing 
the mansion house which had been damaged by 
dry rot, the ct., in a suit for administering the 
trusts of the will, directed an inquiry whether it 
was for the benefit of all parties interested that the 
mansion house should be finished, but refused an 
inquiry as to the repaiis; & said if it was found for 
the benefit of all parties interested that the mansion 
house should have been finished, & there was no 
personal estate applicable, the expense should be 
a charge on the real estates.—HIBBERT v. COOKE 
(1824), 1 Sim. & St. 552 ; 67 E. R. 218. 


Annotations :—Apld. Caldecott v. Brown (1842), 2 Hare, 
144. Consd. Dunne v. Dunne (1855), 3 Sm. & G. 22. 


PART I. SECT. 2. 


6 i, Whether entitled to charge 
setiled estate—Hrpenditure by tenant for 


for life, 


ee poe we repairsofatenant co 
owever subetantial & lasting, 
are his own volun 
arise from any obligation, & he cannot 
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{i893} 1 Ch, 158. . Re Montagu, Derbishire v. 

ontagn, (1897] 2 Ch. 8 That is a case of salvage. 

There was a carcass which would have gone to ruin if not 
completed (RiaBy, L.J.). 

7. Completion of unfinished mansion 
house.]|—HIBBERT v. COOKE, No. 6, ante. 

8. ——- —— Improvements — Beneficial to 
inheritance.|—A tenant for life cannot lay out 
moneys in building or improvements on the estate, 
& charge them on the inberitance; &, therefore, 
the ct. will not direct an inquiry what sums were 
expended by the tenant for life, in substantial 
improvements, beneficial to the inheritance.— 
CALDECOTT v. BROWN (1842), 2 Hare, 144; 7 
Jur. 693; 67 E. R. 60. 

Annotations :—Consd. Re Barrington'’s SettIlmt. (1860), 1 
John. & H. 142. Refd. Macfarlane v. Lord Advocate, 
{1894] A. C. 291; Re Blake’s S. K., [1923] 2 Ch. 128. 

, Purchase of estate from 

trustees.|—A tenant for life entered into possession 

with the consent of the trustees & paid interest 
on incumbrances affecting the property, & ex- 
pended money in improvements; she afterwards 
purchased the property from the trustees, who, 
without requiring an account of the rents & 

roperty of the estate, allowed her to deduct from 
hee purchase-money the amount expended of the 
interest & improvements :—Held: those sums 

ought not to have been allowed.— DICKINSON v. 

Peacock (1855), 25 L. T. O. S. 263. 

Building.|—-CALDECOTT v. BRowN, 




















1 e 
No. 8, ante. 

11. Expenditure out of income of tenant 
for life—By trustees—Repairs not done by first 
tenant for life.]—Previous to a marriage, betwcen 
B. & C., A., the father of B., agreed to settle real 
estates, subject to a mtge. & a money bond, upon 
B. & C. to be enjoyed by them during their joint 
lives, & after B.’s death by C. during her life or 
subsequent marriage, & after death or subsequent 
marriage for her children: & that three trustees 
should be appointed in either of these events, to 
take care of the property for the children. On the 
death of A. the bond came to the hands of his exor., 
& he deposited it with his bankers as security for 
a loan of money to him, & he died insolvent. 
B., the wife & second tenant for life, redeemed the 
bond, & out of the proceeds of the bond paid an 
arrear of interest due on the mtge.; & the trustees, 
who had been subsequently appointed, laid out 
money in repairs, which the first tenant for life 
should have done:—Held: B., the wife, was 
entitled to have raised out of the settled real estate 
the money she had paid, to redeem the bond, & for 
interest on the mtge. debt, but the money paid for 
repairs ought not to be similarly raised.—SHAR- 
SHAW v. GiBss (1854), Kay, 333 ; 2 Eq. Rep. 314; 
23 L. J. Ch. 451; 23 L. T. O. 8.87; 18 Jur. 330; 
69 EK. R. 141. 

12. Improvements.} — Trus- 
tees who had expended a sum of money on the 
improvement of the property retained that sum 
out of the income payable to the tenant for life. 
On the question whether that retainer was correct, 
the ct. was of opinion that the money could not be 
made a charge upon the inheritance.—HaARrRIs 
v. Harris (No. 8) (1862), 832 Beav. 333; 7 L. T. 
58; 10 W. BR. 826; 55 E. R. 180. 

13. ——- ——- By receiver under order of 
court—Improvements.]—Where during the minority 
of a tenant for life part of the income has been 














the inheritance with them.— 
Re SMITH’S TRUSTS (1883), 4 O. FR. 


act, & do not 518.—CAN. 


Part J.—Apart 


expended under the order of the ct. in improving 
property, the ct. has no power to declare the sum 
So expended a cha on the property, even 
though the tenant for life die an infant & the order 
may have been made in the presence of remainder. 
ie v. BaANKES (1869), L. R. 8 F 
Annotations -—Refd. Re Leigha’ Estate (1871), 6 Ch. App. 
+4 p i He Stamford & Warrington, Payne v. Grey (1911), 


14. Improvements not authorised out of capital 
at time of execution—-Subsequently authorised b 
statute—Right of tenant for life to reimbursement. 
—An estate was settled by the will of testator, his 
widow being the first, & his nephew the second 
tenant for life. During the lifetime of the widow 
she expended out of her own moneys various sums 
in making improvements upon the estate. Some 
of these sums were expended before, & some after 
the commencement of the Setticd Land Act, 1882 
(c. 38). With regard to those which were expended 
after the commencement of the Act, no scheme was, 
prior to the execution of the works, submitted for 
approval, either to the trustees of the settlement 
or to the ct., in accordance with Settled Land Act, 
1882 (c. 38), s. 26. The repayment to the widow 
of all the sums thus expended by her was secured 
by four bonds given to her by the nephew. After 
the death of the widow the nephew, being then 
tenant for life in possession of the estate, applied 
to the ct. for a direction to the trustees to apply 
capital money ip their hands in payment of the 
amounts due upon the bonds :—Held: (1) as 
regarded the cost of improvements executed since 
the commencement of Scttled Land Act, 1882 
(c. 38), Settled Land Act, 1890 (c. 69), s. 15. 
was retrospective in its operation, & enabled the 
ct. to direct payment out of the capital money ; 
(2) as regarded the cost of improvements executed 
before the commencement of Settled Land Act, 
1882 (c. 38), even if sect. 15 was retrospective (as 
to which, qu.), the ct. had a discretion ; & there was 
no reason why the tenant for life should be repaid 
out of the capital sums which he had deliberately 
expended in improving the estate at a time when 
he knew that, as the law then stood, the capital 
was not applicable for such purposes. — fe 
ORMROD’S SETTLED ESTATE, [1892] 2 Ch. 318; 61 
L. J. Ch. 651; 66 L. VT. 8453; sub nom. Re 
ORMEROD’S SETTLED EstTatTsEs, 40 W. BR. 490; 36 


Sol. Jo. 427. 
:—Apld. Re L. C. C., Hr p. 
tL T. 808, Reid. Re Bristol's 8. i, [1893] 3 Ch. 161. 
Expenditure by guardian of infant.|—See 
oo Vol. XAVIIL., pp. 181, 182, Nos. 413- 
Expenditure by committee of lunatic.]—Sce 
LUNATICS. 


Pennington (1901), 


Sect. 3.—OQUT OF FUNDS DIRECTED TO BE LAID 
OUT IN LAND. 


15. Distinguished from funds held on trust to 
improve land.}]— VINE v. RALEIGH, No. 3, ante. 

16. Whether applicable to repairs & improve- 
ments.|-—A trust fund is created by will to be laid 
out in the purchase of lands & an estate is purchased 
& trust money is laid out in repairs & improve- 
ments. This is a semis | ippncteosis & shall not be 
allowed.—Bosrock v. BLAKENEY (1789), 2 Bro. 
C. C. 653 ; 29 E. R. 362, L. C. 


Annotations :—Consd. Caldecott » Brown (1842), 2 Hare, 
144. Refd. Mathias v. Mathias (185), 3 Sm. & GQ 652. 


17 .}—Where trustees of a settlement, 
having a power of purchasing lands on the request 
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of tenants for life, desired the opinion of the ct. 
as to the propriety of applying £1,200, on such 
request, in repairs & permanent improvements, 
ho answer was given on the petition; but it was 
intimated, that, on a bill filed, there would be no 
objection on principle to the course proposed to 
be taken; & subsequently the order was made 
in a suit instituted for the purpose.—Re Bar- 
RINGTON’S SETTLEMENT (1860), 1 John. & H. 142 ; 
29 L. J. Ch. 807; 3L. 7.17; 25 J. P. 36; 6 Sur. 
N.S. 1073; 70 E. R. 696. 


Annotations :—Apld. Re Blake’s S. K., ag 2 Ch. 128. 
Mentd. Macfarlanc v. Lord Advocate, (1894{ A. CG. 291. 


18. Mansion house.|——Devise of lands to 
successive tenants for life, & then in strict settle- 
ment, with a condition that ‘‘ he or they ”’ should 
reside in the mansion house on the lands, & a 
declaration of forfeiture in case of non-residence. 
The first tenant for life, who was a married woman, 
was named as such in the will :—Held: although 
the mansion house was inadequate to the income 
of the devised property, & was also dilapidated, 
the tenant for life was not authorised to employ 
towards improving or repairing the mansion house 
any part of the capital of funds directed by 
testator to be laid out in the purchase of lands 
to the same uses.—DUNNE v. DUNNE (1855), 7 
De G.M. & G. 207; 26L. T. 0.8.60; 1 Jur. N.S. 
1056; 3 W. R. 880; 44 EB. R. 81, L. JJ. 
Annotations :—Apld. Dent v. Dent (1862), 30 Beav. 363. 

Consd. Stanford v. Roberts (1882), 62 L. J. Ch. 60. 

19. Trustees empowered to make 
outlay for benefit of estate.)—Jie Dm TAsLey 
(LoRD), LEIGHTON v. LEIGHTON, No. 58, post. 

20. ——.] — Testator directed that £50,000, 
part of his personal estate, should be laid out in the 
purchase of lands, & settled to uses in favour of 
M., the first tenant for life, with remainder over. 
M., who was also exor., purchased with the moncy 
various estates, which the master estimated to be 
of the value of £49,773. On one of the estates he 
erected a mansion house at a cost of £8,000, & by 
improvements increased the value of the estate to 
£60,000. On petition by the personal repre- 
sentatives of M., praying that the amount so 
expended in building & improvements, & the costs 
of & relating to the purchases, might be allowed 
as charges on the estate :—Held: there was no 
ground for the application, & the prayer of the 
petition was refused, except as to the sum expended 
‘or costs & expenses in the purchases.—MATIIIAS 
. MatruiAs (1858), 3 Sm. & G. 552; 32 L. T. 0.8. 











(25; 4 Jur. N.S. 780; 65 KB. R. 777. 


Annotation -—Refd. Re Pumfrey, Worcestor Clty & County 

Banking Co. v. Blick (1882), 62 L. J. Ch. 228. 

21. Building farm house — Proceeds of 
sale of timber.|—Family estates were settled in 
itrict settlement, with a direction that the trustees 
‘hould lay out the procecds of the sale of timber in 
ihe purchase of land to be settled to the samo 
uses :—Held : a sum arising from the sale of timber 
could not be laid out in building a farmhouse, 
though there was evidence that it would be a 

ermanent improvement of the estate.—POULETI 
EARL) v. SOMERSET (1871), 25 L. T. 56; 19 W. KR. 
048. 

22, ——-.]—Where the rents of real estate 
devised in strict settlement were directed to be 
accumulated during the minority of any person 
who should become tenant for life, & the accumu- 
ated fund & interest thereon were from time to 
rime to be invested in the purchase of other lands 
to be settled to the same uses :—Held: no part of 
such accumulated fund could be applied, at the 
instance of a tenant for life, in necessary repairs 

improvements on the estate.—BRUNSKILL v. 
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Sect. 8.—Out of funds directed to be laid out in land. 
5 


Secta. 4 & 5.] 


Oarrp (1873), L. R. 16 Eq. 493; 43 L. J. Ch. 188 ; 
29 L. T. 365; 21 W. R. 943, L. ©. 
‘Annotation :—Apld. Re Nether Stowey Vicarage (1873), 

L. R. 17 Eq. 156. 

28. New buildings.] — Money which 
under the provisions of a deed, will or private 
estate Act is to be invested in the purchase of land 
will in a proper case be ordered by the ct. to be 
employed in erecting new buildings on land 
already settled to the same uses. But the ct. will 
not sanction its being laid out in repairs or in per- 
manent improvements nor placing new buildings 
on the land.— DRAKE v. Trerusis (1875), 10 Ch. 
App. 864; 33 L. T. 85; 23 W. R. 762, L. JJ. 
Annotations :—Consd. Donaldson v. Donaldson (1876), 3 

Ch. D. 743; Re Venour’s 8. E., Venour v. Sellon (1876), 

Folld. Re Speer’s Trusts (1876), 3 Ch. D. 

Consd. Stanford v. Roberts (1882), 52 L. J. Ch. 
50; Jesse v. Lloyd (1883), 48 L. T. 656; Conway v. 
Fenton (1888), 40 Ch. D. 512; Hale v. Sheldrake (1888), 
0 L. T. 292. Apld. Vine v. Raleigh, (1891) 2 Ch. 13. 

onsd. Re Gerard’s 8. K., (1893) 3 Ch. 252; Re De Tabley, 

Leighton v. Leighton (1896), 75 L. T. 328. Refd. Re De 
Telssior’s Trusts, De Teissicr ». De Telssier (1892), 41 











W. RHR. 188; He Montagu, Derbishire v. inca A [1897] 
1 Ch. 685. Montd. ite Arden (1894), 70 L. T. 506. 

24, —— .|—VINE v. RALEIGH, No. 4, ante. 
25. Bullding.|—In a case where the ct. 


directs that any part of any settled estates be laid 
out for roads, drains, etc., there is no jurisdiction 
to order the costs of making the same to be paid, 
out of a fund in ct. liable to be laid out in the pur- 
chase of land to be settled to the like uses as the 
settled estates. Moneys liable to be so laid out 
may be applied by direction of the ct. in the erection 
of buildings, but not in drainage or permanent 
improvements.—He VENOUR’S SETTLED ESTATES, 
VENOUR v. SELLON (1876), 2 Ch. D. 622; 45 
L. J. Ch. 409; 24 W. R. 752. 
Annotations :—Consd. Stanford v. Roberts (1882), 52 L. J. 
Ch. 50. Apld. Jease v. ploy (1ee3), 48L ‘I. 656. Mentd. 


A.-G. v. G. KH. Ry. (1879), § Rk. 759; Sutton v. Sutton 
a tal Pero a D. 511; De Beauvais v. Groen (1906), 22 


26. ——— -———.]—- JESSE v. LuoyD, No. 35, post. 

27. Farm buildings upon land purchased.] 
— Trustees of a settled estate having, out of moneys 
in their hands, in trust to be laid out in lands to 
be settled to the same uses, purchased a farm for 
£20,000, the ct. in an action authorised £1,000 
of the same moneys to be applied in repairing, 
improving & revuilding the farm buildings & 
cottages upon the purchased lands.—COWLEY 
(LORD) v. WELLESLEY (1877), 46 L. J. Ch. 869. 
Annotation :-—Apld. Re Blake’s 8. K., [1923] 2 Ch. 128. 

28. Making roads & sewers.|— Te VENOUR’S 


SETTLED KSTATES, VENOUR v. SELLON, No. 25, 
ante. 








29. ——— Drainage.|—Re VkErNouR’s SETTLED 
Estates, VENOUR v. SELLON, No. 25, ante. 
0. ——— Revuilding— Parsonage of settled ad- 


vowson.]—11., by his will, directed his trustees 
to lay out his residuary personalty in the purchase 
of land to go along with certain settled property. 
The settled property comprised an advowson. of 
which the parsunage house was, at testator’s 
death, in a ruinous state, & he was about to rebuild 
it :—Held: the trustecs might properly lay out 
pet ot the residuary personalty in rebuilding the 
ouse.——/te HoTHAM’s (LORD) Trusts (1871), 
L. R. 12 Eq. 76; LOW. R. 794. 
anh etn :—Distd. Brunskill v. Caird (1873), L. R. 16 Eq. 


PART I. SECT. 3. 


the moneys of 
23 i. Whether apittcable to repairs 
& itmprovemente— 


of real extate, 


Trusteer oe empowered to invest 
he trust in the 

Oo. mey in their d 

ew buildings.}— do so in the erection of a new building, 


LAND IMPROVEMENT. 


31. ——- ——— Farm buildings on lands pur- 
chased.]—CowLEy (LORD) v. WELLESLEY, No. 27, 
ante. 

82. Mansion house.]—Testator de- 








vised real estates in strict settlement, & directed 
his residuary personalty to be laid out in the pur- 
chase of lands to be settled to the same uses. After 
the date of the will, testator executed a deed whereby 
he assigned specific personalty to a large amount 
to the same persons whom he named as the 
trustees & exors. of his will, upon trusts, not 
referring to, but corresponding with, & only in a 
remote contingency differing from, those of the 
will. The mansion house having been pulled 
down, & requiring to be rebuilt, the tenant for life 
proposed that, out of the specific personalty fund 
settled by the deed, £24,000 should be advanced 
to him to pay for the rebuilding, & that out of the 
same fund a sum of £40,000 should be set aside, 
& the dividends accumulated for twenty years, 
until an amount of £24,000 should be saved, with 
which the same fund should be recouped :—Held : 
the ct. had jurisdiction to make the order. 

Building a mansion house is not an improvement 
in the technical sense of the word (BACON, V.-C.).— 
DONALDSON v. DONALDSON (1876), 3 Ch. D. 743 ; 
34 L. T. 900; 24 W. R. 1037. 

33. Capital money arising under Lands Clauses 
Consolidation Act, 1845 (ce. 18).]—Purchase- 
money of part of a settled estate paid in under 
above Act ordered to be applied towards the cost 
of lateral additions to a house, part of the settled 
estate.—He SPEER’s Trusts (1876), 3 Ch. D. 262 ; 
24 W. R. 880. 

Annotation :—Distd. Re Gerard's S. E., [1893] 3 Ch. 252. 


See, generally, ComMpuLsony PuRCHASE, Vol. 
XI., pp. 239 ef seq. 

34. Advance to tenant for life—For rebuilding 
mansion house—Recoupment by sinking fund.]— 
DONALDSON v. DONALDSON, No. 82, ante. 


85. Recoupment of trustee—Advance to com- 
plete rebuilding mansion house after destruction. |— 
Testator devised his mansion house & other real 
estate to trustces for the term of one thousand 
years, upon certain trusts, &, subject thereto, he 
devised the same upon legal limitations, under 
which pltf. was tenant for life. Shortly after 
testator’s death the mansion house was burnt 
down. ‘The sole acting trustee had expended, in 
addition to insurance moneys, a sum of £2,000 
in rebuilding the mansion house, which amount he 
had borrowed on his own personal security & on a 
charge of the estate. It was admitted that this 
expenditure was very beneficial to the estate, 
& that the value thereof was increased. 

There were in ct. sums of Consols arising from 
the sale of part of the estate, & such funds were 
liable to be reinvested in land. 

By the decree in the action an inquiry had been 
directed as to what sum was necessary to complete 
the restoration of the mansion house, & how the 
same ought to be raised, but no formal order was 
made sanctioning the raising of a loan for the 
purpose. 

A petition was presented by the personal repre- 
sentative of the trustee, asking that the funds in 
ct. might be sold, & that such further sum as, with 
the proceeds of such sale, would make up the 
£2,000 borrowed by the trustee, might be raised 
by mtge. or sale of the settled estate, in order to 
enable such loan to be repaid :—Held: the ct. 


when an increased income can be 
Obtained thereby.— Ae HERADEKSON’S 


urchase y 


retion 
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had no jurisdiction to order a mtge. or sale of the 
settled estate, or to authorise the expenditure for 
the proposed purpose, even of moneys which were 
subject to a trust for reinvestment in land ; but, it 
appearing that the estate had been benefited by 
the outlay of the trustee to the full amount of the 
funds in ct., & that the outlay had been bond fide 
made under the impression that it would be repaid 
out of the estate, the ct., would, although consider- 
ing the conduct of the trustee irregular, order that 
he should be recouped his outlay to the extent of 
the funds in ct., but no further.—JEssB v. LLOYD 
(1883), 48 L. T. 656. 

Repairs or rebuilding amounting to salvage.|— 
See No. 2, ante. 

Money arising on compulsory acquisition of 
land.|—Sce COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 239 et seg. 


Secr. 4.—OUT OF PROCEEDS OF SALE OF PART 
OF SETTLED PROPERTY. 


36. Expenditure on mansion house—Improve- 
ment of water supply.]|—A tenant for lifeunder a 
settlement containing a discretionary trust for 
sale of the settled estates, & also a power to sell 
certain settled heirlooms, asked leave of the ct. 
under Settled Land Act, 1882 (c. 38), s. 37, that 
he might be authorised to sell part of the settled 
estates, & also a specified portion of the heirlooms ; 
that the money might be Pe to the trustees, & 
that such part as might be necessary might be 
applied by them in paying for certain improve- 
ments, consisting of (a) a larger & better supply 
of water to a mansion house; (0) a new & im- 
proved system of drainage of the mansion house ; 
(c) rebuilding of the stables, which were out of 
repair, (d@) the building of an agent’s house; & 
(e) the building of two cottages. 

The trustees submitted that the proposed im- 
provements, except the cottages, were not within 
Settled Land Act, 1882 (c. 38), 8s. 25; &, even 
if they were, the ct. would not supersede the power 
of the trustees by giving leave to the tenant for 
life to sell either the estate or the heirlooms :— 
Held: the proposed outlay was all within Settled 
Land Act, 1882 (c. 38), 8. 25, & would have been 
authorised without the statute ; & leave given to 
the tenant for life to sell both the settled estates 
& the heirlooms, & for the application of the 
proceeds as prayed. 

Stables are as necessary to a house as the kitchen 
or the cellar. They may be said to be a part of the 
house ; that is, they are there for the enjoyment 
& use of the house by the man who is entitled to 
enjoy them (Bacon, V.-C.).—Re HouGutTon 
ESTATE (1885), 30 Ch. D. 102; 55 L. J. Ch. 37; 
33  W. R. 869; sub nom. CHOLMONDELEY’S 
(Marquis) SETTLED KSTATE. 53 L. T. 196. 
Annotations : nad. Re Gerard’s 8. E., coh Se Ch. 252. 

Refd. Re Kensington S. E. (1905), 21 T. L. R. 351; He 

De Crespigny’s S. E., [1914] 1 Ch. 227. 


37. Improved drainage.|—Re HouGutTon 
EstaTE, No. 36, ante. 

88. Rebuilding stables.} — Re Houauton Es- 
TATE, No. 36, ante. 

39 Building—Agent’s house.|—Re HovuGurTron 
EstaTE, No. 36, ante. 
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a. Jurisdiction of court to order 
sale.J}——-The Ct. of Ch. has no power to 
order the sale of a portion of a settled 


oot 


ose.—Re MOoOORE’B SETTLED ESTATE 
1875), 6 P. RK. 281.—CAN. 
PART IL. SECT. 5. 
b. Working & managing farm— 
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40. ——— Cottages.]-— Re Houautron Hesratn, 
No. 36, ante. 


Secr. 5.—JURISDICTION OF THE COURT IN 
SALVAGE. 

41. Application of doctrine.) — Re Lxeau’s 
SETTLED Estratr, No. 155, post. 

42. ——- Guided by Settled Land Acts.]—JZe 
DE TEISSIER’S SETTLED Estates, Re DE TEISSIER’S 
bbe DE TrIssigR v. De Trissizr, No. 149, 
post, 

48. Repairing dilapidated houses —- Money 


raised by mortgage.]~—-GLOVER v. BARLOW (1831), 


21 Ch. D. 786, n. 

Annotations :—Folld. Re Jackson, Jackson v. Talbot (1882), 
21Ch. D.786. Consd. Re Montagu, Dorbishire v. Montagu, 
eet re a 685. Refd. Conway v. Fouton (1888), 40 


44, ——.J]—When an infant was abso- 
lutely entitled subject to certain trusts to the 
beneficial interest in real estate, the legal estate 
being in trustees :—Held: the ct. had jurisdiction 
to direct the raising of money by means of a ntge. 
of the estate for the purpose of paying the cost 
of repairs certified by the chief clerk to be absolutely 
necessary.—e JACKSON, JACKSON v. TALBOT 
(1882), 21 Ch. D. 786. 
Annotat tons :-—Consd. Conway 





v. Fenton (1888), 40 Ch. D. 
Distd. Ke De Teissier’s S. E., Ite De Teixsier's Trusts, 

De Teissier v. De Tloasier, [1893) 1 Ch. 153. Refd. 
Re De Tabloy, Leighton v. Leighton (18096), 75 L. T. 328 ; 
Re Hawkers S. K. (1897), 66 L. J. Ch. 3413 2e Montagu, 
Willis, Willis v. 


Derbishire v. Montagu, [1897] 2 Ch. 8; Re 
Willis (1901), 71 L. J. Ch. 73. 

45. Pulling down & rebuilding houses.] — Re 
MONTAGU, DERBISHIRE v. MONTAGU, No. 2, ante. 

46. Repairing farm bulldings — Agreement to 
let sanctioned by court.|—-A tenant for life was 
allowed repairs of a permanent character done to 
farm buildings in pursuance of an agreement for 
letting the premises made undcr the sanction of 
the ct.—MAcNOLTY v. KITZHERBERT (1857), 27 
L. J. Ch. 272; 30 L. T. O. 8S. 125; 3 Jur. N. 8. 
1237. 

47. Farm untenantable.}] —- Land & 
money were vested in the trustees of a settlement 
for the benefit of the husband & wife for their 
lives & after their deaths for their children. 
Tho buildings on a farm on the land were so much 
out of repair as to make the farm untenantable :— 
Held: the ct. had power under its original juris- 
diction to sanction the expenditure of part of the 
money in repairing the farm buildings.—CoNnway 
v. FENTON (1888), 40 Ch. D. 512; 68 L. J. Ch. 282 ; 
59 L. T. 928 ; 37 W. RR. 156. 

Annotations :—Distd. Re De Teissier’s 8S. H., Re De Toissler's 
Trusts, De Teisxsier ». Do Teissier, (1893])1Ch.154. Consd. 
Re De Tabley, Leighton v Leighton (1896), 75 L. T. 328; 
Re Hawker’s S. KE. (1897), 66 L. J. Ch. 341; 2e Montagu, 
Derbixhire v. Montagu, (1897] 1 Ch. 685. 

48. Proof of salvage.] — The evidence 
before me goes tuo show that there is need for the 
expenditure of a large surnm for these repairs which 
avowedly do not fall within the scope of the 
Settled Land Acts. They are not within Settled 
Land Act, 180 (c. 69), 3. 13 (2), for there is no 
present intention of letting cither of these 
properties. It was, however, said that, inde- 

vendently of the Settled Land Acts, I could, under 
he general jurisdiction of the ct., direct the outlay 








shares of some being in settlement & 
some of them being Infants), was tIn- 
vested in a mtge. un a sheep farm in 
Australia. The mtgor. had purchased 
the farm for £450,000, & had expended 


estate in order to raise money to make paying outgoings.}—A sum of considerablc sums thereon. Owing 
{improvements upon the remainder, nor £125,000, portion of trust poverty to the great drought the farm de- 
to authorise a mortgage for that pur- held in trust for benefi (the terlorated, & the mtgor. got into 


280 


Sect. 5.—Jurisdiction of the court in salvage. = Sect. 
6. Part II.) 


of capital money, & Conway v. Fenton, No. 47, 
ante, was referred to: that was an extremely 
peculiar case, & I did not decide such a question 
as arises here. My impression is that if I were 
satisfied that this expenditure was necessary for 
the infant, then, with the consent of the tenant in 
tail in remainder, I might assent to an application 
of money in a manner which otherwise would not 
be strictly right or permissible. I do not intend 
so to decide, but, as I said, such is my impression. 
lt has been argued that I have no jurisdiction under 
the Settled Land Act to sanction this outlay, & 
that the general jurisdiction of the ct. in these 
matters was taken away by that Act. . . . Repairs 
done for the tenant for life are always regarded 
with jealousy by the ct., & the outlay of money 
spent for repairs ought not to be sanctioned, in my 
opinion, unless it is a case of salvage. Salvage 
cases are extremely difficult to determine, & in a 
case like this I would require strong evidence to 
prove that it was necessary for the infant in the 
way of salvage (KEKEWICH, J.).—Re HAWKER, 
DuFF v. HAWKER (1897), 45 W. R. 440; 41 Sol. Jo. 
333 ; sub nom. Re HAWKER’S SETTLED ESTATes, 
06 L. J. Ch. 341 ; 76 L. T. 287. 


Annotation :—Refd. Re Montagu, Derbishire v. Montagu 
(1897), 66 L. J. Ch. 345. a - 


49. Completing mansion house—Commenced by 
testator.|— UIBBERT v. Cooks, No. 6, ante. 

50. -}]—A tenant for life had 
expended on the estate large sums in completing 
a mansion left unfinished by testatrix, in erecting 
a conservatory & vinery, in rebuilding a farmhouse 
& buildings, in erecting cottages, in erecting 
permanent furnaces, works, buildings & cottages 
at some copper works, in draining marshy ground ; 
& in making payments to keep a foreign mine 
working, so as to prevent its forfeiture :—Z/eld : 
he was entitled to no allowance for these sums out 
of the personal estate of testatrix held upon 
similar trusts, or to any inquiry respecting them, 
except those laid out in completing the mansion 
& for the foreign mine, as to which an inquiry 
was directed whether the outlay was for the benefit 
of the inheritance.—DeEnNT v. DENT (1862), 30 
Beav. 3638; 31 L. J. Ch. 436; 8 Jur. N.S. 786 ; 
10 W. R. 375; 564 BH. RR. 929, 

Annotation :—Refd. Re No Toissior’s 8. K., Re De Toissier's 

Trusts, De Teissier v. De Teissier, [1893] 1 Ch. 153. 

51. Erecting furnaces & buildings on copper 
bit Pert v. DENT, No. 50, ante. 

52. Working mine abroad — To prevent for- 
feiture.|— DENT v. Dent, No. 50, ante. 

53. Erecting conservatory.) — DENT v. DENT, 
No. 50, ante. 

54. Rebuilding dilapidated buildings.}] — Dent 
v. DENT, No. 50, anie. 

55. General drainage of property.J}—DENT vr. 
DENT, No. 50, ante. 

56. Rebuilding & repairing mansion house — 
Foundations given way.}—A residential estate of 
small extent was settled in strict settlement upon 
settlor, his wife, & family, & power was given to 
certain trustees, during the minority of any person 
entitled to the rents & profits, to rebuild or repair 
the mansion house, & to pay for the cost out of the 
rents & profits; & they also had power, with the 
consent of the tenant for life, to lease the property 
for ninety-nine years, The value of the estate to 








difficulties, & became unable to pay 
interest on the mtge. There was an 
attempted sale by the mtgor., but 
there was no bidding, & the farm was 
unocoupied. The trustees of the trust 


property had taken 
Australian Cts. for 
decree would shortly be made absolute. 
The vacant farm was deteriorating ; 
but rain had fallen & there was promise 


LAND IMPROVEMENT. 


settlor & his family depended chiefly upon the 
residence. Since the death of settlor, his widow 
being tenant for life in possession, the house had 
become ruinous from the foundation having given” 
way, & could only be rendered habitable by re- 
building on a new site :—Held: the trustees were 
authorised to raise by mtge. of the settled property 
£5,000 to be spent in rebuilding the residence, on 
being satisfied that the value of the estate, with the 
house, & subject to the mtge., would not be less 


| than if the house had been removed & the materials 


sold.—FRITH v. CAMERON (1871), L. R. 12 Eq. 169; 
40 L. J. Ch. 778; 24 L.T. 791; 19 W. R. 8886. 


Annotations :-—Consd. conway v. Fenton (1888), 40 Ch. D. 
ote. ent, Re Montagu, Derbishire v. Montagu, [1897) 


57. —— For occupation by tenant for life.j— 
Re DE TISSIER’S SETTLED EsTATES, He DE 
TRISSIER’S TRUSTS, DE TEISSIER v. DE TEISSIER, 
No. 149, post. 

58. Building new roof.|] — Testator de- 
vised & bequeathed all his real & personal estate 
to trustees upon trust to settle his real estate upon 
L. for life without impeachment of waste, with 
remainder to her second son, an infant, in tail 
male, with remainders over; & to lay out his 
personal estate in the purchase of lands to be 
settled in the same manner as his real estate, & 
he empowered his trustees to postpone the getting 
in & investment of his personal estate, & to make 
out of the income or capital thereof any outlay 
for the benefit of his estate. The tenant for life 
applied under the general jurisdiction of the ct. 
that the trustees might be directed out of moneys 
in their hands representing personal estate to pay 
for permanent repairs to the mansion house, 
amounting to the construction of a new roof, 
rendered necessary by dry rot :—Held: the ct. 
had no jurisdiction to direct such an application 
of capital, & it was not authorised by the power 
in the will.—Ite DE TABLEY (LORD), LEIGHTON v. 
LEIGHTON (1896), 75 L. T. 328. 


Annotation :—Refd. Re Montagu, Derbishire v. Montagu, 
{1897} 1 Ch. 685. 











59. .J—Re LEGH’S SETTLED ESTATE, 
No 155, post. 
60. .| — Testator devised a freehold 





mansion house to the use of trustees in trust for 
his sister for life, ‘‘ subject to the condition that 
she shall keep the said premises in the state of 
repair in which she finds them at my death,” 
with remainder in trust for his nephews successively 
for life subject to the same condition, with re- 
mainders over. & he bequeathed personal estate 
upon trusts corresponding to those of the mansion 
house. The will did not impose on the trustees 
any trusts whatever for the management, main- 
tenance, or repairs of the mansion house. At 
testator’s death the house was in general disrepair. 
Upon an application by the trustees as to whether 
they could apply capital moneys in their hands 
in putting the house into good repair :—Held: 
as the evidence did not show the case to be one of 
‘‘ salvage,” the ct. could not, either under Settled 
Land Acts, which admittedly did not apply, or 
its gencral jurisdiction, authorise the proposed 
expenditure.—e WuILLis, WILLIs v. WILLIS, 
{1902} 1 Ch. 15; 71 LL. J. Ch. 73; 85 L. T. 436; 
50 W. R. 70; 46 Sol. Jo. 49, C. A. 
Annotation :—Refd. Re Foster's S. K., [1922] 1 Ch. 348. 
61. Stocking & cultivation of farm — For 
occupation by tenant for life.|—-Where real & 


roceedings in the of better seasons. The mortgaged pro- 
oreclosure, & the perty was subject to land tax & 
penalties for not ceping down rabbits : 
—Held: the ct. had jurisdiction to, & 
would in the circumstances of the case, 


Part IJ.—Unber ImMpRovEMENT oF Lanp ACTS. 


nal property were settled on the same trusts 
or a tenant for life, or until he should charge or 
incumber the same, with remainder for his children, 
the ct., in the circumstances of the case, sanctioned 
an advance of £1,000 out of the personal estate to 
the tenant for life for the purpose of stocking a 
farm which was in hand & which the tenant for 
life was proposing to farm himself, the evidence 
showing that the proposed advance was necessary 
for the cultivation & preservation of the farm.— 
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Re HOUSEHOLD, HOUSEHOLD v. HOUSEHOLD (1884), 
27 Ch. D. 553; 54 L. J. Ch. 157; 61 L. T. 319. 


Annotations :-—Apld. Conway v. Fenton (1888), 40 Ch. D. 
at Consd. e De Tabley, Leighton v. Leighton (1898), 


SEct. 6.—UNDER PARTICULAR INSTRUMENTS.. 
See, generally, SETTLEMENTS; TRUSTS AND 
TRUSTEES ;5 WILLS. 


Part Il—-Under Improvement of Land Acts. 


See Improvement of Land Acts, 1864 (c. 114), 
& 1899 (c. 46); Limited Owners Residences Act, 
1870 (c. 56); Limited Owners Residences Act, 
1870, Amendment Act, 1871 (c. 84); Limited 
Owners Reservoirs & Water apply Further 
Facilities Act, 1877 (c. 31); Settled Land Act, 
1925 (c. 18), s. 115. 

Where infant an interested party—Appointment 
of guardian to consent.]—See INFANTS, Vol. 
XXVIII., p. 290, Nos. 1442-1444. 

62. Two years rental of ‘‘ estate ’’ — What 
estate comprises.|— Fe DUNN’S SETTLED ESTATE, 
[1877] W. N. 39. 

See Limited Owners Residences Act, 1870, 
Amendment Act, 1871 (c. 84), 8. 3. 

63. Priority of charge — Advance from com- 
pany-—Advance for purpose ultra vires the lender.] 
—The tenant for life had added to the mansion 
house, & obtained an order from the inclosure 
comrs. charging the expense on the inheritance. 
The L. Co. having power to lend money on land 
for improvements but not for building mansions, 
sought from the comrs. an order creating a first 
charge on the inheritance in order to advance 
money for the mansion house expenditure :— 
Held: a mandamus did not lie to the comrs. & 
especially at the instance of a co. having no power 
tc lend the money for such a purpose.—R. v. 
INCLOSURE Comps. (1879), 44 J. P. 38. 

64. ‘SIncumbrance affecting the land 
charged ’’—Limited Owners Residences Act, 1870 
(c. 56),8. 9.}—PROVIDENT CLERK’s MUTUAL LIFE 
ASSURANCE ASSOCN. v. LAW LIFE ASSURANCE 
Society (1897), 13 T. L. R. 501. 

65. Effect of Settled Land Acts on existing 
charge—Whether expenditure transferred from 
income to capital.|—Where a tenant for life of 
settled land has prior to Settled Land Act, 1882 
(c. 38), created charges for land drainage & im- 
provements under the Improvement of Land Act, 
1864 (c. 114), & other Acts, which were repayable 
by instalments, he will not. be entitled under 
Settled Land Act, 1882 (c. 38), 8. 21 (2), to have 
these charges paid out of the capital of the settled 
estates so as to relieve him from the payment of 
the instalments. Trustees who purchase such 
charges will hold them upon trust to receive the 
ins ents payable by the tenant for life, & to 
treat them as capital.— Re KNATCHBULL’S SETTLED 





allow the trustees to raise, by mtge. 
of the sheep farm itself, £30,000 for 
the expenses of working & managing 
the farm & yt : ee 


v. NEILL, [1904 3.—IR. SANKARAN 


PART II. 691.—IND. 


ce. Priortly of charge.)— A loan 


advanced under Land Improvement 
Loans Act, 1883, is subject to a first | 14 
charge on the land for the improvement 
of which the loan is 
NAMBUDRIPAD vv. 
SwWaMI AYY4R, (1918) I. L. R. 41 Mad. 


d. ——.]— A rentcharge granted 
to secure a loan to au owner in fee, 


Estate (1885), 29 Ch. D. 588; 54 L. J. Ch. 1168 
ie te T. 284; 3838 W. R. 569; 1 T. L. R. 898, 
C. A. 

Annotations :—Consd. Re Richardson, Richardson  v. 
Richardson, [1900] 2 Ch. 778: Re Manchester's Sottlmt., 
{1910} 1 Ch. 106. Refd. Re Sebright’s S. BE. (1888), 33 
Ch. D. 429; Re Egmont’s &. BE. (1890), 45 Ch. D. 305; Re 
Dalison’s 8 K., {1892} 3 Ch. 522; Re Howard's S. K., 
[1892] 2 Ch. 233; Ha p. Castle Bytham, Hx p. Mid. Ry., 
{1895) 1 Ch. 348. 

66. Charge purchased by trustees.] — 
Between 1881 & 1885 the tenant for life under 
a settlement borrowed money under I:mprove- 
ment of Land Act, 1864 (c. 114), the repayment 
thereof being secured by terminable rentcharges 
created under the Act in common form, & con- 
taining no provision for redemption. These 
rentcharges were in 1883 & 1885 bought up 
by the trustee of the settlement out of capital 
money subject to the settlement, & became 
vested in him. In 1888 the portions of the estate 
on which the improvements had been made 
were sold, & the rentcharges were, under the 
powers of Settled Land Act, 1882 (c. 38), shifted 
to other portions of the estate :—WHeld: what 
had been done was not a redemption of the rent- 
charges, but an investment under Improvement 
of Land Act, 1864 (c. 114), 5s. 60; nor was it an 
expenditure of capital money in providing for the 
Nap dass of the rentcharges; it was, therefore, 
not within the language of Settled Land Acts 
(Amendment) Act, 1&87 (c. 30); the Act of 1887 
was not retrospective so as to apply to purchases 
made before it came into operation; & for these 
reasons the tenant for life was not entitled to be 
recouped the instalments which he had paid; but 
he was entitled, although the improved land had 
been sold, to have the instalments accrued due after 
Mar. 25, 1880, when the question was first raised, 
provided for out of capital.—He Howarnp’s 
SETTLED EstaTEs, [1892] 2 Ch. 233; 61 L. J. Oh. 
a ; 67 L. T. 156; 40 W. BR. 360; 36 Sol. Jo. 
203. 

Annotations :—Refd. Ite Dulison’s 8. K., [1892] 3 Ch. 622; 
Strafford to Maples (1895), 65 L. J. Ch. 124. 

Charges other than improvement charges. }]— 

See SETTLEMENTS. 

67. Sale of part of land subject to charge — 
Necessary ap eo tenant for life of an estate 
which was subject to an improvement rent charge 








atammamad 


subject to a rent, by a grant before 
15 Vict. c. 20, has pion over 
: mpre venient 


the rent, under Land 
Act, 1847 (c. 32), gs. ‘ . v. 
EVANS (1860), 11 o Ch. R. 171.—IR. 
e. Time for lodging arcount of 
claim. AMPBELL iv. DALHOUSIE 
(EARL) (1868), L. R. 1 8c. & Div. 259. 


vanced.— 
RAMA- 
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created under Improvement of Land Act, 1864 
(c. 114), agreed to sell a portion of the settled estate 
free from the rent charge. The tenant for life 
proposed, with the consent of the owners of the 
rentcharge, to exonerate the land sold from the 
rent-charge by virtue of Settled Land Act, 1882 
(c. 38), 5s. 5, but the purchasers took the objection 
that under wir} ieotecenan of Land Act, 1864 
(c. 114), s. 68, the consent of the Board of Agri- 
culture, who now represented the comrs. referred 
to in the Act, must be obtained :—Held: the 


LAND IMPROVEMENT. 


consent of the Board of Agriculture was not 
necessary, & a good title had been shown.—Re 
STRAFFORD (EARL) & MAPLFs, [1896] 1 Ch. 235 ; 
65 L. J. Ch. 124; 73 L. T. 5686; 44 W. BR. 259; 40 
Sol. Jo. 180, C. A. 

Annotation :-—Mentd. Re Bayley-Worthington & Cohen’s 

Contracf, [1909] 1 Ch. 648. 

Charges under Improvement of Land Act, 1864 
(c. 114), for contributions under district councils 
water supply facilities..|—See. generally, WATER 
SUPPLY. 


Part I11-—Under Settled Land Act, 1925. 


Notre.—The statutory provisions as to improve- 


ments contained in Scttled Estates Acl, 1877 (c. 18), 


& Settled Land Acts, 1882 (c. 38), 1884 (ec. 18), 


Act, & 1890 Act peape ely) were repealed & re- 
placed by Settled Land Act, 1925 (c. 18) (in this Part 
of this Title referred to as 1925 Act), ss. 83-89, 
Sched. III. In considering the cases set out in this 
Part regard must be had to their date, the Act under 
which they were decided, & the effect of the subse- 
quent Acts. 


SrEcT. 1.—IMPROVEMENTS WITH CAPITAL MONEY 
SuBb-secr. 1.—IN GENERAL. 
Sce, now, 1925 Act, ss. 83, 84. 


68. Principle on which court acts —~ In ap- 
portioning expenditure between capital & income.} 
——-Under 1890 Act, s. 15, the ct. has jurisdic- 
tion to sanction the application of capital moneys 
in repaying to a tenant for life the expenses 
of improvements on the settled estate executed 
& paid for by him without the submission of a 
scheme. But in exercising such jurisdiction the 
ct. will take care that no expenses shall be thrown 
upon capital, which as between tenant for life & 
remainderman ought in fairness to be paid out of 
Income. The cost of works which are not 
permanent improvements likely to benefit the 
remainderman more than the tenant for life, 
but are mere repairs or works incidental to the 
ordinary use, occupation, & enjoyment of tho 
property, ought not to be allowed out of capital 
moneys arising under the Settled Land Acts. The 
cost of additions to & alterations in the drainage 
& sanitary arrangements of a mansion house held 
to fall within this principle.-—Re TUCKER’s SETTLED 
ESTATES, [1895] 2 Ch. 468; 64 L. J. Ch. 513; 
72 L. T. 619; 43 W. R. 581; 39 Sol. Jo. 502 ; 
12 R. 320, C. A. 


Annotations :—Apld. Re Thomas, Weathorall v. Thomas, 


(1900) 1 Ch. 319. Refd. Re Lever, Cordwell v. Lever, 
Noten 1 Ch. 32; Re Norfolk’s Parliamenta Estates, 
Norfolk v. Herries, {1900} 1 Ch. 461; Re Farnham’s 


Settlmt., Law Union & Crown Insce. v. Hartopp, [1904] 

2 Ch. 561; Re Leconfleld’s S. K., freer) 2 Ch. B40; Re 

St. Gormans S. E , (1924) 2 Ch. 236. 

69. On application by tenant for life for 
reimbursement of money spent.]—-Re TUCKER'S 
SETTLED Esratss, No. 68, ante. 

70. Whether co-extensive with Improvement 
of Land Act, 1864 tr 114), s. 9.)—Re NEWTON'S 
SETTLED Estates, [1890] W. N. 24, ©. A.; pre- 
vious proceedings (1889), 61 L. T. 787. 

71. Improvements calculated to increase or 
maintain income ot settled estates.]|— Re GERARD’s 
(LorD) Serrtep Estates, No. 145, post. 





72. Improvements with a view to sale of settled 
property—Whether authorised.}|—Re HoOTCHKIN’S 


| SETTLED EHstTarTss, No. 208, post. 
1887 (c. 30), & 1890 (c. 69) (in this Part of the Title | 
referred to as 1877 Act, 1882 Act, 1884 Act, 1887 


73. Improvement in the nature of experiment.]| 
—Re BROADWATER ESTATE, No. 99, post. 

74. Works incidental to authorised improve- 
ment-——Pavilion on cricket ground.|—Re ORWELL 
Park ESTATE (1904), 48 Sol. Jo. 193. 
an :—Refd. Re De Crospigny’s 8. W., [1914] 1 Ch 


75. Estate office on building land.]— 
The building of an estate office on settled land, 
though not an improvement per se within the 
improvement clauses of the 1882 Act, 5s. 25, may in 
& proper case be allowed under the general words 
of the section as an ‘“ operation incident to, or 
necessary, or proper. . for securing the full 
benefit of ’’ an authorised improvement, e.g., the 
conversion of the land into building land under 
clauses 17 & 18.—Re Dkr CRESPIGNY’s SETTLED 
Estates, [1914] 1 Ch. 227; 83 L. J. Ch. 346; 110 
L. T. 236; 58 Sol. Jo. 252, C. A. 

76. Improvements on settled land out of the 
jurisdiction — Land abroad.J—e STROUSBERG 
(1886), 32 Sol. Jo. 625. 

77. Land in Scotland.}] — Where there is 
power in an English settlement to lay out capital 
moneys in purchase of land, & part of the settled 
estate consists of land in Scotland, capital moneys 
arising out of the settlement can be applied to the 
improvements of such real estate. 

Structural alterations to a public-house includ- 
ing the re-arrangement of the bar required by a 
licensing authority on granting a renewal of the 
license are improvements on which capital moneys 
may be expended.—Re GURNEY’S MARRIAGE 
SETTLEMENT, SULLIVAN v. GURNEY, [1907] 2 Ch. 
496; 76 L. J. Ch. 609; 97 L. T. 687. 

See, also, No. 187, post. 

78. Matters of mere amenity & luxury dis- 
tinguished.}—- Re GerRarRD’s (LORD) SETTLED 
EsTaTE, No. 145, post. 

79. Improvements to newly purchased estate— 
Authorised as ‘‘ purchase of land ’’—Under 1882 
Act, s. 21 (vii.)—Installation of electric lighting 
& bells.|—A suitable mansion house, although 
much out of repair & deficient in modern require- 
ments, together with 99 acres of land had been 
purchased for £7,500 out of capital moneys by 
the trustees of a settlement at the direction of the 
tenant for life in place of the principal mansion 
house & grounds originally settled but subsequently 
sold. The tenant for life had obtained expert 
advice not to give more than £7,500 for the pro- 
perty & that an expenditure of £5,000 would be 
necessary to modernise the house & put it in 
proper repair & condition. Many of the works 








Part I1].—Unprr Setriep Lanp Act, 1925. 


necessary for that p were admittedly autho- 
improvements within the Settled Land Acts, 
but the expenditure also included a sum of £1,000 
for the installation of a system of electric lighting 
& bells, & of £1,280 for general repairs :—Held : 
inasmuch as the tenant for life would have had to 
pay an enhanced price for the property if the works 
in question had n executed before the sale to 
him, an allowance out of capital moneys in respect 
of the expenditure upon the electric lighting & 
bells & repairs could be sanctioned under above 
sub-sect. as being in substance a purchase of land 
in fee simple, but the allowance in respect of those 
items must be limited to such a sum to be ascer- 
tained by a qualified practical surveyor as he would 
have advised the trustees to pay in addition to 
the £7,500 if the particular works in question 
had been executed by the vendor before the sale.— 
Re BuAkeE’s SETTLED Estates, [1923] 2 Ch. 128 ; 
92 L. J. Ch. 329 ; 128 L. T. 659; 67 Sol. Jo. 313. 
See, now, 1925 Act, s. 73 (x1). 
pe erodone, ae farm buildings.|—-See No. 97, 
post. 
To mansion house.}— See Nos. 131, 145, post. 
——— To public-house.]—See No. 77, ante. 
Building estate—Agent’s office.|—Sce No. 75, 


ante, 
See Sub-sect. 











Streets & open spaces on.| 

2, ]t., post. 

Water supply for.]—See No. 108, post. 
Carriage drive.}|— Sve No. 154, post. 
Chapel.|-—See No 145, post. 
ti house & harness rooms.]—Sce No. 146, 

post. 

Cottages—Construction.]|—See Sub-sect. 2, K., 


post. 
Drainage of.]—See No. 85, post. 

Water supply for.]—See No. 36, ante. 

Cotton mill.]—Sce No. 101, post. 

Cricket ground.]— See No. 74, ante. 

Engine house—For electric light plant.]— See 
Nos. 82, 129, post. 

Estate agent’s house.]—See No. 145, post. 
Additions to.]|—See No. 36, ante, & No. 127, 

















oat. 

Estate office.|—Sce No. 75, ante. 

a extinguishing apparatus.|——Sce No. 
post. 

Garden path.]—See No. 154, post. 

ore walis & fences.]|—See Nos. 107, 154, 
post. 

Golf course.]|—-See No. 113, post. 

Heating apparatus.]—See No. 131, post. 

Laundry.] —See No. 107, post. 

Lighting installation.|—See No. 79, ante, Nos. 
82, 128, 129, 134, pest 

Mansion house—Additions to.] —See No.145, post 
Drainage of.]—Sce Nos. 36, 68, ante, & Nous. 
82, 156, post. 

Installation of electric Iight.]— See No. 
129, post. 

Installation of heating apparatus.)—Sce 
No. 131, post. 

———— Rebuilding.]—See Sub-sect. 2, Y., post. 
Reroofing.|— See Nos. 131. 145, 155, post. 
Peach house.]—See No. 139, post. 
Reroofing—Farm buildings.}—See No. 97, post. 
Mansion house.]—See Nos. 131, 145, 155, 


post. 

—— Thatch replaced by galvanised iron.]—See 
No. 90, post. 7 oe e 

Stables—Rebuilding.|—-See No. 30, ante, Nos. 
145, 146, post. 

Vinery.}——-See No. 139, post. 

Walls & fences.}—See Nos. 90, 98, post. 


107, 
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SUB-SECT. 2.— EXPENDITURE NOT REPAYABLE 
BY INSTALMENTS. 
A. Drainage. 

See 1925 Act, s. 83, sched III., Part 1., (i). 

80. Of mansion house — New é& improved 
system.|—-Re HouGutTon Estates, No. 36, ante. 

: Git aces Massay SETTLED 
» post. 

. |—A tenant for life of settled 
estates constructed an entirely new system of 
drainage at the principal mansion house which 
involved the structural alteration of rooms & 
connection of closets with the outer air. He also 
erected an engine house for the purpose of housing 
the engines required to supply the mansion house 
with electric light. Upon the tenant for life 
applying to be recouped out of capital moneys 
his expenditure in respect of these ‘ improve- 
ments ’’ as coming within the 1882 Act, 8s. 25 :— 
Held: all expenditure substantially fur tho pur- 
pose of making one complete system of drainage, 
beginning at one end & going to the other would 
be allowed out of capital moneys; (2) the ex- 
penditure upon the erection of the engine house 
could not be allowed as it would not “ increase 
the value of the settled land for agricultural pur- 
poses or as woodland or otherwise’ within tho 
1882 Act, s. 25 (12). 

The words ‘or otherwisec”’ in the sub-sect. 
must be limited to purposes ejusdem generia.— 
Re L&EcoNFIEKLD’s (LORD) S#TTLED WSTATES, 
[1907] 2 Ch. 340; 76 L. J. Ch. 562; 07 L. 'T. 168 ; 
23 T. L. R. 573. 

83. Alterations./—Re Tuckrr’s SETTLED 
Estatrms, No. 68, ante. 

£4. Of long leaseholds—Drainage modernised.) 
—Testator gave his residuary estate to trustees 
on trust for conversion & investment, then to 
pay the income in the manner therein directed to 
three persons as tenants for life, then to hold the 
estate for the children of one of them. The in- 
vestment clause contained a power to invest on 
freehold ground rents, & power was given to the 
trustees to postpone the sale of any part of the 
estate. Part of the estate retuined by them un- 
sold consisted of three leasehold houses held tor 
the residue of long terms, & upon these large 
sums had to be expended by the trustees in putting 
in modern systems of drainage:— l/eld: the 
drainage expenses were improvements’ within 
Settled Land Acts, & under the circumstances 
they should be borne by capital.—#e ‘THOMAS, 
WEATHERALL v. THOMAS, (1900J I Ch. 319; 69 
L. J. Ch. 198 ; 48 W. BR. 409. 

Annotation :—Refd. Re McClure’s Trusts, Carr v. Conunercial 

Union Insce. (1906), 76 L. J. Ch. 52. 

85. Cottages—Occupied by estate aver ih 
The decision of the ct. was here asked for whether 
certain contemplated works were improvements 
within Settled Land Acts. In the scheme sub- 
mitted to the trustee of the settled estato the 
following items appeared: (a) Sanitary works to 
a cottage in the occupation of the wife of a labourer 
on the settled estates. (b) Sanitary works to a 
house in the occupation of a doctor at a rental 
of £35. The doctor had in 1898 taken the house 
on the faith of a promise by the late tenant for 
life that the works now proposed should be car- 
ried out. There was evidence that the existing 
sanitary arrangements had been condemned by 
the local sanitary authorities. (c) Sanitary im- 
provement to a number of cottages on the estate. 
Some of these were occupied by tradesmen, others 
by “ labourers, farm servants, & artisans,’’ & the 
remainder by members of the working classes: 
—Held: as to (a) the case came within 1882 


oaminrnmemammaied 
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Sect. 1.—Improvements with capital money: Sub- 
sect, 2, Ay B., Cy D., E., F., G., H., Des = K., 
L., M., N.,0., P., Q. & BR.) 


Act, s. 25 (10) (20); (2) asto(b) upon the occupier 
giving notice of his intention to quit if the improve- 
ments were not carried out, the | peg ats expendi- 
ture would then be in respect of an improvement 
under 1890 Act, s. 13 (2), for the proposed works 
would then be ‘“ additions to or alterations in 
buildings reasonably necessary or proper to enable 
the same to be let’; (3) as to (c) those houses 
which were in the occupation of tradesmen were 
not in the occupation of the working classes as 
defined by 1890 Act, s. 18, & consequently im- 
provements to them could not be paid for out of 
capital; (4) In the case of works proposed on 
cottages occupied by persons whose description 
did not come within the definition in that sect. 
although they did not belong to the classes referred 
to in 1882 Act, s. 25 (10), the works were improve- 
ments within Settled Land Acts. This was so 
although the building of the dwellings had never 
been permitted by the ct. as ‘‘ not injurious to 
the estate’ in accordance with Housing of the 
Working Classes Act, 1890 (c. 70), 8. 74 (1) (b).— 
Re CALVERLEY’S SETTLED ESTATES, [1904] 1 Ch. 
150; 73 L. J. Ch. 25; 89 L. T. 5003 sub nom. 
Re CALVERLEY’S SETTLED ESTATES, CALVERLEY 
v. CALVERLEY 52 W. R. 206; 48 Sol. Jo. 50. 

86. Occupied by tradesmen.|— fie CAL- 
VERLEY’S SETTLED HKstaTes, No. 85, ante. 

87. Work required by occupier—aAs alternative 
to notice to quit—Drainage condemned by sanitary 
authorities.) Re CALVERLEY’S SETTLED EsTaTES 
No. 85, ante. 

88. Work required by sanitary authority.|— 
Notice was served under Public Health (London) 
Act, 1891 (c. 76), upon the trustees of certain 
settled property as the owners of the premises to 
do certain sanitary works upon the premises. 
Pltfs. who were the assignees of the life interest 
of the equitable tenant for life, agreed with the 
trustees that they would themselves do the work 
without prejudice to the question who was liable 
to pay for it, & they carried out the works, & spent 
in so doing £255 19s. 10d. :—Held : [having regard 
to the arrangement that had been come to, pltfs. 
were in the circumstances of the case entitled to 
be subrogated to the rights of the trustees, & to 
have a declaration of charge on the corpus of the 
estate for s0 much of the money expended by 
them as had been spent upon permanent improve- 
ments, & for the costs of the application & of the 
appeal.—He FARNHAM’S SETTLEMENT, LAW 

NION & CROWN INSURANCE Co. v. HARTOPP, 
([1904] 2 Ch. 561; 73 L. J. Ch. 667; 91 L. T. 
780; 48 Sol. Jo. 604; 2 L. G. R. 1050, C. A. 





B. Bridges. 
Sce 1925 Act, s. 88, sched. III., Part I., (ii.). 


C. Irrigation and Warping. 
See 1925 Act, s. 83, sched. III., Part I., (iii.). 


D. Distribution of Sewage as Manure. 
See 1925 Act, s. 83, sched. I1I., Part L, (iv.). 


E. Embanking and Weiring. 

See 1925 Act, s. 83, sched. III., Part I., (v.). 

89. Whether allowed.|—An application was 
made that part of the lacie of a sale, under the 
direction of the ct., of some settled estate might 
be expended in making an embankment or side 
weir of a river to protect other part of the same 
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settled estate, the banks of tho river having been 
damaged by floods:—Held: the application 
must be granted.— Re LEADBITTER (1882), 30 W. R. 
378. 

See, also, No. 206, post. 


F. Groynes, Sea-Walls, and Defences against 
W ater. 
See 1925 Act, s. 83, sched. ITI., Part I., (vi.). 


G. Inclosing, Straightening Fences and Re- 
division of Fields. 

See 1925 Act, s. 83, sched. III., Part I., (vii.). 

Rebuilding stone wall fences on farms.]—See 
No. 97, post. 

90. Erection of new fences—Partly in sub- 
stitution for old—-Partly dividing park.|—-A tenant 
for life of settled estates obtained a transfer of 
improvement rentcharges by which a reduction 
of interest on the charges was effected. In order 
to gain the consent of the transferors to the 
transfer, he paid them out of his own Oe 
£915 :—Held: the repayment of the £915 to the 
tenant for life by the trustees of the settlement 
out of capital money come into their hands, could 
not be held to be money expended in ‘‘ redeem- 
ing,” or ‘‘ otherwise providing for the payment 
of ’’ rentcharges within sect. 1 of 1887 Act. ‘The 
replacing of thatch with galvanised iron roofing 
is an improvement within 1882 Act, s. 25 (20), on 
which capital money may be spent :—Semble: 
the erection of new fences partly in place of old 
fences & partly to divide a park is an improvement 
within 1882 Act, s. 25 (6).—Re VERNEY’S SETTLED 
Estates, [1898] 1 Ch. 508; 67 L. J. Ch. 2433 
78 L. T. 1913; 46 W. R. 348; 42 Sol. Jo. 308. 

91. Inclosing new garden.|—Re DUNRAVEN’S 
(EARL) SETTLED ESTATES, No. 107, post. 

92. J—Re WINDHAM’s SETTLED ESTATE, 
No. 154, post. 





H. Reclamation and Dry Warping. 
See 1925 Act, s. 83, sched. III., Part I., (viil.). 


I. Farm and Private Roads and Roads and 
Streels in Villages and Towns. 


See 1925 Act, s. 83, sched. III., Part I., (ix.). 

Streets & roads in connection with building 
estates, see Sect. 1, sub-sect. 2, R., post. 

93. ‘‘ Private road’’—New carriage drive— 
Old carriage drive built over.]—Jie WINDHAM’S 
SETTLED EsTaTE, No. 154, post. 

94. ——— Garden path.) — lie 
SETTLED ESTATE, No. 154, post. 


WINDHAM’S 


J. Clearing, Trenching and Planting. 
See 1925 Act, s. 83, sched III., Part I., (x.). 


K. Cottages for Labourers, Farm Servants and 
Artisans. 

See 1925 Act, s. 83, sched. III., Part I., (xi.). 

95. Labourers’ cottages.) — Re HOovuGHTON 
ESTATE, No. 36, ante. 

96. Gardener’s cottage.|—Re LISBURNE’S (MARL) 
SETTLED EstTaTEs, [1901] W. N. 91. 

House for agents, bailiffs, etc.]|—See Sub-sect. 3, 
A., post. 

Small dwellings.]—See Sub-sect. 2, V., post. 

See, also, No. 85, ante. 


L. Farm Houses, Buildings, etc. 
See 1925 Act, s. 83, sched. III., Part I., (xii.). 
97. New farm buildings—Whether authorised 
improvements — Question of  evidence.|— Ke 


Part IIJ.—Unperr SretTriep Lanp Act, 1926. 


NEWTON’s SETTLED Estates, {1890] W. N. 24, 
C. A.; previous proceedings (1889), 61 L. T. 787. 
98. Rebuilding stone wall fences on farm.]— 
The rebuilding of stone wall fences on farms is 
not within 1882 Act, s. 25 (11), (20)—Re MARL- 
eles (DUKE) SETTLEMENT (1892), 8 T. L. R. 


Annotation :—Refd. Re Dunraven’s S. E., [1907] 2 Ch. 417. 
99. Buildings for farm purposes—‘‘ Silo.’’]— 
(1) The tenant for life of a settled estate, after the 
passing of 1882 Act, constructed ‘‘ silos’’ upon the 
estate, & proposed to construct others. He then 
applied to the ct. to allow payment for the work 
done & proposed to be done out of capital trust 
money under sect. 25 (11) of the Act :—Held: 
though a “ silo”? might come within the term 
** buildings ’’ used in the Act, yet, inasmuch as 
the construction of ‘' silos’’ was in the nature of 
an experiment, the expenditure could not be 
sanctioned. Qu.: whether the ct. had power to 
sanction the payment for past expenditure. 

(2) On an application to the ct. for the payment 
for improvements out of capital money the 
trustees ought to appear separately from the 
tenant for life—Re KROADWATER Estate (1885), 
54 L. J. Ch. 1104; 53 L. T. 745; 33 W. RR. 738; 
1T. L. R. 565, C. A. 

100. J\—Re LISBURNE’S (EARL) SETTLED 
Estates, [1901] W. N. 91. 

Repairs & alterations.|—See Sub-sect. 2, U., 
post, 





M. Mills, Waterwhcels, Engines, etc. 

Sce 1925 Act, 8. 83, sched. III., Part I. (xiii.). 

101. ‘* Other mills ’’—Limited to mills for 
developing agricultural produce of land—Silk or 
cotton mill excluded.J—'The words “ other mills ”’ 
in 1882 Act, s. 25 (12), mean mills for the purpose 
of developing the agricultural produce of the 
settled land, & not for commercial purposes; &, 
therefore, the sub-sect. does not authorise the 
expenditure of capital money arising under the 
Act upon the erection of, or any addition to, or 
reconstruction of, a silk & cotton mill, the same 
being for the development of produce imported 
on to the settled land.—Re Harrinaton’s (EARL) 
SETTLED ESTATES (1906), 75 L. J. Ch. 4603 sub 
nom. He IWARRINGTON’S (EARL) SETTLED ESTATES, 
HLARRINGTON v. PEAT, 04 L. T. 623, C. A. 

102. Agricultural purposes or woodland or 
otherwise—‘* Or otherwise ’’ construed ejusdem 
generis.|—Re LECONFIELD’S (LORD) SETTLED Es- 
ATES, No. 82, ante. 

103. Engine house—For electric light engine— 
Not included.}—/?e LECONFIELD'S (LORD) SETTLED 
ESTATES, No. 82, ante. 

Whether within 1925 Act, sched. IIl., 
Part I., (xxill.).]—See No. 129, ~-~ 


N. Water Supply. 

See 1925 Act, s. 83, sched. I1]., Part I., (xiv.). 

104. For mansion house—Improved supply.]— 

ite HOUGHTON EsTATE, No. 36, ante. 
105. —— New supply.}] — Re 


KENSINGTON 
SETTLED ESTATES, No. 148, post. 





106. —— -|—He DUNHAM MassEy 
SETTLED EsTATES, No. 156, post. 
107. —— Includin 





fire extin hin 

equipment.!|— Upon the application of che venars 
for life of settled land under 1890 Act, s. 15, the 
ct. authorised the application of capital moneys 
in payment of the cost of the installation of a new 
water supply system in the principal mansion 
house on the Irish estates, comprising also a com- 
plete equipment for extinguishing fire, including 


—~ 
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fire hydrants, hose, & other necessary fittings & 
apparatus, as an improvement coming 
within 1882 Act, s. 25) 18), & also of rebuilding 
the walls of the garden attached to the same 
mansion house, the old ruinous walls having been 
taken down & new walls inclosing more garden 
ground having been built in part on the site of 
the old walls, as being an improvement coming 
within the term ‘‘inclosing’’ in 1882 Act, s. 25 (6). 
The application for the sanction of the ct. under 
1890 Act, s. 13 (4), to the payment out of capital 
moneys of the cost of the proposed rebuilding of a 
laundry, 250 yards away from the mansion house, 
refused. 1882 Act, s. 25 (20), in authorising as 
an improvement the ‘‘ reconstruction, enlargement, 
or improvement of any of those works,”’ refers to 
any of the works previously mentioned in the sect., 
however & whenever made, & does not merely 
refer to works already constructed under powers 


given by the <Act.—Re DuUNRAVEN’s (HARI) 
SETTLED ESTATES, [1907] 2 Ch. 417; 76 L. J. 


Ch. 591; 97 L. T. 336; 23 T. L. R. 691; 

Sol. Jo. 658. 

108. For building estate.|}—The scheme sub- 
mitted in this case to the trustees, is substantially 
a scheme for improving the value of the K. estate 
by giving it the character of a building estate, 
& the estate could not be improved in this way 
without giving it an adequate & increased supply 
of water (LORD ILALSRURY, C.). 

The scheme, as stated by the Lord Chancellor, 
was for storing in a tank a sufficient supply of 
water to be distributed by gravitation over the 
estate. In order to obtain a sufficient supply of 
water it was proposed to deepen one of the wells 
on the estate. In carrying out the scheme it 
was found necessary not only to sink the well 
deeper than had been proposed, but also to pro- 
vide for storing the water by making underground 
headings, to increase the size of the engine-house 
& tanks, & to do various other things, which all 
came within the scheme which had been approved 
(Cotton, L.J.).—He BULWER LyYTron’s WILL, 
KNEBWORTH SETTLED ESTATES (1888), 38 Ch. D. 
20; 67 L. J. Ch. 340; 59 L. T. 12; 36 W. R. 
420; 47T. L. R. 229, C. A. 

Annotations :-—Retd. Re Konaington 8. FE. (1905), 21 T. L. R. 
351; Re Kgmont’s Sottimt. (1908), 24 T. L. R. 783. 
109. Investment of capital moneys in 

shares of water company.]-—/?e ORWELL PARK 

EsTaTE (1894), 8 R. 521, 


51 





O. Tramways, Railways, Canals and Docks. 
See 1925 Act, 8. 83, sched. III., Part I., (xv.). 


P. Jetties, Piers and Landing Places. 
See 1925 Act, s. 83, sched. III., Part I., (xvi.). 


Q. Markets and Market Places. 
Sce 1925 Act, 8. 83, sched. II]., Part I., (xvii.). 


R. Streets, Roads and Open Spaces on Building 
Estates. 


See 1925 Act, 8. 83, sched. IIl., Part I., (xviii.). 

110. Sewering & paving new  streets.)—e 
Leanu’s SETTLED Estate. No. 155, post. 

See, generally, Hiauways, Vol. XXVI., pp. 489, 
520 


111. “Open space ’’—-Cricket ground—Whether 
pavilion necessarily incidental.)—Re ORWELL 
PARK E8TATE (1904), 48 Sol. Jo. 193. 

An aton :—Refd. Re De Crespigny’s 8. E., {1914} 1 Ch. 


-Golf course.|——The construction of a 
golf club house & the laying out of a golf course held 
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Sect. 1.—Improvements with capital money: 
sect.2, h.,S.,7., U.,V. & WJ 

to be an improvement within 1882 Act, s. 25 (17), 

as being an ‘‘ open space.”’—-Re DE WARR’S 

(LoRD) SETTLED ESTATES (1911), 27 T. L. R. 


534. 
Ae :—Consd. Re De Crespigny’s 8. E., [1914] 1 Ch. 


113. —— Compensation paid to agricultural 
tenant not included.]|—-Capital money arising under 
1882 Act, may not be expended in paying com- 
pensation to an agricultural tenant from year to 
year, under Agricultural Holdings Act, 1908 
(c. 28), on terminating his tenancy, even though 
it be necessary to terminate his tenancy in order 
to effect a duly authorised improvement consist- 
ing in a golf course under the first named statute. 
—Re De La WarRr’s (EARL) COODEN BEACH 
SETTLED ESTATE, [1913] 1 Ch. 142; 82 L. J. 
Ch. 174; 107 L. T. 6713 sub nom. Re COODEN 
Beacy Estate, 29 T. L. R. $0; 57 Sol. Jo. 42, 





See, gencrally, OPEN SPACES. 
Streets & roads apart from building estates.]— 


See Sub-sect. 2, I., ante. 


S. Sewers, Drains and Watercourses and Works 
connected therewith. 
Sce 1925 Act, s. 83, sched. IIL, Part IL, (xix.), 
&, generally, SEWERS & DRAINS. 


T. Trial Pits for and Preliminary Works for 
Development of Mines. 
See 1025 Act, s. 83, sched. III., Part I., (xx.). 
114. Scope of enactment.}]— Lands under 
which there were mines were settled by deed in 
1872. In 1874 the settlor by his will devised 
other real estates of his own to the trustees for the 
time being of the settlement, & directed that they 
should stand possessed thereof to the uses declared 
by the settlement concerning the lands com- 
prised therein. Ile bequeathed his residuary 
personal estate to his cxors., one of whom was a 
trustee under the settlement, upon trust to invest 
the same in the purchase of land, & to settle the 
land so purchased to the uses declared concern- 
ing his real estates therein before dovised. It 
was proposed to apply some of the personal estate 
of testator, which had not yet been invested in 
land, in the erection of a new pumping engine & 
pumps for draining some mines included in the 
original settlement :—-/Zeld: the proposed works 

were improvements authorised by 1882 Act, s. 25 

(20)._-ke MuUNDy’s SETTLED Estarns, [1891] 1 

Ch. 399; 60 L. J. Ch. 273; 64 L. T. 29; 89 

W. WR. 209, C. A. 

Annotations :-—Apld. Re Hanbury’s 8. E., [eta] 1 Ch. 50 
Refd. J’c Monron’s S. H., (1898) 1 Ch. 427; Re Coull’s 
S. W., (1905) 1 Ch. 712. entd. Re Byng’s 8S. E., [1892] 
2 Ch. 219; Re Gee, Pearson Gee v. Pearson (1895), 64 
L. J. Ch. 606; Re Kyro Coote, Coote v. Cadogan (1899), 
81 L. T. 535. 

Not limited to ascertaining existence 
of minerals.|—Upon a summons by a person 
having the powers of a tenant for life under Settled 
Land Acts, asking that capital money under the 
Acts might be applied in payment of the cost of 
certain altcrations of, & additions to, freehold & 


leaschold collieries, part of the settled land, re- 


quired by the provisions of Coal Mines Act, 1911 
| additions.J—The word “ additions” in 1890 Act, 


(c. 50):—Held: the works required were ‘ im- 
provements ’’ within 1882 Act, s. 25 (19), (20), 


PART III. SECT. un SUB-SECT. 2.— 


f. Zo enable buildings to be let.)— 
A. was tenant for life under a will of 


in fee. ne o 


house pro y, with remainder to B. 
f the houses having 
become vacant, A., in order to let it, 
but without consulting B., employed 


LAND IMPROVEMENT. 


& appct. was prima facie entitled to have them 
paid: for out of capital; & the ct., in the exercise 
of its discretion, made the order. 

The words ‘“ other preliminary works nec 
or proper in connection with the development 
of mines ’’ in sub-sect. 19, though pointing pri- 
marily to operations incident to discovering 
whether minorals exist under the settled lands, 
& to the procedure necessary or proper to enable 
the minerals, when their existence is proved, to 
be reached & worked, include also works, though 
not enlargements, improvements, or reconstruc- 
tions within sub-sect. 20, which in the progress 
of working become necessary or proper for the 
development of a mine ‘‘ development ’’ continuing 
so long as any part of the mining area remains 
to be opened up.—Re HANBURY’sS SETTLED 
EsTATES, [1913] 1 Ch. 50; 82 L. J. Ch. 34; 107 
L. T. 676; 57 Sol. Jo. 61. 

116. ——— Development—What_ constitutes.]— 
Re LLANBURY’sS SETTLED EstTaTEs, No. 115, ante. 

117. ——~ Includes all works required by Coal 
Mines Act, 1911 (c. 50).|/—Re HANBURY’s 
SETTLED EsraTss, No. 115, ante. 

See, generally, MINES. 


U Reconstruction, Enlargement or Improve 
ment of Authorised Improvements. 

See 1925 Act, s. 83, sched. I1I., Part I., (xxi.) 

118. Scope of enactment—As applied to mines.] 
—Re MUNDY’s SETTLED Estates, No. 114, ante. 

119. ——.]|—Re HANBURY’s SETTLED 
HstaTes, No. 115, ante. 

120. Not confined to works executed under 
statutory ether aaa DUNRAVEN’S (EARL) 
SETTLED Estarss, No. 107, ante. 

121. Rebuilding stone wall fences on farms.]— 
os MARLBOROUGH’S (DUKE) SETTLEMENT, No. 98, 
ante. 

122. Reroofing farm buildings—Whether re- 
pairs or permanent improvement—dQuestion of fact.] 
—Re NEWTON’s SETTLED HSTATES, [1890] W. N. 
i C. A.; previous proceedings (1889), 61 L. T. 

123. —-— Substitution of galvanised iron for 
thatch..—Re VERNEY’s SETTLED Estates, No. 
90, ante. 

124. Conversion of barn into cowhouse.]— 
Re NewTON’s SETTLED ESTATES, [1890] W. N. 
aa C. A.; previous proceedings (1889), 61 L. T. 

125. Rearrangement of buildings.|—Re NEwTron’s 
SETTLED EstaTEs, [1890] W. N. 24,C. A.3 previous 
proceedings (1889), 61 L. T. 787. 








V. Provision of Small Dwellings. 

See 1925 Act, s. 83, sched. ITI., Part I., (xxii.). 

126. Approval of original provision of dwellings 
by court— Whether condition precedent to repair. ]— 
fie CALVERLEY’S SETTLED EsTaTES, No. 85, ante. 

127. Improvement of estate agent’s house— 
Ratable value under one hundred pounds.}|—Re 
OVERSTONE’S (LORD) SETTLED ESTATES (1907), 
123 L. T. Jo. 322. 


W. Additions or Alterations to enable Buildings 
to be let. 


See 1925 Act, s. 83, sched. III., Part I., (xxiii.). 
128. ‘‘ Additions ’’— Confined to structural 


a contractor to put in a bath & hot 
water supply & a new system of 
drainage, with the result that the 
house was let at a higher rent. A. 


Part III.—Unper Serriep Lanp Act, 19265. 


8. 13 (2), means structural additions; & there- 
fore, an electric lighting installation, even if ex- 
clusive of fittings such as would be ordinaril 
supplied by a tenant, is not an addition to a build- 
ing within the sub-sect.—Re CLARKE’s SETTLE- 
MENT, [1902] 2 Ch. 327; 71 L. J. Ch. 593; 86 
L. T. 653; 50 W. R. 585; 18 T. L. R. 610; 46 
Sol. Jo. 499. 


Ananation :—Apprvd. Re Blagravoe’s 8. E., (1903) 1 Ch. 


129. -]—To enable a mansion house, 
which was subject to a settlement, to be let, it 
was fitted with a complete electric lighting instal- 
lation. <A separate building, standing at some 
distance from the mansion house, was erected 
for the purposes of an engine room & accumulating 
room. ‘his was fitted with a petroleum engine, 
a dynamo, an accumulator, etc. In the mansion 
house were set up a switchboard, branch circuit 
wiring, branch switches, wall plugs, pendants & 
the like; & the engine room & mansion house 
were connected by a cable. On an application 
under 1890 Act, s. 13 (2), that the expenditure so 
incurred might be paid for out of the capital 
money, the expenditure on the erection of the 
engine room & accumulating room was allowed, 
but not the expenditure on the electric plant. 
The tenant for life appealed as to the latter ex- 
penditure :—Held: the electric plant in question 
was not an ‘* addition” to the mansion house & 
was not therefore an ‘ improvement’’ within 
1890 Act, 5s. 13 (2); an “ addition ”’ to a building 
must be something in the nature of a structural 
addition, & therefore the expenditure could not 
be allowed :—Semble : the engine room & accumu- 
lating room, being contained in a building stand- 
ing at some distance from the mansion house, 
could not strictly be said to be an “ addition ” 
to or alteration in the mansion house or any pre- 
viously existing buildings; & therefore the ex- 
penditure thereon ought not to have been allowed 
—Re BLAGRAVE’S SETTLED Estatrs, [1903] 1 
Ch. 560; 72 L. J. Ch. 317; 88 L. T. 253; 19 
ToL. R. 280; 47 Sol. Jo. 334 3; sub nom. Re CALCOT 
PARK SETTLED Esratss, 51 W. R. 437, C. A. 

180. Alterations ’’—Putting in concrete floor— 
To stop dry-rot.]|—Capital moneys had been ap 
plied under an order of the ct. in the purchase of 
a large building situated in the City of London & 
let out as offices to members of the Stock Exchange. 
The basement had been invaded by dry-rot, & 
application was made by the tenant for life under 
1890 Act, s. 13 (2), for an order authorising the 
expenditure out of capital moneys remaining in 
ct. of a sufficient sian to lay down a concrete floor, 
whereby it was anticipated that the spread of 
the mischief would be ettectually stopped. Practi- 
cally all the rooms were let mostly at yearly 
tenancies, but the basement tenants were com- 
plaining, & their floors had had to be repaired on 
numerous occasions :--Hfeld: (1) the proposed 
works were an ‘“alteration’’ within the sub- 
sect., & were, moreover, an ‘ alteration reasonably 
necessary or proper to enable ’”’ the building ‘“‘ to 
be let’; (2) present intention to let’’ means 
intention to let as distinguished from intention 
to occupy, & it is not essential for the application 
of the sub-sect. that there should be an immediate 
intention to find a tenant.—STANFORD v. ROBERTS, 
[1901] 1 Ch. 440; 83 L. T. 756; sub nom. Re 








died shortly afterwards. The con- 
tractor, who had taken out administra- 
tion to A. as a creditor, sought to bave 
the cost of the works charged on the 
inheritance as Sen smprovements = 
authorised by the Settled Land Acta. 


under the Acts :— 


execu 


There was no cane 
¢ 


works were ‘“‘ improvements ”’ autho- 

by the Acts, there was no power 
under the Acte to charge the cost of 
them on the 
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STANFORD, STANFORD v. RoserRts, 70 L. J. Oh. 
203; 49 W. R. 315; 45 Sol. Jo. 219. 
Annotation -— 46 to (1) Refd. Re Levoson-Gower (1905), 53 


See, now, 1925 Act, sched. III., Part II., (iv.). 

181. New roof.]—The providing of a heating 
apparatus & pipes, though rendering a mansion 
house more comfortable & convenient for occupa- 
tion, is not an “improvement” directly or by 
analogy authorised by 1882 Act, s. 25, neither is 
it an ‘‘ addition to or alteration in the building ”’ 
within 1890 Act, s. 13 (2), But the placing of a 
new roof on a house, not necessarily the mansion 
house, in substitution for a worn out one, & the 
rearrangement of the main entrance are “ altera- 
tions ’’ within 1890 Act, s. 13 (2), which, if reason- 
ably necessary & proper, May be properly pai 
for out of capital money.--~Re GASKELL’S SETTLED 
EstTaTEs, [1894] 1 Ch. 485; 63.1, J. Ch. 243; 70 
- T. 654; 42 W. BR. 219; 88 Sol. Jo. 200; 8 

. 67. " 
Annotations :—Apld. Re Clarke's Settlimt , [1902] 2 Ch. 327. 


Apprvd. Re Biagravo’s 3. Kk, {1903} 1 Ch. 560. Refd. 
Re Leveson-Gower’s S. E., (1905) 2 Ch. 95. 


182. Rearrangement of main entrance— House 
rendered less draughty.|— Jie GASKEIL’s SETTLED 
Estates, No. 131, ante. 

133. Provision of heating apparatus—In mansion 
house. |— Jie GASKELL’S SETTLED Estates, No. 131, 
ante, 

134. Installing electric Iight—In fashionable 
London house.|—-Leaschold houses in a fashion- 
able quarter of London were comprised in a settle- 
ment. They were more than fifty years old, & 
were lighted by an imperfect service of gas. In 
order to satisfy the modern requirements of tenants 
it was necessary to provide a system of electric 
lighting for the houses :—Held: the provision of 
an electric lighting installation, exclusive of 
fittings such as would be ordinarily supplied by a 
tenant, was an ‘“ addition ’’ within 1890 Act, 
s. 13 (2), & might properly be paid for out of capital 
money.—Re FREAKE’s SETTLEMENT, KINNAIRD Uv. 
FREAKE, [1902] 1 Ch. 97; 71 L. J. Ch. 205 85 
IL. T. 454; 50 W. fl. 237. 

Annolatons «—N.B, Re Clarke's Sottlint , (1902) 2 Ch. 327; 

Re Blagrave's S. F., (1903) 1 Ch. 560. 

135, -——.] — Jie CLARKE'S SETTLEMENT, No. 
128, ante. 

See, also, No. 79, anle. 

136. Electricity generating plant.}—- He Ba- 
GRAVE'S SETTLED ESTATES, No. 129, anle. 

See, now, 1925 Act, sched. II[., Part LIIT., (ii.). 

137. Engine house.]— Re BLAGRAVE’s SETTLED 
ESTATES, No. 129, ante. 

—~-— Whether within sched. III., Part I., (xill.).] — 
See No. 82, ante. 

]— See, now, 1925 Act, sched. III., Part IIT., 


(ii.). 

138. Sanitary improvements — Existing sanita- 
tlon condemned-—Notice to quit given by occupler.| 
— Re CALVERLEY’S SETTLED ESTATES, No. 8o, 


ante. 

139. Old building taken down & rebuilt.] —Upon 
the negotiation for an occupation lease of the 
principal mansion house upon settled land, the 
intending tenant agreed to take the lease on con- 
dition that the dilapidated lean-to vinery & peach 
house situated near the kitchen garden & five 
hundred feet away from the mansion house, were 
rebuilt. The tenant for life accordingly pulled 


money arising 


the new system of drainage was an 
: aasuming the 


‘‘ alteration in the buildings reasonably 
n or proper to enable the 
same to let ’ hin 1890 Act, 9. 13. 
—STANDING v. GRAY, (1903) 11. R. 49 


heritance, & 
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Sect. 1.—Improvements with a te money: Sub- 
sect.2,W., X. & Y. (a) & (b).) 


them down & removed them & built an entirely 
new vinery & ch house on the same sites. 
Upon the application of the tenant for life under 
1890 Act, ss. 13 (2), 15, to have this expenditure 
peccuped out of capital moneys :—Held: the re- 
moval of an old building, & the erection of a new 
one in its place was not an improvement authorised 
by the words of sect. 18 (2), namely, ‘‘ making 
any additions necessary or proper to enable the 
same to be let.’-—Re LEVESON-GOWER’s SETTLED 
EsTATH, [1905] 2 Ch. 95; 74 L. J. Ch. 640; 92 
L. T. 836; 53 W. R. 524; 49 Sol. Jo. 482. 

140. Structural alterations to public-house— 
Condition precedent to renewal of license.|—Jic 
GURNEY’S MARRIAGE SETTLEMENT, SULLIVAN v. 
GuRNEY, No. 77, ante. 

141. “To enable buildings to be let ’*—Whether 
immediate prospect of letting necessary— Necessity 
for intention to let.|—He DE TrIssier’s SETTLED 
Estates, Re DE TRISSIER’S TRUSTS, DE TEISSIER 
v. DE TEISSIER, No. 149, post. 





142, —— -}— Re GeERARD’s (LORD) 
SETTLED Estate, No. 145, post. 

143. ——- ——-.]—-STANFORD v. RoBERTS, No. 
130, ante. 


X. Building in place of Buildings Compulsorily 
Acquired. 
See 1925 Act, s. 83, sched. III., Part I., (xxiv.). 
See, also, COMPUISORY PURCHASE OF LAND, 
Vol. XI., p. 240. 


Y. Rebuilding Principal Mansion House. 
(a) In General. 

See 1925 Act, s. 83, sched. III., Part I., (xxv.). 

144. Principal mansion house—Whether stables 
included.|—Jte WlouciiTon strate, No. 36, anie. 

145. ——.]—(1) The authorities upon the 
construction of Lands Clauses Act, 1845 (c. 18), 
s. 69, which provides for the investment of moncys 
ieee: under that Act in the purchase of land 
aor apply to the similar provision in 1882 Act, 
8. ). 

(2) 1890 Act, 8s. 13 (2), which includes under 
authorised improvements ‘‘ making any additions 
to or alterations in buildings reasonably necessary 
or proper to enable whe same to be let,’’ implies 
that there must be an actual letting in contempla- 
tion: (8) Semble: “ settled land ”’ in the proviso 
in sub-sect. 4 of the same sect. which limits the 
sum to be applied thereunder, to one half of the 
annual rental of the settled land is not necessarily 
confined to the estate upon which the improvement 
is made, but includes all land in the settlement 
which is settled upon the same trusts. 

(4) By a scheme of improvements submitted by 
a tenant for life under Settled Land Acts, it was 
proposed, to make various structural alterations 
in the mansion house with a view to enhance its 
architectural effect; to build a private chapel ; 
to build new stables in lieu of the old ones which 
had become antiquated, & were ill-ventilated & 
ill-drained; &, to build a house for the estate 
agent :—Held: these were not improvements 
within Settled Land Acts which could be paid for 
out of capital money. 

(5) A stable may or may not be a part of the 
mansion house wit 1890 Act, s. 18 (4), accord- 
ing to circumstances, but the building of a new 
stable on a fresh site in the place of an old stable 
which was not destroyed or in decay is not a re- 
building within the said sect. 





LaND IMPROVEMENT. 


Stables may be so connected with it, not merel 
physically, but by occupation, enjoyment 

ropinquity as to fall within the expression ‘‘ re- 

Puilding the principal mansion house ”’ (LINDLEY, 

L.J.).—Re GERARD’s (LORD) SETTLED ESTATE, 

[1893] 3 Ch. 252; 63 L. J. Ch. 23; 69 L. T. 

393; 9 T. L. BR. 587; 87 Sol. Jo. 648; 7 R. 

227, C. A. 

Annotations :—As to (2) Consd. Stanford v. Roberta, {1901} 
1 Ch. 440. 48 to (4) Refd. Re Wright’s S. BH. (1900), 83 
L. T. 159; 6 pigny 8. E., {19 27. 
Generally, Retd. Re Tucker's 8. E., {1895} 2 Ch. 468. 
146. Coach house & harness rooms.] 

—Re LISBURNE’S (EARL) SETTLED ESTATES, [1901 ] 

W.N. Ol. 

147. ——— Whether laundry included — Two 
hundred & fifty yards away from house.]—/Tte 
DUNRAVEN’S (EARL) SETTLED EstatTsEs, No. 107, 
ante. 

148. Rebuilding—-What amounts to—Question 
of fact in each case.}] — (1) Whether proposed 
structural work is a ‘‘ rebuilding ’”’ of a mansion 
house within 1890 Act, s. 13 (4), or merely an 
addition to or alteration in the house within 
sect. 13 (2), is a question of fact in each case. 
(2) In order to ascertain the ‘‘ annual rental ’”’ of 
the settled land within sect. 13 (4), which limits 
the sum to be applied in rebuilding the mansion 
house to one half of the annual rental of the 
settled land, the cost of repairs ought not to be 
taken into account. (3) Capital moneys may be 
applied for the purpose of obtaining a new water 
supply to a mansion house.—He KENSINGTON 
SETTLED KstTaTes (1905), 21 T. L. R. 351. 


Lnnotations :—As to (2) Reid. Re Windham’s S. E., [1912] 
2Ch. 75; Fife’s Settimt. Trusts, [1922] 2 Ch. 348. 











149. —— Structural alterations.] — 
Under 1890 Act, s. 13, the additions to & altera- 
tions in buildings, authorised as improvements 
by sub-sect. 2, must be made with a present 
intention to let, if not an immediate prospect of 
letting, the buildings, & not merely with the object 
of making them fit to be let ; alterations to a man- 
sion house, although structural, do not amount 
to a “ rebuilding ’’ under sub-sect. 4; & the words 
‘* annual rental of the settled land,’’ as used in 
this sub-sect. include the income of securities 
representing capital money. 

Land & money being settled on trusts under 
which an infant was entitled in remainder, the 
trustees asked the sanction of the ct., under its 
general jurisdiction, to the money being applied 
in altering & repairing a dwelling house on the land 
which the tenant for life intended to live in, on 
the ground that it would be for the infant's benefit 
that the house should be prevented from de- 
teriorating further :—Held: the infant’s interest 
in the repairs was insufficient to enable the ct. 
to grant its sanction. 

Qu.: whether Settled Land Acts have not the 
effect of excluding the application of the ct.’s 
general jurisdiction in such cases.—He Dr TEIs- 
SipR’8s SETTLED EstTaTEsS, fe DE TEISSIER’S 
TRusts, DE TEISSIER v. DE TEISSIER, [1893] 1 
Ch. 153; 62 L. J. Ch. 652; 68 L. T. 275; 41 
W. R. 184, 186; 9 T. L. R. 623; 37 Sol. Jo. 46, 
47; 3 R. 103, 111. 

_innotations :—Oonsd, Re Gorard’s S. E., [1893] 3 Ch. 252; 
Re de Tabley, Leighton v. im hate (1896), 75 L. T. 328 ; 
Re Hawker’s S. E. (1897), 66 L. J. Ch. 341; Re Mon 
Derbishire v. Montagu, [1897) 1 Ch. 685; Re Wright’s 
8. E. (1900), 83 L. T. 159: Stanford v, Roberts (1901) 
1 Ch. 440; Re Willis, Willis v. Willis, (1902) 1_Ch. 15; 
Re Kensington S. E. (1905) 217T L. R. 351. Refd. Re 
Foster's 8. B., (922) 1 Ch. 348. 

150. —— -——— Merely architectural im- 

rovements.|—Re GERARD’S (LORD) SETTLED 

STATE, No. 145, ante. 





Part III.—Unper Setriep Lanp Act, 1925. 


151. ——- ——— ——— Modernising stables. 
she GERARD’S (LORD) SETTLED EstTaTE, No. 145, 


ante. 

152. ——- ——— Partial reconstruction — Old 
walls utilised.|——The alteration, reconstruction, 
& enlargement of a mansion house where Fae 
of the house was unaltered & the walls of another 
part were utilised :—Held: (1) a rebuilding under 
1890 Act, s. 13 (4); (2) the ‘‘ annual rental’”’ of 
settled land within the proviso did not include 
anything in respect of any part of the land in the 
occupation of the tenant for life, but included 
the amount of the rent usually paid for a farm 
for the moment unoccupied.—Re WALKER’S 
SETTLED Estate, [1894] 1 Ch. 189; 63 L. J. Ch. 
814; 70 L. T. 259; 10 T. L. R. 77; 38 Sol. Jo. 
80; 8 R. 370. 

Annotationa :-—4As to (1) Consd. Re Wright's 8. E. (1900), 


83 L. T. 159; Re Kensington 8S. E. (1905), 21 T. L. 
153. —— ——— ———- ———.]—_It was proposed 


to pull down a substantial portion of the mansion 
house, consisting of some old & inconvenient 
rooms, & upon the site thereof to build other 
rooms; &, so far as they were available for the 

urpose to use the old walls both internal & ex- 

rnal :—Held: this would not be a ‘‘ rebuilding ”’ 
within 1890 Act, s. 13 (4).— Re WRIGHT’s SETTLED 
Estates (1900), 83 lL. T. 159. 

154. New wings added.] 
-—(1) The alteration, reconstruction, enlarge- 
ment of a mansion house where the original walls 
were retained but new wings were added to both 
the cast & west ends of the old buildings :—Held : 
a rebuilding under 1890 Act, s. 13 (4). 

(2) The words ‘‘ annual rental”’ in the proviso 
to sub-sect. 4, must be read literally & means the 
total amount of the rents payable by the tenants 
to the landlord as appearing in the estate rent 
book, subject to the modification that, if any 
part of the land is temporarily unlet, it must 
for the purpose of the sub-sect. be treated as pro- 
ducing the rent which an occupying tenant would 
usually pay for it. In estimating the amount, 
therefore, of the ‘‘ annual rental’’ no deductions 
can be made for mtge. interest, tithes, land tax, 
drainage rates, or rent charges. Property tax, 
however, may be deducted. 

(3) A new carriage drive rendered necessary by 
reason of the building of a new wing of the mansion 
house over the old carriage drive:—Held: a 
‘* private road ’’ within 1882 Act, s. 25 (8). 

The cost of walls & iron fencing round gardens 
may be allowed as “‘ inclosing’’’ under 1882 Act, 
8s. 26 (6), & the cost of a carriage drive to the 
mansion house, but not garden paths, as ‘ private 
roads.’’—Re WINDHAM’S SETTLED ESTATE, [1912] 
2Ch. 75; 81 L. J. Ch. 574; 106 L. T. 832. 
Annotntion :—As to (2) Consd. Re Fife’s Settlmt. Trusts, 

[1922} 2 Ch. 348. 

155. ——— Rebuilding necessary through 
sol daha aah the principal mansion house on 
settled land had become infested with dry-rot, & 
expense to a large amount had to be incurred in 
rebuilding portions of the house in order to save 
the whole from destruction, the ct. allowed the 
application of capital money in the rebuilding to 
the extent of one-half of the annual rental of the 
settled tand under 1890 Act, 8. 13 (4), but declined 
to exercise ita general jurisdiction by allowing the 
balance of the amount as being expenditure in 
the nature of sah ai 
_ Expenses inc by a local authority in sewer- 
ing, paving, & flagging new streets on settled 
land were charged under statutory powers on the 
land, & made payable, together with interest 

J.—VOL, XXX. 
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thereon, by instalments :—Held;: the expenses 
so charged constituted an incumbrance affecting 
settled land payable out of capital moneys under 
1882 Act, s. 21 (2) & out of capital moneys the 
tenant for life was entitled to ip ead ree of such 
portion of past instalments paid by him as repre- 
sented capital, & the trustees ought to pay the 
corresponding portion of the remaining instal- 
ments. 

The cts. have again & again been exceedingly 
careful in applying the principle of salvage ; judges 
have applied it where they thought it ought 
clearly to be applied ; but the judges have all, 
including myself, considered that applications 
based upon that doctrine must be looked at with 
scrupulous care (KEKEWICH, J.).—Re LEGn's 
SETTLED ESTATE, [1902] 2 Ch. 274; 71 L. J. Ch. 
668 ; 86 L. T. 884; 66 J. P. 600; 50 W. R. 570; 
46 Sol. Jo. 569. 

See, now, 1925 Act, sched. III., Part II., (iv.). 

15 -]— Certain structural works 
executed in the principal mansion house held to be 
a ‘‘rebuilding’’ of the house within 1890 Act, 
8. 13 (4); & a new drainage system & new water 
supply to the house & other works were sanctioned 
as improvements under Settled Land Acts.— Re 
DUNHAM MASSEY SETTLED ESTATES (1906), 22 
T. L. R. 595. 

157. —— Addition of chapel.] — fe 
GERARD’S (LORD) SETTLED ESTATE, No. 145, ante. 











(6) Amount Applicable. 


See 1925 Act, s. 83, sched. III., Part I., (xxv.). 

158. ‘‘ Annual rental ’’—At what time cal- 
culated.]— Where half the amount of the annual 
rental of settled land is, under 1890 Act, 8. 13 (4), 
to be repaid out of capital moneys toward the re- 
building of a mansion house, income tax & super 
tax, payable in respect of land, & of investments, 
for the time being, subject to the settlement, 
ought not to be deducted when ascertaining the 
value of the annual rental. The property, settled 
by the settlement, was settled subject to the life 
estate of hk. On the death of H.. estate duty 
became payable in respect of the settled property : 
—IHeld: (1) in ascertaining the amount of the 
annual rental of the settled land, neither the 
corpus nor income ought to be treated as being 
reduced by the amount of the estate duty pay- 
able in respect of the death of R.; (2) the point 
of time at which the annual rental of the settled 
land is to be ascertained is the date on which the 
scheme of improvement is approved either by the 
trustecs of the settlement or by the ct.—Jte FIFE’s 
SETTLEMENT Trusts, [1922] 2 Ch. 348; 91 L. J. 
Ch. 818; 127 L. T. 291; 66 Sol. Jo. 452. 

159. ——— Income of Invested funds ag 
Re Der TEISSIER’S SETTLED EstTATES, Ite DE 
TEISSIER’S TRUSTS, DE TEISSIER v. DE TEISSIER, 
No. 149, ante. 

160. Whole rental of settled property.)— 
Re GERARD’S (LORD) SETTLED ESTATE, No. 145, 
ante. 

161. ——— Land occupied by tenant for life.]— 
Re WALKER’S SETTLED ESTATE, No. 152, ante. 

162. -——— Farm’ temporarily unlet.) — Re 
WALKER'S SETTLED EstaTE, No. 152, ante. 

168. ——— Deductions for outgoings — Cost of 
repairs.|}— Re KENSINGTON SETTLED Estates, No. 
148, ante. 

164. Property tax.]— He WIND- 
HAM’S SETTLED EsTATE, No. 154, ante. 

165. —— Income tax & super tax.]— 
Re Fire’s SETTLEMENT Trusts, No. 158, ante. 

166. ——- Deduction for estate duty payable In 

U 
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Sect. 1.—I meron with capital : Sub- 
sect. 2, Y.(b); eub-sect. 3, A., B.,C., D., EF. & 
F.; sub-sect. 4, A., B. & C.; sub-sects. 5 & 6, 
A. B.&C.) 


respect of first life estate.|—Re Frre’s SETTLE- 
MENT TRvusTS, No. 158, ante. 


SuB-sEcT. 3.—EXPENDITURE REPAYABLE BY 
INSTALMENTS AT DISCRETION OF TRUSTEES 
OR COURT. 
A Houses for Agents, Bailiffs, etc. 
See 1925 Act, s. 83, sched. ITI., Part II., (i.). 
167. Estate agent’s house.]—-Re HovuautTon 
ESTATE, No. 36, ante. 
168. -|— Re GeERaRD’s (LORD) SETTLED 
ESTATE, No. 145, ante. 
-——— Improvements.|—See No. 127, ante. 
— for estate labourers.|—-See Sub-sect. 2, 
-» ante. 





B. Offices, Workshops, ctc. 
See 1925 Act, s. 83, sched. ITI., Part II., (ii.). 
169. Estate office.}—-Re Dr CRESPIGNY’S 
SETTLED EstTATEs, No. 75, ante. 


C. Houses, Shops and Accessory Buildings on 
Building Estate. 


Sce 1925 Act, s. 83, sched. III., Part II., (iii.). 


D. Restoration rendered necessary by Dry Rot. 

See 1925 Act, s. 83, sched. ITI., Part II., (iv.). 

Jurisdiction of court to authorise expenditure as 
gars Ser RRL No. 155, ante. 

Rebuilding mansion house.}|——See No. 155, ante. 

Putting in concrete floor—aAs alteration to enable 
building to be let.|—Sce No. 130, ante. 


E. Necessary Additions or Alterations to 
Buildings. 
See 1925 Act, s. 83. sched. [II., Part II., (v.). 
Alterations to enable buildings to be let.]—See 
Sub-sect. 2, W., ante. 


F’, Boring for Water and Preliminary Works. 

See 1925 Act, s. 83, sched. III., Part II., (vi.). 

‘* Preliminary works.’’] — Compare Sub-sect. 
2, T., ante. 


SUB-SECT. 4.--EXPENDITURE REPAYABLE BY 
INSTALMENTS IN ANY EVENT. 
A. Heating, Hydraulic or Power Plant. 
See 1925 Act, s. 83, sched. III., Part III., (i.) 
Heating apparatus—Whether within 1925 Act, 
sched. III., Part Il., (iv.).]—See No. 131, ante. 


B. Lighting Plant. 

See 1925 Act, s. 83, sched. III., Part IIT., (ii.). 

Engine house—As alteration to enable building 
to be let.|—-See No. 129, ante. 
ether included under 1925 Act, sched. 
HIl., Part I, (ili.).1— See No. 82, ante. 

Electricity generating plant—As alteration to 
enable building to be let.1—See No. 129, ante. 

Installation of electric light—To enable house 
to be let.|——See Nos. 128, 184, ante. 


eee 


C. Motor Vehicles and Movable Machinery. 
See 1925 Act, s. 88, sched. III., Part III., (iii.). 


LAND IMPROVEMENT. 


SuB-sEcT. 5.—EFFECT oF SPECIAL PROVISIONS 
IN SETTLEMENT. 


170. Trustee empowered to apply income— 
Whether powers of tenant for life eee Pe 
The power of a tenant for life under 1882 
Act, require capital moneys to be laid out, 
under a proper scheme, in improvements on the 
settled land, is paramount to the powers of the 
trustees of the settlement, notwithstanding an 
express power in the settlement under which, 
had they been so minded, they could have executed 
& paid for the improvements out of income ; 
the position & power of the tenant for life is not 
affected in this case by the fact that there are no 
trustees of the settlement, & that the capital 
moneys are in ct. at the time the expenditure is 
required.—CLARKE v. THORNTON (1887), 35 Ch. D. 
307; 56 L. J. Ch. 302; 56 L. T. 204; 35 W. R. 
603; 3 T. L. R. 299. 

Annotations :—Apld. Re Stamford’s Estate (1887), 56 
484; Re Stamford’s 8. E. (1889), 43 Ch. D. 84. 
Cardigan v. Curzon-Howe (1893), 9 T. L. R. 244. 
Re Thomas, Weathera]] v. Thomas, [1900] 1 Ch 319. 
~"std. Re Partington, igh v. Kane, {1902} 1 Ch. 711.. 
~vnsd. Ite Kecks Settlmt., (1904) 2 Ch. 22. Apid. Re 
Stamford & Warrington, Payne v. Grey, [1916] 1 Ch. 404, 
Refd. He Gee, Pearson Gee v. Pearson (1895). 64 L. J. Ch. 
606 ; He Egmont’s S. E., Lefroy v. Egmont Earl, [{1906) 
2Ch. 151; Re Tubbs, Dyker v. Tubbs, (1915) 2 Ch. 137. 
171. .|—A tenant for life of settled 

lands is not deprived of the right of requiring 

capital moneys arising under the settlement to 
be applied in payment for permanent improvements 
by reason of the trustees having powers under 
which they might make the improvements them- 
selves & pay for them out of the rents & profits 
of the settled property. The fact that the tenant 
for life will derive a benofit from the exercise of 
any power under 1882 Act, is not in itself sufficient 
to prevent him from exercising the honest dis- 
cretion required of him by sect. 53 of the Act.—Re 

STAMFORD’S (LORD) ESTATE (1887), 56 L. T. 484 ; 

subsequent proceedings (1889), 43 Ch. D. 84. 

Annotations :—Distd. Cardigan +. Curzon-Howe (1893), 9 
T. L. R. 244. Refd. Re Stamford & Warrington, Payne 
v. Grey, [1916] 1 Ch. 404. 

172. Whether exercise of power com- 
pulsory.|—Jte STAMFORD & WARRINGTON (EARL), 
PAYNE v. Grey, No. 5, ante. 

178. Tenant for life empowered to raise money by 
mortgage—To be repaid by instalments—Whether 
statutory powers curtalied.|—A settlement made 
in 1877 contained power for the trustees to raise 
money for improvements on the settled estates. 
The improvements authorised were, in the main, 
similar to those authorised by 1882 Act. The 
trustees were not to apply the money themselves, 
but were to hand it to the tenant for life to be 
applied by him for the purposes authorised; & 
the income of the settled estates was charged with 
the payment to the trustees of an annual sum to 
form a sinking fund sufficient to repay the money 
raised within twenty-five years from the date of 
its being raised. The money raised was, under 
1882 Act, s. 33, capital money applicable as such 
under the Act :—Held: the provision for re- 
coupment by the tenant for life did not tend to 
prevent him from exercising the powers of 1882 
Act, for effecting improvements within the ee 
of sect. 51 of that Act; & a tenant for life who ha 
acted under the powers of the settlements was 
bound to continue making payments to the sinking 
fund.—Re SUDBURY & POYNTON EsTATES, VERNON 
v. VERNON, [1893] 3 Ch. 74; 62 L. J. Ch. 589; 68 
L. T. 707; 41 W. R. 585; 37 Sol. Jo. 424; 8 
R. 561. 

174. Special 


L. T 
istd: 
d 











fund created by  settlor.)] — 


Part II].—Unper Serritep Lanp Act, 19265. 


CaRDIGAN (COUNTESS) v. CURZON-HOWE (1893), 


9T. L. R. 244. 
Annotation :—Folld. Re Partington, Reigh v. Kane, [1902] 


1 Ch. 711. 

175. Out of income.] — Properties the 
leases of which contained covenants by the 
lessees to do works which would be repairs & 
improvements within Settled Land Acts, were 
bequeathed to trustees upon trust out of the rents 
& profits to pay the rents reserved by the leases 
& perform the lessee’s covenants, & subject thereto 
upon trusts under which K. was tenant for life, 
with remainders to other persons. Without any 
scheme being submitted under 1882 Act, s. 26, 
money was expended in making improvements :— 
Held: (1) as there was a trust, providing for 
improvements out of income & that trust came 
before the trust for K., the expenses must be 
borne by income; (2) even if the ct. had power 
to direct payment for the improvements out of 
capital, as no scheme had been submitted the power 
could only be exercised under 1890 Act, s. 15, & 
under that sect. there was a discretion which ought 
not to be exercised in favour of K.—Re 
PARTINGTON, Regu v. KANE, [1902] 1 Ch. 711; 
71 L. J. Ch. 472; 886 L. T. 194; 50 W. R. 388; 
18 T. L. R. 387; 46 Sol. Jo. 337. 

Annotations :-—.1s to (1) Distd. Re Stamford & Warrington, 
Payne 1. Grey, [1916] 1 Ch. 404. Refd. #te Keck’s S. K. 
(1904), 90 L. T. 113. 

176. Trustees directed to pay incidental expenses 
& outgoings—Out of income.!—te 'THOMAs, 
WEATHERALL v. THOMAS, No. 84, ante. 

177. Trust for improvement prior to trust for 
tenant for life—Construction of settlement.]— Re 
PARTINGTON, REIGH v. KANE, No. 175, ante. 

178. ‘‘Reparations to buildings for residential 
farm or other purposes ’’— Construction.] — 'The 
‘ct. has jurisdiction under 1890 Act, s. 15, to direct 
capital moneys to be applied in payment for 
improvements unauthorised by 1882 Act, but 
authorised by a settlement made prior to 1890 
Act.—Re EGMoNT’s (EARL) SETTLED ESTATES, 
EGMont v, LEFROY (1900), 16 T. L. R. 360; 44 
Sol. Jo. 428; subsequent proceedings, sub nom. 
Re Eamont’s (KARL) SETTLED ESTATES, LEFROY 
v. EGMONT (EARL), [1906] 2 Ch. 151. 





SUB-SECT. 6.—WHAT FUNDS APPLICABLE. 
A. In General. 
See 1925 Act, 8. 73 (1), (3), (4), (13). 
‘* Capital money.’’]— Sce, generally, 
MENTS. 
Application of compensation under Lands Clauses 


ca ve ae COMPULSORY PURCHASE OF LAND, 
Vol. XI., pp. 239 ef seq. 


SETTLE- 


B. Before Settled Land Act, 1882. 
See 1925 Act, s. 73 (1) (3), (4), (13). 


179. Proceeds of sale of part of settled estate.|— 
The ct. refused to sanction the sale, under 19 & 20 
Vict. c. 120, of one part of a settled estate, for the 
puree of employing the produce of the sale in 
aying out ro in another part of the estate.— 
Re CHAMBERS (1860), 28 Beav. 653; 29 L. J. Ch. 
924; 3L.T.49; 25 J. P. 36; 6 Jur. N.S. 1005; 
8 W. R. 646; 54 E.R. 517. 


aeneations :—Folld. Re Hurle’s 8. E. (1864), 5 New Rep. 


. ned. Re Venour's 8. E., é 
2Ch. D. 529. 38. E., Venour v. Sellon (1876), 


180. Personalty settled upon trusts similar to 
those of settled estate.|—Re GILBERT (1862), cited 


| 
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2 Hem. & M. p. 199; 5 New ee: Pp. 168; 11 
ur. N.S. p. 79; 13 W. BR. p. 172; 71 BE. R. 439. 


Annotati :—Distd. Re Hurle’s S. E. (1864), 2 . 
“a one urle’s ( ), 2 Hem. & 


M. 
N.F. Re Venour’s S. E., Venour vr. Sellon (1876), 


2 Ch. D. 522. Refd. Stanford v. Roberts (1882), 52 
181. -] — When the instrument by which 





estates were settled contained a power grant 
leases for building purposes, subject to the con- 
sent of a person not entitled to any estate in the 
propery. ut wart | to an annuity charged thereon, 
& she has refused her consent, the ct. would not 
give an absolute power to grant leases, over- 
riding her refusal. The costs of making roads upon 
an estate are not such costs as the ct. will, under 
19 & 20 Vict. c. 120, 8. 20, direct to be raised by 
sale or mtge. of the settled estates, or to be charged 
thereon. 

Semble: a fund of personalty in ct., held upon 
the same trusts as the settled estate, can be ao 
applied.—Re HuURLE’s SETTLED Estates (1864), 
2 Hem. & M. 196; 5 New Rep. 162; 11 L. T. 592; 
11 Jur. N.S. 78; 13 W. R. 171; 71 E. R. 487. 


Annotation :—Consd. Re Venour’s 8. E., Venour v. Sellon 
(1876), 2 Ch. D. 522, 


182. Proceeds of sale of former settled estate— 
Application to substituted estate.;—On an applica- 
tion, under 19 & 20 Vict. ¢. 120, 8. 28, permission 
was given to the tenant for life of a settled estate, 
which had been sold under an order of the ct. to 
apply a portion of the purchase-money on the 
permanent improvement of another estate which 
had been purchased & settled upon the trusts of 
the original property.—Re CLITHEROE’S SETTLED 
ESTATES ae 20 L. T. 6; 17 W. R. 345. 
ce . Re Johnson’s Settimt. (1869), lL. KR. 


183. Proceeds of sale of timber.) — Under 
19 & 20 Vict. c. 120, 8s. 23, money arising from 
timber cut under an order of the ct. was ordered 
to be expended in erecting new farm buildings & 
other permanent improvements of the property. 

The erection of a building is substantially the 
same thing as the purchase of a new estate 
(JAMES, L.J.).— Me NEWMAN’S SETTLED ESTATES 
(1874), 9 Ch. App. 681; 48 Ll. J. Ch. 702 5 31 L. T. 
265, L. JJ. 

Annotations :~--Consd. I?e_Venour’s 8. E., Venour v Soellon 

(1876), 2Ch. D. 622. Refd. Re Bethlem Hospital (1875), 


4, 19 Hq. 457; Stanford v. Koberts (1882), 52 
L. J. Ch. 50. 


C. After Settled Land Act, 1882. 


See 1925 Act, s. 73 (1), (3), (4), (13). 

184. Estates or capital money settled upon 
different limitations— With same tenant for life./— 
The powers conferred by 1882 Act, upon a tenant 
for life are, pursuant to sect. 53 to be exercised 
with a due regard to the interests of all parties 
entitled under the settlement & the discretion 
vested in him by the Act as to the application of 
capital moneys must not be so exercised as unduly 
to prejudice such parties, but where it is a matter 
of doubt then the discretion of the tenant for life, 
if fairly exercised, ought to prevail. Four estates 
A., B., C. & D. were devised by the same will in 
trust for the same tenant for life. After her death 
estates A., B., & C. were devised to different 
persons in strict settlement & a long term of 
years was created in estate D., subject to which 
such estate was devised as to one moiety to the 
uses of estate A. & as to the other moiety to the 
uses of estate B. The trusts of the term were for 
the payment off of the incumbrances on all four 
estates in the order in which they were devised. 
Upon an application by the tenant for life :—Held : 
hiss yeas the interposition of the term of 
years, estate B., & one moiety of estate D.. 


uv 2 


292 


Sect. 1.—I Gh stg drag: with capital money: Sub- 
sect,6,C. Secta. 2,3, 4 & 5.) 


constituted one settled estate within 1882 Act, & 
capital moneys arising from the moiety of estate 
D. were applicable for improvements on estate B. ; 
it appearing that this application of the moneys, 
though it might ony would not endanger the 
papment of the incumbrances on the other estates. 
—Ré STAMFORD’S (LORD) SETTLED ESTATES (1889), 
43 Ch. D. 84; 58 L. J. Ch. 849 ; 61 L. T. 504; 88 
Aas Distd. Re Parti 
NNO = . Re Part , : , 

1Ch. 711. Refd. Re Mande ae Mi riety alee 

Gerard’s 8S. E., [1893] 3 Ch. 252; Re Thomas, Weatherall 

v. Thomas, {1900} 1 Ch. 319. 

185. Estates or capital money settled upon 
similar limitations—By different instruments. ]|— 
Re Munpy’'s SETTLED Estates, No. 114, ante. 

186. -] — Testator, by will in 1844, 
settled freeholds in strict settlement. By deed in 
1845 he declared trusts of money to be invested 
in lands to be settled on himself for life, with 
remainders on limitations identical with those 
declared by the will, but not declared by reference 
thereto, except that two terms of years were inter- 
posed. The powers & provisions of the two instru- 
ments Pied in several particulars, e.g. by the 
settlement the tenants for life were made im- 
peachable for waste; there were powers of sale 
& exchange, & a special provision for apportionment 
between capital & income of rents & royalties 
derived from any mines purchased under the trusts 
of the settlement: & this provision differed from 
that of Settled Land Act. The same persons were 
trustees of both instruments. On the application 
of the tenant for life under both instruments, the 
terms of years having ceased :—Held: the two 
instruments formed one scttlement, & capital 
money in the hands of the trustees under the settle- 
ment might be applied towards improvements on 
the lands settled by the will, provided the improve- 
ments were such as would be equally authorised 
on the lands subject to both instruments.—- 
Re BYNG’s SETTLED Estates, [1892]2 Ch. 219; 61 
L. J. Ch. 511 3; 66 L. T. 754; 40 W. R. 457. 
Annotations :—Consd, Re Monson’s S. E., (1898] 1 Ch. 427; 

Re Stafford’s Settimt. & Will, Gerard v. Stafford, [1904] 

2Ch. 72; Re Coull’g 8. E., [1905] 1 Ch 712. 

See, generally, SETTLEMENTS. 

187. Capital arising from lands in Ireland — 
For improvements on lands in England.]—The 
tenant for life of estatesin England & Ireland which 
were settled by the same will & upon the same 
trusts, laid out considerable sums on improvements 
upon the estates in England in pursuance of a 
scheme approved of by the trustees of the settle- 
ment, & was desirous that the trustees should apply 
capital moneys in their hands, being the proceeds 
of the sale of inde of the estates in Ireland, in re- 
paying him the sums already laid out on such 
improvements, & in completing the improvements 
authorised by the scheme which was left at the 
chambers of the judge. On a summons by the 
tenant for life against the trustees as defts. :— 
Held: the capital moneys in the hands of the 
trustecs arising from the sale of part of the estates 
in Ireland might be applied in payment for 
improvements on the estates in England. 
Re EyRE Coote, Coote v. CADOGAN (1899), 81 
L. T. 535. 

See, also, Nos. 76, 77, ante. 








Sect. 2.—DISCRETION OF TRUSTEES OR COURT. 
See 1025 Act, ss. 88, 84, 87; sched. III., 
ar 


LAND IMPROVEMENT. 


Note.—The former practice requt the approval 
of a scheme by the trustees having been rendered 
obsolete by 1925 Act, as. 84 (1), 87, the cases decided 


thereon have been omitted. 


188. Duties of court—Not merely ministerial.]— 
Where an application is made to the ct. under 
1882 Act, s. 26 (2) (iii.), for an order sanctioning 
the application of capital moneys in paying for 
work done under a scheme of improvements 
approved by the trustees, the duties of the ct. are 
not merely ministerial; it has a discretion, & 
must be satisfied that the scheme is a proper one. 
It is not sufficient to show that the trustees have 
approved the scheme & the work has been done in 
pursuance of it.—Re KEckK’s SETTLEMENT, [1904] 
2 Ch. 22; 73 L. J. Ch. 262; 90 L. T. 118; 52 
W. R. 362; 20 T. L. R. 156. 

Annotation :—Consd. Re Egmont’s 8. E., Lefroy v. Egmont, 

[1906] 2 Ch. 151. 

189. Discretion of court—- Where no scheme 
submitted under former practice—Whether limited 
to cases where tenant for life might have submitted 
scheme.]|—-Re WORMALD’S SETTLED ESTATE, WorR- 
MALD v. OLLIVANT, [1908] W. N. 214. 

190. Exercise of discretion—What trustees may 
consider.|—-Where under 1882 Act, s. 26, a tenant 
for life submits for approval to the trustees of the 
settlement a scheme for the execution of an im- 
provement the duty of the trustees is confined to 
seeing that the improvement proposed is an im- 
provement authorised by the Act, namely, that it 
is for the benefit of some land comprised in the 
settlement ; that the scheme for the execution of 
the improvement is a proper one for carrying out 
the particular improvement ; & that in submitting 
the scheme to the trustees the tenant: for life is 
acting bond fide & on competent skilled advice. 
The trustees are not concerned with the general 
policy pursued by the tenant for life in improving 
the property nor, in a case where there is capital 
money in hand, with the amount already spent on 
improvements.—Re EGMONT’s (FARL) SETTLED 
ESTATES, LEFROY v. EGMONT (EARL), [1906] 2 
Ch.151; 75 L. J. Ch. 649 ; 95 L. T. 187; 54 W.R. 
504; 22 T. L. R. 430. 


191. ——— Delay in application of tenant for life.] 
—Re ALLEN’S SETTLED ESTATE (1909), 126 
L. T. Jo. 282. 


Improvements as to which trustees or court have 
discretion.]—Sce Sect. 1, sub-sect. 3, ante. 

192. Improvements executed out of income— 
Not authorised out of capital at time of execution— 
Whether subsequently recoverable.|——Re ORMROD’S 
SETTLED EstaTE, No. 14, ante. 

198. ——— Authorised out of capital at time of 
execution—-Statutory powers extended by settle- 
ment.|—-In Aug. 1919, before ordezing certain 
necessary improvements to the mansion house the 
life tenant asked the estate solrs. if they could be 
paid out of capital. The solrs., forgetting that the 
statutory powers had been widely extended by the 
settlement, replied in the negative. The life 
tenant accepted this view & ordered the work at 
his own expense without any scheme, & not- 
withstanding a suggestion as to the applicability 
of capital in a subsequent letter of Apr. 1920, from 
one of the partners, who did not know of his firm’s 
previous letter to the contrary, he not only made 
no claim for recoupment out of capital, but went 
on to pay the final instalment out of his own pocket 
on Oct. 16, 1929. In Apr. 1921, the life tenant 
met with a serious accident, & from that time until 
his death on Mar. 31, 1922, he was unable to attend 
to business. On May 23, 1923, his exors. applied 
for recoupment under 1890 Act, s. 15 :—Held: 


eno. 


Part II].—Unper Serriep Lanp Act, 1925. 


in the above circumstances, the discretion under 

1890 Act, s. 15, ought to be exercised, & the applica- 

tion allowed.— Re St. GERMANS SETTLED ESTATES, 

{1924] 2 Ch, 236; 93 L.J.Ch. 611; 132 L. T. 55. 

A saterp fund created by settlor.}—See Nos. 174, 
, ante. 


Sect. 3.—EXECUTION OF IMPROVEMENTS. 

See 1925 Act, ss. 86, 87, 89. 

194. By limited company—For shares in com- 
pany.}—-Where the evidence is clear that, under the 
circumstances of the case, to allow a scheme, 
whereby a co. is to execute improvements within 
Settled Land Acts, is more beneficial to the estate 
than expending capital on moneys thereon, the 
ct. may sanction the scheme, although one of the 
terms is a sale of part of the settled land, necessary 
to enable the co. to carry out the improvements, 
in consideration of fully paid up shares in the co.- 
Re ORWELL PARK ESTATE (1894), 8 R. 521. 


195. Power of tenant for life to cut timber— | 


‘“‘Timber not planted or left standing for shelter or 
ornament.’’|—In an action to restrain the cutting 
of timber on the ground of equitable waste, the 
question to be decided is whether the timber was 
in fact planted or left for ornament or shelter, 
not whether it 1s ornamental or useful for shelter ; 
but the ct. will accept the evidence of competent 
persons, founded on inference from the present 
appearance & condition of the timber, as some 
evidence that it was so planted or left. 

I quite accept the argument which was put 
forward on behalf of defts. that although the issue 
is ultimately for the ct. to determine whether the 
timber has or has not been left for shelter or orna- 
ment, that issue is not determined by saying 
whether in the opinion of the ct. the timber is 
ornamental or not. That is not the issue. If the 
timber has been planted or left by the owners of 
the estate for the time being for shelter or for 
ornament, that is protected under the rule which 
protects ornamental timber, even though the 
opinion of persons at the present day may be that 
the timber in its position is not in fact ornamental 
(NSWINFEN KapDy, J.).—WELD-BLUNDELL v. WOL- 
SELEY, [1903] 2 Ch. 664; 73 L. J. Ch. 45; 89 
L. T. 59; 51 W. R. 635; 47 Sol. Jo. 653. 

ee generally, AGRICULTURE, Vol. II., pp. 106 
et seq. 


SECT. 4.—MAINTENANCE, REPAIR AND INSURANCE 
OF IMPROVEMENTS. 
See 1925 Act, s. 88. 


Sect. 5.—IMPROVEMENT CHARGES, 

See, now, 1925 Act, ss. 73 (1) (xiii), 88 (6). 

196. Reimbursement of tenant of life—Whether 
allowed—Charge created under Improvement of 
Land Act, 1864 (c. 114).)—Re KNATCHBULL’s 
SETTLED Estate, No. 65, ante. 

.J}—Re Howagp’s SETTLED 











stares, No. 66, ante. 











-}-—~ Where improvements 
Land Acts have been effected 
upon settled land & paid for with money borrowed 
& repayable by a rentcharge under above Act, 
the ct. cannot under 1890 Act, s. 15, direct the 
trustees to apply capital moneys in their hands in 


repaying to the tenant for life any instalments of 


authorised by Settled 
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such rentcharge paid by him before the date at 

which he has required provision to be made for 

peyment or redemption under 1887 Act.—Je 

ALISON'S SETTLED EstaTE#, [1892] 3 Ch. 522; 61 
L. J. Ch. 712; 41 W. R. 15. 

Annotations -—Folld. Re Bristol’s S. E., (1898) 3 Ch. 161. 
Refd. Re Tucker's S, E., [1895] 2 Ch. 468; Verney’s 
8S. E., {1898} 1 Ch. 508. 

199. ——. Charge of land drainage — 
Confined to capital.]— Where settled land is subject 
to a charge for land drainage improvements, 
repayable by instalments, money, in the hands of 
the trustees of the settlement, which is applicable 
as capital money arising under 1882 Act, may now, 
under 1887 Act, be from time to time conlied in 
payment of such portions of the instalments as 
represent capital, so as to relieve the tenant 
for life from the payment thereof, but such mone 
ought not to be applied in payment of such 
ortions of the instalments as represent interest.— 

ve SUDELEY’sS (LORD) SETTLED KsTATEs (1887), 

37 Ch. D. 123; 57 L. J. Ch. 182; 581. 17.7; 36 

W.R. 162; 4 T. L. R. 139. 

Annotations :—Distd. Re Egmont’ 8. E. (1890), 45 Ch D. 
395. Reftd. Re Howard’s 8. K., {1892} 2 Ch. 239233 de 
Vernoy’s S K., (1898) 1 Ch. 508. 

200. -|— This was an adjourned 
summons asking for a declaration that trustees 
might apply capital in payment of such part as 
represented principal of (a) rentcharges due to the 
Inclosure Comrs. for money borrowed for land 
drainage, (b) a rentcharge payable under an order 
made on June 2], 1883, by the Land Comrs., 
intituled under the Improvement of Land Act, 
1864 (c. 114), & the Settled Land Act, 1&82 (c. 38). 

On June 18, 1550, Kay, J., authorised certain 
payments in respect of the land drainage rent- 
charge, & directed the second part of the summons 
to stand over for further evidence showing that the 
work done came within the description of improve- 
ments in sect. 25 of 1882 Act. The Inspector 
of Works of the Land Comrs. had made a certificate 
in Apr. 1883, in which he stated that the works 
consisted of new farm buildings, conversion of a 
barn into a cowhouse, a new roof to a cowhouse, 
a new cowhouse, & re-arrangement of buildings, 
that £1,904 10s. 3d. had been expended in executing 
the works in accordance with the plans & specifica- 
tions approved by the Land Comrs., & that in his 
opinion the works “ will produce a permanent 
improvement in the yearly value of the land 
exceeding the yearly amount proposed to be 
charged thereon.” ‘There was no satisfactory evi- 
dence of the nature of the works executed, but 
it was contended that the certificate was sullicient 
to show that the works were permanent improve- 
ments within 1882 Act :—Held: (1) there was no 
evidence here that the work done was not work for 
which the tenant for life was liable, nor that the 
work came within the description of improvements 
in sect. 25 of 1882 Act; (2) without such evidence 
the ct. could not authorise the trustees to apply 
capital in payment of the rentcharge payable under 
the order made by the Land Comrs.—Re NEWTON'S 
SETTLED EsTATLs (1889), 61 L. ‘I’. 787; subsequent 
proceedings, [1890] W. N. 21, C. A. 

201. ——— As to instalments already paid.]| 
—Re HOWARD’s SETTLED ESTATES, No 88, ante. 

202. —— —— ——.]—He DALIsON’s SETTLED 


are ns No. 198, ante. 








ame 








203. J—The ct. will not, under 
1890 Act, s. 15, make a prospective order directing 
future capital money to be applied in repayment 
to the tenant for life of money expended by him 
on permanent improvements he has already 
executed, or in repayment to him of moneys paid, 





semper cece. 
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Sect. 5.—Improvement charges. Sect.6. Part IV. 


Sects. 1 & 2.) 


or to be paid, in keeping down rentcharges created 

by him for raising money for such improvements.— 

Re BRISTOL’S (MARQUIS) SETTLED ESTATES, [1893] 

8 Ch. 161; 62 L. J. Ch. 901; 69 L. T. 804; 42 

W. R. 46; 37 Sol. Jo. 716; 3 R. 689. 

Annotations :—Consd. Re Norfolk's Parliamentary Estates, 
Norfolk v. Herries, [1900] 1 Ch. 461. Refd. Re Egmont’s 
8. E., Lefroy v. Egmont, [1906] 2 Ch. 151. 

204. Payment to obtain transfer of charges 
—To secure lower rate of interest.|Re VERNEY’S 
SETTLED ESTATES, No. 90, ante. 

205. Redemption of rentcharge— Bonus re- 
quired by owner as condition of redemption.|— 
Held: by 1887 Act, s. 1, the trustees of a settled 
estate are authorised to apply ‘‘ capital moneys,”’ 
in redeeming a terminable rentcharge, granted in 
consideration of money borrowed for the purpose 
of effecting ag ea eeae on the estate, by paying 
not only the balance of principal remaining un- 
paid, but also a reasonable & proper sum by way 
of bonus to compensate the lender for loss of interest 
by reason of the redemption.—Re EGmMont’s 
(LORD) SETTLED ESTATES (1890), 45 Ch. D. 395; 
59 L. J. Ch. 768; 63 L. T. 608; 38 W. R. 762 ; 
6T. L. BR. 46], C. A. 





Annotations :—Consd. Re Howard’s S. H., [1892] 2 Ch. 233; | 


Re Vernoy’s S. E., [1898] 1 Ch. 508. 


Refd. Re Dalison’s 
S, H., [1892] 3 Ch. 622. 


Sect. 6.—PROCEDURE. 

See 1925 Act, ss. 84, 113. 

206. Application to court-— For payment out— 
How made.|—Pectitions were presented by the 
governors of two hospitals under Lands Clauses 
Consolidation Act, 1845 (c. 18), & other Acts, 
asking for the payment out of ct. of large sums of 
money, being the purchase money of land in the 
metropolis belonging to tho hospitals, & for the 
investment of such sums, by 1882 Act, in the con- 
struction of a sca wall. It was contended by the 
Metropolitan Board of Works that the proper 


LAND IMPROVEMENT. 


method of procedure was by summons in chambers 
under R. S. C., Ord. 55, r. 2 (7), & not by petition : 
—Held: though applications like the present 
one fell within R. S. C., Ord. 55, yet, as the present, 
petitions were a cheaper & more expeditious 
method of procedure than summonses, the ct. 
would exercise the discretion conferred upon it by 
R. 8S. C., Ord. 70, r. 1, & allow the present applica- 
tion; but those who proceeded by petition in 
matters which could be done by summons, did so 
at the risk of having to pay any additional costs 
they might incur thereby.—He BETHLEHEM & 
BRIDEWELL HOoOspITALs (1885), 30 Ch. D. 541; 
54 L. J. Ch. 1143; 538 L. T. 558 ; 34 W. R. 148 ; 
1T. L. RB. 681. 

Annotations :—Refd. Re Martin & Varlow (1894), 43 W. R. 


247. Mentd. Ex p. Castle Bytham, Ez p. Mid. Ry., {1895} 
1 Ch. 348, 
See, generally, COMPULSORY PURCHASE OF 


LAND, Vol. XI., pp. 250, 251, 268, 269, Nos. 1537- 
1548, 1917-1920 ; & PRACTICE. 

207. ——— Trustees & tenant for life to appear 
separately.|—Re BROADWATER ESTATE, No. 99, 
ante. 

208. ——— Whether trustees can be heard in 
support of application by tenant for life—Interests 
of tenant for life & remaindermen in conflict.}— 
Held: the ct. will not hear counsel for the trustees 
of a settlement in support of an application 
by-the tenant for life when his interest is opposed 
to those of the remaindermen, it being the duty 
of the trustees to act as a check upon him. Qu.: 
whether the expense of improvements on lands 
which have been sold, & so are no longer comprised 
in the settlement, can be afterwards paid out of 
capital money.—Re HOTCHKIN’S SETTLED ESTATES 
(1887), 35 Ch. D. 41; 561L. J. Ch. 445; 56L. T. 
244; 35 W. R. 463; 3 T. L. R. 401, C. A. 
Annotations :—Refd. Re Howard’s S. K., [1892] 2 Ch. 233. 

Mentd. He Lytton’s Will, Knebworth S. E. (1888), 38 


Ch. D. 20; Re Dalison’s S. E., (1892) 3 Ch. 522; Re 
Maillard’s 8S. K., [1893] 3 Ch. 116. 


What court has Jurisdiction.|—See 1925 
Act, s. 113. 

Appeals.|—See R. S. C., Ord. 54D., r.5; &, 
generally, PRACTICE. 





Part IV.—Under Private Improvement Acts. 


Srectr. ].—IN GENERAL. 


209. ‘‘ Improvements ’? — Drainage Act — 
Whether farm buildings included.]—A local Act 
empowered a drainage co., with leave of inclosure 
comrs., to contract with owners of estates, having 
a limited interest, to execute works of drainage, 
irrigation, warping, reclamation, inclosure, & 
improvement, & if beneficial, the owner might 
charge the expense on the inheritance. The 
statute defines the works that might be done to 
include engine houses, tile sheds, buildings, etc., 
& all other works necessary & proper for executing 
the contracts. M. beinga limited owner contracted 
for works, some of which consisted of cowsheds, 
additiona] farmhouses, cider houses, which would 
be rendered necessary for the farm after the 
drainage works were executed :—Held: such 
buildings were not authorised either under the 
word *‘ improvements,” or under the words ‘‘ works 
necessary for executing the contracts.’’—WEsT 
OF ENGLAND DRAINAGE Co, v. INCLOSURE COMRS. 
(1862), 26 J. P. 644. 


210. ——— Effect of Improvements Company’s 
Act on power of borrower—Borrower’s powers 


limited by statute..—Lands Improvement Com- 

pany’s Acts, 1853, 1855, & 1859, which empower 

the co. to make improvement loans to landowners, 
including corpns. holding lands, to be secured by 

a charge on the fee of lands to be improved under 

the hand & seal of the Inclosure Comrs. do not 

enable a corpn. under a prior statutory prohibition 
against borrowing on land beyond a certain limit 
to exceed the limit for the purpose of effecting 
improvements on their lands. ; 
The Act of 1853 provided that the execution 
by the comrs. of any charge in pursuance of the 
Act should be conclusive evidence of such charge 
having been duly made & executed, & being a valid 
charge under the Act :—Held: he sect. was con- 
clusive as to the observance of the formalities 
required by the Act, but was not conclusive as 
to the capacity of the landowner to contract.— 

WENLOCK (BARONESS) v. RIVER DEE Co. (1888), 

38 Ch. D. 534; 57 L. J. Ch. 946; 59 L. T. 485; 4 

T. L. R. 438, C. A. 

Annotations :—Consd. A.-G. v. L. C. C. (1901), 70 L. J. Ch. 
367. Refd. Pollock v. Lands {mprovement Co. (1888), 
58 L. T. 374: Re National Debonture & Assets Conn 
1891] 2 Ch. 505. entd. Jenkin v. Pharmaceut 

. of Great Britain, (1921) 1 Ch. 392. 


Parr [V.—Unper Private Improvement ACTs. 


211. ‘‘ Works necessary for executing con- 
tracts ’’—Drainage Act—Whether farm buildings 
included.}—West OF ENGLAND DRAINAGE Co. v. 
INCLOsURE Comrs., No. 209, ante. 

212. ‘‘Qwner of limited interest in land ’’— 
Purchaser in possession subject to vendor’s lien.|— 
The special Act 11 & 12 Vict. c. cxlii, incorporating 
a co. for the purpose (inter alia) of draining & 
reclaiming land, empowered the ‘‘ owner of a 
limited interest in land ” to contract with the co. 
for the execution of drainage & reclamation works, 
& for that purpose to charge on the land, in the 
mannner provided by the Act, the cost of executing 
the works. The Act defined the term ‘‘ owner of 
a limited interest in land,’’ as including ‘‘ any 
person entitled to any land subject to any ee 
or charge thereon, provided such person shall be 
in possession of the land mortgaged or charged ”’: 
—Held: this definition included a purchaser in 
possession of land upon which the vendor had 


a lien for unpaid purchase-money.— LANDOWNERS 


WEST oF ENGLAND & SoUTH WALES LAND DRAIN- 
AGE & INCLOSURE Co. v. ASHFORD (1880), 16 
Ch. D. 411; 50 L. J. Ch. 276; 44 L. T. 20; sub- 
sequent proceedings (1884), 33 W. R. 41. 

Annotations -—Mentd. Re Romford Canal Co., 


85; Howard wv. Patent Ivory 
Patent Ivory Manufacturing Co 
Re Mersey Ry. (1895), 64 L. 


218. 


Ch. 625. 





Land Drainage & Enclosure Companies Act, 1848. 

~-ACLAND v. NAPLETON (1888), cited in 59 L. T. 

at p. 310; 36 W. R. at p. 829. 

Annotation :—Apld. Goodden rv. Coles (1888), 36 W. R. 828. 
214, -.—The vicar of a parish 











mortgaged a part of the glebe under the powers of 


a statute giving owners of limited interests in land 


power to charge the costs of certain improvements 
on the land. The mtgee. brought an action for 


payment, or foreclosure, or sale:—Held: the 
patron having no interest in the soil, but only in 
the right of appointment to the cure of souls, need 
not be joined as a party to the action.—_ GOODDEN 
v. COLES (1888), 59 L. T. 309; 36 W. R. 828. 

See, also, No. 221, post. 

Whether share in company an Interest in land 
—Within Statutes of Mortmain.}]—See CHARITIES, 
Vol. VIII., p. 272, No. 376. 


SEcr. 2.—IMPROVEMENT CHARGES. 

215. Right to—Advance for improvement ultra 
Vires.]—A co. having powers by its private Acts 
of Parliament to vance money for certain 
improvements to land, but not for building 
mansions, applied to the Inclosure Comrs. for an 
absolute order, under Improvement of Land Act, 
1864 (c. 114), s. 49, for a charge upon the inherit- 
ance of land, the mansion upon which had been 
added to in pursuance of a provisiona] order 
granted by the comrs. under sect. 27 of that Act 
& 33 & 34 Vict. (c. 56) & 34 & 35 Vict. (c. 84). 
The co. had not obtained any sanction from its 
Bhareholders under Improvement of Land Act, 
1864 (c. 114), s. 54, for the extension of its powers ; 
& the form of the absolute order applied for was 
that which created a first charge on the land under 


PART IV. SECT. 2. 
Pin lS Hy Senttiuk Doe 
y. rain- 
age & Improvement bon. Act, 1856, a 


Pocock’s 


Claim, Trickett’s Claim, Carew’s Claiin (1883), 24 Ch. D. 
Manufacturing Co., Re 
. (1888), 38 Ch. D. 156; 


Glebe lands—Vicar.]—A vicar is the 
‘‘ owner of a Jimited interest in land ”’ in regard 
to the glebe of the parish, for the purposes of the 
Landowners, West of England & South Wales 





co. was incorporated for the purpose 
of advancing money for the improve- 
ment of land, the expenses oO 
improvement to be charged on the fee 
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sect. 59 & ached. B. of the Act of 1864 :—Held : 
upon a rule for mandamus to compel the comrs. 
to grant this absolute order, by reason of 33 & 84 
Vict. c. 56, 8. 9, no one could be entitled to an order 
in this form; & this co., without the aid of Im- 
provement of Land Act, 1864 (c. 114), 5. 54, was 
not entitled to an absolute order at all.—Re 
INCLOSURE Comrs., Ex p. LANDS IMPROVEMENT 
Co. (1879), 41 L. T. 407, D. C. 

216. ——— Action for declaration — Necessary 
parties.|—Scorrish Wipows’ Funp v. CRalG, 
No. 221, poat. 

217. Validity—Whether certificate of Inclosure 
Commissioners conclusive.|—-WENLOCK (BARONESS) 
v. RIVER DEE Co., No. 210, ante. 

218. Priority—Part of land subject to prior 
charge.|}—The Lands Improvement Company’s 
Act, 1853 (c. cliv), s. 51, enacts that when the 
inheritance of any land is charged under the Act 
with any money, the co. shall have a charge upon 
such land, & such charge shall have priority over 
every other then existing & future charge what- 
soever, except quit rents, etc. Provided that, in 
case a part only of the land is subject to a mtxe., 
such charge shall have priority over the mtge. 
only to the extent of a due proportion of such 
charge, to be acertained & apportioned by the 
comr. The proviso to that sect. was repealed by 
Lands Improvement Company’s Amendment Act, 
1855 (c. lxxxiv), s. 14, which re-enacted it down 
to the words ‘‘ to be ascertained,” etc., for which 
were substituted the words ‘‘ when & so s00n as 
the same shall be ascertained under & pursuant 
to sect. 70, of the recited Act.” Sect. 70 enables 
the comrs., in the case of a part of the land only 
being mortgaged, to apportion the charge so that 
the part mortgaged should after apportionment 
be subject only to an apportioned part of the 
charge, & this upon the application of the mtgee. 
without the consent of other parties. The Lands 
Improvement Co. advanced money upon land, 
part of which was mortgaged, & obtained a ront- 
charge upon the land of £104 6s. 6d. This deft. 
agrecd to purchase from them, as a prior charge, 
but objected afterwards to complete, on the ground 
that the charge was subsequent to the mtge. :—- 
Held: Lands Improvement Company’s Act, 1853 
(c. cliv), 8. 51, gave the co. a prior charge over 
every part of the land, & the effect of Lands 
Improvement Company's Amendment Act, 1855 
(c. xxiv), 8. 14, was, that that charge was to remain 
prior over every part until after an apportion- 
ment should be made under sect. 71, when the 
mortgaged part would be charged only with a due 
proportion.—LANDs IMPROVEMENT Co. v. RICH- 
MOND (1855), 17 C. B. 145: 25L. J.C. P. 735 26 
L. fT. 0.8. 105; 19 J.P. 8060; 4W. RR. 197; 139 
E. R. 1024. 

219. Construction of successive statutes.) 
—Two separate land improvement cos. were 
incorporated by private Acts, the one by an Act of 
1849 & the other by an Act of 1853. Both Acts 
contained a sect. which provided that, upon the 
final order or certificate of the Inclosure Comrs. 
of the execution of the improvements, the co. 
should have a first charge upon the inheritance 
of the improved land in priority over every other 
then existing or future charge. The co. of 1863 
having executed improvements of land, already 
subject to a charge in favour of the co. of 1849, 
contended that the charge of the co. of 1849 was 





of the lands :—Held: {it was not com- 
petent for the co. to maintain a personal 
action against a landowner for the 


h 
a fe annual charge upon the land under the 
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Sect. 2.—Improvement charges. Parts V. & VI.) 


displaced by the Act of 1853 :—Held: the two 
Actes were not irreconcilable & the charge which 
was first in order of time was entitled to priority.— 
PoLtocK v. LANDS IMPROVEMENT Co. (1888), 
37 Ch. D. 661 ; 57 L. J. Ch. 853 ; 58 L. T. 374; 36 
W. R. 617. 

220. Prior charge created by landowner. |— 
Pltf. co., which was incorporated by a special 
Act of Parliament, entered into a provisional con- 
tract in 1905 with the owners of certain land to 
execute inprovements on the land, the expense of 
which was to be charged upon the estate. The 
improvements were duly sanctioned by a pro- 
visional order of the Board of Agriculture, & by an 
absolute order dated Oct. 30, 1906, it was declared 
that the inheritance of the land in question was 
charged with the sum of £1,080, paid for the im- 
provements, & to be satisfied by a rent charge of 
£52 issuing out of the land for forty years :—Held : 
(1) pltfs. were under no obligation to investigate 
or inquire into the title of the land on which the 
improvements were executed; (2) pltfs. had by 
sects. 62 & 64 of their Act priority in respect of 





LAND IMPROVEMENT. 


their charge over mtges. created by the landowners 
before the date of pltfs.’ charge.—-GENERAL LAND 
DRAINAGE & IMPROVEMENT Co. v. UNITED COUNTIES 
Bank, Lrp. (1910), 1038 L. T. 418; 26 T. L. R. 619. 
221. Enforcement—By regener, on giebe.| 
—A rentcharge for a certain period of time, in 
arrear, charged by an order made by the Inclosure 
Comrs. upon the inheritance of the glebe lands of a 
rectory, under the provisions of a private Act, 
was, under the provisions of the same Act, ordered 
to be raised by a sale of the glebe lands. In an 
action by the owners of a rentcharge, in arrear, 
charged on glebe lands, for a declaration that they 
were entitled under the order made by the Inclosure 
Comrs. to a charge on the lands for the sums due 
& to become due of the rentcharge, & asking for 
a sale of the lands, the Ecclesiastical Comrs. were 
made defts. :—Held : on demurrer, they were not 
necessary parties.—ScoTrisH W1Ibpows’ FUND v. 
Craia (1882), 20 Ch. D. 208; 51 L. J. Ch. 363 ; 
30 W. R. 463. 
Annotations :—Consd. Bailey v. Badham (1885), 54 L. J. Ch. 
1067; Hambro v. Hambro, [1894] 2 Ch. 564. Refd. 
Northern Assce. Co. v. Harrison, [1889] W.N. 74; Hornsey 


District Council v. Smith, [1897] 1 Ch. 843; Blackburne 
v. Hope-Edwardes, [1901] 1 Ch. 419. 


Part V.—Under Land Drainage Acts. 


See, gencrally, SEWERS & DRAINS, 


222. Jurisdiction of court to sanction scheme— 
Under Settled Estates Act, 1877 (c. 18).] — An 
application was made asking that the ct. should, 
under above Act, sanction a scheme for draining 
an agricultural estate, & declare the expenses of 
the scheme to be a charge on the estate ; or, in the 
alternative, that petitioner might be at liberty 
to make permanent improvements under Land 
Drainage Act, 1845 (c. 56), & to charge the expenses 


on the estate under that Act :—Held: the ct. 
had no jurisdiction under above Act to sanction 
the scheme ; but a reference to chambers would be 
made under Land Drainage Act, 1845 (c. 56), 8. 4.— 
Re PoOYNDER’s SETTLED Estates, D1CKSON- 
POYNDER v. Cook (1881), 50 L. J. Ch. 753; 465 
L. T. 403; 30 W. R. 7. 

223. Tenant for life-—Includes ‘‘ tenant pur 
autre vie.’’]—A tenant pur autre vie is a “* tenant 
for life’? within Sewers Act, 1833 (c. 22), s. 24.— 
BLAYDES v. SELBY (1891), 7 T. L. R. 567. 


Part VI—Compensation for Improvements. 


By agricultural tenant.]—Sce 
Vol. II.. pp. 41 et seq. 

By mortgagee.]—See MoRTGAGE. 

By joint owners.]—Sce PARTITION. 

224. By purchaser— Sale set aside.] — Under 
powers contained in an Act of Parliament a railway 
co. bought part of a scttled estate from the tenant 
for life, & immediately resold to B. & C., who 


AGRICULTURE, 


expended large sums in permanent improvements. 
On the sale being set aside at the instance of the 
remaindermen, B. & C. were allowed such sums as 
they had expended in improvements. Interest 
at £5 per cent. allowed on such sums from the 
death of the tenant for life.—STEPNEY v. BIDDULPH 
po 5 New Rep. 605; 12 L. T. 176; 13 W. R. 
Annotation :—Mentd. Vyse v. Foster (1872), 27 L. T. 774. 





Act.—Sootrrisn DRAINAGE & IMPROVE- 
MENT Co. v. CAMPBELL (1889), 14 App. 
Cus. 139.—SCOT. 
PART V. 
h. ddvances to tenant for life — 


Payment out of fund in 
Advances to a tenant for life, under 
Drainage Act, 1842, should not be 
paid out of the fund so lodged in ct., 
such fund representing the corpus of 
the estate, & the tenant for life being 


bound to pay the annual instalments 
which fall due during his lifetime it 
being possible that al] instalments may 
become payable during his life.—lHe 
PUBLIC WORKS CoMRS., Hx fe eee 
DERT (1 856), 6 I. Ch. R. 3.— e 


court. 
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LAND REGISTRY. 


See REAL PROPERTY AND CHATTELS REAL; SALE 01 LAND. 


LAND REVENUES OF THE CROWN. 


See CONSTITUTIONAL Law. 


LAND SOCIETY. 


See BuILpING SOcIETIES. 
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LAND TAX. 


Sect. 1. NATURE OF LAND Tax . ; , ; ‘ 
Sect. 2. INCIDENCE . ; : : : : 
SUB-SECT. 1. PROPERTY (Giseeee , 
A. In General 
B. Hereditaments 
C. Tolls . 
D. Shares 
SUB-SECT. 2. Peeininn< OF ee Tax 
A. In General . : 
B. Deductions on Renteharees: Annuities, ote 
C. Exemptions é 
(a) Crown Lands 
(b) Poor Persons : ; 
(¢c) Colleges, Hospitals, tal. : . 
(d) Landowner Exempt from Income Tax 
(e) Property Exempted from Rates and Taxes 
(f ) Adjoining Land Exonerated . : 
(g) Under Particular Statutes . ‘ ‘ ; 
SuB-secT. 3. EFFECT OF SUBSEQUENT DEALINGS WITH LAND 
Secr. 3. COMMISSIONERS F ; 
SUB-SECT. 1. QUALIFICATION . i ; . , 
SuB-SEcT. 2. APPOINTMENT 
Sect. 4. ASSESSMENT 
SuB-SECT. 1. ASSESSORS. 
SUB-SECT. 2. DutTy TO ASSESS 
SUB-SECT. 3. PLACE OF ASSESSMENT 
A. In General . ; 
B. Property of New River Company . 
Sus-shcT. 4. MopE oF ASSESSMENT 
SUB-SECT. 5. DELIVERY OF ASSESSMENT. 


SuUB-SECT. 6. ASSESSMENT BY 'Two BoDIKS 

SUB-SECT. 7. RE-ASSESSMENT 
Secr. 5. APPEALS 2 
Sect. 6. COLLECTION . : ; 


SUB-SECT. 1. IN GENERAL ; : ‘ 
SuB-SEcT. 2. SuRPLUS LAND TAX . ; . : r 


Suct. 7. REDEMPTION . ; é : 
SUB-SECT. 1. WHO MAY REDEEM . 
SUB-SECT. 2. PROCEDURE FOR REDEMPTION 
SUB-SECT. 3. EVIDENCE OF REDEMPTION ‘ ‘ 
SUB-SECT. 4. WHAT INCLUDED IN REDEMPTION Contac: 
SuB-sEcT. 5. APPLICATION OF REDEMPTION MONEYS ; 
SuB-snct. 6. CHARGE ON LANDS IN FAVOUR OF OWNER WHO Reveeus 
SuB-SECT. 7. RAISING OF REDEMPTION MONEY ; : 
Sus-sectT. 8. Errecr OF REDEMPTION 
SuB-SECT. 9. Costs F ‘ . ; é ; ; : ‘ 
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Lanp Tax. 


See ESTATE AND OTHER 
DeEatTH DUTIES. 

INCOME TAX. 

REVENUE. 


Death Duties 


Income Taz ; A. 
Increment Value Duty. __,, 


Rating » RATES AND RATING. 
Revenue » CONSTITUTIONAL 

Law; REVENUE. 
Reversion Duty . .  y» REVENUE. 


Sect. 1.—NATURE OF LAND TAX. . 
1. Charge upon inhabitants of district.]—R. v. 
Lonpvown Gas Liaut Co., No. 54, post. 
2. Not a parochial assessment.] —- WATERLOO 
BRIDGE Co. v. CULL, No. 48, post. 


Sect. 2.—-INCIDENCE, 
SuB-SECT. 1.—-PROPERTY CHARGED. 
A. In General. 

See, generally, Land Tax Act, 1797 (c. 5); Land 
Tax Perpetuation Act, 1798 (c. 60). 

8. General words of Act—Cover property not 
Specifically mentioned.|—METROPOLITAN Ry. Co. 
v. FOWLER, No. 6, post. 

4, Manors— Fine due on admission.] — This 
question was truly considered as of great concern 
to the public at large. It has undergone a very 
deliberate examination, & we are all of opinion, 
that the lord of the manor is not bound to make 
any deduction, for the land tax, out of a fine due 
for admission on a descent, which is the present 
case. The grounds which led us to this deter- 
mination lie in a very narrow compass. In the 
first place, the land tax is annual, & however 

robable its continuance may be, there can be no 
egal presumption as to the future intentions of 
the legislature, & there can be no deduction, 
by anticipation, of an uncertain future burden. 
In the second place, the tax, though commonly 
called a tax upon land, is not, in its nature, a 
charge upon the land. It is a tax upon the facul- 
ties of men, estimated, first, according to their 
personal estate, secondly, by the offices they hold, 
& lastly, by the land in their occupation. The 
land is but the measure by which the faculties of 
the person taxed are estimated; &, where it is 
intended by the legislature that the burden should 
not ultimately rest upon the person charged, a 

ower of deducting is given him by the Act; as 
n the case of rents, & other certain outgoings. 
But no deduction is allowed for fines, which are 
uncertain (LORD LOUGHBOROUGH).—GRANT  v. 
rr (1781), 2 Doug. K. B. 724, n.; 99 E. R. 


B. Hereditamenis. 

See Land Tax Act, 1797 (c. 5), 8. 4. 

5. Easement — Pipes laid in street — Water- 
works company.]—A waterworks co. incorporated 
in pursuance of a local Act, were empowered to 
lay pipe in the streets, roads, etc., & did lay pipes 
accordingly. 


tax, as holders of land in a district within which | 


SECT. 2, SUB-SECT. 1.—B. 148.—AUB. 

a. Leasehold estate in Crown Lands.) 
—A.-G. POR QUEENSLAND & GOLDs- 
BROUGH MORTGAGE Co., LTp. v. A.-G. 
FOR COMMONWEALTH (1915), 20C. L. R. 


b. Grant of timber—dé right to 
enter & cut during term of years.}--A 
t of the timber upon a 

d & of the exclusive right 
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See CONFLICT OF LAW; 
DESCENT AND DISs- 
TRIBUTION ; ESTATE 
AND OTHER DEATH 
DUTIES. 

,», ESTATE AND OTHER 
DEATH DUTIES. 
», ECCLESIASTICAL Law. 


Succession 


Succession Duty 


Tithe 


they had pipes laid down, but in which they had 
no other property; & their goods were distrained 
for land tax. In an action of trespass for so 
taking the goods of the co.: plea: not guilty by 
statute :—Held: they were not liable to be 
assessed to the land tax for the land occupied by 
their pipes.—CHELSEA WATERWORKS CO. *. 

BowLeEy (1851), 17 Q. B. 858; 20 L. J. Q. B. 

5620; 17 L. T. O. S. 284; 15 J. P. 450; 15 Jur. 

1129; 117 FE. R. 1316. 

Annotations :-—Consd. R. v. East London Waterworks Co. 
(1852), 18 Q. B 705; Mot. Ry. v. Fowler, (1893) A. C. 
416. Refd. Waterloo Bridge Co. v. Cull (1858), 1 KL & 
i. 213; West Middlcoton Waterworks Co, v. Hampton 
Overscers (1859). 5 Jur. N.S. 1159; Taff Vale Ry. v, 
Cardiff Ry., (1917] 1 Ch. 209. Mentd. M.S. & L. Ry. 
. Doncaster Union (1893), Rydo, Rat. App. 318. 

6. Railway tunnel under highway — 
Special Act.]—A special Act. authorised the Metro- 
politan Ry. Co. to construct an underground 
railway, & provided that with respect to lands 
undtr a highway the co. should not be required 
wholly to take such lands, but might appropriate 
& use the subsoil & undersurface. Under this 
Act the co. constructed a tunnel under a highway 
for the purposes of the railway :-- Held: upon the 
true construction of their special Act the co. had 
with respect to the tunnel an interest in land & 
not merely an easement; the tunnel was a“ heres 
ditament ”’ within Land Tax Act, 1797 (ec. 5), 
8. 4, & the co. was in respect thereof chargeable 
with the land tax imposed by that statute. 

It is quite certain when one reads the whole of 
these words [of Land Tax Act, 1797 (c. 5), 8. 4] 
that there is no principle which would justify 
cutting down the general words used, & warrant 
the conclusion that property which comes within 
the description of the more general words is to 
be exempt from taxation because it is not specifi- 
cally mentioned (LORD HERSCHELL, (.).— METRO- 
POLITAN Ry. Co. v. FOWLER, [1803] A. C. 416 5 
62 L. J. Q. B. 553; 69 L. T. 390; 57 J. P. 
756; 42 W. R. 270; 9 T. L. RK. 610; 1 RR. 264, 

j 


. de 
Annotations :—Consd. Wostminster Corpn. ». Johnson, 
Westminster ont v. Fuller, [1904] 2 K. B. 737; Newton, 
Chambers v. Hall, (1907) 2 K. B. 446; CC. L Ry. . oar 
of London Land Tax Comrs, [1911] 2 Ch 467. Refd, 
Southport Corpn. v. Ormstock Unfon Assint. Com., [1884] 
1 qQ. B. 196. Mentd. Fariner v Waterloo & City Ry., 
{18 4 1 Ch. §273 Liverpool Corpn v, West Derby Union 
Assint. Com. (1908), 72 J. P. 397; Toronto Corpn. v. 
Consumers’ Gas Co., {1936} 2 A. C. 618; Taff Vale a 
v. Cardiff Ry., [1917] 1 Ch. 299; Derry v. Sanders, (1919) 
1K. B. 223. 
-.]—See, generally, EASEMENTS, Vol. XIX., 


pp. 7 et seq. 
7. Interest 





in land — Raljlway tunnel.] — 


The co. were assessed to the land METROPOLITAN Ry. Co. v. FOWLER, No. 6, ante. 


8. Whether subsoil Included — Vested in local 


upon the Jand & cut the timber durin 
a term of years is a grant of a leasehol 
estate in the land upon which the 
antee ig Hable to land tax.—TAxEs 
fece of ses) vw. Kaunrrt TIMBER Co., LID. 


enter 17 N. Z. L. R. 696.—N.Z. 
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Sect. 2.—Incidence: Sub-sect. 1, B., C. de D.; sub- 
sect. 2, A.] 

authority—Public conveniences under street.|— 
A sanitary authority providing & maintaining an 
underground lavatory & sanitary convenience for 
the use of the public under the powers conferred 
by Public Health (London) Act, 1891 (c. 76), 8. 4, 
& having the subsoil of the road vested in it under 
Public Health (London) Act, 1891 (c. 76), s. 4 
(2), has or holds a tenement or hereditament 
within Land Tax Act, 1797 (c. 5), s. 5, in respect 
of which it is chargeable with land tax.—WEST- 
MINSTER CORPN. v. JOHNSON, WESTMINSTER 
CORPN. v. FULLER, [1904] 2 K. B. 737; 73 L. J. 
K.B.774; 911. T. 334; 683. P.549; 53 W.R. 
4; 20T.L. BR. 701; 21. G. R. 1878, C. A. 

Annotations :—Folld. City of London Land Tax Comrs. v, 

C. L. Ry., [1913] A. C. 364. Refd. Ystradyfodwg & Fonts: 

pridd Main Sewerage Board v. Bensted, [1907] 1 K. B. 

490; Associated Newspapers v. City of London Corpn., 

[1916) 2 A.C. 429. 

9. —— Subsoil of highway ad medium 
filum — Adjoining land exonerated.] —- LoNDON 
(Ciry) LAND Tax Comks. v. CENTRAL LONDON 
Ry. Co., No. 109, post. 

Tolls.]|—See Sub-sect. 1, C., post. 


C. Tolls. 

Sce Land Tax Act, 1797 (c. 5), ss. 4, 122. 

10. Whether tolls Mable—Separate franchise.| 
——The Charing Cross Bridge co. were incorporated 
by Act of Parliament, & were authorised to build 
a bridge across the Thames & make approaches 
to it & take tolls from foot posecneers passing over 
the bridge. By the Act, half the bridge was to 
be in the parish of St. Martin in the Fields, in the 
county of Middlesex, the other half in the parish 
of Lambeth, in the county of Surrey. Under the 
provisions of the Act, the Hungerford Market 
co. had, by deed, granted to the Bridge co. for 
ninety nine years, leave & licence to construct 
on the wharf on the river side of Hungerford 
Market, in the parish of St. Martin in the Fields, 
such piers & toll-houses as might be necessary for 
the support & use of the bridge, & also a right of 
way over Hungerford Market for foot passengers 
to & from the bridge. A pier & toll-house at the 
Middlesex end of the bridge were built by the 
bridge co. under this deed on the market co.’s land, 
the land tax on which had been previously re- 
deemed. Another toll-house was placed on the 
bridge on a pier erected in the bed of the river, 
& tolls were received at this latter toll-house in 
respect of passengers landing on the bridge from 
steamboats :—Held: the tolls received by the 
bridge co. from passengers were not mercly a 

rofit derived from a beneficial occupation ot the 

and, but the right to them was a separate & dis- 
tinct franchise, & assessable as such to the land 
tax under Land Tax Act, 1797 (c. 5), 8. 4, & was 
not affected by the circumstance that the land 
tax on the land on which one of the termini was 
built had been redeemed—CHARING CRoss BRIDGE 
Co. v. MITCHELL (1855), 4 E. & B. 562; 3C. L. R. 
1101; 24 L. J. Q. B. 249; 25 L. T. O. S. 131; 
19 J. P. 505; 1 Jur. N. S. 608; 3 W. R. 378; 
110 K. R. 206, Ex. Ch. 

Annotations :—Distd. Tritton v. Nichols (1856), 20 J. P. 


o 787: New River Co. v. Hertford Land Tax Comrs. 
(1857), 2 H. & N 120; C.L. Ry. v. City of London Land 


Tax Comrs., [1911] 1 Ch. 467. Refd. Waterloo Bridgo 
Co. v. Cull (1859), 1 E. & B. 245: Met. Ry. v. Fowler (1891) 
0 qa B. 518: Newton, Chambers v. Hall, [1907] 3 








171i. How leviable—On company as 
corporate body.|—MORGAN v. LAND trax 


C. L. R. 661.—A 
171. —— 





DEPUTY Haan Comer. (1912), 15 
-]—A.-G. FOR QUEENB- 


Tax. 


11. -.|—A railway was constructed 
under statutory powers partly under lands pre- 
viously exonerated from land tax, partly under 
a highway adjoining exonerated lands. The co. 
were empowered to charge tolls for passengers & 
goods :—Held: the portion of the railway con- 
structed under the exonerated lands was free from 
land tax & the power to charge tolls for passengers 
& goods was not a new & separate franchise 
assessable in respect of that portion.—CENTRAL 
LONDON Ry. Co. v. LONDON (CiTy) LAND Tax 
Comrs., [1911] 1 Ch. 467; 80 L. J. Ch. 348; 104 
L. T. 245; 75 J. P. 292; 27 T. L. R. 206; 8 
L. G. R. 580; on appeal, [1911] 2 Ch. 467, C. A. ; 
sub nom. LONDON (CITY) LAND Tax COMRS. v. 
CENTRAL LONDON Ry. Co., [1913] A. C. 364, H. L. 
Annotations :—Mentd. Maclaren v. A.-G. for Quebec, [1914] 

A. C. 258; A.-G. of Southern Nigeria v. Holt (Liverpool), 

{19151 A. C. 599. 

12. What tolls Hable — Bridge tolls — Private 
property.|—The Act incorporating the Vauxhall 
Bridge co. authorised them to take tolls, & enacted 
that the shares of the proprietors should be per- 
sonal estate, & not in the nature of real property : 
—Held: the co. were liable under Land Tax 
Perpetuation Act, 1798 (c. 60), to be rated to the 
land tax in respect of their tolls. 

It was argued that the exemption in respect of 
tolls & duties contained in Land Tax Act, 1797 
(c. 5), 8. 122, excludes both tolls in question. We 
are, however, clearly of opinion that the tolls & 
duties therein mentioned are the tolls upon the 
ordinary turnpike road in which no private interest 
or profit exists. The tolls now in question are in 
the nature of private property. We therefore 
are clearly of opinion that the Vauxhall Bridge 
co. are liable to be rated to the land tax in respect 
of their tolls (per Cur.).—-VAUXHALL BRIDGE Co. 
v. SAWYER (1851), 6 Exch. 504; 20 L. J. Ex. 
304; 17L. T. O. 8S. 144; 15 J. P. 643. 

«innotations :—Folld. Charing Cross Bridge Co. v. Mitchell 
(1855), 4 K. & BB. 549. Consd. Newton, Chambers ¢. 
Hall, [1907] 2 K. B. 446. Retd. Tritton v. Nichols (1856), 
20 J. P. Jo. 787: New River Co. ». Hertford Land Tax 
Comrs. (1857), 2 H. & N. 129; Waterloo Bridge Co. tv. 
Cull (1859), 1 KE, & E, 213; (C. L. Ry. v. City of London 
Land Tax Comrs., [1911] 1 Ch. 467. 


13. Tax redeemed on land sup- 
porting bridge.|—CHAKING CROSS BRIDGE Co. v. 
MITCHELL, No. 10, ante. 

14. .}] — WATERLOO BRIDGE 
Co. v. CULL, No. 48, post. 

15. —— Bridge exempted from rates & 
taxes.|—By a local Act, the Battersea Bridge was 
exempt from rates & all taxes :—Held: by such 
exemption it was intended to exempt the tolls 
empowered by the Act to be taken for the use of 
bridge. 

In respect of the land tax it is impossible to 
separate the land from what it earns. ... If we 
are to give any meaning to this sect. we must 
say that it exempts not only the bridge, but what 
it earns (COLERIDGE, J.).—TRITTON v. NICHOLLS 
(1856), 28 L. T. O. S. 85; 5 W. R. 24; 20 J. P. 
Jo. 787. 

16. -——- -——— Bridge exempt from parochial 
rates & assessments.}—-WATERLOO BRIDGE Co. v. 
CULL, No. 48, post. 


























D. Shares. 
On what shares chargeable.|—Sce Land Tax 
Act, 1797 (c. 5), s. 57. 
17. How leviable—On company as corporate 
body.]—As to this second point (whether capital 


LAND & GOLDSBROUGH MORTGAGE Co., 
TD. v. A. e FOR COMMON WEALTH 
(1915), 20 C. L. R. 148.—AUS. 


Lanp Tax. 


of co. was liable to be taxed as corporate property 
or whether tax should have been laid upon such 
individual member of co. in his own word] it can- 
not bear question whether they should be taxed 
in their corporate capacity or as individuals. It 
was intended & it is the natural & proper way, 
to tax the corpn., in their corporate capacity. 
& this is what the Act manifestly meant: the tax 
is to be paid out of the stock: & this will occasion 
& proportionable deduction out of the dividends 
(Foster, J.).— ROYAL EXCHANGE ASSURANCE Co. 
v. VAUGHAN (1757), 1 Burr. 155; 1 Keny. 320; 
97 E. R. 248. 


SusB-sEcT. 2.—PAYMENT OF LAND TAX. 
A. In General. 

By whom payable.|—-See Land Tax Act, 1797 
(c. 5), 8. 4, 46. 

18. -——- Tenant prima facie liable — Landlord 
& tenant named in assessment.|—With respect to 
the public, the land tax is to be considered a 
tenant’s tax, whatever may be the view of it as 
between landlord & tenant, consequently where 
both are named & neither expressly rated, but 
the tenant pays, the tenant acquires a scttlement. 
—R. vv. MiItcHAM (INHABITANTS) (1783), Cald. 
Mag. Cas. 276; 1 Doug. K. B. 226, n.; 99 E.R. 
147. 

Annotations :—Folld. R. 
Cald. Mag. Cas. 379. R. vw. Folkestone (1789), 3 
Term Rep 6505. Refd. Goodchild v. St. John, Hackney, 
Trustees, Lamb v. St. John, Hackney, Trusteos, Hawkins 
v. Lamberhurst Churchwardens & Overseers (1858), EB 
& KF. 1; C. L. Ry. v. City of London Land Tax Comrs., 


C. 
[1911] 2 Gh. 467: Piggott , Cuckfield Union Assnt. 
Com. (1921), 125 L. T. 402. Mentd. Hales v. Freeman 


(1819), 4 Moore, C, P. 21. 
-|—(1) Land tax is a 


pees neti: Winchester (1784), 


19. 
tenant’s tax as between him & the public & con- 
sequently where both landlord’s & tenant’s names 
appear upon the rate it is primd facie a rating of 
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(2) Who is rated is a question of fact.—R. v. 
St. LAWRENCE, WINCHESTER (INHABITANTS) 
(1784), Cald. Mag. Cas. 379; 4 Doug. K. B. 190; 
99 EK. R. 834. 

Annotations :—As to (1) Refd. R. v. St. Jamen, Bury St 
Edmunds (1784), Cald. Mag. Cas, 385; R.v. Folkestone 
1789), 3 Term Rep. 505 ; Goodchild ». St. John, Hackney, 

rustees, Lamb v. St. John, Hackney, Trustees, Hawkins 

v. Lamberhurst Churchwardens & Overseers (1858), 

KR. B. & E. 1; Piggott v. Cuckfleld Union Assmt. Com. 

(1921), 125 L. T. 402. 

20. -]— Whether the landlord or 
tenant be rated to the land tax is a question of 
fact, to be found by the justices at sessions : 
if they state it as a fact, this ct. is precluded from 
considering whether they have drawn a right con- 
clusion, though they state all the other circum 
stances of the case. 

The land tax is primd facie a tenant's tax, & 
if nothing appear to the contrary, the occupier 
must be presumed to be the person rated 
(BULLER, J.).—R. v. FOLKESTONE (INHABITANTS) 
(1789), 3 Term Rep. 505; 100 KE. R. 702. 

Unless entitled to diplomatic im- 

munity.|—See Land Tax Act, 1797 (c. 5), 8. 46. 
Agreements for payment.]—Sce LANDLORD & 

TENANT. 

21. Whether landlord or tenant rated — 
Question of fact.|—-R. v. St. LAWRENCE, WIN- 
CHESTER (INHABITANTS), No. 19, ante. 

22. .|}—lh. v. FoLKESTONE (INHABI- 
TANTS), No. 20, ante. 

23. ——-- --—.]—In a settlement case depend- 
ing upon the pauper’s being rated, the justices at 
the sessions must state, as a fact, whether the 
landlord or tenant were rated; & if they only 
state the evidence of that fact, this ct. will send 
the case down to be restated.—R. v. RAINIAM 
(INHABITANTS) (1793), 5 Term Rep. 240; Nolan, 
222; 101 E. R. 135. 

24, Apportionment — Between tenant for life 
& remainderman.!——-Land tax, quit-rent, etc., not 
apportioned as between tenant for life & the 
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the tenant. 


SECT. 2, SUB-SECT. 2.—A. 


c. Whether landlord or tenant rated 
—Contribution by tenant.)}—A lessee of 
land ts Hable to pay contribution {jn 
respect of land tax paid by his land- 
lord.~-HOUISON v. METROPOLITAN 
MJTU\1L PERMANENT BUILDING & 
INVESTMENT ASSOCN., LTD. (1899), 20 

78. W.L. R. (L.) 316; 16 N.S. W. 
W.N. 99.-—AUS. 


d. ——— -~—.J—CooreR v. SPARKE, 
[1901] 1S. R.N.S.W.110; 18N. 8. W, 
W.N. 128.—AUS. 


24 i. Apportionment— Between tenant 
for life & remainderman.)—-The tenant 
for life is the only owner of the land for 
the purpose of taxation, & owners of 
estates In remainder are not Hable to 
taxation.—SENDALL vw LAND Tax 
FEDERAL COMR., CRACE v. LAND TAX 
FEDERAL Comr. (1911), 12 «. L. R. 
653.—AUS. 

24 ii. -J—An_ equitable 
tenant for life of land under a will died 
in Dec. 1916 :—Held: the estate of the 
life tenant was liable for payment of 
the whole of the tax upon the land for 
the year ending June 30, 1917.— 
RaBETY v. FORREST. atte 18 Ss. R&R. 
a S.W.131; 35 N.8. W. W. N. 48.— 


24 iii. -]1—The whole burden 
of the land tax is thrown upon the 
person for the time being entitled in 
eon to the rents & profits. 

here trustees are a in respect 
of a trust estate, the tax is payable out 
of income & not out of capital.—Ke 
GEORGETTI’8 WILL, GEFORGRTTI v. 
uecnoens (1900), 18 N. Z. L. BR. 849. 














@. ~——— As between vendor d- nur- 
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chaser.J—N. v. BLACKWOOD (1890), 16 
V. L. KR. 157.—AUS. 

f. -J—In order to ex- 
ompt an owner of land from payment 
of tax, the land must have passed from 
him, & the consideration passed from 
the transferee without any secret 
understanding or trust.— HARDING t. 
ep TAX Comits., [1891] A. C. 446.— 

















&. .}— HANN tt.) Cos- 
MOPOLITAN LAND BANK Co., LID. 
(1890), 16 V. Ia. RR. 805.— AUS. 

h. -—- - J—Er p. Hore 
(1904), 29 V. LL RR. &68.—- AUS. 

——— —~ vv. KING 





k. jJ—R 
(1904), 29 V. L. R. 949.— AUS. 

lL --—-- ——.]-— R. 1. ATKINSON 
(1906), 3 C. L. ht. 632.— AUS. 

m. --—A vendor of land 
is entitled to recover from the pur- 
chaser # sum which represents a portion 
of the federal land tax payable in 
respect of land whose improved value 
is equivalent to that the land sold 
proportionate to the period of the 

ear during which the purchaser has 

n in = possession.—PATTEKSON Wv. 
GE ace (1912), 14 CG. L. R. 348.— 











J— Re CLARKE & 
LEARMOUTH‘S CONTRACT, (1916) V. L. R. 
151.—AUS. 

0. —— —— Purchase of less than 
six hundred dc: forty acres.}—A. pur- 
chased from B. land Jess than 640 acres 
the minimum quantity Hable to land 
tax :—Held : . wag not entitled on 
completion to charge A. with the land 
tax from the date of A.’s possession, 
either as his proportion of the tax 
paid by B., or as an outgoing contracted 


to be paid for in respect of his purchase. 
—COUNTRY ESTAIES CO., LTD. v. 
GRAVER, [18595] A.C. 113. US. 


p. When payable-- On classification 
as ‘‘lunded estate.” }— Land docs not 
becoine a “ landed ostate ” prior to 
Classification, & there is no Hability 
to pay land tax prior to the time at 
which it has been valued & Classified 
under the Land Tax Acts.- KK. wv. 
BUCKLEY Swamp Kastare Co., LTp, 
(1892), 18 V. L. KR. 657.— AUS. 


q. )-- RR. ov. PALMER, 
(1905) V. L. RR. 30.-—-AUS. 

r. When asssament bool com- 
plete-—d& notice issued an Gazette. }— 
COOPER v. TAXATION COMRS. (1) (1897), 
19 N. 8. W. L. Rh. (E.) 1.-—AUSB. 

t. In case of joint tenancy. )-—-There 
is one assessment of land owned Jointly 
& only one deduction its allowable 
from that axsessment. — - TAXATION 
ComRns. tv. COVENY (18598), 19 N.S. W. 
L. RR. (L.) 231; 15 N.S. W. W.N, 42. 
— AUS. 

a. -——-.J)-— UNION TRUSTEE Co, 
OF AUSTRALIA, LTD. tt. LAND Tax 
FEDERAL Comk. (1915), 20 (. L. RR. 
526.—AUS. 

b. ——--.] — Several persons each 
of whom was a registered proprietor 
of a separate parcel] of land, entered 
into a partners P. & by the indenture 
of partnership it was provided that 
the assets & capital of the partnership 
should consist of the several parc, of 
land & certain chattele, but on the 
expiration or determination of the 

artnership the real estate should be 
K remain the property of cach tin- 
dividual in whose name it was shown to 
be in tho certificates of title :-—Held : 
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Sect. 2.—Incidence: Sub-sect. 2, A., B. & C. (a), 
(b), (c), (d) & (e).] 
remainder.—SuTTON v. CHAPLIN (1804), 10 Ves. 
66; 32 HE. R. 768. 
——.J]—-See REAL PROPERTY; RENTCHARGES 
& ANNUITIES ; SETTLEMENTS ; WILLS. 


B. Deductions on Rentcharges, Annuities, etc. 


See Land Tax Act, 1797 (c. 5), as. 5, 24. 

Rentcharges & annuities generally, see RENT- 
CHARGES & ANNUITIES. 

25. Duty of owner of charge to allow deduction 
—Unless terms of charge otherwise provide.]— 
If one covenants to pay an annuity to S. the cove- 
nantor shall not deduct for taxes ; for the charge 
is on the person of the covenantor, & not the 
land. ... So if H. grants an annuity to S. & 
afterwards secures it out of a real estate, there 
shall be no deduction for taxes; for the subse- 
quent security cannot lessen the effect of his 
former grant, which in its creation was tax-free 
(LORD COWPER, C.).—ROBINSON v. STEPHENS 
(1709), 2 Salk. 616; 91 E. R. 522, L. C. 

26. ——— -|— On a grant of a fee-farm 
rent, ‘‘ without any deduction, defalcation, or 
abatement, for or in any respect whatsoever,”’ 
the grantce is entitled to receive the full rent, 
without deducting the land tax.—BRADBURY v. 
ee (1781), 2 Doug. K. B. 624; 99 E. kh. 

De 
Annotations :—Folld. Parish v. Sleeman (1860), 1 De G. F. 

& J. 326. Refd. Fosting v. Taylor (1862), 26 J. P. 261. 

Mentd. Musgrave v. Kmmerson (1847), 10 Q. B. 326. 

27. What amount may be deducted — Sum in 
proportion to amount pee — Tenant under 
assessed deduct with the landlord pro rata only. 
—SHERINGTON v. ANDREWS (1698), Comb. 483 ; 
12 Mod. Rep. 171; 90 KK. R. 605. 

: -|} — The owner of a fec-farm 
rent issuing out of a manor, shall only pay taxes 
for the rent in proportion as the manor is taxed. 
—RANDOLPH v. BROCKMAN (1706), 7 Bro. Parl. 
Cas.1; 316. R.1, Hl. L. 

29. ~———.] — An annuity of £40 per 
annum charged upon land; the tenant insisted to 
have a deduction of 4s. in the pound for land tax, 
but because the assessment in the parish where 
the lands lay was no more than 2s. 6d. such a 
deduction was only allowed.—Kin@ v. WESTON 
(1709), 2 Iq. Cas. Abr. 62; 22 KE. R. 54. 
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30. ——.]—ATWOOD v. LAMPREY (1719), 
3 P. Wms. 127, n.; 2 Eq. Cas. Abr. 62; 22 E.R. 


pa -—Consd. Currie v. Goold (1817), 2 Madd. 163. 

31. —— x — An owner of a quit-rent 
shall pay taxes only in proportion to what the land 
pays; but if the matter has been examined by 
the comrs. of the land tax, this ct. will not re- 
examine it. 

A quit-rent, or fee-farm, in case of payment to 
the land tax, suppose a tax of 4s. in the pound, 
ought not to have 4s. in the pound deducted, 
unless the land, out of which such rent or fee- 
farm issues, pays 48. in the pound, but is to pay 
only in proportion as such land pays (Lorp 
COWPER, C.).—BROCKMAN v. HONEYWOOD (1716), 
1 P. Wms. 328; 24 E.R. 411, L. C. 

32. -| — Qu.: whether an annuity 
or rent-charge out of the profits of the New River 
co. is to bear the full assessment to the land tax, 
or is to have the benefit, according to the propor- 
tion, of a reduction, in consequence of an assess- 
ment upon the profits of the co. at an undervalue. 
—ADAIR v. NEW RIVER PLATE Co. (1805), 11 Ves. 


429; 32 E. R. 1153, L. C. 

Annotations :—Mentd. Cockburn v. Thompson (1809), 16 
Ves. 321; Meux v. Maltby (1818). 2 Swan. 277; Lcog v. 
Yonge (1830), 2 Sim. 369; Newton vw. Kgmont (1832), 
§ Sim. 130; Attwood v. Small (1840), 6 Cl. & Fin. 232 ; 
London Sewers Comrs v. Gellatly (1876), 24 W. R. 1059 ; 
Bedford v. Ellis, [1901] A. C. 1; Markt v. Knight 8.8. 
re Sale & Frazar v. Knight S.S. Co., {1910] K. B. 


ad 

38. Omission by person entitled to make 
deduction.|—ATWwoop v. LAMPREY (1719), 3 
P. Wms. 127, n.; 2 Eq. Cas. Abr. 62: 22 E. R. 54. 
Annotation :—Refd. Currie v. Goold (1817), 2 Madd. 163. 

34. .}—Where an annuity is given to a 
relation for life, & it has been paid for any length 
of years without any deduction for the land tax, 
it will be presumed to have been so paid by mutual 
consent, & the payer is not entitled to be relieved. 
—NICHOLLS v. LEESON (1747), 3 Atk. 573; 26 
BK. R. 1131, L. C. 

Annotation :—Apld. Currie v. Goold (1817), 2 Madd. 163. 

85. Jointure without any deduction — Whether 
land tax included.]|— Where a person had a power 
to make a jointure without any deduction for any 
charges imposed, or to be imposed, parliamentary 
or otherwise; this does not mean only such as 
are fixed & certain, but the land tax, though a 
fluctuating one, is clearly within the power.— 
BLANDFORD (MARCHIONESS) v. MARLBOROUGH 




















the partners were properly assessed 
as joint owners in respect of the un- 
improved value of the fee simple in 
he whole of the lands. —SsyMOUR 
Brotiukrs vo. Deputy FEDERAL ComMR, 
OF S. A. LaAnp Tax, [1918] 25 C. L. R. 
303.—-A US. 


SECT. 2, SUB-SECT. 2.—B. 


0. Mortyayes on several properties 
——Mortyagee in possession-—One deduc- 
tion allowed.) --Resp. society were the 
mtgoos, in possossion of a large number 
of parcels of land mortgaged to them 
by different migors,:--leld: the 
socicty, being mtgee. in possession & 
not @ bare trustee of different estates 
for the benofit of different cesfud e 
trust, was only entitled to one deduction 
upon tho aggregate value of all the 
said parcels of land.—TAaXaTION COMRS. 
v. ST JOSEPH's INVESTMENT & BUILD- 
ING SOCIETY (1898), 19 N. 8. W. L. R. 
ve 183; 15 N. 8S. W. W. N. 78.— 


d. Inferest on mortgage.) — Taxa- 
TION CoMRS, v. JENNINGS (1898), 19 
N. 8. W. L. R.(L.) 193; 15 N. 8. 
W. W. N. 86.—AUS. 


@.—— Where no interest paid.) 


~ No deduction of land tax is allowed 
in respect of interest on mtge. where 
no interest paid.—Nokrrm SypNEyY 
INVESTMENT Co. (LIQUIDATOR) _ v. 
TAXATION COoMRS. (1898), 19 N. S. W. 
Be tele) 225; 15 N.S. W. W. N. 82. 


ff. —— _Morigagees out of juris- 
dictton.}—Mtgors. are not ontitled to 
deduction from land tax in res t of 
interest paid to mtgees. out of juris- 
diction.—TAaXATION COMRS. wv. ARM- 
STRONG (1901),41 8S. R. N.S. W. 48; 
18 N. S. W. W.N. 101.—AUS. 


g. Land held in trust for benefit 
of number of persons.|}—NEILL v. LAND 
oon by Comm. (1912), 14 C. L. R. 


h. ———.] — READING wv. LAND Tax 
FEDERAL Comm. (1912), 14 Cc. L. R 
217.—-AUS. 

k. .) — Is1 
FEDERAL COMR. ( 
372.—AUS. 

1. . ART wv. LAND Tax 
FEDERAL Comer. (1913), 15 C. L. R. 


§45.—AUS. 
m. ——-.)— Where an “ original 





ks wv. LAND Tax 
1912), 14 CG. I. OR. 





—— 


share in the land ”’ as defined in Land 
Tax Assessment Act, 1910-12, s. 38 (a), 
is, in the circumstances mentioned in 
the sect. hold for the benefit of sevoral 

ersons each of whom is a relative 

y blood, marriage, or adoption of the 
origina) testator, the deduction men- 
tioned in the sect. may be made in 
respect of them as if the share were 
held by one person only.—ARCHER v. 
Drruty FEDERAL COMR. OF LAND 
TAX, TASMANIA (1914), 17 CK. L. R. 
444,.—-AUS. 


n. —.)— PARKER vv. DEPUTY 
FEDERAL COMR. OF LAND Tax, 
aeeents (1914), 17 C. L. R. 438.— 


o. ——.]— LEWIs vw. LAND Tax 
FEDERAL Comks. (1914), 17 C. L. R. 
566.—-AUS. 

p. ——.] — HOYSTEAD 
TION FEDERAL COMR. 
C. L. R. 400.—AUS. 


i 


wv. TAXA- 
(1920), 27 
q. -}— TERRY wv. TAXATION 
FEDERAL COMR. (1920), 27 C. L. R. 
429.—AUS. 
r. Annual sum paid 


by truatecea 
to guardian of infants.}—SYDNEKY LAND 
Tax Derpory FrpERAL COMR. ve. 


Lanp Tax. 


(DowacER Ducuess) (1743), 2 Atk. 542; 26 


E. R. 725, L. C. 


Annotations :-—Distd, Tyrconnell v. Ancaster (1754), Amb. 
287. Consd. Floyer v. Bankes (1863), 8 De G. J. & Sm. 
hillips ov. James (1865), 3 De G. J. & Sm. 


oar Mentd. P. 

36. ——— ———.]— Power to jointure lands of 
the clear yearly value, etc., means clear of incum- 
brances, charges & outgoings not according to 
the custom of the country ; does not mean clear 
land tax.—TyYRCONNEL (EARL) v. ANCASTER 
(DUKE), ANCASTER (DUKE) v. SHERRARD (LADY) 
(1754), 2 Ves. Sen. 499; Amb. 287; 28 E. R. 


320, I. C. 
Annotation :—Mentd. Saunders v. Shafto, [1905] 1 Ch. 126. 


C. Exemptions. 
(a) Crown Lands. 

37. General rule— King’s dock-yards.|]— The 
King’s dock-yards are not assessable to the land 
tax.—A.-G. v. HILL (1836), 2 M. & W. 160; 6 
L. J. Ex. 105: 150 E. R. 711. 

.innotations syne R. v. Woods, Forests & Land Revenues 
Comrs. (1837), Will. Woll. & Dav 364. _Consd. Colchester 
v. Kewney (1866), L. R. 1 Exch. 368. Refd. Westminster 
Corpn. v. Johnson, Same v. Fuller, (1904) 2 K. B. 737. 
38. Conditions precedent to exemption—Oc- 

cupation by Crown.}]—In Land Tax Act, 1797 

(c. 5), s. 25 (rendered perpetual by Land Tax 

Perpetuation Act, 1798 (c. 60), s. 1), is contained 

an exemption from land tax of ‘‘ any hospital ”’ 

in respect of its site. Comrs. appointed by the 

Crown to administer a fund subscribed by the 
ublic for that purpose founded, in 1857, an asylum 

or the maintenance & education of three hundred 

daughters of soldiers, sailors, & marines, dying 
in active service. The asylum was built & main- 
tained entirely out of that fund, & solely for the 
benefit of the children, & was under the control 
of the Comrs.:—Held: (1) the asylum was not 
within the exemption in the Act, that exemption 
applying only to institutions & sites existing at 
the time when the tax was made perpetual ; 

(2) it was not exempt as Crown property, such 

exemption depending, not on the ownership, but 

the occupation of the Crown.—-COLCHESTER (LORD) 

v. KEWNEY (1867), L. BR. 2 Exch. 253; 36 LL. J. 

Ex. 172; 16 L. T. 463; 315. P. 468; 15 W. RR. 

909, Ix. Ch. 

Annotations :—As to (1) Consd. Rabbits v. Cox (1877), 3 
Q. B. D. 307; St. Thomas’, St. Bartholomew's & Bride- 
well Hospitals v., Hudgell, [1901] 1 K. B. 364; Weat- 
minster Corpn. vc. Johnson, Westminster Corpn. v. Fuller, 
[1904] 2 K. B Bee Newton, Chambers v. Hall, [1907] 
2K. B. 446. Refd. Associated Newspapers v. City of 
London Corpn., [1916] 2 A. C. 429. 

39. Crown land at passing of Land Tax 
Perpetuation Act, 1798 (c. 60).]—CoLCHESTER 
(Lorp) v. KEwneEy, No. 38, ante. 





(b) Poor Peraons. 
See Land Tax, 1797 (c. 5), 8. 80. 


(ec) Colleges, Hospitals, etc. 

See Land Tax Act, 1797 (c. 5), ss. 25, 27. 

40. To what institutions exemption applies — 
Institutions existing at date of Land Tax Perpetua- 
tion Act, 1798 (c. 60).]—CoLCHESTER (LORD) v. 
KEWNEY, No. 38, ante. 

41. To what property exemption extends — 
Property within limits of institution.)}—A house 
within the limits of an hospital, appropriated to 
an officer of the hospital for the time being, is not 
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assessable to the land tax.—HARRISON v. BUL- 
cock (1788), 1 Hy. Bl. 68; 126 E. R. 42. 


Annotations :—Apld. All Souls’ College. Oxford v. Costar 
(1804), 3 Bos. & P. 635. Distd. Ichester v. Kewney 
eee), L. R. 1 Exch. 368. entd. Downing College, 
bridge v. Purchas (1832), 3 B. & Ad. 162; ere 
Docks & Harbour Bo. v. Cameron (1861), 9 C. B. N.S. 


42. -_— Property belonging to institution on 
or before March 25, 1698—Though land assessed & 
tax paid.|—Any houses or lands, which on or before 
Mar. 25, 1603, belonged to any of the hospitals 
mentioned by name in Land Tax Act, 1797 (c. 5), 
s. 25, are exempt from land tax, whether they 
form part of or are appurtenant to the sites of 
the hospitals or not, & whether they are in the 
occupation of the hospitals themselves or are Ict 
on lease to tenants. - St. Tuomas’, Str. Bar- 
THOLOMEW’s & BRIDEWELL HospitaLs v. Hup- 
GELL, [1901] 1 K. B. 364; 70 L. J. Q. B. 1165; 
WT. L. R. 865 sub nom. LONDON CorPNn. & Str. 
THOMAS’s HOSPITAL v. ILUDGELL, 83 L. T. 6773 
865 J P. 149. 

43. ——— Property acquired between March 25, 
1693 & passing of Land Tax Perpetuation Tax, 
1798 (c. 60).)—Buildings of a college in one of 
the universities taken into & made part of the 
college between the passing of the first land tax 
Act, & the Act which made that tax perpetual, 
are exempted from the land tax. But where a 
college, soon aitter the passing of the first land tax 
Act, purchased land of a parish under a private 
Act of Parhament, which provided that the 
college should pay all taxes which the premises 
then were, or should thereafter be subject to, it 
was held that the lands purchased were not 
exempted from the land tax.—ALLSouLS COLLEGE, 
OxFORD v. COSTAR (1804), 3 Bos. & BP. 635; 127 
E.R. 842. 


Annotation :—Distd. Colchester v. Kewney (1866), L. §. 
] Each. 368. 


44. —— Land purchased under private 
Act—Proviso as to payment of taxes.|— ALL SovuLs 
COLLEGE, OXFORD v. CosTaR, No. 43, ante. 

45. What amounts to a_ hospital — Unincor- 
porated orphanage.! — ColCHESTER (LORD) v. 
KEWNEY, No. 38, antle. 

46. Land Tax Act, 1797 (c. 5), s. 25.)|— 
COLCHESTER (LORD) v. KEWNEY, No. 38, ante. 

Exempted lands put to other uses.]——-See No. 58, 
post, 








(d) Landowner Ewrempt from Income Taz. 


See Finance Act, 1920 (c. 18), 8s. 63, 64, sched. 
IV. 


(c) Property Exempted from Rates and Tares. 


47. Bridge exempt from rates & taxes—- 
Liability of tolls to land tax.}-- Trirron  v. 
NICHOLLS, No. 15, ante. 

48. Bridge exempt from parochial rates & 
assessments—Liability of tolls to land tax.]— 
(1) Under Land Tax Act, 1797 (c. 5), bridge tolls 
are ratable to the land tax. 

Tolls-are a distinct element from the land on 
which a bridge is built, & therefore the redemption 
of the land from the land tax does not exempt 
the tolls from ratability. 

(2) A sect. enacting that the bridge & roads 
shall not be chargeable with any parochial rates 
or assessments whatsoever, which shall or may be 
charged upon any parish, ctc., in which the bridge 


perro eeereeeriaenemis ermine uae eminem etn ~~ 








aren 


HINDMARSH (1912), .L. R. — 20n8.}—HEDDERWICK %. a. Unimproved value of . lease.) — 
AUS. : aaa nii ca Ten Tie Peneeik Comr, (1913), | BLACK v. Uanp TaX FEDERAL Come, 


t. Right of equitable tenant for 


16 Cc. L. R. 27.—AUS. 


(1920), 27 C. L. R. 483.—AUS. 
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Sect. 2.—Incidence: Sub-sect. 2, C. (e), (f) & (9); 
sub-sect. 3. Sect. 3: Sub- sects. 1 1&2. Sect. 4 
Sub-sects. 1,2 & 3, A. & B.] 


or roads may be, only exempts from rates upon 
the parish for local purposes, & not from liability 
to the land tax. 

(3) The northern parts of the bridge & ap- 
proaches were within the parish of St. Clement 
Danes & in the land tax division of the Duchy of 
Lancaster, & the assessment of the tolls was in- 
cluded under the head of Savoy Ward, which was 
included in the division of the Duchy of Lancaster, 
& the assessment was made by the comrs. for 
the division:—Held: this was merely a false 
description, which worked no prejudice. 

(4) One of the assessors & collectors appointed 
by the comrs. was not a resident within the division 
from which they were appointed, under Land Tax 
Act, 1797 (c. 5), s. 47, according to the require- 
ments of that sect. :—Held: the acts of the 
assessors & collectors were not therefore invalid. 
—WATERLOO BRIDGE Co. v. CULL (1858), 1 KE. 
& B.218; 28L. J.Q.B. 70; 32 L. T. O.S. 158; 
23 J. P. 533; 5 Jur. N.S. 464; 7 W. R. 87; 120 
a R. 888 ; affd. (1859), 1 BE. & E. 245, Ex. Ch. 


notations :—-As to (2) Distd. Carr v. Fowle, pies) 1Q. BR. 
serie Refd. R. v. Kent JJ. (1860), 24 J. P. 


(f) Adjoining Land Exonerated. 


49. Supports of bridge on exonerated land— 
Liability of tolls to tax.|—-CHARING CROSS BRIDGE 
Co. v. MITCHELL, No. 10, ante. 

50. .|— WATERLOO BRIDGE Co. v. 
CULL, No. 48, ante. 

51. Land adjoining highway exonerated — 
Liability of soll ad medium filum.|—LoNnDoN 
(Ciry) LaAnpb Tax ComrRs. v. CENTRAL LONDON 
Ry. Co., No. 109, post. 


(g) Under Particular Statutes. 


52. Lands embanked on Thames—7 Geo. 8, 
c. 37.1—Houses, built on lands embanked from 
the Thames, in pursuance of above Act, which 
vests those lands in the owners, tree from taxes, 
are not liable to be assessed to the general land 
tax imposed by 27 Geo. 3 (c. 5), though such Act 
is conceived in general terms, & is subsequent in 
point of time to the Act creating oe exemption. 
—WILLIAMS v. PRITCHARD (1790), 4 Term Rep. 
2; 100 K. RK. 862. 

Annotations :—Consd, Pontefract Assmt. Com. v. Hartley, 

Pontefract Arsmt. Com. uv. Pontefract Park Trustecs 








(1897), 77 L. T. 565. Expld. Sion College vw. City of 
London Corpn., [1901] 1 B. 617. Consd. Stewart v. 
River Thames Conservators, {1908) 1 K. B. 893: Asso- 


Patter Pde ener v, City of London Corpn., [1916] 2 
A. C. R. v. Poor Law Comrs. (1837), 1 Nev. 
& P. K 3. as a. v. Poor Law Comrs., Re Whitechapel 
ae ciig ere 2 Nev. & I. K. B. 8; Ite St. Pancras Parish, 

i. v England & Wales Poor Law Comrs. (1837), 6 Ad. 
rt El. 1; Re Whitecha Union, R. v. England & Walcs 
Poor Law eer had! 6 Ad. & El. 34; Re Ryder 
(1857), 29 L. 3h | Netherlands Steamboat Co. 


». City of London Connie (1904), 68 J. P. 377; vo 
Newspapers tv. City of London Corpn. 1914] 2 2K. 2B. 
603; 3K. Mentd. 


2olo-Carew v. warty A Wee 
Re Stewart v. Jones (1852), 2 J-.Q.B 


58. TS Ao arn exempting the 
owners of certain lands embanked from the river 
Thames from all taxes & assessments whatsoever, 
does not exempt the occupiers of houses built on 
such lands from the payment of the house & 
window duties, imposed by 38 Geo. 3, c. 40. 


. 109. 
1. 








SECT. 2, SUB-SECT. 2.—C, (g). 


b. Land used exclusively for chari- 
table urposes. }— Under ew South 
Wales Land & Income Tax Assessment 
Act, 1895, s. 11 (5), glebe lands by 
Orewn grant vested in reaps. for 


purpose :—ZHeld : 


parochial church purposesinconnection or a 
With the Church of England, but let 
on building leases or subd vided for that 
not exempt from 
eae oe tor land tax as b 

ied or used exclusively 
tion with public charitable purposes V.L. R. 


Lanp Tax. 


When the Act [7 Geo. 8, c. 37] passed, certain 
improvements of the property on the banks of 
the Thames were in view ; & in order to encourage 
the scheme the lands "to be improved were 
exempted from certain local taxes; of this nature 
was the land tax (LORD KENYON, C.J.).—PEr- 
CHARD v. HEYwoop (1800), 8 Term Rep. 468 ; 
lul E. R. 1494. 
Annotations : Wiaer . London Gas Light & Coke Co. 
(1828), 8 B.&C pid. Sion College v. City of London 
Corpn., 1190111 Ke B. 61 Consd. Associated Newspapers 
v. City of London Gorpn » (1914) 2 K. B. 603. Expid 
Associated Nee apers v. City of London Corpn., {1 
2A. C. 429. d. Netherlands Steamboat Co. v. City ot 








London Corpn, (1904), 68 9? P. 377; Pole-Carew rt. 
Craddock, [1920] 3 9, 
54. yt) “rouiiee built on lands 


embanked from the Thames, in pursuance of the 
statute 7 Geo. 3, c. 37, which vests those lands in 
the owners, ‘‘ free from all taxes & assessments 
whatsoever,’ are not liable to be rated for the 
relief of the poor. Such land is exempt from the 
land tax. 

(2) The land tax is an assessment charged upon 
the inhabitants of a particular district.—R. v. 
LONDON Gas LIGHT Co. (1828), 8 B. & C. 543 2 
Man. & Ry. K. B. 12; 1 Man. & Ry. M. C. 263 . 
6L. J.O.S. M.C. 113; 108 E. R. 963. 
Annotations :—As to (1) Consd. F ontetract Assmt. Com. tr. 

Hartley, Pontefract aan Com. v. Pontefract Park 

Trustees (1897), 77 L. T. 565. Expld. Sion College v. City 

of London Corpn., [1901] 1 K. B. 6 Consd. Netherlands 

Steamboat Co. v. ’ City of London Corpn. (1904), 68 J. P. 

otis oy of London Corpn. v. Associated Newspapers, 

[1915] A. 674. Expld. Associated Newspapers v. City 

of London Cee (1916}2 A.C. 429. Refd. R. v. Barnby 

Dun (1835), 4 Nev. & M.K. B. 436; Jonas v. St. Dunstan- 

in-the-West (1906), 5 L. G. R. 147; Pole-Carew t. Craddock 

(1920), 7 Tax Cas. 488. 48 to (2) Refd. Associated News- 

papers v. City of London Corpn., [1916] 2 A. C. 429, 


55. Exemption from parochial rates — Under 
local Act — Whether sufficient.) — WaTERLOO 
BRIDGE Co. v. CULL, No. 48, ante. 

56. Rentcharge— Under Extraordinary Tithe 
Redemption Act, 1886 (c. 54).|-The annual rent- 
charge, payable. under above Act, in lieu of the 
extraordinary charge previously leviable on hop- 
grounds, orchards, etc., is not liable to land tax.— 
CARR v. FOWLE, [1893] 1 Q. B. 251; 62 L. J. 
Q.B.177; 68 L. 1. 1233 57 J. P. 136. ; 41 W. R. 
365; 9 T. I. R. 1813 37 Sol. Jo. 196; 5 R. 1638, 
Dac. 


SuB-SEcT. 3 — EFFECT OF SUBSEQUENT DEAL- 


INGS WITH LAND. 

57. Exchange of lands—- Under Inclosure Act, 
1836 (c. 115)—Whether chargeability transferred. 
- Upon an exchange of lands under above Act, 
which contains a clause assimilating the tenure 
& quality of lands exchanged & allotted to that 
of the lands in respect of which the allotment or 
exchange is made, the statute does not transfer 
a liability to land tax from one property exchanged 
a the other.—CoocCH v. WALDEN (1877), 46 i J. 
Ch. 639. 

58. Land formerly exempted put to other use— 
Continuance of exemption.|—Taxing Acts must 
be construed strictly ; where, therefore, land which 
in 1692 being employed for charitable purposes, 
as the site of an almshouse, or hospital was, on 
that account, declared by a statute then passed, 


church.—TaxXaTION ComRe,. rf. 
St. MARK’s GLEBE TRUSTEES, [1902] 
A. C. 416.—AUS. 


lands 
n con- 


6. ———.)— R. wv. SANDHURST & 
NORTHERN Districr Co., LTp., eTTES, 
682.—AUS. 


LAND TAX. 


4 Will. & Mar. c. 1, to be exempt from land tax at 
that time imposed, & the like words of exemption 
were used in a subsequent statute, Land Tax Act, 
1787 (c. 5), the fact that other land had since been 
applied to the same charitable purposes, & the 
original land had been, by order of the Ct. of 
Ch. directed to be held by the trustees of the 
charity to their own use, freed from its charitable 
trusts, did not, without more, render it liable, even 
in the hands of a tenant, to the taxation from which 
it had been previously exempt.—Cox v. RABBITS 
(1878), 3 App. Cas. 473; 47 L. J. Q. B. 385; 38 
L. T. 480; 42 J. P. 676; 26 W. R. 483, H. L.; 
affg. S. C. sub nom. Rassits v. Cox (1877), 3 


Q. B. D. 307, C. A. 

Annotations :—Reid. St. Thomas’, St. Bartholomew’s & 
Bridewell Hospitals ». Hudgel!, {1901} 1 K. B. 364; Weast- 
minster Corpn. v. Johnson, Westminster Corpn. wv, Fuller, 
{1904} 2 K. B. 737. Mientd. Associated Newspapers v. 
City of London Corpn., [1916] 2 A. C. 429. 


SEcT. 3.—COMMISSIONERS. 
SUB-8ECT. 1.—QUALIFICATION. 

See Taxcs Management Act, 1880 (c. 19), 8. 5; 
Land Tax Commissioners Acts, 1798 (c. 48), 8.1; 
1827 (c. 75), 8. 6; 1906 (c. 52), 8.2; Land Tax Act, 
1797 (c. 5), s. 86. 


SUB-8ECT. 2.—APPOINTMENT. 
See Land Tax Commissioners Acts, 1827 (c. 75), 
8s. 1; 1906 (c. 52), ss. 1, 3; Land Tax Act, 1797 
(c. 5), 6. 87. 


Sect. 4.—ASSESSMENT. 
SUB-SECT. 1.—ASSESSORS. 
See, generally, Land Tax Act, 1797 (c. 5), 8. 8; 
Taxes Management Act, 1880 (c. 19), ss. 42-47. 
59. Appointment of unqualified person — 
Validity of Acts.|—WATERLOO BRIDGE Co. v. 
CULL, No. 48, ante. 


SUB-SECT. 2.—DuTY TO ASSEss. 

60. Enforcement by court..——-Re WIDDECOMRBE- 
IN-THE-MooR ULaND-TAX ASSESSMENT, A.-C. 
v. LAND-Tax Comms. (1823), 12 Price, 647; 147 
EK. R. 835. 

Compare Sect. 4, sub-sect. 4. 


SUB-SECT. 3.—PLACE OF ASSESSMENT. 
A. In General. 

See Land Tax Act, 1797 (c. 5), ss. 8, 36, 53; 
Taxes Management Act, 1880 (c. 19), ss. 53, 54. 

61. Parish where land lies.)—Farmer ought to 
be taxed for common appendant in the parish 
where the farm lies.—R. v. Fox (1694), 1 Salk. 
168; 91 E.R. 156. 

62. Doubt as to locality—Question for 
jury.!—In an action of trespass against the land 
tax collector, on a dispute, as to whether plitf.’s 
lands were in that parish for which deft. was 
collector, it was held to have been rightly left to 
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the jury ‘‘ whether the whole or any part of the 
lands were in that parish.” —MARGETTS v. MORLEY 
(1832), 1 L. J. K. B. 112. 

63. Lands assessed in wrong parish — Transfer 
to other parish—Effect of long usage.|—Two pro- 
perties in one parish had been assessed to the land 
tax, from the time of the earliest schedule in 
existence, as part of the district or place, in which 
were comprised the next adjoining parish, these 
two properties, & a third property which had been 
reputed to be extra-parochial. The only lands 
in this district liable to land tax since 1806 had 
been those belonging to these three properties. 
In 1873 the two first mentioned properties were 
transferred to & assessed in the parish in which 
they were situated, under Land Tax Act, 1834 
(c. 60), s. 1; & upon appeal by the owner of the 
third property, the Land Tax Comrs. affirmed the 
transfer :—Held : upon mandamus to the comrs., 
obtained at the instance of applt., the usage 
established under such circumstances ought to 
be sustained, & the transfer & new assessment 
must be set aside, under Land Tax Act, 1797 
(c. 5), ss. 36, 53.—H. v. LAND TAx Comks, (1877), 
36 L. T. 374; 41 J. P. 404, D.C. 


B. Property of New River Company. 
See Land Tax Act, 1797 (c. 5), 8. 57. 


64. Property owned in 1798—-Assessable in 
London.!—By charter of James I., the governor 
& co. of the New River were incorporated, & the 
New River cut & stream granted to them in fee. 
The shares of the proprietors have been held to 
be real estate. By Land Tax Act, 1707 (c. 5), 
the county of Hertford was to contribute £41,508 
10s. ¥3d., & the city of London £123,399 Us. 7d., 
towards the land tax. Dy sect. 4, all the lands, 
tenements & hereditaments, ctc., whatsoever, 
lying within the respective distiicts into which 
Great Britain was apportioned, & all persons, 
bodies politic & corporate, having any lands, are 
to be equally charged with a pound rate towards 
the sum imposed upon such respective districts. 
I3y sect. 57, all & any persons having any shares 
in the New River were to be assessed by the comrs. 
for the City of London, & the tax was to be paid b 
the governor or the treasurer or receiver, Buc 
person as the comrs. should appoint. From time 
to time various shareholders redeemed the land 
tax on their shares. The New River commences 
in Hertfordshire, & runs for three miles through 
the parish of A. in that county. The river, as 
it existed in 1798, had never been redeemed from 
land tax except as aforesaid. The co. had since 
that time purchased land in Hertfordshire, the 
land tax on the whole of which, with the exception 
of two roods & ten perches, had been redeemed. 
On part of the land so purchased, the land tax of 
which had been redeemed, there were two wells, 
from the sale of the water of which the co. derive 
a profit:—Held: (1) no other land tax was 
payable upon the property of the New River co. 
as it existed in 1798 than that imposed by sect. 57, 
& consequently the river was not taxable in 
Hertfordshire; (2) as to the property since 
purchased, the land tax of which had not been 
redeemed, such property continued to be taxable 
in Hertfordshire ; (3) the co. were not liable to be 
assessed to the land tax in respect of the springs 
inasmuch as the redemption of the land tax on the 
land on which the wells stand relieved the land 





80 i. SECT. 4, SUB-SECT. 2. 
orcement court. : : : F ; ; 
933 ; Par hg Tur 4 at ee i ad ADVOCATE v. EDINBURGH COUNTY SUPPLY Comnrs. (1861), 23 Dunl. (Ct. of Sess.) 
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Sect. 4.—Assessment: Sub-sect. 8, B.; sub-sects. 4, 
5,6&7. Sects. 5 & 6: Sub-sect. 1.} 


& all its natural productions from any further tax, 
though possibly at the time of such redemption 
it might not have been known that such springs 
existed.—Ngw River Co. v. HERTFORD LAND 
Tax Comrs. (1857),2 H. & N. 129; 26 L. J. Ex. 
281; 167 E. R. 58; sub nom. New RIver Co. v. 
Great AMWELL LAND Tax Comrs., 29 L. T. O. 8. 
200; 21J.P.727; 6W.R. 611. 
Annotation :—As to (3) Apld. Newton, Chambers v. Hall, 

[1907] 2 K. B. 446. 

65. Property acquired after 1708 — Assessable 
as before acquisition.|—NeEw RIvER Co. v. HERT- 
FORD LAND Tax Comrs., No. 64, ante. 


SuB-sEcT. 4.—MODE OF ASSESSMENT. 
i Taxes Management Act, 1880 (c. 19), s. 
66. Duties of commissioners—How regulated.) 
—The duty of the comrs. of land tax, in assessing 
the contributions by the several parishes within 
a division, is regulated, not by fand Tax Act, 
1797 (c. 5), 8. 8, but by Land Tax Perpetuation 
Act, 1798 (c. 60), s. 74, re-enacted by Land Tax 
Redemption Act, 1802 (c. 116), 8. 180, which treats 
the Aveta payable by each parish towards making 
up the amount charged on the division as per- 
manent at its then proportion to the other parishes 
of the division. This is not altered by any later 
enactment. Where, therefore, such quota had, 
up to the year 1852, been unchanged for one 
hundred & fifty years, it was held that the comrs. 
were right in continuing the assessment for that 
year at such quota, although the result was that 
an uncqual poundage was levied in the several 
arishes.—-It. v. LAND Tax Comrs., TOWER 
IVISION, MIDDLESEX (1863), 2 EK. & B. 604; 
1C.L. R. 828; 22 L. J. Q. B. 886; 21 L. T. 0.8. 
227; 17 J. P. 455; 18 Jur. 285; 1 W. RR. 479; 
118 I. R. 928. 


Annotations :-—Consd. R. v. 


Land Tax Comrs. (1877), 36 
lL. T. 3743 


Westminster Corpn. ». Johnson, Same ». 

Fuller, (190412 K. B. 737; Kast Riding Land ‘Fax Comrs, 

v. Loudesborough, [1917] 1 K. B. 631. Re&d. Waterloo 

Bridge Co. v. Cul oe 1K. & KR. 213; Colchoster v. 

1866), lL. lt. 1 Exch. 368 5 Simpkin v. Robinson 

haa 45 1. T. 2213 St. Thomas’, St. Bartholomew's & 
ridewell Hospitals », Hudgell, (1901) 1 K. B. 364. 

67. To tax land equally.J|—R. v. Barn- 
WELL LAND Tax Comps. (1709), 11 Mod. Rep. 
206; 88 H.R. 992. 

68. ——jJ—R. v. 
No. 71, post. 

69. To charge divisions proportionately.) 
——The comrs. ought to charge the land tax upon 
the several divisions within the city of West- 
minster, in proportion to the sums assessed upon 
them respectively by 4 Will. & Mar. (c. 1).—Re 
WESTMINSTER LAND Tax Comps. (1746), Park. 
74; 145 KE. R. 717. 


Annotation :—Consd. Re Holborn Land Tax Asse 
(1850), 5 Exch. 548. sessment 


Anemones 








LAND Tax ComMRs., 





Lanp Tax. 


70. Equalisation of assessment— Discretion of 
commissioners—Jurisdiction of court to interfere.) 
—The Ct. of Exch. has no jurisdiction to order 
the Comrs. of land tax to cause the proportion 
charged upon a division to be equally assessed.— 
Re Ho~BoRN LAND Tax ASSESSMENT (1850), 5 
Exch. 648; 15 L. T. O. S. 282; 155 B. R. 241. 
Annotation :—Refd. Simpkin v. Robinson (1881), 45 L, T. 

221. 


71. . ——,|—-Comrs. of land tax, acting 
under Land Tax Act, 1797 (c. 5), are bound to 
assess the amount chargeable on the division for 
which they act acorn the real value of the 
assessable property for the year; & they are not 
justified in retaining an assessment which has been 
in use many years, & after changes in the value of 
property, merely because the making of a new 
estimate would be difficult & require expenses 
for which they do not possess funds. Qu.: 
whether the ct. will grant a mandamus calling on 
the comrs. to meet & make an se i assessment 
for the year according to the best of their judgment 
& discretion. on a suggestion that they had made 
their assessment on an old & disproportioned 
estimate though requested by an inhabitant of 
the division paying land tax to reduce the assess- 
ment on his district to an equal pound rate: the 
comrs. deposing in answer to the rule nisi for a 
mandamus that they had made the assessment for 
the year, & made it according to the best of their 
judgment & discretion.—R. v. LanD Tax CoMRS. 
(1851), 16 Q. B. 381; 117 E. R. 925; sub nom. 
Re LAND Tax Comrs., Lz p. Pym, 20 L. J. Q. B. 
211; 15 Jur. 190; sub nom. Re BRADLEY HAVER- 
stom Lanp-Tax Comrs., La p. NETTHORPE Uv. 
oo TRUSTEES, 16 L. T. O.S. 411; 15 J.P. 
100. 

72. Fluctuation in value of property — Assess- 
a il a a v. LAND Tax Comss., No. 

» ante. 











73. —— Ancient quota.}—R. v. LAND 
Tax Comrs., TowrrR J)IVISION, MIDDLESEX, 
No. 66, ante. 

74. Assessment on real value for year.] 


R.v. LAND TAX Comrs., No. 71, ante. 


SUB-SECT. 5.—-DELIVERY OF ASSESSMENT. 
See Land Tax Act, 1797 (c. 5), 8. 8; 
Management Act, 1880 (c. 19), ss. 61, 70, 88. 
75. To collector—Duplicate assessment.]—R. v. 
WrEsT RIDING OF YORKSHIRE LAND-TAX ASSESS- 
MENT Comprs. (1850), 14 J. P. Jo. 36. 


SUB-SECT. 6.—ASSESSMENT BY TWO BODIES. 

a Land Tax Redemption Act, 1838 (c. 68), 
85. 2-4. 

76. By two separate & distinct cr Pair rey 
for different districts—Remedy by appeal.|—-Lan 
Tax Redemption Act, 1858 (c. 58), s. 2, which 





SECT. 4, SUB-SECT. 4. 
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enables this ct. on the application of the owner 
occupier of lands, to upon comrs. of Jan 
to appear & maintain or relinquish their assess- 
ments, in cases where such person has been rated 
twice for the same land, applies only to cases in 
which two Lye wees & distinct bodies of comrs., 
acting for different districts, have both assessed 
the same land, each claiming it to be within their 
district or division, & not to a case where the land 
has been rated twice by the same body of comrs. 
In the latter case the remedy is by appeal under 
Land Tax Act, 1797 (c. 5), s. 23.—He GQLATTON 
LAnd-Tax (1840), 6 M. & W. 689; 9 L. J. Ex. 
211; 161 E. R. 589; eub nom. Re Guarron LAND- 
Tax, Ex p. Marcetts, 4 J. P. 464. 


SUB-sEcT. 7.—RE-ASSESSMENT. 

See Taxes Management Act, 1880 (c. 19); Land 
Tax Commissioners Act, 1906 \c. 52). 

77. Order on commissioners to reassess — 
Service on clerk.|—If the acting comrs. of the 
land tax assessed taxes, etc., refuse, unless in- 
demnified, to proceed to make a re-asscssment on 
the parish, to which the deficiency applies, in 
execution of the powers entrusted to them by the 
several Acts of Parliament, where insuper has 
been set on the parish whose collector is a defaulter, 
the ct. will order them to do so by rule to show 
cause in the nature of a mandamus.—Re WOorTTton 
CeenAN) (1818), 6 Price, 103; 146 E. R. 


Sect. 5.—APPEALS. 


See Land Tax Act, 1797 (c. 5), ss. 8, 23; T 
Management Act, 1880 (c. i), : 16. neu 
78. To commissioners — Unequal taxation.] — 
A mandamus is not a proper remedy for an unequal 
taxation ; but the proper remedy is by appeal to 
the comrs. But perhaps if the assessors refuse 
eres herd N paid a Voor ae lies (HOLT, C.J.).— 
v. COBBET ( ; ‘ . 254 ; 
Bi Pee ), 11 Mod. Rep. 254; 88 
-——— Land rated twice b - 
seripetaenie! — Re GLATTON CANDLES, NS "76, 
ante. 

80. Whether decision of commissioners con- 
clusive—-As to sufficiency of notice of appeal. |— 
(1) It is a good notice of appeal against an 
assessment of comrs. of land tax for applt. to BAY 
that he is aggrieved, without going on to state in 
what respect he is overrated. 

_ (2) Where the comrs. of land tax refuse to go 
into an appeal by giving effect to an insufficient 
objection to the notice of appeal, this ct. wil] by 
Hietc lin oe pay to ies & determine the 

ite UGLEY LAND-Tax C 3, ‘ 
LAKE (1843), 2 L. T. 0.8. 152; 8 J.P. 5O. cae 

81. —— As to basis of assessment.}] — In 
assessing tithe rentcharge to the land tax the 
comrs. under Land Tax Redemption Act, 1802 
ne ee are round to use as a basis the 

r net ann 
cctimated Pi ual value & not the gross 
remedy [mandamus] which the rector 
had recourse to is not available. The percent 
have done their best. They appear to have gone 
wrong but that does not matter; there is no 
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appeal from them (Matuew, J.).—R. v. LAND Tax 
Comers. (1894), 58 J. P. 446, D. ©. 

82. ——- As to right to assess.}—DARLEY v. 
FITZALAN Howarp (1913), 185 L. T. Jo. 327. 
a ds Distress, Vol. XVIII., p. 424, Nos. 


Sect. 6.—COLLECTION. 
SUB-SECT. 1.—IN GENERAL. 

See Taxes Management Act, 1880 (c. 19), 
ss. 72-79, 82, 83, 85, 100-107, 110, 111, 114-121. 

83. Authority of collectors to collect-—— When 
terminated.|—On May 25, 1809, various sums 
were due unpaid from pltf. for income tax, 
house duty, & land tax for the year ending Apr. 5, 
1899. Defts., who were duly appointed collectors 
for the period from Apr. 1898, to Apr. 1899, levied 
a distress on pltf.’s premises for such unpaid sums. 
At the time when the distress was levied, no day 
had been appointed under Taxes Management 
Act, 1880 (c. 19), s. 100, to receive the moneys 
collected, & no schedule of arrears had been 
delivered under sect. 103 :—Held: the warrant 
given by the comrs. in Form 5 of Sched. II. of 
Taxes Management Act, 1880 (c. 19), gave defts. 
power to distrain without limit as to time for 
duties payable for the year ending Apr. 5, 1899. 
Collectors appointed under sect. 73 (1) of the Act 
do not become functi officio on Apr. 5, but are 
appointed to collect the taxes for the year ending 
Apr. 5. Until a day has been appointed by the 
board under scct. 100 of the Act to receive the 
moneys received by the collectors, & the money 
collected has been paid over, & a schedule of 
arrears delivered under sect. 103, the collectors’ 
authority to collect has not terminated.—ELLIOTT 
v. YATES, [1900] 2 Q. B. 370; 69 L. J. Q. B. 820; 
82 L. T. 812; 64 J. P. 564; 48 W. R. 610; 16 
T. L. R.473; 44 Sol. Jo. 591, C. A. 

84. Bond given by collector— Containing in- 
valid condition—Condition severable.|—By 43 
Geo. 3, c. 99, s. 13, it is enacted that the collectors 
shall give security to the comrs. for duly paying 
such moneys as shall come to their hands, & for 
duly demanding the sums assessed, & for duly 
enforcing the Act against defaulters ; & by land 
Tax Act, 1707 (c. 5), s. 21, the collectors are 
required to give security to the comrs. for duly 
paying to the receiver-general the sums collected 
by them. Deft. was sued on a bond containing 
these conditions, & also a condition to render an 
account, & pay the sums collected to the comrs. :-—~ 
Held: the latter condition did not vitiate the 
bond.—-COLLINS v. GWYNNE (1881), 7 Bing. 423 ; 
5 Moo. & P. 276; 9L. J. O. S. GC. P. 1380; 131 
E. R. 163; subsequent proccedings, sub nom. 
GWYNNE v. BURNELL (1840), 7 Cl. & Fin. 572. 
Annotation :—Retd. Kepp v. Wiggett (1848), 6 C. B. 280. 
Construction of.)—See GUARANTEE, Vo 
XXVI., p. 54, No. 392. 

See, generally, BonDs, Vol. VIT., pp. 164 et seq. 

85. Arrears— Service of order on Eyed ai 
A.-G. v. ASHBY TOLVILLE (INHABITANTS) (1823), 
12 Price, 649; 147 E. R. 835. 

86. Trespass against commissioner — Seizure 
of goods for redeemed tax——-Necessity for notice 
of action.|—T'o an action of trespass against 
deft., who was a land tax comr., for authorisin 
a seizure of pitf.’s goods, for a land tax, which 
been previously redeemed, but without deft.’s 
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Sect. 6.—Collection: Sub-sects. 1 & 2. 
Sub-secta. 1,2 & 38.] 


knowledge, deft. pleaded not guilty, by statute, & 
stated in his particulars that he relied upon 
Land Tax Act, 1797 (c. 5), & 21 Jac. 1, c. 12. 
Pitf. being unable to prove that he had given notice 
of action under 5 & 6 Will. 4, c. 20, 5. 19, & being 
also unable to prove the particulars, to show that 
deft. had waived the benefit of that statute, was 
nonsuited :—Held: deft. was entitled to notice 
of action, & the nonsuit was right.—THOMAS v. 
WILiiaMs & Bower (1843), 1 Dow. & L. 624; 13 
L. J. Ex. 87; 2L.T. 0.8. 108; 7J. P. 708. 

87, —— Land not Hable to assessment.| 
— DARLEY v. FITZALAN Howarp (1913), 135 L. T. 
Jo. 327. 

Distress for land tax.) — See Distress, Vol. 
XVIII., pp. 424, 425, Nos. 1617-1627. 


Sect. 7: 





SuB-sEcT. 2.—SurpLus LAND TAX. 

See Taxes Management Act, 1880 (c. 19), s. 114 
(7), (8), (9). 

88. What is surplus land tax——-Not moneys 
arising from excessive quota.]—-By Taxes Manage- 
ment Act, 1880 (c. 19), s. 114 (9), the comrs. of 
land tax are directed to apply any cxcess or surplus 
moneys received hy them in respect of land tax 
in the redemption of the land tax chargeable on the 
parish in which the excess has arisen :—Held: the 
surplus to which such directions relate is to be 
understood as limited to a surplus arising from 
the causes specified in the preamble to 6 Geo. 4, 
ce. 32, 8. 1, namely, from the occasional necessity 
of making the total of the assessments in the 
parish excecd the authorised quota by reason of 
the uncertainty as to the occupation of houses & 
the changes in the sizes & number of the buildings 
occupied, & other similar causes, & not as including 
a& surplus arising from the pansh quota itself 
being fixed at an amount not authorised by law.— 
Hast RIDING OF YORKSHIRE LAND TAX COMRS. 
v. LONDESBOROUGH (KArR1), [1917] 1 K. B. 581; 
861.J.K.B 1278; 116 L. T. 699. 
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Sect. 7.—REDEMPTION. 
Sts-sEcT. 1.—Wuo May REDEEM. 

hee pa Tax Redemption Act, 1802 (c. 116), 
ss. 0-17, 

89. Committee of lunatic.] — Notwithstanding 
the provisions contained in the Land Tax Redemp- 
tion Act, 1802 (c. 116), it is the duty of the com- 
mittee of a lunatic to obtain the sanction of the 
Jord Chancellor before proceeding to a sale of any 
part of the lunatic’s estate, for the purpose of 
foipna moneys ' rae to redeem the land 

ax.—He WADE ; » & Tw. 202 ; 7. R. 
1384, L. C. eee aeeaes 

90. Incumbent of living.]--In 1798, K., the 
ecclesiastical incumbent of a living, redeemed the 
land tax charged on his rectory out of his own 
estate, under Land Tax Perpetuation Act, 1798 
(c. 60), & did not, in his contract with the Comrs. 
for the Reduction of the National Debt declare 
his option to be considered a purchaser of the 
land tax, whereby, according to Land Tax 
Perpetuation Act, 1798 (c. 60), s. 37, the lands 
became exonerated from the land tax & charge- 
able for the benefit of the incumbent, his exors., 
administrators, & assigns, with the amount of the 
£3 per cent. Consols transferred & with the pay- 
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ment of a yearly sum, by way of interest, equal to 
the ease of the land tax redeemed :—Held: 
K., as an ecclesiastical incumbent, had such an 
estate as is contemplated by Land Tax Perpetua- 
tion Act, 1798 (c. 60), s. 87, taken in connection 
with 39 Geo. 3, c. 6, 8. 5; & he was entitled to 
create the charge upon the living; & his ersonal 
representatives were entitled to main an 
action against the succeeding incumbent for the 
recovery of the interest accrued due on the amount 
of the £3 per cent. Consols so transferred from 
the time when the latter succeeded to the rectory. 
—KILDERBEE v. AMBROSE (1854), 10 Exch. 454 ; 
3C. L. BR. 181; 24 L. J. Ex. 49; 241. T. O. 8. 
158; 19 J. P. 23; 156 BK. R. 615. 

91. .}— The guardian of an 
infant tenant in tail redeemed the land tax on the 
estate, but made no declaration, in pursuance of 
Land Tax Perpetuation Act, 1798 (c. 60), so as to 
make the land tax a charge on the inheritance. 
In a suit by the guardian, who was also adminis- 
trator of the infant tenant in tail, it was declared 
that the land tax was an annuity or rentcharge in 
favour of the infant’s personal estate; & the ct. 
directed proper deeds to be executed by the then 
tenant for life & tenant in tail, charging the estate 
with the amount of land tax as an annuity. This 
was done by deeds not affecting the estate in 
remainder after the estate tail. On the death of 
the survivor of the tenant. for life & tenant in tail 
the persona] representative of the infant claimed 
the benefit of the decree against the inheritance :— 
Held: the declaration effectually charged the 
inheritance; &, the legal charges executed by the 
tenant for life & tenant in tail having failed, the 
tenant in remainder, after the determination of 
these estates, was directed legally to charge the 
estate with the annuity—WaARE v. POLHILL 
(1852), 5 De G. & Sm. 455; 19 L. T. O. S. 198; 
64 KK. R. 1196. 

92. Trustees & guardians of infants—Out of 
persona) estate of infant—Equlitable charge on 
estate.]|—Application of the personal estate of 
infant tenant in tail to the redemption of the land 
tax by persons, not having authority within the 
Act. Equity, by analogy to the option, to be 
reserved by guardians, etc., under the Act, for 
the personal representative of the infant to charge 
the estate in the possession of the remaindermen. 
—WARE v. POLHILL (1805), 11 Ves. 257; 32 E.R. 
1087, L. C. 

Annotations :-—Consd. Ware v. Polhill (1852), 19 L. T. O. 8. 
; Ware nr. Egmont (1854), 4 De G. M. & G. 460; 
v, Hope (1855), 1 K. & J.482. Mentd. Southamp- 
ton v. Hertford (1813), 2 Ves. & B. 54; Burges v. reeset’ 

(1823), Turn, & R. 167; Ibbetson v. Ibbetson (1840), 1 

Sim. 495; Ferrand wv. Wilson (1845), 4 Hare, 344; 

Dungannon v. Smith (1846), 12 Cl. & Fin 646; Br v. 

Oxford (1852), 1 De G. M. & G. 363; Doncaster v. Don- 

caster (1856), 3 K. & J. 26; Lantsbery v. Collier (1856), 

2K. & J. 709; Wolley v. Jenkins (1857), 28 L. T. 0. 8. 

362; Horton v. Smith (1858), 4 K. & J. 624: Taite v. 

Swinstead (1859), 26 Beav. 525; <A.-G. v. Ailesbu 

(1887), 12 App. Cas. 672; Re Allott, Hanmer v. Allott, 

{1924} 2 Ch. 498. : 

93. ||—A testator, who died 
in 1782, devised real estate to uses under which 
P., an infant, was tenant in tail in possession, & 
bequeathed personalty to A. & B. upon trust at 
their discretion to lay it out in the purchase of 
real estates to be settled to the same uses. In 
1799, certain comrs., acting under Land Tax 
Perpetuation Act, 1798 (c. 60), contracted with A. 
& B. as trustees & guardians of P., the infant for 
the redemption of the land tax on the devised 
estate. In 1802 P. died, still in his infancy. In 
18385 X. contracted to purchase that estate which 
was described as free from land tax, & the above 
statements were made in the abstract of title 
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delivered to X. X. made no inquiry as to the 
circumstances attending the redemption, took a 
conveyance, & enjoyed the property free from 
claims in respect of the land tax until 1848. The 
administrator of P., the infant, filed a bill against 
X., stating that the money laid out in the redemp- 
tion of the land tax had been personal estate 
belonging to the infant, & that its character had 
not been changed; & alleging that the purchaser 
had constructive notice of that fact, & claiming 
an equitable charge on the estate purchased by 
X.:—Held: as A. & B. might have redeemed the 
land tax out of the personalty bequeathed to them, 
to be laid out in the purchase of real estate to be 
settled to the same uses as the devised estate, X. 
was not bound to inquire into the circumstances 
attending the redemption, & he had not 
constructive notice thereof.—WaAReE v. EGMONT 
(LORD) (1854), 4 De G. M. & G. 460; 3 Eq. Rep. 
1; 241. J. Ch. 361; 24 L. T. 0. S. 195; 1 Jur. 
N.S.97; 3W.R.48; 43 E. R. 586, L. C. 
Annotations :—Mentd. Atterbury v. Wallis (1856), 8 De 
G. M. & G. 454; Re Morrisson (1856), 27 L. T. O. 8. 44; 
Dawson v. Prince (1857), 2 De G. & J. 41; Jones v. 
Williams (1857), 24 Beav. 47; Monteflore v. Browne 
(1858), 7 H. L. Cas, 241: Macbryde v. Eykyn (1871), 24 
L. T. 461; Cavander v. Bulteel (1873), 9 Ch. App. 80, n. ; 
Banco de Lima v. Anglo-Peruvian Bank (1878), 8 Ch. D. 
160; Re Hall (1887), 37 Ch. D. 712; English & Scottish 
Investment Co. v. Brunton (1892), 41 W. R. 133; Re 
New Chile Gold Mining Co, (1892), 68 L. T. 15; Balley v. 
Barnes, [1894] 1 Ch. 25; Re White & Smith’s Contract, 
[1896} 1 Ch. 637; Molyneux v. Hawtrey, [1903] 2 K. B. 
reg Re Childe & Hodgson’s Contract (1905), 54 W. R. 
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Sup-sEcT. 2..-PROCEDURE FOR REDEMPTION. 

See Land Tax Redemption Act, 1802 (c. 116), 
88. 35, 37, 38, 76, 129, 130, 164; Land Tax 
Redemption Act, 1813 (c. 123), s. 1, 10-12, 21; 
Land Tax Redemption Act, 1817 (c. 100), 8. 23; 
Inland Revenue Board Act, 1849 (c. 1); Finance 
Act, 1896 (c. 28), 8. 34. 

94. Enforcement of registration of contract — 
Mandamus.]—(1) No authority in the Ct. of Ch. 
to compel the comrs. of land tax to grant certi- 
ficates to persons proposing to purchase in the 
form of Sched. A. though it would seem a mandamus 
would lie for such purpose. 

(2) The registry of contract in the manner 
directed by the Act may, I think, be enforced by 
mandamus (LORD ELDON, (.).—WILLIAMS  v. 
STEWARD (1817), 3 Mer. 472; 36 E. KR. 182, L. C. 

95. Enforcement of issue of certificate — 
penis) — WILLIAMS v. STEWARD, No. 04, 
ante, 

Mandamus generally, see CROWN PRACTICE, 
Vol. XVI., pp. 276 et seq. 

96. Redemption by corporation—Necessity for 
assent of commissioners.|—-A prebendary agreed 
by writing, in consideration of a sum in 3 per cent. 
stock of the amount nvcessary for redeeming the 
land tax to convey to a lessee then in possession, 
a part of the reversion in the prebendal estate, 
such part to be set out & valued by B., & approved 
by the King’s comrs. The lessee furnished the 
sum required for purchasing the stock, & the 
prebendary concluded the necessary contract with 
the land tax comrs., transferred the stock into 
the names of the Comrs. for Reducing the National 
Debt, & had the contracts duly registered; the 
land was also set out & aes | : but the lessee 
then refused to sign the necessary memorial for 
the purpose of obtaining the eee of the 
King’s comrs. pursuant to Land Tax Redemption 
Act, 1802 (c. 116), 8. 76. The rebendary after- 
wards distrained upon an under-tenant of the 
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land for the amount of the redeemed land tax, as 
additional rent, pursuant to Land Tax Redemption 
Act, 1802 (c. 116), s, 88:—Held: (1) there had 
been no valid sale of the land, for want of the 
assent of the comrs. & because, in order to Coney 
with the provisions of Land Tax Redemption 
Act, 1812 (c. 116), s. 69, the prebendary ought to 
have sold, not only the fee simple of the lands 
demised, but also the rents, services, & other 
profits ; (2) he had no right by Land Tax Redemp- 
tion Act. 1802 (c. 116), s. 88, to distrain until the 
precise quantity of land, & the portion of reserved 
rent, to be sold, were ascertained by the comrs.-—- 
WARNER v. Porcuerr (1832), 3 B. & Ad. 921; 
110 BE. R. 339. 
Annotation :—.48 to (2) Refd., Willoughby v. Willoughby 

(1843), 4 Q. B. 687. 

See, now, Land Tax Redemption Act, 1888 


(c. 58), 8. 1. 
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Sup-secr, 3.—LEVIDENCE OF KEDEMPTION. 


ee Land Tax Redemption Act, 1802 (c. 116), 
8. 165. 

97. Copy contract with commissioners— Original 
not admissible.|—-BurpoN v. RICKETS (1809), 
2 Camp. 121, n., N. P. 

98. Certificate of commissioners—-Or copy 
register.]|—An cstate, described in the particulars 
of sale to be land tax redeemed, was sold, in 1856, 
subject to a condition “ that ee deed dated 
more than ten years ago should be conclusive 
evidence of everything recited or stated therein.” 
In the witnessing part of a deed of conveyance, 
dated in 1844, & which formed part of the title, 
the purchase-money was acknowledged to have 
been received by M., the then vendor, from H., 
the then purchaser, ‘‘in full for the absolute 

urchase of the premises, & the fee simple & 
inheritance thereof in possession, free from land 
tax & al) other incumbrances " :—Held: (1) this 
was not a direct recital of the fact that the land 
tax had been redeemed so as to bind the purchaser 
under the above condition; (2) a statutory 
declaration by M. made in 1844, ‘‘ that to the best 
of his knowledge & belief no land tax had ever been 
paid for or in respect of the freehold subsequently 
to the purchase or redemption thereof in or about 
the year 1799,” left it doubtful whether the land 
tax had ever been redeemed. The proper evidence 
that the land tax had been redeemed would have 
been the certificate of the comrs., or a copy of the 
register.--POPPLETON v. BUCHANAN, BUCHANAN 
vy, POPPLETON (1858), 4 ©. B. N.S. 20; 27 LL. J. 
C. P. 210; 311. T. 0. 8. 83; 22 J. P. 5465 4 
Jur. N.S, 414; 6W. RK. 372; 140 E.R, 986. 

99. Discrepancy in description of lands — 
Onus of proof.|—-(1) Where a manor has once 
been charged with land tax, & the tax once 
redeemed, no after-inclosure of the waste lands 
will render the manor liable to re-assessment. 

(2) If there be a discrepancy between the 
contract for & the certificate of redemption on the 
one hand & the schedule to such contract & 
certificate & the duplicate assessment on the other, 
the contract & certificate is to be deemed the true 
description, in the absence of affirmative evidence 
to the contrary, which evidence it lics upon the 
land tax comrs. to produce. 

Pltfs. were the exors. of the will of I., & deft. 
was a collector of land tax. In 1709 the pre- 
decessor in title of H. had entered into a contract 
for the redemption of the land tax charged upon 
(inter alia) a manor of which such predecessor 
was lord. The certificate of contract given by the 
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Sect. 1.—Redemption: Sub-sects. 3, 4, 5 & 6.] 


land tax comrs. set out that the manor, grove, & 
woodlands were charged with land tax to the 
amount of £70 4s., & the contract for redemption, 
that the tax charged upon the manor, grove & 
woodlands was redeemed for a sum therein 
mentioned, but neither the duplicate assessment 
nor the schedules to the certificate or contract 
made any mention of such manor, groves, & 
woodlands. In 1844 H. bought the manor, & 
afterwards brought the waste into profitable 
occupation. No demand of land tax was made of 
him until 1867, when £12 17s. 4d. was demanded 
as a sum ‘assessed & not exonerated.” II. 
refusing to pay, & being distrained upon by deft., 
brought an action for illegal distress, which was 
continued by pltfs.:—Held: upon a special case 
stated without pleadings, pitfs. were entitled to 
judgment.—HODGSON v. PEARSON (1874), 31 L. T. 


679; 39 J. P. 198. 

Annotations :-—As to (1) Consd. Newton, Chambers v. Hall, 
(1907) 2 K. B. 446. Generally, Refd. C. L. Ry. v. City of 
London Land Tax Comrs., ([1911] 2 Ch. 467. 


100. Declaration by court—To supply defect of 
title.|—-The ct. will not declare the land tax on an 
estate to have been redeemed, merely for the 
benefit of a trustee for sale, & to supply an alleged 
defect of title, although such redemption has in 
fact taken place.—He JACKMAN’S LAND-TAX, 
Ex p. SPARKES (1824), M‘Cle. 518. 

101. Payment of redemption money — To com- 
missioners of Inland Revenue.|—-By Land ‘lax 
Redemption Act, 1802 (c. 116), s. 98, it is required 
that, upon a sale of lands for the redemption of the 
land tax, the purchase-money should bo paid into 
the Bunk of England, to the account of the comrs. 
for the liquidation of the national debt, & no 
discharge from the land tax is obtained until the 
saa ah ig 80 paid. 

In the year 1800 the guardians of M., an infant, 
under the powers of this Act, sold lands belonging 
to him for the redemption of the land tax ; the 
purchase-money was paid by II., the purchaser, 
into the hands of solrs., who were employed 
professionally both by the guardians & the pur- 
chaser, & remained in their hands until 1807, 
when M. came of age, & his guardian accounted 
with him; & afterwards he settled accounts with 
the solrs. to whom the purchase-money had been 
paid, & took a security for a balance due to him, 
in which the purchase-money was included. 
Under these circumstances the money was not 
paid. into the Bank according to the Act, & II. 
continued to pay the land tax upon the premises 
purchased by him. No proceedings were taken 
on either side, until 1826, when M. brought an 
ejectment to recover possession of the premises ; 
& the devisee & trustees under the will of H., who 
was dead, filed a bill to restrain the proceeding at 
law :—Held: principally on the ground that LI. 
continued to pay the land tax, he could have no 
relief in equity.—Hicks v. MoRANT (1831), 5 Bli. 
N. S. 643; 2 Dow. & Cl. 414; 5 KE. R. 457, 


H. I. 
gat ae hg :—Refd. Doe d. Blowitt v. Phillips (1841), 1 


SUB-SECT. 4.—WHAT INCLUDED IN REDEMP- 
TION CONTRACT. 
vee Land Tax Redemption Act, 1802 (c. 116), 
8. ‘ 
102. Land allotted in respect of rights of common 
of redeemed land.]— Where lands are allotted under 
an Inclosure Act in respect of rights of common 


LAND Tax. 


appurtenant to other lands of which the land tax 
has been redeemed, the land tax does not attach 
upon the allotment.—BorEHM v. Woop (1823), 


Turn. & R. 832; 37 EB. R. 1128. 
Annotation :—Consd. Cooch v. Walden (1877), 46 I. J. Ch. 


103. Land tax on manor — Includes waste of 
manor—Subsequently inclosed.]~Hopason vv. 
PEARSON, No. 99, ante. 

104. Separate & distinct franchise — Created 
subsequent to redemption—Tolls.] — CHARING 
Cross BRIDGE Co. v. MITCHELL, No. 10, ante. 

105. -] — WATERLOO BRIDGE Co. 
v. CULL, No. 48, ante. 

106. In existence at time of redemption. |— 
In redemption contracts the word ‘‘ lands ’’ must 
be construed as having its natural meaning, 
including everything down to the centre of the 
earth, unless at the time of redemption there is 
in existence a separate & distinct hereditament 
liable to be separately assessed; &, if there is 
such a separate hereditament, all the circumstances 
of the case existing at the time of redemption must 
be looked at in order to see whether the intention 
of the registered certificate was that the surface 
only should be redeemed or the land & everything 
beneath it. 

As coal & the profit to be derived from mining 
are nothing but the natural production & profit 
of the land, unopened seams of coal under land 
belonging to the same owner, in respect of which 
the land tax is redeemed, are included in the 
redemption.—NEWTON, CHAMBERS & Co., LTD. v. 
HALL, [1907] 2 K. B. 446; 76 L. J. K. B. 908; 
96 L. T. 743; 71 J.P. 388; 23 T. L. BR. 511. 


Annotation :-—Consd. C. L. Ry. v. City of London Land Tax 
Conirs., [1911] 2 Ch. 467. 


107. Natural production & profit of lands re- 
deemed—Springs upon land.|—-NEw RiIvpR Co. 
v. HERTFORD LAND Tax Comrs., No. 64, ante. 

108. Unopened seams of coal.] — NEWTON, 
CHAMBERS & Co., Lrp. v. Haun, No. 106, ante. 

109. Land abutting on as eal gy acter ad 
medium filum.|—-Where the land tax upon land 
adjoining a public highway has been redeemed, 
the presumption that the soil of the highway 
ad medium filum belongs to the owner of the 
adjoining land applies so as to extend the exonera- 
tion from tax to the middle of the highway. A 
railway was constructed, under statutory powers, 
in the city of London, partly beneath a highway 
adjoining lands in respect of which the land tax 
had been previously redeemed :—Held: the 
portion of the railway under the moiety of the 
highway adjoining the exonerated lands was not 
liable to land tax.—LoNnpon (City) Lanp Tax 
COMRS. v. CENTRAL LONDON Ry. Co., [1913] A. C. 
364; 82 L. J. Ch. 274; 108 L. T. 690; 77 J. P. 
289; 29 T. L. R. 395 ; 57 Sol. Jo. 403; 11L.G. R. 
693, H. L.; affg. S. C. sub nom. CENTRAL LONDON 
Ry. Co. v. Lonpon (Crry) Lanp Tax ComMRs., 
[1911] 2 Ch. 467, C. A. 

Annotations :—Refd, Maclaren v. A.-G. for Quebec, [1914] 


. O. 258; A.-G. of Southern Nigeria v. Holt (Liverpool 
[1915] A. . 699. . ater 

















SuB-sEectT. 5.—APPLICATION OF REDEMPTION 
MONEYS. 


See Land Tax Redemption Act, 1802 (c. 116), 
ss. 166-171; Land Tax Redemption Act, 1818 
(c. 123), 8. 18; Land Tax Redemption (Invest- 
ment) Act, 1853 (c. 90), s. 8; Finance Act, 1896 
(c. 28), s. 32 (1), sched.; Finance Act, 1921 
(c. 82), s. 64. 
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110. Payment to Commissioners of Inland 
Revenue.|—Hicxs v. Morant, No. 101, ante. 

111. Application of surplus stock—Arising from 
sale of land.J}—Surplus stock, from sales 
under the Acts for the redemption of the land tax, 
will be ordered to be transferred to the party, 
who, if it were laid out in the purchase of ; 
would be entitled to have the lands conveyed to 
him in fee.—Re Fortescue (1826), 3 Russ. 128 ; 
38 E. R. 524. 

Aenciason :—Moentd. Thornhill] ». Milbank (1864), 10 L. T. 

aius land tax.j|—See Sect. 6, sub-sect. 2, 
ante. 


SUB-SECT. 6.—CHARGE ON LANDS IN FAVOUR 
OF OWNER WHO REDEEMS. 


See Land Tax Redemption Act, 1802 (c. 116), 
ss. 116, 125; Land Charges Kegistration & 
Searches Act, 1888 (c. 51); Finance Act, 1896 
(c. 28), s. 33 (a). 

112. Redeemed tax personal estate.}] — Land 
tax redeemed by one who is cestui que use for life, 
& in possession at the time of the Sakon is 
personal property, & descendible to his personal 
representatives.—MONDAY v. HuRLEY & BOND 
(1827),5 1. J.0O.S. K. B. 212. 

118. .}—A. being under a_ settlement 
tenant for life in remainder, after prior estates for 
life & in tail with remainder to his own first & 
other sons in tail, with an ultimate remainder in 
fee, which afterwards became vested in the first 
tenant for life, redeemed the land tax upon the 
settled estate during the life of the first tenant for 
life, & took an assignment to himself under the 
land tax Act. The prior tenant for life afterwards 
died without issue, having devised to A. the 
ultimate fee; & A. being in a dying state, & 
having no issue, made his will, & devised the fee 
of the settled estate without declaring any 
intention with respect to the land tax redeemed. 
The land tax at his death continues to be part of 
his personal estate.—-TREVOR v. TREVOR (1833), 


2 My. & K. 675; 39 E. R. 1102. 
Aunelalivn :—Mentd. Horton v. Smith (1858), 27 L. J. Ch. 





114. Right to free land from charge — Created 
by previous tenant tor life.|—-Under Land Tax 
Redemption Act, 1802 (c. 116), a remainderman 
in possession can compel the representatives of 
the tenant of a previous particular estate, who has 
redeemed the land tax, to receive the considera- 
tion money for such redemption, with all arrears 
of interest, so as to free the land from the charge 
& payment of the interest to which it was subject 
for the benefit of such tenant under Land Tax 
Redemption Act, 1802 (c. 116), s. 123. A tenant 
in common of the remainder if he tender the whole 
amount & that is refused, & the interest distrained 
for, may plead tLe tender in bar of an avowry.— 
COUSINS v. HARRIS (1848), 12 Q. B. 726; 17 L. J. 
Q. B. 273; 12 L. T. O. S. 44; 12 Jur. 835; 116 
E. R. 10438. 

Annotations :-—Refd. Kilderbee v. Ambrose (1854), 10 Exch. 

454; Skene v. Cook, [1902] 1 K. B. 682. 

115. Whether merger for benefit of freehold.|— 
Guardians of an infant tenant in tail redeemed the 
land tax on the entailed estate. The tenant in 
tail died, having bequeathed the land tax to the 
next tenant in tail. The latter tenant in tail 
suffered a recovery & settled the estate, but always 
dealt with the redeemed land tax as a subsisting 
charge. The settlement contained in its operative 
part the usual general words, ‘‘ all the estate,’ 
etc. :—Held: the land tax was not merged by 





Tax. eet! 
its redemption, by the recovery, by the operation 


of the settlement, or otherwise, but by a 
bequest of it in the settlor’s will.—BLUNDELL v. 
STANLEY (1849), 3 De G. & Sm. 483; 18 L. J. 


ae aye 13 L. T. O. 8. 880; 18 Jur. 998; 64 
Annotations :—Oonsd. Bulkeley v. 1855), 1 K. & J. 
482. Refd. Nose v, Moorsoni ney, {1885s Eq. 91. 
116. -]— A tenant in tail of two estates 
redeemed the land tax on both with the money 
produced by the sale of part of one. One of the 
tes, under a shifting use, went over :—Held : 
on redemption, the land tax merged with the 
ownership, & the owner of the one estate had no 
right, as against the owner of the other, for an 
apportionment.—HARRISON v. RouND (1852), 2 
De G. M. & G. 190; 22 L. J. Ch. 822; 20 L. T. 
O. 8.118; 17 Jur. 563; 1 W. R. 26; 42 E.R. 
844, L. C. 
Annotations :—Mentd. Wyndham v. Fane (1853), 11 Hare, 


287; Langdale v. Briggs (1856), 3 Sm. & G. 265; Macou- 
brey v. Jones (1856), . & J. 684; Curzon v. Curzon 


(1859), 1 Giff. 248; Collingwood ». Stanhope 
L. R. 4 H. L. 433; Meyrick v. Lawa, Meyrick v. Ma 
(1874), 9 Ch. App. 237; Re Wright’s Trustees & Marshal] 


(1884), 2&8 Ch. D. 93; Re hy haere 8. E., Saunders v. 
oyd, 11891) 3 Ch. 394; Shuttleworth v. Murray, {1900} 
1 Ch. 795; Re Constable’s S. K., ea 1 Ch. 178; 

Re Mecking, Meeking v. Meeking, [1922] 2 Ch. 523. 

117. .J—The guardians of an infant tenant 
in tail of lands redeemed the land tax, under 
Land Tax Perpetuation Act, 1798 (c. 60), without 
declaring an option, under sects. 17 & 37, to be 
considered on the footing of third persons pur- 
chasing the tax. Subsequently, the lands became 
vested in fee in 8., who conveyed them to trustees 
& their heirs, upon trusts for sale for his benefit. 
The trustees, by his direction, purchased & took 
a conveyance of ‘‘ the land tax or rentcharge in 
lieu of land tax chargeable upon the lands,’’ upon 
the like trusts :—Held: the land tax qud tax was 
extinguished upon its redemption by the guardians ; 
the rentcharge which remained in lieu of land tax 
was not a statutory tax, capable of being enforced 
by the remedies provided by the Act, but a charge 
effected by the operatian of equity; & such charge 
merged upon being conveyed to the trustees.— 
BuULKELEY v. Hlopk (1855), 1 K. & J. 4823; 24 
L. J. Ch. 356; 26 L. T. O. S. 56; 1 Jur. N.S. 
864; 3 W. R. 360; 69 EK. R. 549; on appeal 
(1856), 8 De G. M. & G. 36, L. J. 
ann :—Mentd. Pryse v. Pryse (1872), L. R. 15 Eq. 


118. Redemption by lessee.}]—C., the 
owner of leaseholds, renewable by custom, con- 
tracted, in 1798, to redeem the land tax thereon, 
under Land Tax Perpetuation Act, 1798 (c. 60), 
& transferred to the comrs. a sum of Consols for 
that purpose, but did not exercise the option 
under sect. 17 of the Act. After the death of 
O., T. D., & M. D., who were entitled in equal 
shares to the leasecholds under his will, which 
contained no refcrence to the land tax, & also to his 
residuary personal estate, by a settlement made 
in 1818, assigned the leaseholds, & all their ‘‘ estate 
& interest ’’ therein, to trustees upon the trusts 
of the settlement. The recitals did not refer to 
the land tax. ‘T'. D. died in 1821, having made no 
claim to a moiety of the ogy in respect of the 

M 











land tax. On the death of D., the personal 
representative of T. D. & M. D. claimed, as 
against those entitled under the settlement, a 
charge in respect of the land tax :—Held: C., on 
redeeming the land tax, became entitled to the 
interest on the Consols transferred by him as a 


rentcharge on the leaseholds for his own benefit ; 
it did not pass under the general words of the 
settlement of 1818, but remained as a separate 
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property in the settlors, as residuary legatees of 

.3 their representative was now entitled to it 
as a charge on the leaseholds; & the fact of T. D. 
not having made any claim was no bar.—NEAME 
v. Moorsom (1866), L. R. 3 Eq. 91; 36 L. J. Ch. 
274; 12 Jur. N.S. 913; 15 W. R. 51. 

119. Redemption by incumbent of living — 
Charge upon benefice.|-KILDERBEE v. AMBROSE, 
No. 90, ante. 

120. Redemption of land charged with fee 
farm aR a Oe to deduct interest from rent.]— 
The owner of lands charged with a fee farm rent, 
payable to a purchaser from the Crown under 
statutes 22 Car. 2, c. 6, & 22 & 23 Car. 2, c. 24, 
having redeemed the land tax chargeable on the 
lands out of which the fee farm rent issues, is 
entitled under the land tax Act, to deduct 4s. in 
the pound from the rent so payable.—Moopy v. 
WELLS (DEAN & CHAPTER) (1856), 1 H. & N. 403 
25 L. J. Ex. 273; 27L. T. 0.8. 82; 20 J. P. 744; 
156 E.R. 1110. 

121. Redemption of several tenements by one 
contract—-Separate charges.|—-A person having a 
partial interest redeemed the land tax on three 
several tencments, by one contract & at one 
price :—Held: the three charges were not con- 
solidated so as to give him one aggregate charge 
on all tenements, but he acquired three separate 
charges on the three several tenements.—Cox v. 


COVENTON (1862), 31 Beav. 378; 7 L. T. 78; 
8 Jur. N. S. 1142; 10 W. R. 829; 54 E. R. 
1185. 


arlalion :—Mentd. Dougherty v. Oates (1900), 45 Sol. Jo. 


122. Recovery of arrears of charge — Real 
Property Limitation Act, 1874 (c. 57), ss. 1, 8.|— 
The lessee of premises redeemed the land tax 
charged thereon under Land Tax Redemption 
Act, 1802 (c. 116), which by sect. 123 provides 
that, where any person having any estate, other 
than an cstate of inheritance, in any lands, 
tenements, or hereditaments redeems the land tax 
charged thereon, such lands, tenements, or herc- 
ditaments shall be chargeable for his benefit with 
the amount of the moneys puid as the considera- 
tion for the redemption of such land tax, & with 
the payment of a yearly sum of money by way of 
interest thereon, equal in amount to the land tax 
redeemed. In 1879 the lessee assigned to pltf. 
the benefit of the contract for redemption of the 
land tax. No yearly sum having been paid by 
way of interest on the money paid for redemption 
of the land tax since 1879, the pltf. sued deft., in 
whom the lease of the premises had become vested 
in 1885, to recover £9 as a yearly payment due 
Jan. 1, 1900, under Land Tax Redemption Act, 
1802 (c. 116), s. 128, by way of interest on the 
money paid for redemption of the land tax :— 
Held: the case came either within sect. 1, or 
sect. 8 of Real Property Limitation Act, 1874 
(c. 57), & therefore pltf.’s claim was barred.— 
SKENE v. Cook, [1902] 1 K. B. 682 ; 71 L. J. K. B. 
446; 861. T. 319; 50 W. R. 506; 18 T. L. R. 
431; 46 Sol. Jo. 356, C. A. 


SUB-SECT. 7.—RAISING OF REDEMPTION 
MONEY. 
See Land Tax Redemption Act, 1802 (c. 116), 


Lanp Tax. 


Land Act, 1882 (c. 38), ss. 2, 3, 21, 32, 62; Finance 
Act, 1896 (c. 28), 8. 33 (6). 

123. Money paid into court on sale of settled land 
—Tax previously redeemed by tenant for life— 
Recoupment of tenant for life.|-Order made upon 
petition by tenant for life that a sum of money, 
which the deputy remembrancer had received for 
lands taken for the public service under 44 Geo. 3, 
c. 95, might be paid in part satisfaction of a sum 
of money previously spor by petitioner for the 
redemption of the land tax, he not having taken 
advantage of the clause in the redemption Act, 
which enabled him to sell part of the lands for that 
purpose, although the next in remainder was a 
minor.—He SHEPHARD (1811), Wight. 131; 145 


E. R. 1201. 
——.]— (1) Where an Act of 








124. 
Parliament establishing a railway co., authorised 
the co. to purchase lands of corpns., tenants for 
life, etc., & directed that the purchase-money 
should be applied in the redemption of the land 
tax upon other parts of the property unsold :— 
Held: a tenant for life, who had redeemed the 
land tax before the passing of the Act, might 
reimburse himself out of the proceeds of the lands 
purchased of him by the co. 

(2) The costs of an application to the ct. under 
such an Act of Parliament, to have the purchase- 
money applied in the redemption of the land tax, 
will be allowed out of the purchase-money, 
although the Act only makes an express provision 
for such costs in cases where the money is to be 
laid out in the purchase of lands to be settled to the 
like uses.—Re LONDON & KIRMINGHAM Ry. Co., 
ae Pp. eee (1834), 1 Y. & C. Ex. 166; 160 

. it. 68. 

Annotations :—As to (2) Folld. Re Bethlom Hospital (1875), 
L. Rk. 19 Eq. 457. Refd. Re Liverpool & Manchester 
Railway Act, Kx p. Trafford (1837), 2 Y. & C. Ex. 522; 
Re Oakham Canal Co. (1843), 1 L. T. O. 8.12. Generally, 
Mentd. Cousens v. Harris (1848), 17 L. J. Q. B. 273. 

125. Sale of lunatic’s estate—Sanction of court.] 
—lLand tax on a lunatic’s estate redeemed by order 
out of the produce of decaying timber, ordered to 
be cut for payment of debts under the master’s 
report, that it was for his benefit. No equity for 
a charge in favour of the next of kin.—#z p. 
PHILLIPS (1812), 19 Ves. 118; 34 HK. WR. 463, L. C. 
An ineton :—Moentd. A -G. v. Allesbury (1885), 16 Q. B. D. 


126. |—Re Wank, No. 89, ante. 

127. Sale of entailed estate—Purchase by heir.] 
—LAWRIE v. LAWRIE (1814), 2 Dow, 556; 3 E.R. 
905, H. L. 

128. By tenant for life without impeach- 
ment for waste—Growing timber included.]— 
Where a tenant for life, without impeachment of 
waste, makes an absolute sale & conveyance of 
land under Land Tax Redemption Act, 1802 
(c. 116), s. 51, for the purpose of redeeming the 
land tax on other property, the growing timber, 
though not mentioned in the conveyance passes 
with the land ; & the price of it, as well as that of 
the land, must be paid into the Bank of England 
under Land Tax Redemption Act, 1802 (c. 116), 
s. 98; although the price of the land without the 
timber makes up the sum for which the land tax 
is to be redeemed. Semble: if the price of the 
timber he paid by mistake to the tenant for life, 
& not into the Bank, the conveyance is void 
under Land Tax Redemption Act, 1802 (c. 116), 
s. 119. But, assuming this to be so, the case is 
within Land Tax Redemption Act, 1814 (c. 173), 











ss. 44, 67, 68, 81-84, 114, 118, 161, 162; Settled! 5. 12, & Land Tax Redemption Act, 1817 (c. 100), 
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SECT. 7, SUB-SECT. 7. 
125 i. Sale of lunatic’s estate—Sanction of court.}—WELD v. TEW (1829), Beat. 266.—IR. 


Lanp Tax. 


8. 25, & either clause will cure the defect.— 
Dog d. Biewrirt v. PHiIturpes (1841), 1 Q. B. 84; 
Arn. & H. 256; 4 Per. & Dav. 562; 10 L. J. Q. B. 
68; 5 Jur. 745; 113 E. R. 1061. 
Annotation :-—Expld. Whidborne v. Ecclesiastical Comrs. 
for England (1877), 7 Ch. D. 375. 
Sale of ecclesiastical property.]—-See EccLEsi- 
eee Law, Vol. XIX., pp. 499, 500, Nos. 3560- 
129. Sale to raise costs of previous sales for 
redemption.)—A corpn. named ‘‘ The Warden 
& Poor of the Hospital of the Holy Trinity in 
Croydon of the Foundation of John Whitegift, 
Archbishop of Canterbury,”’ conveyed land under 
the land tax redemption Acts by the name of the 
*“ Warden & Poor of the Hospital of the Holy 
Trinity in Croydon.’”’ The purchaser paid the 
vendors the purchase money in discharge of the 
costs of sales madc by the vendors for the 
redemption of the land tax :—Held: (1) the 
variance in their name was not material: at all 
events this was a mistake or inadvertence cured by 
Land Tax Kedemption Act, 1814 (c. 173), s. 11; 
(2) they might raise money by a later sale for the 
costs of former sales.—CROYDON HOsPITAL v. 
FARLEY (1816), 6 Taunt. 467; 2 Marsh. 174; 128 
E.R. 1116. 
Annotation :—Relfd. R. v. Haughley (1833), 4 B. & Ad. 650. 
130. Effect of approval by land commissjoner.]| 
——The rector & lord of the manor of Bb. by one 
grant demised for three lives, at one aggregate 
holding, & at one undivided rent, three ancient 
tenements originally held of the manor under 
distinct grants & at distinct rents. The same rector 
afterwards disposed of the reversion in fee under the 
provisions of Land Tax Redemption Act, 1802 
(c. 116) :—Held: though the grant for lives might 
be void unless sanctioned by a special custom in 
the manor, yet the purchaser of the reversion had a 
good title, the sale being approved of by the land 
tax comrs.—DoOE d. STRICKLAND tv. WOODWARD 
i 1 Exch. 273; 17 L. J. Ex. 1; 154 KB. i. 


181. Purchase effected by fraud—- Power of 
court to rectify.|—-The Legislature intended, by 
the Acts for the redemption of the land tax, to 
authorise all such sales for that purpose to be made 
by ecclesiastical persons, with the consent thereby 
required, as could have been made for any purpose, 
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restraining statutes; & before the restraining 
statutes a sale might have been made from a 
prebendary in his corporate character to a pre- 
bendary in his individual character. An objection 
to the validity of a sale under the land tax redemp- 
tion Acts, upon the ground that the lands were not 
properly. saleable, &, apart from any question of 
raud, were not properly sold under the Acts, is a 
legal objection ; &, there being no impediment to 
the trial of that question at law, a bill in equity 
on such a ground cannot be supported. But the 
confirming Land Tax Redemption Act, 1814 
(c. 173), & Land Tax Redemption Act, 1817 
(c. 100), have removed any objection to a sale & 
conveyance under the land tax redemption Acts, 
arising from the property so sold not having 
been originally saleable, or not having been 
properly sold, within the meaning & according to 
the directions of the Acts. 

If it were shown that a purchase under the land 
tax redemption Acts had been effected by fraud the 
ct. would rectify it, notwitstanding the confirmi 
statutes, for a purchase so effected would no 
acquire validity from those statutes.—-BEADEN 
v. Kina (1852), 9 Hare, 400; 22 L. J. Ch. 111; 
68 BK. NR. 608. 

Annotation :—Consd. Whidborne v. Ecclesiastical Comrs. for 

England (1877), 7 Ch. D. 375. 


SuB-SECT. 8.—EFFECT OF REDEMPTION. 

132. Redemption by mortgagee — Election by 
mortgagor—To take benefit.|—ICNOWLES v. CHAP- 
MAN (1815), 3Seton’s Judgments & Orders, 6th ed. 
1960. 

133. Redemption after contract fixing rent— 
Claim for increased rent.}|—The Crown having 
redeemed the land tax since the above contract 
was entered into, C. claimed a proportional 
additional rent under Land Tax Redemption Act, 
1802 (c. 116), s. 126:— Held: the sect. did not 
apply. —FAULKNER v. LLEWELLIN (1863), 9 L. T. 
251; 11 W. R. 1055. 


SUb-SECT. 9.—CostTs. 
Sce COMPULSORY PuRCHASI*Y, Vol. XI., p. 262, 


with the like consent, before the passing vf the , Nos. 1780-1784. 


LAND TRANSFER. 


See REAL PROPERTY AND CHATTELS REAL; SALE OF LAND. 


LAND VALUES. 


See REVENUE. 


LANDING STAGES. 


See Ferries; WATERS AND WATERCOURSES. 
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PART I. RELATION OF LANDLORD AND TENANT 
Smcr. 1. IN GENERAL . 


Sect. 2. How CREATED OR ARISING 
SuB-sECT. 1. By CONTRACT 
SuB-sEcT. 2. By ATTORNMENY 
A. In General . 
B. What Amounts to Attor nent 
C. Effect of Attornment ‘ ; : : 
D. Attornment Clause in Mortgage. See MORTGAGE. 
i. Attornment to Receiver ‘ : 
FF. Attornment to peeer near : 
G. Stamps ; 
Sup-sEcr. 3. By Moreau. we MORTGAGE: 
SuB-sEcT. 4. By EsSTorrEL ‘ 
SrecT. 3. ISstoprpeEL AS BETWEEN LANDLORD AND ‘TENANT 
Sub-secr. 1. TENANT ESTOPPED FROM DENYING LANDLORD’S ee 
. In General . : 
. Landlord Naving no Inter est at Time of Demise 
. Defect in Title Apparent ; 
. Where Title of Landlord Detained 
. Tenant claiming Title in Himself . 
. After Attornment by Tenant 
. Estoppel by Deed ‘ 
IL. Kstoppel by Verbal or Written Statement ‘ 
I. Admission of Landlord’s Title—What Amounts to 
(a) Payment of Rent ; 
(6) Submission to Distress . 
(c) Kormer Legal Proceedings 
(zd) Other Cases ; 
J. In Whose Favour Estoppel Operates 
K. What Persons bound by Estoppel. 
SUL-sECT. 2. EsroprpkL oF LANDLORD 
A. In General . ; : 
LB. Repudiation of Lease . 
(a) In General . 
(b) Landlord Having 1 no Interest at Time of Demise 
i. In General . 
ii. Subsequent Rociaal: of Interest. ; 
(c) Admission of Lessee’s Title—What amounts to 
(d) What Persons bound by Estoppel . ; 
SUB-SECT. 3. DURATION OF ESTOPPEL 


Bech S 


Qo: 


PART IT. AGREEMENTS FOR LEASE 
Sect. 1. Capacity To MAKE ; ; , : ‘ ; 
SEcT. 2. DISTINCTION BETWEEN LEASE AND AGREEMENT FOR LEASE 


SuB-sSEcT. 1. IN GENERAL : 
Suh-sectT. 2. WHAT AGREEMENTS AMOUNT TO Taxes 
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Soup-secr. 3. WHAT AMOUNTS TO AGREEMENT FOR LEASE 
A. In General . 
B. Uncertainty as to Rent and Occupation 
©. Landlord Not in Position to Demise 
D. Fulfilment of Conditions in futuro. 


Secr. 8. NECESSITY FOR CONCLUDED CONTRACT 


Svug-sEcr. 1. OFFER AND ACCEPTANCE ; 
Sus-sEcr. 2. STIPULATION FOR FoRMAL DOCUMENT 
SUB-SECT. 3. CONTRACT BY AGENT 
Secr. 4. EvipENCE OF CONTRACT 
SUB-SECT. 1. WRITTEN MEMORANDUM 
. In General . 
. Separate Documents 
Description of Property 
- Description of Parties . 
. Signature . ; . 
Commencement and Duration of Term 
(a) Necessity for Expression : 
(6) What is Sufficient ae ahaa 
G. Consideration . 
SuB-sEcT. 2. PART Deno nMance : 
A. Extent of Doctrine : 
B. Acts must be referable to Agreement 
C. What Constitutes Part Performance ; ; 
(a) Under Original Agreement for Tenancy . 
i. Entry into Possession 
ii. Entry into Possession and Expenditure of Money 
iii. Payment of Rent . 
(6) Under Agreement for New Tenancy 
i. Retention of Possession . 
ii. Expenditure of Money 


MEO Ob 


iii. Payment of Increased Rent by Tenant i in Possession , 


SUB-SECT. 3. PAROL EVIDENCE 
Secr. 5. NATURE OF TENANCY CREATED 


SUB-SECT. 1. BEFORE JUDICATURE ACTS 
A. Tenancy at Will . : 
B. Tenancy from Year to Year 
(a) In Genera! . 
(6) Terms Applicable to Tenancy 


SuB-SEcT. 2. SINCE JUDICATURE ACTS 
Sect. 6. TITLE TO BE SHOWN By LESSOR 
SuB-sEcT. 1. IN GENERAL 
SUB-SECT. 2. RIGHT TO PRODUCTION OF Tene 
SUB-SECT. 3. WAIVER OF PRODUCTION OF TITLE 
Sect. 7. DuTy oF LESSEE TO INVESTIGATE LESSOR’s TITLE 
Sect. 8. ENFORCEMENT—REMEDIES FOR BREACH . 


SUB-SECT. 1. SPECIFIC PERFORMANCE 

A. In General . P 

B. Of What Agreements . 

C. Necessity for Performance of Conditions Precedent . 
(a) By Landlord 
(6) By Tenant . 

D. On Whose Application ‘decreed 

KE. Against Whom decreed ‘ 

F. Grounds for Granting or Refusing 
(a) In General . 
(0) Breach of Covenant by Tenant 
(c) Breach of Trust. : 
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(d) Defective Title of Lessor ; 
i Where Lessor Defendant . 
ii. Where Lessor Plaintiff 

(e) Delay . : 

(f ) Expiration of Term 


(g) Forfeiture involved by Grant of Tiéane 


(hk) Hardship 

(i) Megality 

(j) Impossibility of Partonmaricu: 
(k) Insolvency of Tenant 

(1) Misrepresentation 

(m) Mistake 


(n) Supervision of Court—Grant involving Performance under 


(o) Uncertainty as to Terms 
(p) Variation : 
G. Effect of Non-Compliance with Decne : 


SuB-sEcT. 2. DAMAGES 
A. Action for Damages 
(a) In General . ; 
(b) Non-Performance by Lessor : 
i. Defective Title of Lessor . 
ii, Wilful Default of Lessor . 
(c) Non-Performance by Lessee . 


(a2) Agreement by Agent without Authority . , 
B. Damages in lieu of or in addition to Specific Performance 

(a2) Damages in lieu of Specific Performance 

(b) Damages in addition to Specific Performance . 


Sect. 0. STAMPS . 


SUB-sECT. 1. NECESSITY FOR . 

SuB-s8kKcT. 2. AMOUNT OF STAMP 
A. How Calculated . , , ; 
B. Sufficiency of Amount. See REVENUE. 


SuB-sEcCT. 3. ADMISSIBILITY OF UNSTAMPED AGREEMENT 


SuB-secT. 4. Lost AGREEMENTS 


PART I1I. LEASES . 


SECT. 1. CAPACITY TO GRANT AND TAKE LEASES . 


SuB-SECT. 1. ALIENS 
SUB-SECT. 2. CHARITIES 
SUB-SECT. 3. COMPANIES 
Sub-sect. 4. Co-OWNERS 

A. In General . 

B. Coparceners 

C. Joint Tenants 

D. Tenants in Common 

K. Partners. See PARTNERSHIP. 
Sun-sEctT. 5. CopyHOLDERS 
SuUB-SEcT. 6. CORPORATIONS 
SuB-SEcT. 7. THE Crown 
SuB-SEcT. 8. ECCLESIASTICAL Aetuoiies 
SUB-SEcT. 9. EXECUTORS AND ADMINISTRATORS 
SuB-sEcT. 10. INFANTS . 
SuB-sEcT. 11. LAND SEIZED IN encorin 
SUB-SECT. 12. LUNATICS 
SUB-SECT. 13. MARRIED WOMEN 
SuB-sEcT. 14. MORTGAGORS AND AGRTGKCaES: 
SUB-SECT. 15. OWNERS OF RENTCHARGE 
SUB-sEcT. 16. RECEIVERS 


Sce MORTGAGE. 
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Sus-secr. 17. SErrLED PROPERTY . : : ‘ : ; ? : x 
A. Limited Owners . 
B. Leases under Express Powers. See Powrns, SETTLEMENTS. 
C. Leases under Authority of Court. See SETTLEMENTS. 
Sup-secT. 18. TENANT AT WILL . : 
Sus-sEcT. 19. TENANT FOR LIFE. See Switieuanes. 
Sus-sEctT. 20. TENANT FOR YEARS : 
SuB-SEcT. 21. TRUSTEES. See POWERS, Steen wlan: Pauaie AND spi ereEe: 
SUB-SECT. 22. UNIVERSITIES AND COLLEGES . ; ‘ ; 
Sect. 2. CREATION OF LEASE : 
Sus-sEcr. 1. For THREE YEARS OR UNDER 
SusB-sEct. 2. For OVER THREE YEARS . 
Sun-sEcr. 3. LEASES OF INCORPOREAI inemorieensS 
SuB-sEcT. 4. AGREEMENTS FOR LEASE AMOUNTING TO LEASE . 


SEctT. 3. CONTENTS OF LEASE 


SuB-sEcT. 1. PARTIES 

SUB-SECT. 2. DATE 

SuB-sEcT. 3. OPERATIVE Worps OF Hewise 
SUB-SECT. 4. RECITALS . ; 
Suns-sEcr. 5. THE PROPERTY Convers 
Sus-sEcT. 6. HABENDUM 

SUB-SECT. 7. CONSIDERATION . 

SUB-SECT. 8. COVENANTS 

SuB-SEcT. 9. OPTIONS 


Sect. 4. EXECUTION AND COMPLETION . 
SuB-sEecT. 1. IN GENERAL 
SuB-sSEcT. 2. COUNTERPART 
A. Execution 
B. Admissibility in Evidences 
C. Stamps : 
SUB-SECT. 3. STAMPS 
A. Necessity for ; 
B. Scale Applicable . 
C. Consideration 
(a) Lump Sum . 
(6) Rent and Addition terete 
I). Documents of Double Character 
E. Counterpart or Duplicate : 
SuB-SECT. 4. REGISTRATION. See REAL Pwonsiee. 
SuB-sEcT. &. Costs OF LEASE 
A. Costs of Preparing Lease : 
B. For What Costs Lessee Liable F 
C. Solicitors’ Remuneration. See SoniciTors. 


Secr. 5. CusTopy orf LEASE AND COUNTERPART 
SuB-sEcT. 1. DURING TENANCY , 
SuB-sEcT. 2. ON DETERMINATION OF TawANCe 
SuB-SEcT. 3. PRODUCTION AND COPIES 


Secr. 6. CONSTRUCTION OF LEASE 


SecT. 7. CONCURRENT AND FuTuURE LEASES . 

SUB-sECT. 1. CONCURRENT LEASES . 
A. By Deed 
B. By Parol 

SUB-SECT. 2. FUTURE mies 
A. In General 
B. Taking Effect on Expiration of Previous Term : é : : ; 
C. Effect of. ; ‘ . : ‘ : ‘ ‘ - 
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Sect. 8. COMMENCEMENT, DURATION AND TERMINATION 
Su,-secr. 1. COMMENCEMENT 
SuB-sEecT. 2. DURATION 


A. In General . , 

B. Habendum from Past Date . 

C. Term by Reference to Determining Event 
D. Provision made for Continuance 


SuB-sEcT. 38. DETERMINATION. 


SEcT. 9. RENEWAL OF LEASES 
SEcT. 10. OPERATION OF INVALID Takes 
SuUB-sECT. 1. AS AGREEMENT FOR LEASE 
SuB-sEcT. 2. NATURE OF TENANCY CREATED . 
A. Before Judicature Acts—Tenancy from Ycar to Wane 
(a2) In General . 
(6) On What Terms Tenancy held 
B. Since Judicature Acts . 
Sus-sEctT. 3. LEASES OF INCORPOREAL Tigemp aes 


Sect. 11. COVENANTS . 
Secr. 12. Oprions 


Sun-sEcT. 1. OPTION TO PURCHASE 


A. In General 
B. Exercise of Option 
(2) In General . 
(b) Performance of Conditions Py cbede nt 
(c) Notice to Purchase 
(d) By and Against Whom Exercisabl> 
C. Enforcement of Contract— Remedies for Breach 
Sun-sEcT. 2. OPTION TO RENEW 
Sus-sEcr. 3. OpTION TO DETERMINE : 
Sect. 13. RESCISSION AND RECTIFICATION OF LEASHS 
Sus-skcrT. 1. RESCISSION 
A. In General . 
B. Fraud and Misreprescntation 
C. Grounds for Refusing Rescission 
Sup-secr. 2. RECTIFICATION . 


PART IV. UNDERLEASES 
SgecT. 1. IN GENERAL . : 
Sect. 2. UNDERLEASE FOR LESS TITAN Vpeaews Tone ; 
Srecr. 3. UNDERLEASE FOR WHOLE OF OR MORE THAN LESSEE’S TERM 
Sub-sEcT. 1. IN WRiTING 
SuB-sEcT. 2. By Paro, 
Sect. 4. WHO MAY GRANT UNDERLEASES ; 
Secr. 5. INSPECTION OF HEAD LEASE BY Unpentessnn 
SuB-sEcT. 1. IN GENERAL 
SuB-sEcT. 2. CONSTRUCTIVE Nowiei : : ; 
Srecr. 6. EFFECT OF PROVISION FOR LIKE Gora IN UNDERLEASE 
Sect. 7. DURATION OF UNDERLEASE 
Sect. 8. RENEWAL OF UNDERLEASES ’ 
Secr. 9. RELATIONS BETWEEN LESSOR AND lacasnens 
SeEcT. 10. RELATIONS BETWEEN LESSOR AND UNDERLESSEE 
SuUB-sEcT. 1. IN GENERAL 


SUB-sECT. 2. LIABILITY OF Uapuseen UNDER bavuiancs IN Heap LEASE. 


A. In General . 
B. Rent. ‘ : . ; 
©. Repairs ‘ ‘ ‘ : 
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Srecr. 1]. RELATIONS BETWEEN LESSEE AND UNDERLESSEE 
SuB-sEcT. 1. IN GENERAL , ; ; ‘ 
SuB-sEcT. 2. LIABILITY OF Oxbkeueseus 

A. In General . : ; 

B. For Non-Payment of Rent F : 

(. For Breach of Covenant to a 
(a) In General . : 
(b) Independent Covenant . 

D. Covenant of Indemnity 


Sup-secr. 8. Liasiriry or LESSEE : 
Secr. 12. RELATIONS OF UNDERLESSERES INTER SE. 


PART V. AGREEMENTS COLLATERAL TO LEASES 
Sect. 1. IN GENERAL . ‘ 
Sect. 2. NECESSITY FOR WRITING 


PART VI. LICENCE 
Secr. 1. NATURE OF LICENCE 
SEcr. 2. DISTINCTION BETWEEN itcunes AND oe 
SUB-SECT. 1. How ASCERTAINED 
A. Intention of Parties 
B. Right to Exclusive Possession 
(a) In General . 
(6) What amounts to ‘Exclusive Posdeasion 
SUB-SECT. 2. PARTICULAR INSTANCES 
Sect. 3. How CREATED 
Sect. 4. RIGHTS OF GRANTOR 
Sect. 5. REVOCATION . 
SuB-SEcT. 1. IN GENERAT, 
SuB-sEcT. 2. How EFFEcrTED. 
SuUB-sECT. 3. NOTICE OF REVOCATION 
SUB-SECT. 4. REVOCATION INVOLVING Bresken: OF Pastner 
SecrT. 6. LICENCE COUPLED WITH GRANT OF INTEREST . 
SEcT. 7. LODGINGS, FURNISHED IIOUSES, ETC. 
SuUB-SECT. 1. IN GENERAL : 
SUB-SECT. 2. RIGHTS & LIABILITIES OF LANDLORD , 
A. Rights ‘ 
B. Liabilities . 
SuB-8EcT. 3. RIGHTS AND Tees OF 5 Doneeie< OR Gecuninn 
A. Rights ; 
B. Liabilities . 
SEcr. 8. SERVANTS 
SUB-SECT. 1. WHETHER PENANG? CrEentD 
SUB-SECT. 2. EFFECT OF DISMISSAL 


The following Parts are contained in Volume XXXI. 


PART VII. PREMISES INCLUDED IN TITE DEMISE. 
Secr. 1. DESCRIPTION. 
SuR-SECT. 1. PARCELS. 
SuB-sEcT. 2. GENERAL WoRDS OF DESCRIPTION. 
A. In General. 
B. Words conveying Appurtenances. 
SuUB-SECT. 3. PARTICULAR WORDS OF DESCRIPTION. 
A House or Messuage. 
B. Land and Building. 
C. Tenements and Hereditamentea. 
D. Manors. 
E. Warren. 
F. Water. 
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Sect. 2. EASEMENTS AND PROFITS A PRENDRE. 

SecT. 3. FISHERIES. 

Sect. 4. FIXTuREs. 

SEcT. 5. GAME. 

Secr. 6. Roanps. 

SEcT. 7. Trers, TIMBER AND UNDERWOOD. 

Sect. 8. EXCEPTIONS AND RESERVATIONS. 
SuB-sEcT. ]. IN GENERAL. 


SUB-SECT. 2. EF ASEMENTS. 

SuB-sEctT. 3. FISHERIES. 

SuB-sEcT. 4. GAME. 

SuB-sEcT. 5. MINES AND MINERALS. See MINES. 
SuUB-3ECT. 6. WATERS AND WATERCOURSES. 
SUB-SECT. 7. WAYS. 

SUB-SECT. 8. WoOoODS AND TREES. 


PART VIIT. NATURE, CREATION AND DURATION OF TENANCIES. 
SecT. 1. LEASES. 
SrEcT. 2. UNDERLEASES, 
SEcT. 3. LICENCES. 


Sect. 4. TENANCY AT WILL 
SuB-SEcT. 1. LlOw CREATED. 
A. In Gencral. 
B. By Permissive Occupation. 
C. By Tenant Holding Over. 
]). By Intending Purchaser Kntering. 
K. By Intending Lessee Entering, 
i. By Entry under Void Lease. 
G. Occupation of Chapel Premises. 
H. Under Mortgage. See Monra@ace. 
SuB-SECT. 2. LIoW DETERMINED. 
A. In General. 
B. Death of Landlord or Tenant. 
(.. By Landlord. 
(a) Kxpressly. 
i. Demand for Possession 
ii. Notice to Quit. 
(6) Impliedly. 
i. Acts done on Premises. 
ii. Acts done off Premises. 
iii. Action of Ejectment. 
D. By Tenant. 
SUB-SECT. 3. EFFECT OF DETERMINATION 


Sect. 5. TENANCY AT SUFFERANCE. 
Sus-seEctT. 1. How CREATED. 
SuB-sEcT. 2. RicgutTs oF TENANT. 
SUB-SECT. 3. RIGHTS OF LANDI.ORD. 
SuB-sEcT. 4. How DETERMINED. 
SuB-sEcT. 56. OTHER CASES. 


Secr. 6. TENANCY FROM YEAR TO YEAR. 
SuB-SEcT. 1. NATURE OF, 
SuB-sEcT. 2. How CREATED. 
A. By Express Agreement. 
(a) In General. 
(o) Letting at Annual Rent. 
(c) Letting for Less than Annual Rent. 


SecrT. |. 
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B. By Presumption of Law. 
(a) From Payment of Rent. 
(6) Holding Over. 
(c) Entry under Agreement for Lease. 


SUB-SECT. 


8. DURATION OF TENANT’S INTEREST. 


A. In General. 
B. Effect of Death of Tenant. 


SUB-SECT 
A. T 


. 4. TERMS APPLICABLE TO TENANCY CREATED. 
enant Holding Over. 


(a) After Expiration of Former Tenancy. 
(6) After Determination of Landlord’s Interest. 
B. Tenant occupying under Agreement for Lease. 


SuB-sSEcT 


. & How DETERMINED. 


A. In General. 
B. Notice to Quit. 


Cc. D 


SUB-SECT 


SUB-SECT 


SUB-SECT 
SUB-SECT 


etermination of Landlord’s Interest. 


Sect. 7. WEEKLY, MONTHLY AND OTHER PERIODIC TENANCIES. 
SUB-SECT. 


1. NATURE OF. 
. 2. How CREATED. 
. 3. How DETERMINED—NOTICE 'ro QUIT. 


Secr. 8. TERM OF YEARS. 

Sect. 9. LEASE FOR LIVES. 
SUB-SECT. 
SUB-SECT. 


1. IN GENERAL. 

2. How CREATED. 

. 3. CONSTRUCTION OF J].ZASES. 
. 4. Tow DETERMINED. 


PART IX. RENEWAL OF TENANCIES. 
AGREEMENTS TO RENEW. 


SUB-SECT. 1. Express AGREEMENT. 
A. By Deed. 
Bb. Not by Deed —Consideration. 


SUB-SECT 


SUB-SECT 
A. I 


. 2. IMPLIED AGREEMENTS. 


Secr. 2. COVENANTS AND OPTIONS FOR RENEWAL. 


. 1. NATURE OF COVENANT. 
n General. 


B. Whether Running with the Land. 
C. Covenants with Penalty for Breach. 


SUB-SECT. 2. NECESSITY FOR DEED. 

SUB-SECT. 3. Timm FOR EXERCISE OF OPTION. 
SuB-sEctT. 4. Upon Witom BINDING. 

SuB-sEcT. 5. WHO MAY EXERCISE OPTION. 

SuB-sEcT. 6. FoR WHOSE BENEFIT RENEWAL ENURES., 
SuB-sEcT. 7. For WHAT TERM RENEWAL GRANTED. 
SUB-SECT. 8. CONSIDERATION. 

SUB-SECT. 9. PERFORMANCE. 


A. In General. 
B. Observance of Conditions by Lessec. 


SUB-SECT 
SuUB-SECT 


(a) In General. 
(b) Application for Renewal within Time Mentioned. 
i. In General. 
ii. Leases for Lives. 
iii. Waiver of Condition. 
. 10. RENEWAL ON SAME TERMS. 
. 11. PERPETUAL RENEWAL. 


A. Nature of Covenant or Agreement. 
B. Intention of Parties. 

(a) In General. 

(b) What Amounte to Expression of Intention. 
C. In Case of Charities. 
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Sup-sHcr. 12. Lmaske GRANTED IN EXERCISE OF POWERS. 
SuB-sEcr. 13. UNDERLEASE WITH COVENANTS FOR RENEWAL. 
Srcr. 3. CONSIDERATION FOR RENEWAL. 
Sect. 4. FINES AND EXPENSES OF RENEWAL. 


PART X. PARTICULAR PROPERTIES. 
Secr. 1. AGRICULTURAL TENANCIES. 
Secr. 2. BurLpDING AGREEMENTS AND LEASES. 
SuB-secr. 1. IN GENERAL. 
SuB-sSEcT. 2. THE BUILDER. 
A. In General. 
B. Rights in relation to Soil. 
C. Position of Assignee of Builder. 
SuBp-secr. 3. THE LESSOR. 
A. In General. 
B. Provisions for Forfeiture. 
C. Property in Material and Plant. 
Sicr. 3. CHATTELS. 
Secr. 4. FERRIES. 
Secr. 5. FLAts, CHAMBERS AND OFFICES. 
SuB-SECT. 1. IN GENERAL. 
Sup-sEcr. 2. THe COMMON STAIRCASE. 
SuB-SECT. 3. THE ROor. 
SuB-sEcT. 4. ENTRANCE HALL AND LIFT. 
Syuct. 6. HERBAGE. 
Sror. 7. LICENSED PREMISES. 
SUB-SECT. 1. USUAL COVENANTS. 
SuB-SECT. 2. COVENANT NoT TO ASSIGN WITHOUT CONSENT, 
SUB-SECT. 3. COVENANT TO MAINTAIN LICENCE. 
A. In General. 
B. Breach of Covenant. 
(a) In General. 
(6) Liability of Lessec for Acts of Underlessees. 
(c) Remedies for Breach. 
SuUB-sEcT. 4. TrED ILoOUSE COVENANTS. 
A. In General. 
13. Devolution of Benefit and Burden. 
(a) Whether Running with the Land. 
(6) Devolution of Bencfit. 
(c) Devolution of Burden. 
} Condition as to Quality. 
DL. Condition as to Price. 
EK. Breach of Covenant. 
(a) What Amounts to Breach. 
(0b) Remedies for Greach. 
SuB-sEctT. 5. OTHER COVENANTS. 
Srecr. 8. LivE STock. 
SrecT. 9. LODGINGS. 
Srecr. 10. MARKETS AND Fairs. See MARKETS AND Fairs. 
Sscr. 11. MINES AND MINERALS. See MINES. 
Secr. 12. SponrTina RIGHTS. 
Secr. 138. TITHsEs. 
Smecr. 14. OTHER CAsgEs. 


PART XI. COVENANTS. 
Sxecr. 1. IN GENERAL. 
SrEcrT. 2. Usuan COVENANTS —WHAT ARE. 
Sup-skeTr. 1. IN GENERAL. 
SUB-sSECT. 2. AGAINST ASSIGNMENT. 
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Sup-secr. 3. In RESPECT OF LICENSED PREMISES. 
Sup-secr. 4. Mininac LEASES. 

Sup-secr. 5. PayMENT OF RATES AND TAXES BY TENANT. 
SuB-sEcT. 6. RE-ENTRY CLAUSE. 

Sus-secr. 7. RESTRICTIONS ON TRADE. 

SuB-sEcr. 8. REPAIR OR REBUILDING. 

Svun-sEcr. 9. OTHER COVENANTS. 


Secr. 3. Express COVENANTS. 


SuB-sEcrT. 1. IN GENERAL. 
SuB-sEcT. 2. PARTICULAR COVENANTS. 
A. Agreements to refer to Arbitration. 
B. Agricultural Leases. 
C. Assignment or Sub-letting. 
D. Insurance of Premises. 
I. Leases of Licensed Premises. 
I. Mining Leases. See MINEs. 
G. Payment of Rent. 
Ii. Payment of Rates and Taxes. 
I. Payment of Assessments and Charges. 
J. Delivery up of Possession. 
K. Quiet Enjoyment. 
l.. Relating to Railways. See KAILWAyYs. 
M. Relating to Game. 
N. Relating to Trees. 
O. Renewal of Tenancies. 
P. Repair and Maintenance. 
Q. Restrictions on User of Premises. 


SrecT. 4. IywepLtieD COVENANTS. 


SEcT. 5. COVENANTS FOR QUIET ENJOYMENT. 
SUB-SEcCT. 1. NATURE OF COVENANT. 
SUB-SECT. 2. EXPRESS COVENANTS. 
A. In General. 
B. Exclusion of Implied Covenant. 
C. Whether Performance Conditional. 
D. Breach of Covenant. 
SUB-SECT. 3. IMPLIED COVENANTS. 
A. From What Circumstances Implied. 
B. From What Words Implied. 
C. Duration Limited to Lessor’s Interest. 
D. Breach of Covenant. 
SUB-SECT. 4. BREACH OF COVENANT. 
A. Express Covenants. 
(a) In Respect of What Persons. 
i. Persons claiming by Title Paramount. 
ii. The Lessor. 
iii. Persons claiming under Lessor. 
iv. Lessees holding under Saine Lessor. 
v. Strangers. 
(6) In Respect of What Acts. 
i. In General. 
ii. Legality of Act. 
iii. Substantial Interference with Enjoyment. 
iv. Temporary Disturbance. 
v. User of Adjoining Premises. 
vi. Acts Prior to Demise. 
vii. Act of Omission. 
viii. Particular Acte constituting Breach. 
B. Implied Covenants. 
©. Action for Breach. 


D. Damages. 
x¥ 2 
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Srcr. 6. CovENANTS RUNNING WITH THE LAND. 
Sus-suctT. 1. IN GENERAL. 
SUB-sECT. 2. NECESSITY FOR LEASE UNDER SEAL. 
Sub-sEecT. 8. COVENANTS RELATING TO THINGS IN ESSE. 
SUB-SECT. 4. COVENANTS RELATING TO THINGS NOT IN ESSE. 
SuB-sEcT. 5. COLLATERAL COVENANTS. 
Sup-sectr. 6. ImMPiiep COVENANTS. 
SuB-secr. 7. COVENANT MuUsT TOUCH OR CONCERN THE THING DEMISED. 
SUB-SECT. 8. PARTICULAR COVENANTS. 

Agricultural Leases. 

Against Assignment. 

Erection of Buildings. 

. Insurance against Fire. 

. Mining Leases. See MINES. 

Quict Enjoyment. 

. Renewal. 

. Rent. 

Repairs. 

Restrictions on Use of Premises. 

. Sporting Leases. See GAME. 

. Ticd Touse Covenants. 

. Other Covenants. 

Srcr. 7. COVENANTS FoR TITLE. 
Sun-sect. 1. Exrress COVENANTS. 
Sub-secr. 2. IMPLIED COVENANTS. 
SUB-sSECT. 3. ON AGREEMENT FOR LEASL. 
SuB-sEcT. 4. BREACH OF COVENANT. 


Snor. 8. EFFECT OF COMPULSORY PURCHASE ON COVENANTS. 
Secr. 9. Riaurs AND LIABILITIES OF PERSONAL REPRESENTA'LVES. 
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PART X11. RESTRICTIONS ON USI OF PREMISES. 
Secr. 1. IMMORAL OR ILLEGAL PURPOSES. 
SuB-sEcT. 1. IMMORAL PURPOSES. 
SubB-sEcT. 2. ILLEGAL PURPOSES. 
Sicr. 2. RESTRICTION OF ALTERATION OF PREMISLS. 


Srcr. 3. RESTRICTIVE COVENANTS AS TO USER. 
Sus-sEctr. 1. IN GENERAL. 
SuB-sEcT. 2. NATURE OF COVENANTS. 
A. Usual Covenants. 
B. Covenants Running with the Land. 
(a) In General. 
(6) Covenants Restricting Right to Build. 
(c) Covenants Restricting Use as Licensed Premises. 
SUB-sECT. 3. COVENANTS TO USE PREMISES FOR PARTICULAR PURPOSES ONLY, 
A. In General. 
LB. Private Residence. 
C. Religious Purposes. 
SUB-SECT. 4. COVENANTS NOT TO CARRY ON OR PERMIT TRADE OR BUSINESS. 
A. In General. 
B. Particular Trades. 
(a) In General. 
(ob) Licensed Premises, etc. 
i. In General. 
ii. What constitutes Breach. 
C. Noisome or Offensive Trades. 
SUB-SECT. 5. COVENANTS RESTRAINING NUISANCE OR ANNOYANCE. 
A. Nuisance. 
B. Annoyance. 
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Suap-secr. 6. COVENANTS IN RESTRAINT OF BUIMDING. 


A. In General. 
B. Alteration of Buildings. 
Sus-secr. 7. COVENANTS RESTRICTING LEssor’s Ust or OTHER PROPERTY. 
A. Express Covenants. 
B. Implied Covenants. 
SuUR-SEcCT. 8. OTHER COVENANTS. 
SuB-sEcT. 9. WAIVER. 
A. Express Waiver—Licencc. 
B. Implied Waiver—Acquiescence. 
Sus-sEcr. 10. PowER or COURT TO Vary. 
SuB-SEcT. 11. REMEDIES FOR BREACH. 
A. Injunction. 
(a) Who may suc. 
(b) Who may be sued. 
B. Forfeiture. 


PART XIII. FITNESS OF PREMISES. 


Srecr. 1. IN GENERAL. 
SeEcT. 2. MISREPRESENTATIONS INDUCING CONTRACT. 


SECT. 3. WARRANTY. 


SUB-SECT. 1. EXPRESS WARRANTY. 
A. What Amounts to. 
KB. Breach. 
(a) What Amounts to. 
(0) Remedy for. 
SUB-SFCT. 2. IMPLIED WARRANTY. 
A. In General. 
KB. Agricultural Land. 
(. Unfurnished Houser, 
I). Furnished Houses. 
(a) In General. 
(6) Breach. 
i. What Amounts to. 
ili. Remedies of Tenant. 
EK. Furnished Lodgings. 
F. Other Premises. 
G. By Statute. 


PART XIV. FIXTURES. 


SeEctr. 1. IN GENERAL. 
SECT. 2. WHAT ARE FIXTURES. 


SUB-8EcT. 1. ARTICLES NoT ATTACHED. 
A. Articles Resting by their own Weight. 
(a) In General. 
(6) Forming Part of Architectural Design. 
(c) Buildings. 
(dq) Other Articles. 
B. Articles Essential to Use or Enjoyment of Property. 
C. Removable Parts and Accessorics. 
(a) In General. 
(6) Particular Instances. 
SUB-8EcT. 2. ARTICLES ATTACHED. 
A. Sufficiency of Attachment. 
(a) In General. 
(6) Intention of Parties. 
B. Articles Not Removable without Great Damage. 
C. Attached for Particular Purpose. 
(a) Temporary User and Enjoyment. 
i. In General. 
ii. Particular Instances. 
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(6b) Permanent Benefit of Property. 
i. In General. 
ii. Particular Instances. 
D. Articles Constituting Essential Part of Property. 
(a) In General. 
(b) Particular Instances. 
E. Other Cases. 
Sectr. 8. TRADE FIXTURES. 
SuB-sEcT. 1. IN GENERAL. 
SUB-SECT. 2. WHAT ARE. 
SrEcr. 4. AGRICULTURAL FIXTURES. 
Secr. 56. ORNAMENTAL FIXTURES. 
SuB-sEcT. 1. IN GENERAL. 
SUB-SECT. 2. WHAT ARE. 

A. Wainscot. 

B. Tapestry and Hangings. 

C. Chimney-Picces. 

D. Pier and Locking Glasses. 

E. Pictures and Frames. 

F. Other Cases. 

Srcr. 6. ARTICLES OF DOMESTIC CONVENIENCE AND UTILITY. 
SUB-sSECT. 1. IN GENERAL. 
SUB-SECT. 2. WHAT ARE. 
Srecr. 7. REMOVAL OF FIXTURES. 
SUB-SECT. 1. RULE AT ComMoN LAw. 
A. In Gencral. 
B. Relaxation of Rule. 
(a) In General. 
(65) Annexation for Particular Purpose. 
(c) Relationship of Parties. 
SuBs-sEcT. 2. TimME FOR REMOVAL. 
A. General Rule. 
B. Expiration or Determination of Term. 
(a) In General. 
(6) Continued Possession by Tenant. 
(c) Express Provision for Removal in Lease. 

C. Uncertain Tenancies. 

D. Under Agricultural Holdings Acts. 
Sun-sEcT. 3. EXERCISE OF RIGHT TO REMOVE. 
Sun-sEcr. 4. EHFFEcT oF NEw LEASE. 
SUB-SECT. 6. EFFECT OF CUSTOM. 

SUB-SECT. 6. REMOVAL UNDER J[LICENCE. 
Sus-srcr. 7. Errecr or NoN-REMOVAL WITHIN TERM. 

A. In General. 

B. Where Tenant remains in Possession. 

C. When New Lease granted. 

SUB-SECT. 8, COVENANT TO LEAVE FIXTURES. 

A. In General. 

B. Construction of Covenant. 

(a) In General. 
(6) Erections, Buildings, Improvements. 
(c) ** Works.”’ 
(d@) General Words. 
Secr. 8. REMEDIES. 
SuB-sEcT. 1. OF LANDLORD. 
SuB-sEctT. 2. OF TENANT. 
Srecr. 9. RiautTs oF PARTIES IN BANKRUPTCY PROCEEDINGS. 
Szecr. 10. COVENANTS TO REPAIR FIXTURES. 
Srecr. 11. Conrracrs FOR SALE OF FIXTURES. 
Srer. 12. LARCENY OF FIXTURES. 
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Smcr. 13. Frerures as SuBJECcT-MATTER oF Bruns or SALE. 
Srecr. 14. Frxerunes as Supsect-MATYER OF Distress, 
Sucr. 15. Serzonm or FrxTurEs IN EX&CUTION 


PART XV. RENT. 
Spcr. 1. NATURE oF RENT. 
Susp-secr. 1. IN GENERAL. 
Sup-secr. 2. Musr Issum out or LAND. 
SuB-sect. 8. CHARACTER OF RENT AS DEBT. 
4, 


SuB-SECT. ROYALTIES. 
Sup-srectr. 5. SUMS PAYABLE IN GROSS. 
Sun-secr. 6. PAYMENT BY SvurT, SERVICE, OR IN KIND. 
Sus-secr. 7. OTHER CASES. 
Secr. 2. COVENANT FOR PAYMENT—COVENANT RUNNING WITH LAND, 


Secr. 3. RESERVATION OF RENT. 
Sun-secr. 1. IN GENERAL. 


SuB-SECT. 2. MusT BE CERTAIN. 
SuB-sEcr. 8. CONSTRUCTION. 
SuB-SECT. 4. RESERVATION IN KIND OR BY SERVICE. 
SuB-sEcT. 5. SINGLE RENT RESERVED IN RESPECT OF LAND AND CHATTELS. 
SuB-sEcT. 6. CONDITIONAL RENT. 
SUB-SECT. 7. RESERVATION TO STRANGER. 
SUB-sEcT. 8. AGREEMENT TO REDUCE RENT. 
SuB-sEcT. 9. AGREEMENT TO INCREASE RENT. 
A. In General. 
B. Conditional Agreements. 
(a) In General. 
(b) Penal Rent. 
i. In General. 
ii. Ploughing up Pasture Land. 
lii. Removal of Hay, Straw and Manure. 
iv. Breach of Covenants as to Cropping. 
v. Where Rent in Arrear. 


SeEcT. 4. PAYMENT OF RENT. 
Sup-secr. 1. Tiam oF PAYMENT. 
A. In General. 
B. Ascertainment of Rent Day. 
(a) In General. 
(6) Admissibility of Evidence. 
(c) Periodical Payments. 
(2) When Rent becomes in Arrear. 
©. Time of Payment on Rent Day. 
D. Where Days of Grace Allowed. 
E. Payment in Advance. 
(a) In General. 
(6) Conditional on Demand. 
(c) Effect of Payment in Advance. 
SuB-sEcT. 2. To WHOM PAYABLE. 
A. In General. 
B. Agents. 
O. Assignees of Reversion. 
(a) In General. 
(5) Necessity for Notice. 
(c) Rent Accruing due Before or After Assignment. 
D. Mortgagees. See MORTGAGE. 
E. Assignees of and Persons Authorised to Receive Rent. 
Ff. Receivers and Sequestrators. 
G. Personal Representatives. 
H. Co-Owners. 
I. Where Reversion Settled. See S®TTLEMENTS. 
J. Other Cases, 
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SuBs-sEcT. 3. LIABILITY FOR RENT. 

SuUB-SECT. 4. PAYMENT AFTER TERM DETERMINED. 
SvuB-sEcT. 5. MODE OF PAYMENT. 

SuUB-sECT. 6. PLACE OF PAYMENT. 

SuB-sEcT. 7. SECURITY FOR PAYMENT. 

SUB-SECT. 8. RECOVERY OF RENT PAID. 


Sect. 5. DEDUCTIONS FROM RENT AND SET-OFF. 


SUB-SECT. 1. By LESSEE. 
A. In General. 
B. Claims for Damages. 
C. Debt due by Lessor. 
(2) To Lessee. 
(ob) To Superior Landlord. 
D. Payments to Mortgagees. 
E. Payments in respect of Party Walls. 
F. Rent Charges. 
G. Expenditure on Repairs. 
H. Other Payments. 
Sub-sectT. 2. By UNDERLESSEES. 
SusB-sEcrT. 3. RaAatTrs, TAXES, ETC. 
SUB-SECT. 4. AGRICULTURAL COMPENSATION. 


Secr. 6. SUSPENSION OF RENT. 


SUB-SECT. 1. By EVICTION OF LESSEE. 


A. In General. 
B. What amounts to Eviction. 
(a) In Gencral. 
(6) Fiviction from Part of Premises. 
(c) Acts of Strangers. 
(2) In respect of Kasements and Rights of Common. 
(ec) Acts of Law or State. 


SuB-sEcT. 2. By EVICTION FROM PART OF PREMISES. 
SuB-SECT. 3. By EVICTION UNDER TITLE PARAMOUNT. 
Sunp-sEcT. 4. ABANDONMENT OF PREMISES AND ItE-LETTING. 
SUB-SECT. 5. DESTRUCTION OF, OR DAMAGE TO PREMISES. 

A In General. 

B. Destruction or Damage by Firc. 

CM. Other Cases. 


SuB-SECT. 6. ALTERATION OF PREMISES. 

SuB-SEcCT. 7. PREMISES UNFIT FOR INTENDED USE. 
SUB-SECT. 8. MERGER. 

SuUB-SECT. 9. DURATION AND TERMINATION OF SUSPENSION. 
SuB-SECT. 10. OTHER CASES. 


SEcT. 7. RELEASE OF RENT. 
SECT. 8. ACCEPTANCE OF RENT. 
Sect. 9. APPORTIONMENT AND SEVERANCE OF RENT. 


SUB-SECT. 1. AS BETWEEN PERSONS ENTITLED. 
A. In General. 
B. Between What Persons. 
C. Under Apportionment Act, 1834. 
D. Under Apportionment Act, 1870. 


SuUB-SECT. 2. AS BETWEEN LANDLORD AND TENANT 
A. In General. 
B. By Statute. 
C. On Surrender of Demised Premises. 
D. On Assignment or Sub-Letting. 
EK. In Bankruptcy and Winding Up. 
F. On Eviction of Tenant. 
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Surn-secr. 3. SEVERANCE OF RENT. 
A. In General. 
B. On Division of Reversion. 
C. House and Chattels let at Single Rent. 
D. Other Cases. 

Secr. 10. RECOVERY OF RENT. 
SUB-SECT. 1]. DISTRESS. 
Sus-secr. 2. ACTION FOR RENT. 


A. When Action lies. 
B. When Demand necessary. 
C. Whether Entry by Tenant necessary. 
D. By Whom Maintainable. 
(a) Successors to Reversion. 
(>) Assignee of Rent. 
(c) Co-Owners. 
i. Joint Tenants. 
ii. Tenants in Common and Coparceners. 
(2) Other Cases. 
E. Against Whom Maintainable. 
(a) Lessee after Assignment. 
(6) Assignee of Lease. 
(c) Guarantor. 
(d) Personal Representatives. 
(e) Other Cases. 
F. Defences. 
(2) Payment. 
(6) Eviction. 
(c) Release. 
(a) Covenant Invalid or Unenforceable. 
(e) Bond for Recovery of Debt. 
(ff) Other Defences. 
G. What may be Recovered. 
H. Counterclaim. 
I. Pleading. 
J. Practice. 


SUB-SECT. 3. ACTION FOR USE AND OCCUPATION, 
A. Conditions Precedent to Action. 
B. Entry and Occupation. 
(a) In General. 
(6) What amounts to Occupation. 
i. Occupation by Under-Tenant. 
li. Occupation by Co-Tenant. 
iii. Other Cases. 
C. Relation of Landlord and Tenant. 
(a) In General. 
(6) When Relationship inferred. 
(c) Tenant Holding over. 
(ad) Occupation by Substituted Tenant. 
(e) Occupation in Anticipation of Lease. 
(f) Effect of Express Demise. 
(g) Purchaser allowed into Possession. Sce SALE OF 
D. By Whom Maintainable. 
(a) Necessity for Legal Estate. 
(6) Other Cases. 
E. Occupation of Incorporeal Hereditaments. 
F. What may be Recovered. 
(a) Amount. 
(6) In respect of What Period. 
(c) Rent in Advance. 
G. Defences. 
(a) Eviction. 
(6) Premises Unfit for Occupation. 
(c) Other Defences. 
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H. Pleading. 

I. Set-Off. 

J. Practice. 

K. Coste. 
Sup-srcr. 4. RiagHr arTrER EXECUTION AGAINST TENANT. 
Sus-sect. 5. By Set-Orr AND COUNTERCLAIM. 
SUB-sEcT. 6. Loss or Riaur By LAPSE OF TIME. 

Sect. 11. CONFLICTING CLAIM TO RENT. 


_ 


PART XVI. RATES AND TAXES. 
Secor. 1. LIABILITY IN ABSENCE OF AGREEMENT. 
SUB-SECT. 1. RATES. 
SuUB-sSEcT. 2. TAXES. 
A. Income Tax. 
(a) Right to Deduct. 
i. When Right Arises. 
ii. How Exercised. 
iii. How Lost. 
(b) Amount Deducted. 
(c) From What Deducted. 
i. Rent. 
ii. Payments Other than Rent. 
(ad) Proof of Payment. 
B. Land Tax. 
SEcT. 2. COVENANTS FOR PAYMENT. 
SUB-SECT. 1. GENERAL COVENANTS. 
SuB-SECT. 2. ASSESSMENT INCREASED BY IMPROVEMENTS TO PREMISES. 
SuB-SECT. 3. RATES. 
SUB-SECT. 4. TAXES. 


A. In General. 
B. Income Tax. 
C. Land Tax. 


SuB-sEcT. 6b. TITHES. 

Sect. 3. RECOVERY OF PAYMENT. 
SuB-sEcT. 1. By TENANT. 
SuB-sEcT. 2. By LANDLORD. 


PART XVII. ASSESSMENTS, CHARGES, OUTGOINGS, Ere. 
SrcT. 1. INTERPRETATION OF TERMS. 
SuB-sEcT. 1. ASSESSMENTS. 
SUB-SECT. 2. CHARGES. 
SuB-sEcT. 3. DUTIES. 
SUR-SECT. 4. IMPOSITIONS. 
SUB-SECT. 5. OUTGOINGS. 
Sect. 2. LIABILITY FOR PAYMENT. 
SuB-sECT. 1. IN GENERAL. 
SuB-SECT. 2. EXPENSES UNDER PARTICULAR STATUTES. 
A. Metropolitan Management Acts. 
B. Public Health Acts. 
C. Factory and Workshop Acts. 
D. Local Actes. 


SuB-sect. 8. LICENCE DUTIES. 


PART XVIII. REPAIRS. 
Sect. 1. COVENANT TO REPAIR—RUNS WITH THE LAND AND WITH THE REVERSION. 
Sect. 2. LIABILITY OF LANDLORD TO REPAIR. 
SUB-sECT. 1. APART FROM COVENANT, 
A. In General. 
B. Under Statute, 
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SuUB-sEcT. 2. UNDER COVENANT. 
A. Nature of Covenant. 
B. Construction of Covenant. 
C. Notice to Repair. 
D. Breach of Covenant. 
(a) In General. 
(6) Measure of Damages. 


Sur-sect. 3. FULFOIMENT OF CONDITIONS PRECEDENT TO LIABILITY OF TENANT. 


Sect. 3. Liasprmiry or TENANT TO REPAIR. 
SUB-SECT. 1. APART FROM COVENANT. 
SUB-SECT. 2. UNDER COVENANT. 


A. In General. 
B. Commencement and Duration of Liability. 
(a) In General. 
(6) Fulfilment by Lessor of Conditions Precedent. 
‘ i. Lessor to Put Premises in Repair. 
ii. Lessor to Provide Materials. 
iii. Appointment of Surveyor of Repairs by Tenant. 
(c) Covenant to Repair after Notice. 
C. What Property Included. 
(a) In General. 
(6) Buildings Erected Subsequent to Demise. 
1D. Nature and Amount of Repair. 
(a) Under General Covenant to Repair. 
i. In General. 
ii. Condition of Premises at Time of Demise. 
iii. Age of Premises. 
iv. Character and Locality of Premises. 
v. Inherent Defect in Premiscs. 
vi. Painting and Decorative Repair. 
vii. Rebuilding. 
vill. Repairs Amounting to Improvementa. 
ix. Exception of Wear and Tear. 
(4) Under Particular Covenants. 
i. To Leave Premises in Specified Condition. 
ii. To Put in Repair. 
iii. To Keep in Repair. 
iv. To Rebuild. 
EK. What Amounts to Breach. 
F. Remedies for Breach. 
(2) By and Against Whom Enforceable. 
i. By Whom. 
ii. Against Whom. 
(6) Forfeiture. 
(c) Injunction. 
(dq) Specific Performance. 
(e) Action for Damages. 
i. In General. 
ii. Defences. 
iii. Practice and Procedure. 
(J) Measure of Damages. 
i. During Term. 
ii. After Determination of Term. 
iii. Action by Heir or Assignee of Reversion. 
(g) Refusal to Renew. 


G. Excuses for Non-Performance. 


Secr. 4. LANDLORD’s Riaut oF Entry To View AND REPAM. 
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Secor. 6. LIABILITY FOR INJURIES DUE TO WANT OF REPAIR. 
SuB-sECT. 1. WANT oF REPAIR AMOUNTING TO PUBLIC NUISANCE. 
A. Liability of Tenant. 
B. Shifting of Liability to Landlord. 
(a) Landlord under Covenant to Repair. 
(b) Defect Existing When Premises Let or Re-Let. 
(c) Knowledge of, or Notice to Landlord. 
O. Nuisance in respect of Public Health. 
SuBp-secT. 2. WANT oF REPAIR Not AMOUNTING TO PUBLIC NUISANCE 
A. Landlord’s Liability. 
(a) No Covenant by Landlord to Repair. 
(b) Express or Implied Covenant by Landlord to Repair. 
(c) Common Staircase. 
B. Tenant’s Liability. 
Sect. 6. BOUNDARIES, FENCES AND PARTY WALLS. 
SuB-8ECT. 1. BOUNDARIES. 
SUB-SECT. 2. FENCES. 
SuB-SEcCT. 3. PARTY WALLS. 
Sect. 7. TENANT’S RIGHT TO TIMBER FOR REPAIRS. 


PART XIX. WASTE. 
SrcT. 1. IN GENERAL. 
SecrTr. 2. WHAT 18 WASTE. 
SuB-sEcT. 1. VOLUNTARY WASTE. 
A. In General. 
13. Meliorating Waste. 
C. In Respect of Particular Properties. 
(a) Agricultural Tenancics. 
(6) Buildings. 
(c) Ecclesiastical Property. 
(d) Fixtures. 
(e) Mines. 
(f) Soil. 
(7) Trees and Timber. 
(hk) Other Cases. 
SuB-secT. 2. PERMISSIVE WASTE. 


Secr. 3. WuHo 18 JTAUABLE. 
SUB-SECT. 1. TENANT AT WILL. 
SUB-SECT. 2. TENANT AT SUFFERANCR. 
SuUB-SECT. 3. TENANT FROM YEAR TO YEAR, 
SUB-SECT. 4. LESSEE FOR YEARS, 
A. In General. 
B. Duration of Liability. 
SUB-SEcT. 5. OTHER PERSONS. 
Srecr. 4. REMEDIES FOR WASTE, 
SUB-SECT. 1. INJUNCTION. 
SuUB-SECT. 2. ACTION FOR DAMAGES IN NATURE OF ACTION FOR WASTE. 
A. In General. 
B. Damages. 
SuB-sEcT. 8. ACTION FOR TRESPASS OR TROVER. 
SuB-sEcT. 4. OTHER REMEDIES. 


PART XX. INSURANCE AND DAMAGE BY FIRE. 
SEcr. 1. COVENANT TO INSURE. 
SUB-SECT. 1. NATURE OF COVENANT. 
SUB-SECT. 2. CONSTRUCTION OF COVENANT. 
SuB-sEcT. 3. BREACH OF COVENANT. - 
A. What amounts to Breach. 
(a) Stipulations as to Office. 
(6) Stipulations as to Names. 
{c) Premises Uninsured or Underinsured. 
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B. Evidence of Breach. 
C. Remedies for Breach. 
(a) Forfeiture. 
i. Who may Claim. 
ii. Waiver. 
iii. Relief. 
(0) Damages. 
SuB-sEcr. 4. PAYMENT OR APPLICATION OF INSURANCE MONEY, 


SecT, 2. DAMAGE BY FIRE. 
SuB-sEctT. 1. LiaBuuiry OF TENANT. 
A. In General. 
B. Under Covenant to Repair. 
C. Effect on Rent. 
SUB-SECT. 2. LIABILITY OF LANDLORD. 


PART XXI. ASSIGNMENT AND DEVOLUTION OF LEASES. 
Sror. 1. Riautr Tro ASSIGN OR UNDERLET. 


SuB-sEcT. 1. IN GENERAL. 
SUB-SECT. 2. RESTRICTION ON RIGHT. 
A. In General. 
B. What amounts to Breach. 
(a) Of Covenant against Assignment. 
i. In General. 
ili. Equitable Assignment. 
iii. Assignment of Part of Premises. 
iv. Underlease. 
v. Assignment on Dissolution of Partnership. 
(b) Of Covenant not to Part with Possession. 
(c) Of Covenant against Underletting. 
(d) Of Covenant against Assignment or Underletting without Licence. 
C. Remedies for Breach. 
(a) Re-Entry for Forfciture. 
(6) Damages. 
(c) Injunction. 
D. Assignment subject to Landlord’s Consent. 
(a) Construction of Restriction. 
i. In General. 
u. On Whom binding. 
iii. ‘‘ Respectable and Responsible Person.’ 
iv. Unreasonable Withholding. 
(65) Consent Conditional upon Payment of Iine. 
(c) Application for Licence. 
(2) Form of Licence. 
(e) Costs of Licence. 
(f ) Effect of Unreasonable Withholding. 
i. Right to Assign. 
li. Right to Declaratory Ordcr. 
iii. Whether Grant of Licence Enforceable. 
iv. Where Lessor Expressly Covenants. 
(g) iffect of Withholding on Agreements to Assign. 


E. Effect of Death of Lessee. 
(a) Disposition by Will. 
(6) Lease passing to Personal Representatives. 
(c) Assignment by Personal Representatives. 
¥. Assignment by Operation of Law. 
(a) In General. 
(8) Compulsory Purchase. 
(c) Bankruptcy of Lessee. 
(qd) Winding Up of Tenant Company. 
(¢) Execution against Lessec. 
(f ) Death of Lessec. 
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G. Application of Restriction. 
H. Restriction limited to Particular Persons. 
I. Effect of Assignment in Breach of Covenant. 
Secr. 2. MopE or ASSIGNMENT. 
SuB-sEcT. 1. REQUISITES OF VALID ASSIGNMENT. 
A. Statute of Frauds. 
(2) What Contracts within Statute. 
(b) Requirements as to Memorandum or Note. 
(c) Operation of Statute. 
B. Necessity for Deed. 
SUB-SECT. 2. WHAT OPERATES AS ASSIGNMENT. 
A. In General. 
B. Underlease for Whole Term. 
C. Assignment in Execution. 
D. Assignment from Death of Assignor. 
K. Assignment of Personal Property. 
F. Other Cases. 


SEcT. 3. WHAT PASSES ON ASSIGNMENT. 

Srcr. 4. COVENANTS RUNNING WITH LAND. 

Suct. 5. AGREPMENTS TO ASSIGN. 

Sect. 6. PRooF AND INVESTIGATION OF TITLE. Sce SALE OF LAND. 

Sucr. 7. REGISTRATION OF TITLE. See SALE of LAND. 

Srcr. 8. REGISTRATION OF DEED IN MIDDLESEX AND YORKSHIRE. See SALE OF LAND 
9 


Srcr. 9. STAMPS. 
Secr. 10. LIABILITIES OF LESSEE AND ASSIGNEE. 


Subs-srct. 1. LIABILITIES OF LESSEE TO LESSOR. 

A. In General. 

B. Liability for Rent. 

C. Liability on Covenant to Repair. 

D. Liability when Assignee accepted as Tenant. 
Sub-SECT. 2. LIABILITIES OF LESSEE TO THIRD PARTIES. 
SUB-SECT. 3. LIABILITIES OF ASSIGNEE TO L&ESSOR. 

A. Who are liable as Assignees. 

(a) In General. 

(6) Assignee of Whole Term. 

(c) Assignee of Part of Premises. 

(qd) Co-Owners. 

(ce) Under-Lessee. 
(f) Equitable Assignee. 

(g) Assignee by Estoppel. 

(hk) Assignee before Entry. 

(z) Trustee. 

(j) Ceatui que trust. 

() Mortgagee. 

(!) Trustee in Bankruptcy. 

(m) Personal Representative. 

(rn) Other Cases. 

B. Extent of Liability. 

(a) In Covenant. 

(b) For Rent Reserved. 

(c) For Breach before Assignment. 

(a2) For Breach after Assignment. 

i. In General. 
ii. Assignment to Escape Liability. 
Sub-secr. 4. AssIGNor’s Ricut of INDEMNITY AGAINST ASSIGNEE. 
A. Apart from Oovenant. 
(a) In General. 
(6) By and against Whom Enforceable. 
i. By Whom. 
ii. Against Whom. 
(c) Extent of Liability. 
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B. Under Express Covenant. 
(a) In General. 
(b) Construction of Covenant. 
(c) Right to Require Covenant. 
(d) By and against Whom Enforceable. 
i. By Whom. 
ii. Against Whom. 
(e) What may be Recovered. 
Sus-secT. 5. Liapruiry oF LessbE TO ASSIGNEE. 
A. Covenants for Title. 
B. Payment of Rent up to Assignment. 
C. Other Cases. 
Secr. 11. ON DEATH OF TENANT. 
SuB-sEcT. 1. Riauts oR LIABILITIES OF PERSONAL REPRESENTATIVE. 
SUB-SECT. 2. WHEN DECEASED ENTITLED CONCURRENTLY WITH OTHER TENANTS. 
Srecr. 12. BANKRUPTCY OR INSOLVENCY OF TENANT. 
Sect. 13. WINDING Ur OF LESSEE COMPANY. 


PART XXII. ASSIGNMENT AND DEVOLUTION OF REVERSION, 
Secr. 1. WHAT OPERATES AS ASSIGNMENT. 
SrecT. 2. WHO ARE ASSIGNEES. 
Secr. 3. RicutTrs AND LIABILITIES OF SUCCESSORS. 
SuB-sSEcCT. 1. IN GENERAL. 
SUB-SECT. 2. RIGHTS. 
A. Rent. 
B. Benefit of Covenants and Conditions. 
(a) In General. 
(6) Necessity for Notice. 
(c) Breach before Assignment. 
(2d) Enforcement by Personal Representatives. 
(e) Pleading Assignee’s Title. 
C. Severance of Reversion. 
(a) Severance of Estate. 
(6) Severance of Premises. 
i. Enforcement of Covenant. 
ii. Apportionment of Condition. 
SUB-SECT. 3. LIABILITIES. 
A. In General. 
B. Notice of Lease. 
SEcT. 4-> RiauHrs AND LIABILITIES OF LESSOR AFTER ASSIGNMENT. 
SUB-SECT. 1. RIGHTS. 
SUB-SECT. 2. LIABILITIES. 


PART XXIII. NOTICE TO QUIT. 
SEcT. 1. NECESSITY FOR. 
Sub-sEct. 1. YEARLY TENANCY. 
SuB-secr. 2. TENANCIES AT WILL AND AT SUFFERANCE. 
SuB-sEcT. 3. TENANCY FOR A TERM CERTAIN. 
SUB-sECT. 4. WEEKLY AND OTHER PERIODIC TENANCIES. 
SEcr. 2. LENGTH OF NoTricE—How REGULATED. 
SUB-sECT. 1. By TeRMs oF TENANCY. 
SuB-sEcT. 2. By CustTom. 
SuB-secrT. 3. By Common Law. 
A. Yearly Tenancies. 
B. Licences. 
©. Tenancy at Will. 
D. Weekly and Other Periodic Tenancies. 
SuUB-sEcT. 4. By STATUTE. 
Secor. 3. Trae For Givina Novice. 
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Srecr. 4. DaTE OF EXPIRATION OF NOTICE. 
SuB-sEcT. 1. IN GENERAL. 
SuB-sEcT. 2. TENANCY COMMENCING ON FEast-DAy. 
SUB-SECT. 8. ASCERTAINMENT OF DATE OF COMMENCEMENT OF TENANCY. 
A. In General. 
B. Date Stated in Agreement. 
C. Tenant Entering between Quarter Days. 
D. Entry on Different Parts of Premises at Different Times. 
E. Date for Quitting in Notice. 
FE. Tenant Holding Over. 
Sus-sect. 4. Time FoR OBJECTION TO INSUFFICIENT NOTICE. 
Secr. 5. ForM AND CONSTRUCTION OF NOTICE. 
SuB-sECT. 1. Form or NOTICE. 
. In General. 
. Necessity for Statement of Date of Expiration. 
. Necessity for Writing. 
. Notice to Quit on Contingency. 
. Notice as to Part of Premises. 
. Other Cases. 
SuB-SECT. 2. CONSTRUCTION OF INCORRECT NOTICE. 
Sect. 6. Wyo MAY GIvE NOTICE OR TO WHOM NOTICE MAY BE GIVEN. 
SuUB-SECT. 1. WHO MAY GIVE NOTICE. 
A, In General. 
B. Agents. 
C. Receivers. 
J). Co-Owners. 
Subp-sEcr. 2. To WHom NOTICE MAY BE GIVEN. 
Srcr. 7. SERVICE OF NOTICE. 
SuB-sEcT. 1. IN GENERAT.. 
SuB-s8EcT. 2. Wow EFFECTED. 
A. On Agent of Tenant. 
(a) In General. 
(6) Sufficiency of Service. 
3. At Tenant’s Flouse. 
Cc’. Other Cases. 
SUB-SECT. 3. Time OF SERVICE. 
SuB-sECT. 4. PRroor or SERVICE. 
Srecr. 8. WAIVER OF NOTICE. 
SubB-sEcT. 1. IN GENERAL. 
SUB-SECT. 2 CONSENT OF PARTIES. 
SUB-SECT. 3. WHAT AMOUNTS TO WAIVER. 
A. In General. 
B. Demand of Rent. 
C. Distress. 
D. Acceptance of Rent. 
KE. Second Notice. 
F. Other Cases. 
SuB-SEcT. 4. EFFECT OF WAIVER. 
SrectT. 9. EFFECT OF NOTICE. 
Sect. 10. PRQOF OF NOTICE. 
Secr. 11. DISPENSING WITH NOTICE. 


PART XXIV. DETERMINATION OF TERM. 
SEcT. 1. FORFEITURE. 
SuB-SECT. 1. CONSTRUCTION OF FORFEITURE CLAUSES. 
SuB-sEcT. 2. RIGHT OF RE-ENTRY. 
A. When Right Arises. 
(a) In General. 
(6) Breach of Condition on Which Term Granted. 
i. In General. 
ii. Non-Payment of Rent. 
iii. No Sufficient Distress on Premises. 
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(c) Breach of Negative Covenants. 
(d) Disclaimer of Title. 
i. What Amounts to Disclaimer. 
ii. From What Time Operative. 
iii, Effect of Disclaimer—Notice to Quit. 
(e) On Bankruptcy. 
(f) On Winding Up. 
(g) On Execution. 
B. Duration of Right. 
C. Exercise of Right. 
D. Waiver of Right. 


SuB-sEcT. 3. AVOIDANCE AT OPTION oF LEsson. 


Sup-secr. 4. ENFORCEMENT. 
A. By Whom Enforceable. 
B. Re-Entry. 
(a) Necessity for. 
(b) What Amounts to. 
i. In General. 
ii. Actions for Recovery of Possession. 
(c) Effect of. 
C. Breach of Covenant for Payment of Kent. 
(a) Demand for Payment. 
i. Necessity for. 
ii. Time of. 
iii. Place of. 
iv. From Whom Demanded. 
v. Amount of. 
(6) Dispensing with Formal Demand. 
i. By Agreement. 
ii. By Statute. 
(c) Relief against Forfeiture. 
i. Right to Relief. 
ii. How Relief Claimed. 
iii. Costs. 
(d) Rights of Underlessees. 
D. Breaches of Covenant Other than for Payment of Rent. 


(ua) Notice of Breach. 
i. Necessity for. 
li. Korm and Contents of. 
iii. Length of. 
iv. Service of. 
(6) Relief against Forfeiture. 
i. Discretion of Court. 
ii. In What Cases. 
iii. Who may Claim Relicf. 
iv. Time for Claiming. 
v. How Claimed. 
vi. Terms of Relief. 
vii. Effect of Relief. 
(c) Terms of Relief. 
i. In General. 
ii. Remedy for Past Breaches. 
iii. Compensation. 
iv. Costs. 
(2d) Forfeiture on Assignment or Underletting. 
(e) Forfeiture on Bankruptcy. 
(f) Forfeiture on Taking into Execution Lessee’s Interest. 
(g) Rights and Liabilities of Underlessees. 
E. Rights and Liabilities of Underlessecs. 
(a) Breach of Covenant for Payment of Rent. 
i. In General. 
ii. Terms of Relief. 
.—VOL. XXX. 
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(b) Breaches of Covenant Other than for Payment of Rent. 
i. In General. 
ii. Terms of Relief. 
iii. Forfeiture on Assignment and Underletting. 
SuB-sEcT. 5. WAIVER OF FORFEITURE. 
A. What Amounts to Waiver. 
(a) In General. 
(6) Acceptance of Rent. 
i. Due after Cause of Forfeiture. 
ii. Due before Cause of Forfeiture. 
iii. Where Cause of Forfeiture Continuing. 
iv. Acceptance without Prejudice to Forfeiture. 
(c) Demand for Rent. 
(a) Distress for Rent. 
, (c) Agreement for New Lease. 
(f ) Tenant Encouraged to Spend Moncy. 
B. Extent of Waiver. 
C. Effect of Prior Election to Forfeit. 
LD. Breach of Proviso Conditioning Term. 
Siecr. 2. SURRENDER. 
SuB-sEcT. 1. WHo MAY MAKE AND ACCEPT SURRENDERS. 
A. Who may Make. 
B. Who may Accept. 
SubBb-smctT. 2. EXPRESS SURRENDER. 
A. Tow Effected. 
(a) In General. 
(6) Cancellation of Leasc. 
BB. Failure of Purpose Inducing Surrender. 
SuB-sECT. 3. By OPERATION OF LAw. 
A. In General. 
B. Tenant taking New Tenancy. 
(a) In General. 
(6) What Amounts to New Tenancy. 
i. Agreement for New Lease. 
ii. Change in Terms of Tenancy. 
ili. Other Cases. 
(c) New Lease Void or Voidable. 
. Creation of New Tenancy with Third Party. 
(a) Lease to Third Party. 
(6) Acceptance of New Tenant. 
i. In General. 
li. Presumption of Acceptance. 
D. Delivery of Possession. 
(a) ln General. 
(6) Delivery of Key. 
{c) Tenant Quitting Premises. 
Ki. Change in Position of Tenant. 
I. Irregular Notice to Quit. 
SUB-sEcr. 4. SURRENDER IN FUTURO. 


SUB-SECT. 5. SURRENDER OF PART. 
SuB-sEcT. 6. ASSIGNMENT TO REVERSIONER RESERVING RENT. 
SuB-sEcT. 7. SURRENDER OF SATISFIED TERM. 


SuB-sEcT. 8. EF¥FEcT OF SURRENDER. 
A. In General. 
B. On Lessor. 
C. On Parties Claiming under Lessee. 
(a) In General. 
(6) Underlessees. 
(c) Mortgagees. 
(dq) Third Parties. 
D. On Rent and Covenants. 
i. As Merger. | 
SuB-skctT. 9. Reimer in Equity. 
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Spor. 3. MERGER. = 
Sus-sEcr. 1. InTanTIon oF Parties, 
A. In General. 
B. How Ascertained. 
SuB-sEcTr. 2. REVERSION AND TERM HELD IN DIFFERENT RIGHTS. 
SuB-sEcT. 3. FRAUD. 
Sus-skct. 4. EFFEcT OF. 
A. In General. 
B. On Underlease. 
C. On Rent and Covenants. 


SuB-sECT. 5. ASSIGNMENT OF TERM AFTER MERGER. 
Sect. 4. NoTice To Qury. 
SEcT. 5. OPTION TO DETERMINE. 
SUB-sSECT. 1. IN GENERAL. 
SUB-SEcT. 2. By WHOM EXERCISABLE. 
SuB-sEcT. 3. CONDITIONS PRECEDENT TO EXERCISE. 
Sus-sEcr. 4. NoTicE TO EXERCISE. 
Sect. 6. ON BANKRUPTCY. 
SEcT. 7. ON DISSOLUTION OF CORPORATION. 
SEcT. 8. ON WINDING UP. 
Secr. 9. ON EXECUTION. 
Sect. 10. ACTION FOR DOUBLE RENT Or DOUBLE VALUE. 
SuB-sEcT. 1. IN GENERAL. 
SuB-sEcT. 2. DOUBLE RENT. 
SuB-sEcT. 3. DOUBLE VALUE. 


- To What Tenancies Applicable. 
. Who may bring Action. 
When and in What Court Maintainable. 
. Wilful Holding Over. 
- Notice to Quit. 
F. Demand for Possession. 
Ascertainment of Double Value. 
- Waiver. 
Other Cases. 
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PART XXV. DELIVERY AND RECOVERY OF POSSESSION. 
SeEcr. 1. RE-ENTRY. 
Srcr. 2. LeEssor’s Ricutr TO POSSESSION. 
Srecr. 3. FAILURE OF LESSEE TO GIVE TPOSSESSION. 
SUB-SECT. 1. WHAT AMOUNTS TO. 


Sus-secr. 2. REMEDIES OF LESSOR. 
A. Action for Damages. 
B. Claim for Rent. 
C. Re-Entry. 
D. Action for Recovery. 
Srecr. 4. LEGAL PROCEEDINGS. 
SUB-SECT. 1. ACTION FOR RECOVERY OF POSSESSION. 
A. In High Court. See REAL PROPERTY. 
B. In County Court. 
SUB-SECT. 2. PROCEDURE BEFORE MAGISTRATES. 
A. Under Small Tenementes Recovery Act, 1838. 
(a) In General. 
(b) Notice to Tenant. 
(c) The Warrant. 
(dq) Appeals. 
(e) Remedies of Tenant Unlawfully Dispossessed. 
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B. Deserted Premises. 
(a) Jurisdiction. 
(b) Practice. 
(c) Remedy of Tenant. 
i. By Action. 
ii. Appeal. 
©. Under Poor Relief Act, 1818. 
Sect. 5. ACTION FOR MESNE PROFITS. 


PART XXVI. ENCROACHMENTS AND ACCRETIONS. 


PART XXVII. RENT AND MORTGAGE RESTRICTION ACTS 


Sect. 1. SCOPE OF THE ACTS. 
SuB-sECT. 1. IN GENERAL. 
SuB-sEcT. 2. To WHAT TENANCIES APPLICABLE. 
Sus-sEecT. 3. To WHAT PREMISES APPLICABLE. 
A. Dwelling-House. 
(a) In General. 
(6) Premises Used Partly for Other Purposes. 
B. Dwelling-House Let at Rent Including Attendance. 
©. Dwelling-House Let at Rent Including Use of Furniture. 
D. Other Cases. 


Srecr. 2. INTERPRETATION OF TERMS. 
SuB-SEcT. 1. RENT. 


SUB-SEcT. 2. RATABLE VALUE. 

SUB-sEcT. 3. LANDLORD, 

SuUB-SECT. 4. TENANT. 

SuUB-SECT. 5. DWELLING-HOUSBE. 

SuUB-sECT. 6. ATTENDANCE AND USE OF FURNITURE. 
SUB-sSECT. 7. SEPARATE AND SELF-CONTAINED FLATS. 


Secr. 3. RENT. 
SunB-sEcT. 1. IN GENERAL. 
SuB-sEcr. 2. ‘‘ STANDARD RENT.”’ 
A. In General. 
B. How Ascertained. 
(a) In General. 
(6) Effect of Leases After August, 1914, 
(c) On Conversion of Premises. 
Sup-sEctT. 3. INCREASE OF RENT. 


A. In General. 
B. When Allowed. 
(a) In General. 
(6) In respect of Repairs. 
(c) In respect of Rates. 
©. Notice of Increase. 
(a) Necessity for. 
(6) Validity of. 
(c) Form of Notice. 

D. Notice to Quit. 

E. Suspension of Increasc. 

F'. Recovery of Increase. 
Sus-sEcr. 4. APPORTIONMENT. 

A. In General. 

B. Right to Apportionment. 
Sun-sect. 5. FINEs AND PREMIUMS. 
Sup-SecT. 6. RECOVERY OF AMOUNT OVERPAID. 

A. In General. 

B. Limitation of Right to Recover. 
Sup-sEcr. 7. OTHER Cases. 

Sner. 4. STATUTORY TENANCIES. 
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Sect. 5. RECOVERY oF PossEssION. 
Sup-secr. 1. IN GENERAL, 
Sup-sEcr. 2. CONDITIONS PRECEDENT. 

A. In General, 

B. Particular Conditions. 
(a) Non-Payment of Rent or Breach of Covenant. 
(b) Conduct of Tenant. 
(c) Landlord Contracting to Sell, etc. on Tenant Giving Notice to Quit. 
(2d) Occupation Required by Landlord or his Family, etc. 
(e) Premises Required by Local Authority or for Statutory Undertaking. 
(f) Claim by Former Tenant after War Service. 
(g) Assignment or Sub-Letting of Premises. 
(h) License of Licensed Premises Forfeited or Not Renewed. 


Sus-sEct. 8. AS AGAINST SUB-TENANT, 
Sun-sEcT. 4. ALTERNATIVE ACCOMMODATION. 
Sus-secT. 5. ACTION FOR RECOVERY. 


A. In General. 

B. Jurisdiction of Courts. 

C. Costs. 
Sect. 6. DECONTROL. 


Administration of Assets 
Agricultural Holdings 
Aliens . 

Allotments ‘ : 
Boundaries and Fences . 
Charity Lands 

Commons 

Compulsory Pigchas 


Damages 

Deeds . : 
Descent and Disiesbulion F 
Disclaimer 

Distress 

Drainage 


Easements 
Ecclesiastical Cor 
tions ‘ 


or pora- 


Ecclesiastical Lease : 


Entry on Land 
Fisheries A 


e 
ww 


See EXECUTORS. 


AGRICULTURE. 
ALIENS. 
SMALL HOLDINGS. 
BOUNDARIES. 
CHARITIES. 
COMMONS. 
COMPULSORY PUR- 
CHASE. 
DAMAGES. 
DEEDS. 
DESCENT. 
BANKRUPTCY. 
DISTRESS. 
AGRICULTURE; 
LAND IMPROVE- 
MENT ; SEWERS 
AND DRAINR. 
EASEMENTS, 


ECCLESIASTICAL 
LAW. 

ECCLESIASTICAL 
LAW. 

TRESPASS. 

FISHERIES. 


Gaming Leases and 
Licences 


Improvement of Land 


Injunction 
Land Values 
Tncensing, generally 


Limitation to Recovery 


Mining Leases and 
Licences 

Mortgages 

Powers 

Registration of Title 


Rentcharges . 


Settled Land . 

Small Holdings 

Solicitors’ Remuneriution 

Sporting Rights ‘ 

Summary Jurisdiction, 
Courts of . ; 

Title, Investigation of 

Trespass 
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LAND IMPROVE- 
MENT. 
INJUNCTION, 
REVENUR. 
INTOXICATING 
Liquors; Rpr- 
VENUE. 
LIMITATION 
ACTIONS, 


Op 


MINES. 
MORTGAGE. 
POWERS. 

SALE OF LAND. 
RENTCHARGBES 

AND ANNUITIES., 

SETTLEMENTS. 

SMALL Honpmnas. 

SOLICITORS. 

GAME. 


MAGISTRATES. 
SALE oF LAND. 
TRESPASS, 
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Part 1.— Relation of Landlord and Tenant. 


Sect. 1.—IN GENERAL. 

1. Meaning of ‘‘ landlord’? — Foundation in 
contract. |—(1) ropyae a lands were devised to 
pltfs. in trust for F. for life, but pltfa. were never 
admitted to the copyhold. At the time of the 
death of testator the lands were in the possession 
of deft., to whom F., with the assent of one of 

Itfs., afterwards re-let them in her own name. 
*Itfs. then gave notice to deft. to pay the rent to 
them :—Held: an action for use & occupation 
would not lie by pltfs. against deft., because no 
contract could be implied between them, there 
having been an existing contract between deft. 
7 te & the occupation having been by permission 
of F. 
(2) The word “ landlord ’’ does not mean the 
lord of the soil, but the person between whom & 
the tenant the relation of landlord & tenant 
exists (BRAMWELL, B.).— CHURCHWARD v. FORD 
(1857),2 H.& N. 446; 26 L. J. Ex. 354; 6 W.R. 
881; 157 BK. R. 184. 
Annotations :-—Aa to Gi) Apid. Sloper v. Saunders (1860), 29 

L. J. Ex. 275. Rekd. Phillips v. Homfray (1883), 24 Ch. 

D. 439; A.-G. v. De Keyser’s Royal Hotel, [1920] A. C. 

508. Generally, Mentd. Howe v. Scarrott, Sharp v. 

Scarrott (1859), 4H. & N. 723. 


2. Evidence of relationship—Memorandum on 
ra ae of lease.|——COWNE v. GARMENT, No. 1243, 
post, 

3. Sufficiency of parol evidence. 
(1) Where a witness stated that he let a house as 
agent to his father, who was present, & that the 
terms were reduced to writing, to prevent the 

oasibility of mistake, & signed by the wife of the 
enant, on purpose to bind her husband, the hus- 
band himself not being present, but that the entry 
was not signed by the witness nor his father, 
nor did his father’s name appear at any part :— 
Held: this was neither a lease nor an agreement, 
but a mere memorandum, to which witness might 
refer to refresh his memory. 

(2) Upon the witness saying that he had no 
memory of those things, but from the book, with- 
out which, from his own knowledge, he should not 
have been able to speak to the fact, but, on read- 
ing the entry, he had no doubt that the fact really 
happened :—Held; sufficient parol evidence of 
the demise.—R. v. St. MARTIN’s, LEICESTER (IN- 
WIABITANTS) (1884), 2 Ad. & El. 210; 4 Nev. & 
M. K. B. 202; 2 Nev. & M. M. C. 472; 41. J. 
M. ©. 25; 111 E. R. 81. 

Annotation :-—As to (1) Retd. Hill » Barry (1842), 7 Jur. 10. 
Necessity for production of written 
agreement.] — First count, in case, for injuring 

Itf.’s reversion in land, by cutting & carry- 
ing away branches from trees growing on it. 
Second count, in trover, for the branches. Proof, 





eed 








PART I, SECT. 1. 
a. Evidence of relationship — Occu- 





eisec paid fo cent tet eee ne ea ce 
o rent bu a ; 
all olvic taxes & he & his assignee wait Ct 


Buch taxes :—Held: such 
amounted to payment of ren 
was a tenant o 
she gritos (1908), L. R. 492.—CAN. 
—— ————~.J-— The recog- 
nition by the owner of lands of the 
interest of parties in possession by the 
receipt of rent from them constitutes 
a tenancy.—SoNneT KOOER v. HIMMUT 


peut 
» & deft. 





(1903), 3 8. R. 
N.8. W. 
e. _— oe 


on shares :—Held 


.— ——— ——.] — SWAN 
BRADLEY (1852), 5 Ir. Jur. 67.—IR. 
Agreement 

‘Where under an a - 
emised lands to F., F. 
agreed to work the land & to pay to 
M. half the proceeds of the sale of all 

pitts. SULLIVAN v. produce grown on the land :—Held: a 
4X. nancy war created ie p. Foster 

W. N. 228.—AUS. 

—_ ——, . wes in 
possession of a close to work it for B. 
: - the agreement did 


that pltf. demised the land to a tenant by a written 
agreement, not produced; & that deft. carried 
away some branches, the value of which was not 
shown :—Held: pltf. could not support the first 
count without producing the written agreement ; 
but, on the second count, he was entitled to 
nominal damages.—COTTERILL v. HosBy (1825), 4 
B. & UC. 465; 6 Dow. & Ry. K. B. 551; 3 L. J. 
O. 8. K. B. 276; 107 E. R. 11383. 

Annotation :-—Consd. Strother v. Barr (1828), 5 Bing. 136. 

‘ .|—Pltf. proved by parol 
that he was in possession of the close at the time 
of the trespass, July 16, under a written agreement 
from W., which was not produced. Deft. pro- 
duced a lease of the same close from W., made 
& taking effect upon July 16 :—Held: in order to 
entitle pltf. to more than nominal damages, he 
was bound to show the duration of his interest, 
which he could only do by the written instrument. 
—TWYMAN v. KNOWLES (1858), 18 C. B. 222; 
22 L. J.C. P. 143; 17 Jur. 238; 188 E. BR. 1183 ; 
sub nom. INGRAM v. KNOWLES, 20 L. T. O. S. 
208. 


Annotation :-—Consd. Rust v. Victoria Graving Dock Co. & 
Loudon & St. Katharine Dock Co. (1887), 36 Ch. D. 113. 


6. .|—Parol evidence of the 
fact of tenancy is admissible, aJthough the tenant. 
hold under a written agreement. Evidence of 
occupation & payment of rent is sufficient evidence 
of tenancy.—- JENKINS v. Hin. (1854), 22 L. T. 
O.S. 274; 2 W. R. 268. 

———.] — See, further, EVIDENCE, 
Vol. XXII., pp. 207, 208, 210, Nos. 1812-1819, 
1831-1835. 

7. --— Acknowledgment by wife.|—R. v. St. 
MARTIN’S, LEICESTER (INHABITANTS), No. 3, ante. 
. Without authority.]|—An acknow- 
ledgment of tenancy signed by a married woman :— 
Held: in the circumstances inadmissible on an issue 
on non tenuitin an action of replevin brought by the 
husband, there being no evidence of any authority 
in her to sign the paper.—WALKER v. HARDCASTLE 
(1845), 6 L. T. O. S. 98. 

9. Occupation & payment of rent.] — 
JENKINS v. HILL, No. 6, ante. 

10. Relationship legal not equitable.}] — The 
relation between landlord & tenant is legal & not 
equitable.—Cox v. BisHop (1857), 8 De G. M. & 
G. 815; 26 L. J. Ch. 389; 28 L. T. O. S. 301; 
cccon N. S. 499; 5 W. R. 487; 44 BE. R. 604, 

JJ. 

’ : ‘ : k, (1900) 1 Q. B. 
AA Reha, Tonttigton oe Lows (1868), Le 4 CP. 

26; Wright v. Pitt (1870), L. R. 12 Eq. 408; Haywood 

v. Brunswick Bldg. Soc. (1881), 8 Q. B. D. 403; Friary 
Holroyd = pare a Breweries v. Singleton, | aa 1 Ch. 


> Be bet & Potts’ Contract, (1905) Ch. 391. 
Mentd. Hand v. Blow, (1901] 2 Ch. 721. 



































v. ti——- —— ——.]— OBERLIN vv. 
MCGREGOR (1876), 26 C. P. 460.— 
to work CAN. 
& ——— ——.]— BAYNE v. LOVE 
(1 09), 7 C. L. R. 748.—AUS. 
h—-—— -}— RICE »v. 
(1873), 20 Gr. 221.—CAN. 
k-— -—. ese tiy aig ©. DAHLE, 
[1917] 1 W. W. R. 1393; 33 D. L. HK. 
207; 10 Alta. L. R. 460.—CAN. 
1. F IRDHAR MANORDAS 
v. DAYABHaS KALABHAI (1882), I. L. R. 
8 Bom. 174.—IND. 


GEORGE 





S. W. 645; 20 











BaHaDoo (1876), I. L. R. 1 Cale. 391; | not conclusively establish the relation m. -}--The occupant of 
25 W. R. 239; L. R. 3 Ind. App. 92.— | of landlord & tenant.—DACKSTEDER v. | a house or other subject belonging to 
. Barmp (1849), 5 U. C. R. 591.—OAN. another is presum to occupy as 


Part ].—RELATION oF LANDLORD AND TENANT. 


11. Alteration of relationship — By tenant’s 
own act.|—ARCHBOLD v. SCULLY, No. 230, post. 

12. Whether existing between tenants in 
common.|-——Mere occupation by one of several 
tenants in common of an estate, if unaccompanied 
by exclusion, does not make him liable for rent to 

his co-tenants.—M'‘MaHON ». BURCHELL (1846), 2 

Ph. 127; 1 Coop. temp. Cott. 457; 8 L. T. O. 8. 

289; 41 E. R. 889. 

Annotations :—Consd. Henderson v. Eason (1851), 17.Q. B. 
701; Kennedy v. De Trafford, §1897 A. ©. 180. Mentd. 
Irvine v. Kirkpatrick (1850), 16 L. T. O. S. 529; Lee wv. 

Egremont, Egremont v. Lee (1852), 5 De G. & Sm. 348. 


13. -}+—Although the ct. has jurisdiction, 
after a decree in a partition suit, to grant 
an injunction restraining a tenant in common in 
possession from committing destructive waste, it 
will not interfere to restrain a tenant in common 
in possession merely from farming contrary to 
the custom of the country as between landlord & 
tenant, that relation not existing between him & 
the other tenants in common.—BAILEY v. HOBSON 
(1869), 5 Ch. ARP: 180; 39 L. J. Ch. 270; 22 
L. T. 694; 18 W. R. 124, L. J. 

Capacity of co-owners to grant & take leares, 
see Part IIT., Sect. 1, sub-sect. 4, post. 

Action for rent by co-owners, see Part XV., 
Sect. 10, sub-sect. 2, D. (ce), post. 

14. Nature of tenancy—~- More than a contract.] 
—It is not correct to speak of their tenancy agree- 
ment as a contract & nothing more. A term of 
years was created by it & vested in a be (LUSH, J.). 
—-LONDON & NORTHERN Estates Co. v. SCHLR- 
SINGER, [1916] 1 K. B. 20; 85 L. J. K. B. 369; 
114 L. T. 74; 32 7. L. R. 78; 60 Sol. Jo. 223. 
Annotations i Apia. Whitehall Court ». Ettlinger, [1920] 

1K. B. 680. Refd. Matthey v. Curling, [1922] 2 A. C. 180. 


Mentd. Halsey v. Lowenfold, (1916] 1 K. B. 1433 Tingley 
v. Muller, (1917} 2 Ch. 144. 


_ 15. .|— The agreements contained 
in the leases are not only contracts, they also create 
an estate by demise for a term of years (LORD 
READING, C.J.)—WHITEHALL CouRT, Lp. v. 
ETTLINGER, [1920] 1 K. B. 680; 89 L. J. K. BL. 
126; 122 L. T. 640; 36 T. L. R. 803 64 Sol. 


Jo. 147. 
Annotation :-—Refd. Matthey v. Curling, (1922) 2 A. C. 180. 











Sect. 2.—HOW CREATED OR ARISING. 
SUB-SECT. 1.—By CONTRACT. 

Agreements for leases.|——Sce Part II., post, 

Capacity of parties to make & take leases.|— 
See Part IIT., Sect. 1, post. ; 

Gani Part III., post. 

Under-leases.|—Sce Part 1V., post. 

Licences.]—-See Part VI., post. 

Particular tenancies.|—-See Part VIII., Sects. 1- 
6, post. 

16. Intention of giving & taking possession — 
Sufficiency of words used.|—-MorGAN d. DOWDING 
v. BissELy, No. 298, post. 

17. -]|—- Any words which express 
the intent of giving possession for a certain time 
may, in construction of law, amount to a lease 
(PARKE, J.).—-DOE d. PRITCHARD v. Dopp (1833), 
5 ee 689; 2 Nev. & M. K. B. 838; 110 
EK. R. 945. 
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18. Room hired for deposit of goods—Key kept 
by tenant.]|—Where A. hired a room in the hoa 
of B. at 2s per week, for the purpose of depositing 
goods for safety, & kept the key of a padlock by 
which the room door was fastened, & the goods 
were stolen by one of B.’s family :—Held: B 
could not be sued as bailee for the value of the 
goods stolen. 

The relation of these parties was that of landlord 
& tenant (per CurR.).—PBERS v. SAMPSON (1824), 
4 Dow. & Ry. K. B. 686; sub nom. Brerrs v, 
Sampson, 2 L. J. O. S. K. B. 212. 

19. Kiln hired for burning clay—At payment 
for each burning.]|—The pauper went into the 
service of B., & was to make & burn pots, to do 
which he was to have the use of the kiln, etc. B. 
was to keep the kiln & sheds in repair, etc., & the 
pauper resided in a cottage which he rented of 

. This agreement was put an end to, & a second 
agreement entered into, by which the pauper was 
to pay to B. £6 after each burning for the use of 
the kiln, etc. B. was to keep the kiln, etc., in re- 
pair, & the pauper was to dig the clay & to do as 

e liked with the ware :—Held: upon the con- 
struction of the second agreement the pauper 
must be considered as standing in the relation of 
tenant to B. of the potkiln, etc. ; & being a tene- 
ment of the value of £10, gave a settlement.— RH. v. 
IKEN (INHABITANTS) (1834), 2 Ad. & El. 147; 4 
Nev. & M. K. B. 117; 2 Nev. & M. M. C. 420; 
4L.J.M.C. 27; 111 #E. R. 57. 

20. Hire of trade implements—Deductions for 
trade charges.] — Plitf., a frame-work knitter, 
worked as a weaver of gloves for deft., in frames 
provided by deft., at an agreed gross price per 
dozen pairs. Deft. was a subcontractor, furnishing 
the work, by agreement, to a master manufacturer, 
who found machinery & materials. Deft. settled 
with pltf. weekly for the work done, deducting out 
of the gross price pet dozen certain charges, which 
were according to the known custom of the trade: a 
frame rent per week, a payment per week for use of 
deft.’s premises to work in, standing room for the 
frame, deft.’s trouble & loss of time in procuring 
materials & conveying them to pltf., deft.’s re- 
sponsibility to the master manufacturer under 
whom he contracted for the work, superintendence 
of the work, sorting the goods when made, & 
delivering them to the master manufacturer :-— 
Held: there was not in this case any demise of a 
‘* tenement.’’—CHAWNER v. CUMMINGS (1846), 8 
Q. B. 311; 153. J7.Q. B. 161; 6L. T. O. 8. 8364 ; 
10 J. P. 229; 10 Jur. 454; 115 E. R. 893. 
Annotations :—Mentd. Ingram v. Barnes (1857), 7 H. & B. 

115; Homer v, Taunton (1860), 20 L. J. Rex. 318; Archer 

v. Jamos (1862), 2 B. & 3. 61; Hewlett v. Allen, [1892 

2 Q. B. 662; Abram Coal Co. v. Southern (1903), 1 

TT. I. KR. 579; Williama v. North’s Navigation Collieries 

(1889), Ltad., (1906) A. C. 136. 

21. Building contract—Bullder to find tenants 
for houses built—& pay rent till tenants found.]— 
Where a contract was made by pltf. & one H., 
that H., ‘‘ should build certain houses on pltf.’s 
land, & procure tenants for the same at a given 
rate, & elf pay the rent till he so procured 
tenants, from the Michaelmas then next ensuing ”’ : 
—Held: under the contract, no tenancy was 
created between pltf, & H.—TAYLOR v. JACKSON 
(1846), 2 Car. & Kir. 22. 





tenant, &, though af direct obligation |} the cit 


ia bound to pay 


subjects to the | is one of 
roprietor.— GLEN v. Roy (1882), 10 R. 
{Gt of Seas.) 239; 20 8c. L. R. 165.— | 25 D. L. R. 825. 


n, T 
tract for a telephone service between o. Offer to rent 


& a subscriber is one of bail- 
ment, & the relationship between them 

dlord & tenant.—-EDWARDS 
eo. EDMONTON (1915 pe W. R. 441; 


aia service.}—Thecon- | PART I SECT. 2, SUB-SECT. 1. 


before oo eagle — Ratt ton = by 
owner. }—Deft. wrote to pl f., who was 
owner of a Hme kiln, offeri to rent 
the kiln fro 


m him, &, recelving no 
answer, entered upon the premises & 
burnt lime. Pitf. afterwards came 


upon the property & assented to deft. 
going into 


lime kiin--Entry posseasion, & offered to 
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Sect. ree created or arising: Sub-eects. 1 & 2, 


22. Tenement let for three months—At yearly 
rent—Payable monthly.|—By agreement, dated 
Dec. 2, 1859, a cottage was let by A. to B. for three 
months from Dec. 25, 1859, at the yearly rent of 
£18, the first monthly payment to be made on 
Jan. 25, 1850; three months’ notice from either 
party to the other to be a sufficient notice to quit. 

. having occupied the cotta for eighteen 
months under this agreement :—Held: he gained 
a settlement by renting a tenement for one whole 
year, within 6 Geo. 4, c. 57, 8s. 2.—WILLESDEN 
OVERSEERS v. PADDINGTON OVERSEERS (1863), 3 
B. & 8. 693; 27 J. P. 324; 11 W. R. 425; 122 
E. R. 223; sub nom. R. v. WILLESDEN (CHURCH- 
WARDENS & OVERSEERS), 32 L. J. M. C. 1093; 9 
Jur. N. 8. 874; sub nom. PADDINGTON (CHURCH- 
WARDENS) v. WILLESDEN (CHURCHWARDENS), l 
New Rep. 435; 7 L. T. 784. 

Annotations :—Consd. Hastings Union v. St. James, Clerkon- 


well (1865), L. R. 1 Q. B. 38. Refd. R. v. St. Giles Parish, 
Cripplegate (1863), 3 New Rep. 153. 


28. Sale of premises—- Admission by purchaser 
of tenancy——For purpose of securing due perform- 
ance of agreement of sale.]|—Where, in a contract 
of sale, it was provided that the intended pur- 
chaser should be considered as a tenant to the 
vendor, at a rent equal to the amount of the interest 
on the purchase-money, with a power of distress : 
—Held; this was not a lease but a contract of 
sale.—Hopr v. Booty (1830), 1 B. & Ad. 498; 
9L.J.0.8. K. B.21; 109 E. R. 872. 

Annotation :—Mentd. Re Peters (1845), 5 L. T. O. 8S. 222. 


24, -}—An agreement for the 
sale of a public-house contained the following stipu- 
lation, ‘‘ &, inasmuch as it is intended that E., the 
purchaser, shall be let into immediate possession 
of the hereditaments hereby agreed to be sold, 
& for the purpose of securing the due performance 
of the several agreements herein contained, he, 
the said E., hereby admits himself to be a tenant 
from week to week to 8., the vendor, of the here- 
ditaments hereby agreed to be sold, at the weekly 
rent of £80, payable in advance ’’: —Held: this 
created the relation of landlord & tenant between 
S. & E., & gave a right to distrain.—YEOMAN v. 
ELLIson (1867), L. R. 2 C, P. 681; 36 L. J. C. P. 
826; 17 L. T. 65. 

25. Room let with power — Rent subject to 
deductions.|—-A., the owner of some lace machines, 
hired a portion of a room in a factory, which was 
lighted, heated, & supplied with steam power by 
the lessor. The portion of the room was divided 
from the rest of the room by a partition, & A. 
kept the key of the door. A. paid a yearly rent 
which included the use of the portion of the room, 
the steam power & the lighting, & heating; but 
it was subject to deductions in case the steam 
power should be stopped for a certain time :— 

eld: the relation of landlord & tenant sub- 
sisted between A. & the lessor, so as to entitle the 
latter to distrain for rent.—SELBY v. GREAVES 
(1868), L. R. 3 C. P. 604; 87L. J.C. P. 251; 19 
L. T. 186; 16 W. R. 1127. 

Annotations :—Consd. Marshall v. Schofield A16e2) 
), 57 L. T. 201. 


. B. 68; Re Wilson, Ex yp. Watkins (188 
ist. Rendell «. Roman F303), 9 Tt R. 192. nad. 
pean I Comrs., [1902] 1 


ome See Co. v. I. RB. 
; . entd. ouglas, Hz p. . 6 
Oh. App. 413. ug zp. Ryder (1871) 
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26. Sufficiency of consideration — Peppercorn 
rent.|—BARKER v. KEETE (1678), 1 Freem. K. B. 
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LANDLORD AND TENANT. 


249; 1 Mod. Rep. 262; 2 Mod. Rep. 249; 8&9 
ae rece Ges (ara) ae B80, P 
—_—, "gs . R. . P. 
“508. Menta. Re Hawkins, Hx p. Oficial Receiver, (1893) 
7, Natural affection.] — Harris v. 
TREMENHEERE, No. 1398, post. 
28. —— Money consideration unnecessary 
Acceptance of relationship of landlord & ecco 
A. agreed, in writing, to let to B. certain premises 
at a rent of £36, payers quarterly ; & not,.to raise 
the rent or give B. notice to quit so long as he con- 
tinued to pay the rent when due. A., who had 
only a leasehold interest to expire in 1881, had also 
agreed verbally with B. to let him remain in the 
premises for such term of years, not exceeding 
A.’s term therein, as B. might desire to continue 
tenant thereof. <A railway co. contracted to pur- 
chase the interest of B. in the premises, which he 
described as ‘“‘ held for any term at tenant’s 
option, but not beyond the term & interest of A., 
which term will expire in 1881.’’ The co. dis- 
puted B.’s title to the interest described, & paid the 
purchase-money into ct. :—Held: the relation of 
landlord & tenant made B. a purchaser for valuable 
consideration to the extent of his lease; Stat. 
Frauds was no bar in equity to B.’s claim; B. 
was not a mere tenant from year to year, but had 
a right to retain possession as long as his land- 
lord’s interest existed & to enforce that right in 
equity ; & he was entitled to the purchase-money. 
—Re Kina’s LEASEHOLD Estatrs, ha p. EAST OF 
LONDON Ry. Co. (1873), L. R. 16 Eq. 521; 29 
L. T. 288; 21 W. R. 881. 


Annotations :—Consd. Kusel v. Watson (1879), 11 Ch. D. 
129; Cheshire Lines Committee v. Lewis (1880), 50 L. J. 
Q. B. 121. Refd. Wood v. Beard (1876), 2 Ex. D. 30. 





SuB-sEcT. 2.—By ATTORNMENT. 
A. In General. 

See Law of Property Act, 1925 (c. 20), s. 151. 

29. Definition — Substitution of landlord by 
tenant.|—A. demises by deed from A. to B. A 
sequestration issues out of Chancery against 
A. 3B. signs an unstamped paper, purporting that 
he attorns & becomes tenant to the sequestrators, 
to hold on such terms as may be afterwards 
agreed on:—Held: (1) the sequestrators could 
not maintain use & occupation against B. because 
an attornment infers a continuance of a subsist- 
ing tenancy, which there was by deed; (2) the 
sequestrators had no estate to which an attornment 
would apply; (3) the instrument, if it had any 
operation, would operate as a new demise, & could 
not be read without a stamp. A tenant who 
attorns to a party from whom he did not receive 
the possession, is not estopped from showing want 
of title in such party. An attornment only puts 
the party in the same situation as the original 
landlord, & gives him no better right. If the 
landlord is entitled to possession, the bande to 
whom the attornment is made is entitled to pos- 
session. Sequestrators from the Ct. of Ch. take 
no estate. They receive money, to be applied 
as the ct. shall direct. Sequestrators are not 
entitled to take a surrender. 

The attornment is the act of the tenant’s putting 
one person in the place of another as his landlord. 
The tenant who has attorned continues to hold 
upon the same terms as he held of his former 
landlord (HOLROYD, J.).—-CORNISH v. SEARELL 





purciaes the ime burnt from him at a 
xed rate per barrel :—Held the | 


r 
nnteinal a@an be And 


premises r= oe by He 
carats upon the property & assen 
to def dealing with it.—McCLACHLAN 


pie. v. KENNEDY (1889), 21 N. 8. R. 271.— 
CAN. 
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8 B. & C. 471; 1 Man. & Ry. K. B. 708; 


oc 
6L. J. 0.8. K. B. 254; 108 EH. R, 1118. 
A to (1 v. Arbuthnot (1859), 4 


annotation ABS y 
De G. & J. 294; Carlton v, Bowcock (1884), 51 L. T. 659. 


Doe d. Linsey ». Edwards (1838), 6 Ad, 
& Hl. 95. Bela. oe ®. Boulter (1837), 1 Nev. & P. K 
Morton v. Woods (1869), 
30. Necessity for attornment— Before condition 
enforceable—-By assignee of reversion—No attorn- 
ne a intermediate assignee.|—MALLORY’s CASE, 
o. dl, post. 
81. ——— Prior to levy for distress — By lord 


by escheat——-Death of grantee before attornment 
& without heir.}|—(1) A reservation in a lease for 
years, of rent during the term to one or his 
& the rent shall continue 


successors, is good ; 
during the whole term. 


(2) The grantee or assignee by fine shall not 
of a condition without attornment, 


take advantage 


notwithstanding the stat. 832 Hen. 8, c. 84. 


(3) Though the grantee, or assignee by fine, had 
no attornment, yet his grantee having attornment 


may take advantage of a condition. 
(4) An attornment in law shall not 


otherwise of an express attornment. 


train without attornment. 


for condition broken. So the bargainee of a re- 


version shall not take benefit of a condition on 
a demand of rent, without giving notice to the 
The lessee shall 
not be by the law misconusant of feoffments made 
on the lands, is to be intended as to distress, 
action of debt, & action of waste.—MALLORY’S 


lessee of the bargain & sale. 


CASE (1601), 5 Co. Rep. 111 b; 77 E. R. 228; 
sub nom. PAIN v. MALORY, Cro. Eliz. 832. 
Annotations :—As to (1) Refd. Hewet v. Painter (1611), 1 

Bulst. 174; Bland’s Case (1632), Godb. 448 ; Sacheverell 

v. Froggatt (1671), 2 Saund. 367. As to (2) Refd. Scaitock 

v. Harston (1875),1C. P. D.106. 4a to (4) Refd. Finch’s 

Case (1607), 6 Co. Rep. 63a: Molineux v. Molineux 

(1607), Cro. Jac. 144; Fraunces’s Case (1609), 8 Co. Rep. 

89 b; Blucke v. Mole (1661), 1 Lev. 40; Long v. Buckeridge 

(1718), 1 Stra. 106; Scaltock v. Harston (1875), 1 C. P. D. 

106. Generally, Mentd. Tracey wv. Dutton (1621), Cro. 

Jac. 617; Williams v. Fry (1672), 3 Keb. 19; Wood v. 

Leadbitter (1845), 13 M. & W. 838. 

82. 7 —A., in 1861, granted an under- 
lease to B. for twenty-one years from Michaelmas, 
1861, at the yearly rent of £50. In 1864 he 
granted an underlease of the same premises to 
C. for twenty-one years from Michaelmas, 1863, 
at the same rent. B. never attorned to C. 
Held: inasmuch as there was no attornment, the 
demise to C. did not pass the reversion to him, 
but only an interesse termini; & in order to 
establish C.’s underlease, a surrender by B. to 
A., & not to C., was the effectual & proper course. 
—EpDWARDS v. WICKWAR (1866), L. R. 1 Eq. 
403; 35 L. J. Ch. 309; 12 Jur. N. S. 158; 14 
W. R. 363. 

Annotation :—Expld. Horn v. Beard, [1912} 3 K. B. 181. 

33. ———.|—-By 4 & 6 Ann. c. 3, s. 9, all grants 
or conveyances by fine or otherwise of any manors 
or rents or of the reversion or remainder of any 
messuages or lands shall be good & effectual to 
all intents & purposes without any attornment 
of the tenants of any such manors or of the land 
out of which such rent shal] be issuing or of the 
particular tenants upon whose particular estates 





a 
e 


Smith £1888), 8 Ad. & El. 255; 
L. R. 4 Q. B. 293. 


lace the 
feoffee in a better situation than his feoffor was: 
But if the 
conusee of a reversion by fine dies before attorn- 
ment without heir, the lord by escheat may dis- 
Though the re-entry 
of the lessee makes an attornment in law, the 
feoffee, without notice of the feoffment given to 
the lessee, cannot make a demand of rent for entry 
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any such reversions or remainders shall & may be 
expectant or depending as if their attornment 
had been had & made. By s. 10 it is L aihbaeaer 
that no such tenant shall be prejudiced or damaged 
by payment of any rent to any such grantor or 
conusor or by breach of any condition for non- 
payment of rent before notice shall be given to 
im of such grant by the conusee or grantee. 

Certain owners of land made a lease to deft. 
for three years. They then assigned their rever- 
sion. The assignees of the reversion made a 
lease to pltf. to take effect in presenti for twenty- 
one years. A quarter’s rent being unpaid by 
deft. :—Held: by 4 & & Ann. c. 3, pltf. could sue 
deft. before attornment for the quarter's rent.— 
HORN v. BEARD, [1912]3 K. B. 181; 81L.J.K.B. 
9385; 107 L. T. 87, D.C. 

Annotation :—Consd. Cole v. Kolly, [1920] 2 K. B. 106. 
|—Sece, now, Law of Property Act, 1925 
(c. 20), s. 151 (1). 

Validity of attornment.]—See, now, 
Property Act, 1925 (c. 20), s. 151 (2). 

34. In what cases applicable — Consecutive 
leases by landlord—Sale of reversion during term 
of first lease—Attornment by second lessee.}— 
Lessor makes a second lease, & before the first 
expires levies a fine; attornment by the first 
lessee to the conusee is sufficient. 

The fine passed but one reversion & that expec- 
tant upon one particular estate & consequently 
there could be but one attornment, viz. from the 
first lessee & not from the second (per CUR.).— 
Gwam & Warp v. Ror (1706), 1 Salk. 90; 91 
E. BR. 84; sub nom. QUARN v. ROE, Skin. 387. 
anaes -—Refd. Long ». Buckeridge (1718), 1 BStra. 





Law of 


85. ——— Only to transfer inter vivos—Not to 
devise or descent.]—Dor d. Wriaut v. SMITH, No. 
60, post. 


86. Sufficiency of title—Assignees of bankrupt 
lessee—Compulsory attornment.|—-Deft., a lessee, 
desiring to secure his premiscs for himself at 
the end of his lease, & being a bkpt. without 
a certificate, procured a friend to take the con- 
veyance as trustee for him. ‘This conveyance 
showed the legal estate to be outstanding in a 
person who could not be found. Deft. continued 
to occupy; pltfs., the creditors’ assignees, be- 
coming aware of the circumstances, induced the 
trustee to convey his interest to them, & forced 
deft. to attorn to them & brought ejectment :-— 
Held: pltfs. in above circumstances had a suffi- 
cient title-—Cooper v. LANDS (1866), 14 L. T. 
287; 14 W. R. G10. 


B. What Amounts to Attornment. 

87. Application for new lease.] — ROcHESTER’S 
(Be.) Case (1572), 4 Leon. 23; 74 HK. R. 702; 
sub nom. ANON., 3 Leon. 17. 

38. Acknowledgment of party as landlord — 
Acknowledgment to stranger.]—ROcCHIESTER’S (BP.) 
Case (1572), 4 Leon. 283; 74 E. R. 702; sub nom. 
ANON., 3 Leon. 17. 

39. Payment of rent— After adverse possession 
—No consent or knowledge of landlord.|——Where 
rent is paid by succeeding tenants after an adverse 
possession of twenty-three years, it does not 
amount to an attornment, unless the consent or 
at least the knowledge of the landlord can be 
shown.—MEREDITH v. GILPIN (1818), 6 Price, 


Pape esr et bitt v. Mablethorpe U. D. C 
40ons :—. e8 v. yletho , . - 
Anto18] 9K. B. 1. Mentd. Oxenden v. Palmer (1831), 2 
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Sect. 2.—How created or arising: Sub-sect. 2, B., 
Cu D., E., F. & G.; sub-secis. 8 & 4, Sect. 3: 
Sub-eect. 1; A.] 

B. & Ad. 236; Doe d. ig v. Cockell (1835), 5 L. J. 
M. 0. 81; Doe v. Murrell (1837), 1 Jur. 593; Fowler v., 
Port (1837), 7 C. & P. 792; Doe d. Boultbee v. Adderley 
Doe d. Batchelor v. Bowles (1838), 8 Ad. & El. 502. 

See Law of Property Act, 1925 (c. 20), s. 151 (2). 
40. After expiry of lessor’s title— After 

notice of adverse c -|—Payment of rent by a 

lessee to a lessor after the lessor’s title has expired, 

& after the lessee has notice of an adverse claim, 

does not amount to an acknowledgment of title 

in the lessor, or to a virtual attornment, unless 
at the time of payment the lessee knows the pre- 
cise nature of the adverse claim, or the manner 
in which the lessor’s title has expired.—FENNER 

v. DUPLOCK (1824), 2 Bing. 10; 9 Moore, C. P. 

38; 2L.J.0.8.C. P. 102; 130 EB. R. 207. 

Annotations :—Apld. Gregory v. Dold 1826), 3 Bing. 

474. istd. Olecer e. Blend 1834), 1 % : N. ang: 
Appev . Serjeant v. Nash, Field, (18031 g K. B. : 
Refd. Jew v. Wood (1841), Cr & Ph. 185; Claridge v. 
M‘Kenzie (1843), 4 Scott, N. R. 796; Accidental Death 
Insoe. v. Mackonzie (1861), 5 L. T. 20. 

41. To successors of landlord—Overseers.]| 

—EskKDALE v. Sopwitu, No. 219, post. 

42. To assignor of whole term.]—Where 

a lease has been assigned, payment of a quarterly 

instalment by the assignee pursuant to agreement, 

does not operate as an attornment.—HAZELDINE 

v. HEATON (18838), Cab. & El. 40. 

43, ——.]|—EskDALE v. SopwitH, No. 219, 











C. Effect of Attornment. 

cr now, Law of Property Act, 1925 (c. 20), 
8. ; 

44. On new landlord — No greater rights than 
former landlord—-Express attornment & attornment 
in law distinguished.]|—Mar.Lory’s CasE, No. 31, 
ante. 





45. ——~- -— .]— Cornisi v. SEARELL, No. 
29, ante. 
46. Right to sue for rent.}—Grantee of a 


rent reserved on a lease for years may bring debt 
against the lessee after attornment.—-GOooDWIN 
v. PARKER (1670), Freem. K. B. 1; T. Jo. 1; 
89 E.R. 1. 
Annotation -—~Refd. Brownlow v. Hewley (1696), 1. Td. 
Raym. 82 
47, No attornment pleaded.] -— In 
debt for rent by the bargainee of a reversion, 
the omitting to state attornments in the declara- 
tion is aided by the verdict.—HITcHIN v. STEVENS 
(1682), 2 Show. 233; T. Raym. 487; T. Jo. 232 ; 
89 EK. R. 909; sub nom. STEVENS v. HITCHINS, 
T. Jo. 217. 
Annotations :—Refd. Vandeput v. Lord a7 18), 1 Stra. 78; 
Swoeetapple v. Jesse (1833), 5 H. Ad. 27. Mentd. 


Frederick v. Lookup (1767), 4 Burr. 2019; Itushton v. 
Aspinall (1781), 2 Doug. K. B. 678. 


48. On tenant—Subsistence of tenancy on same 
terms.|——-CORNISH v. SEARELL, No. 28, ante. 

49. Claim by title paramount — Sus- 
pension of lease—Pending satisfaction of para- 
mount claim.!—A. granted two several rentcharges 
to the lessors of plitf. with powers of distress & 
entry in default of payment, & then made a lease 
for years to deft. The grantee of the second 
rentcharge, which was in arrear, recovered in 
ejectment against deft. who thereupon attorned 
tenant to him. Afterwards, the grantee of the 
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501. Evidence of landlord’s title.}— 

Deft., who had ae the demised by the tenant 

premises to E., olalmed as landlord, 

under a lease alleged to have been made 











by him aubsequent to the mtge., 
quasiare' rent, if Sno 
e 


evidence set out in the re rt of the 
care showed that KE. was 
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first rentcharge, also making a claim for arrears, 
A. & the two grantees referred the matter to an 
arbitrator, who made his award that the arrears 
due to the first grantee should be first satisfied. 
This award having been served upon deft. he 
declared in writing, ‘‘ that he had attorned to & 
become the tenant ’’ of the first grantee, to whom 
also he paid rent :—Held: a tenancy from year to 
year was created between them, & the t of 
deft. under his lease was suspended until the 
ayment of such arrears.—DoE d. CHAWNER v. 
OULTER (1837), 6 Ad. & El. 675; 1 Nev. & 
P. K. B. 650; Will. Woll. & Dav. 833; 6L. J. 
K. B. 179; 112 E. R. 260. 
Be ies tor CT Veaseee Doe d. Butler v. Kensington (1848), 


See Law of Property Act, 1925 (c. 20), s. 151 
(1) (0). 

50. Evidence of landlord’s title.|—-GRAVENOR 
v. WoonHousE, No. 159, post. 

51. ——- Against future occuplers—Though not 
claiming under tenant.]—E., being in occupation 
of land, signed an instrument, whereby he recited 
that he was tenant of the land; that L. claimed 
the fee, & had entered; that E. did thereby attorn 
to L., & become tenant to him from the preceding 
Michaclmas for such part as was in his occupation, 
at the rent under which EK. now occupied, & that he 
had that day paid L. a shilling in part of his rent :— 
Held: (1) this was an attornment, but not an 
agreement requiring a stamp, though no title 
was shown aliunde in L.; (2) it was evidence of 
L.’3 ownership at the time of the attornment, 
against future occupiers, though such occupiers 
did not claim through E. The land was copyhold. 
—Dor d. Linsty v. Epwarps (1836), 5 Ad. & 
El. 95; 2 Har. & W. 189; 6 Nev. & M. K. B. 
633; 5L. J. K. B. 288; 111 B. R. 1102. 


Annotation :—As to (1) Distd. Doe d. Wright v. Smith (1838), 
8 Ad. & El. 255. 


As estoppel.|—See Sect. 3, sub-sect. 1, F., post. 


D, Attornment Clause in Mortgage. 
See MORTGAGE. 


FE. Atiornment to Receiver. 


See, now, Law of Property Act, 1926 (c. 20), 
s.151; & generally, RECEIVERS. 

52. Creates tenancy by eetonper one between 
tenant & recelver—Not between tenant & legal 
owner.]—An attornment by a tenant of land to a 
receiver appointed by the Ot. of Ch. to collect the 
rents, & payment of rent to such receiver, create 
a tenancy by estoppel between the tenant & re- 
ceiver but do not enure to enable the person who 
is found ultimately to have the legal title to the 
land to treat the t as his tenant, & to dis- 
train for rent.—EVANS v. Mattias (1857), 7 E. 
& B. 590; 26 L. J. Q. B. 309; 29 L. T. O. S. 
209; 3 Jur. N. S. 798; 119 E. R. 1364. 

53. Receivership deed.]—By a receiver- 
ship deed the mtgor. attorned as tenant from year 
to erg to the receiver, & there was & proviso, 
that if default should be made in payment of the 
mtge. money, or interest, at the times appointed, 
the mtgee. might enter & avoid the cy 
created by the attornment. There was also a 

roviso, that nothing therein contained should 
essen the rights, powers or remedies of the mtgee. 
under the mtge. On the mtgor. being found 


h ne & conan Seer or, at all <a acest 
pa previous © payment o ren 
the evorer for the tenant had attorned 


“ deft.’s conaent.—MCLENNAN 
v. HANNUM (1880), 31 C. P. 210,-—CAN 





ree 
had been 
eld 


he original 


Part [.—-RELATION oF LANDLORD AND TENANT. 


bkpt. :—Held: the relation of landlord & tenant 

had been created between the receiver & mtgor. 

by the receivership deed, & the receiver was 
entitled to distrain & take the goods which had 
belonged to the mtgor. on the mtged. premises. 

—JOLLY v. ARBUTHNOT (1859), 4 De G. & J. 

224; 28 L. J. Ch. 5647; 38 L. T. O. S. 263; 23 

J. P. 677; 5 Jur. N. S. 689; 7 W. R. 582; 45 

EB. BR. 87, L. C. 

Annotations :—Folld. Morton ». Woods (1869), L. R. 4 
Q. B. 293. Refd. Hampson v. Fellows (1868), 37 L. J. 
Ch. 694; Re Kitchin, ber p. Punnett (1880), 16 Ch. D. 

226; Re Threlfall, Hx p. Queen’s Benefit Bldg. Soc. 

(1880),18 Ch. D. 274; Kearsley 0. Philips (1883), 11 

Q. B. v68?!- Mentd. He Roberts, Ez p. Hill (1877), 


54. Attornment by order of court—Occupation 
rent.}—The owner of an estate subject to charges 
was made deft. to the suit in respect thereof, was 
compelled to attorn to a receiver appointed in 
the cause, & a reference was directed to the Master 
to fix an occupation rent.—EVERETT v. BELDING 
rg L. J. Ch. 75; 20 L. T. O. S. 186; 1 


55. ——- ——.]—Re BURCHNALL, WALKER v. 
Lacty (1893), 38 Sol. Jo. 59. 

56. Right of receiver to distrain.]—JoLLy v. 
ARBUTHNOT, No. 53, ante. 


F. Attornment to Sequestrator. 


57. Estate of sequestrator.] — CORNISH  ». 
SEARRLL, No. 29, ante. 


CG. Stampa. 
58. Necessity for stamp—Agreement amounting 
only to attornment.}—Dor d. LINSEY v. Epwarps, 


No. 51, ante. 

‘ |—An instrument in these 
terms, ‘“‘ I hereby certify that I remain in the house 
No. 3, Swinton Street, belonging to W. G., on 
sufferance only, & agree to give him immediate 
possession at any time he may require ’’ :—Held: 
not to amount to an agreement for a tenancy, so 
as to require a stamp.—BarRy v. GOODMAN 
(1837), 2 M. & W. 768; Murp. & H. 124; 6L. J. 
Ex. 188; 150 E. R. 967. 

60. ——— ~———.]—(1) S. being in possession of 
lands, B. brought ejectment against him, & re- 
covered; but, at 8.’s request, forbore taking 
possession. It was proposed that S. should take 
a lease; but before this was done B. died, having 
devised the lands to T. S. then signed a paper, 
reciting the above facts, stating that he thereby 
attorned tenant to T. of the said lands, then in 
his, S.’3 possession, & adding: ‘' & I do become 
tenant thereof to T. from,’’ etc. ‘‘ last past ’’ :— 
Held; this instrument did not require to be 
stamped as an agreement, though it was not 
strictly an attornment, no attornment being 
nocessary where the new landlord comes in as 
devisee of the old. 

‘“* Attornment’”’ . . . relates to cases of transfer 
& not to those of devise or descent. To an heir 
or devisec attornment is unnecessary (LORD DEN- 
MAN, C.J.). 

(2) Pltf. gave deft. notice that he might inspect, 
& would be required to admit, on trial, a ‘‘ counter- 
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part of lease’ from T. to S., dated, etc.; & a 
judge, on summons, made an order, by consent, 
for admitting same. The instrument produced 
on the trial was in the form of a demise from T. 
to S. of the date specified, & was indorsed 
counterpart,’ but was executed by landlord 
as well as tenant. No proof was given that an 
original or duplicate lease had or had not existed. 
The stamp was sufficient for a counterpart, but 
not for a lease. Deft. having consented to admit 
a counterpart of lease, corresponding in date & 
parties with that produced, could not now contend 
that the instrument produced was a lease, & there- 
fore improperly stamped. & this, whether before 
such consent he had actually inspected the docu- 
ment mentioned in the notice, or not.—Dogr d. 
WRIGHT v. SMITH (1838), 8 Ad. & El. 255; 3 
Nev. & P. K. B. 335; 1 Will. Woll. & H. 420; 
7L.J.Q. iB. 158; 2 Jur. 854; 112 E.R. 885. 
Annotation :—As to (2) Refd. Vane v. Whittington (1843), 


7 Jur. 95. 

61. Agreement containing terms of new 
contract.|—-CorRNISsH v. SEARELL, No. 29, ante. 

62. J|—-Pitf. in ejectment having 
adduced oral evidence of the terms of deft.’s 
tenancy under him, deft. put in the following 
memorandum, signed by himself: July 13, 1888. 
I acknowledge that have held the estate,” 
etc., ‘‘ as tenant to T. F.,” pltf., ‘‘at a yearly 
rent of £60, from July 4, 1837, the rent to be ae 
quarterly: & I further acknowledge to stand 
indebted to the said T. F. in £60 for the first year’s 
rent, which was due July 4, instant. I have, on 
the signing hereof, paid the ated of T. F. 6d. 
in part of the rent so due” :—Held: this paper 
was not a mere acknowledgment or attornment, 
but a contract or evidence of a contract & inadmis- 
sible without a stamp.—Dor d. FRANKIS v. 
FrANKIS (1840), 11 Ad. & Hl. 792; 83 Per. & 
Dav. 565; 9 L. J. Q. B. 177; 4 Jur. 626; 113 


E. R. 615. 

Annotations :—Distd. R. v. St. James’s, Weatmineter (1852), 
18 L. T. 0. 8, 222. Refd. Semple v. Steinau (1853), 8 
IWexch. 622. 


Stamps generally.}—See REVENUE. 











Sun-sectr. 3.—By MORTGAGH. 
See MORTGAGE. 


Sus-sEecr. 4.—By IsTorre.. 
Sce Sect. 3, post. 


Sect. 3.—ESTOPPEL AS BETWEEN LANDLORD 
AND TENANT. 
Sun-SEcT. 1.—TENANT ESTOPPED FROM 
DENYING LANDLORD'S TITLE. 
A. In General. 
Estoppel generally.|——See Estorren, Vol. XXI., 


. 136 et seq. 
PP 43. General rule—Tenant estopped.j—In an 


action of debt for rent reserved upon a lease 





PART 1. SECT. 3, SUB-SECT. 1.—A. 


63 i. General rule—Tenant ») 
—Dog d. SANDS v. PHILLIPS (1840), 1 
Kerr, 86.—OCAN. 

A tenant cannot 


68 fl. 7 eon 
during bis continuance of the possession 
the title of the landlord under 
whom he came into | 2. 
ANSLEY ¢. LONGMIRE (1843), 3 Kerr, 
321,—CAN. 


68 iv. 








§30.—© 


63 fii. ———_ -———.] — HUGHES v. 
HOLMES (1848), 6 N. B. R. (1 All.) 12. CAN. 
—CAN. 

—— ——, + Dor 
nURST vw. MOLEAN (1849), 6 


63 Vv. —-.}- 
HAM (1849), 6 U. C. R. 497.—OAN. 
63 vi. ——— ——.}—-Dor d. SIMPSON 


o. MOLLOY (1849), 6 U. C. R. 302.— 


68 vil. ————~,) —-~ FRONTENAC 
LENOX & ADDINGTON MUNICIPAL 
COUNCTL v. CARSTNUT (1851), 9 U. C. R. 
365.—CAN. 


63 vill. ——— —-——-—.] — HALLOOK 1», 
WItaoNn (1857), 7 O. P. 28.—OAN. 

63 ix, ——— ——-.}— Davy v. CAMERON 
(1857), 14 U. CG. R. 483.—-CAN. 





ad. RaDEN- 
U. Cc. 


Russet. v. GRA- 
AN. 
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Sect. 3.—E as between landlord and tenant: 


where the title of the land is not in question, 
deft. is estopped from saying the lease is not a good 
one.—MONROE v. KERRY (1710). 1 Bro. Parl. Cas. 


67; 1 E. R. 421, H. L. 

J—I am still of opinion that 
nil habuit, etc., is a bad plea in this case [of replevin] 
& that the tenant is estopped by 11 Geo. 2, c. 19, 
to call upon the landlord to show his title in reply 
(CLIVH, J.).—-SYLLIVAN v. STRADLING (1764), 2 
Wils. 208; 95 E. R. 769. 
Annotations — i. Gravenor v. 








Woodhouse (1822), 1 


Bi pagers v. Pitcher (1815), 6 Taunt. 202 ; 
Tay oe . Zamir a rea 6 Taunt. 524; Parry ». House 
1817), Holt, : Alchorne v. Gomme eee 


ing. 54; Gurtia spitty (1834), 1 Bing. N. C. 15 

-|/—Upon non est factum in 

covenant, the lessee in possession being deft. shall 

not controvert the title of pltf. his lessor to de- 
mise.—FRIEND v. EASTABROOK (1777), 2 Wm. 

Bl. 1152; 96 E. R. 679. 

Annotat ion :—Refd. Pluck v. Digges (1831), 5 Bli. N. 8. 31. 
66. —— -]—The ct. will not endure a 

lessee to defend, alone, an ejectment against his 

landlord or those claiming under him on a supposed 
defect of title—DRIVER d. OXENDEN v. LAWRENCE 

(1779), 2 Wm. Bl. 1259; 96 E. R. 742. 

67. .J|—If both lessee & lessor sign 
a lease, the former is estopped to plead nil habuit 
in tenementis to an action of debt for rent by the 
lessor._—-WILKINS v. WINGATE (1794), 6 Term Rep. 
62; 101 E. R. 436. 

Anmotations :— Ref. Gibson * ao ee )» 1 Q. B. 850. 
Mentd. v. Fraser to ast, 348; Curtis v. 
Betas (G3 My Bing. N. 13) Paton v. Booth (1856), 
68. -|—Under the issue of riens en 

arrere in replevin, cou cannot controvert the 

holding as claimed b M deft. in ae owas —HILL 

v. WRIGHT (1798), 2 Esp. 669, 

6 -]—In paresis brought upon 
the joint demise of several trustees of a charity, 
it is not enough for deft. who had paid one entire 
rent to the common clerk of the trustees, to show 
that the trustees were appointed at different 
times, as evidence that they were tenants in 
common ; for as against their tenant, his payment 
of the entire rent to the common agent of all is, 
at all events, sufficient to support the joint demise, 
without making it necessary for them to show 
their title more fe 81 ine d. CLARKE v. 
GRANT (1810), 12 East, 221; 104 E.R. 86. 

‘ —A third person cannot de- 
fend as landlord upon the trial of an ejectment, 
where it appears that the tenant in possession 
came in as tenant to lessor of plitf., & paid rent to 
him, under an agreement that has expired. 

It has been ruled often that neither the tenant 
nor any one claiming by him, can controvert the 
landlord’s title He cannot put another person in 
Poe but must deliver aoe the premises to 

is own landlord Sorelle oe d. KNIGHT 

is maser (LaDy) (1815), 4 M. & S. 847; 105 


Annotations :—Apld. 
<a 41; 
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Doe dad. Manton vo. Austin (1832), 9 
Doe d. Bullen v. Mills (1834), 2 Ad. & El. 17. 
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Refd. Doe ad. Johnson v. Ba 
ee d. Willis ©. arg ie 1340) 
botham Barton 
o. M' Kenzie j Mac i: seer 
86). 3 & G 


(1835), 3 Ad. & El, 188: 
9 Ad. & El. 662: Doo 
: i Ad. & Kl.’ 307; 

R. 796; Stainton 


re Revarke 
Re inary & ‘Barnett (1358), 4 
. BN. S. : Tedneen vw. Henman, [{1893] 2 Q. 
71. ———-.|— A lessee by executing a lease 
is estopped from ie uting the title of either of the 
lessors.—Woop v. Day (1817), 7 Taunt. 646; 1 
Moore, C. P. 889; 129 E. R. 257. 


Annotations : See 2 oe d. Morecroft ». Meux (1825), 7 
Dow. & Ry. K. B. Baylis r. Le Gros (1858), 4 C. B. 





98 ; 























N. 8. 537 
72. ——.]|—-GRAVENOR v. WoOoODHOUSE, 
No. 159, post. 
78. ——.|—-PHIPPsS v. SCULTHORPE, No. 
199, ‘post. 
74. ——.]|—-ALCHORNE v. GomMME, No. 
133, post. 
. ——.|—DANCER v. HAstTINGs, No. 
969, post. 
76. ——.|—SEyMouR v. FRanco, No. 
211, post. 
77. -|}—It has been said that it is 


not competent to a lessee to disaffirm his Jessor’s 
title. That is true but the converse is also true 
that a lessor ought not to impugn the title of his 
lessee (per CUR.).—GOLEBORN v. ALCOCK (1829), 
2 Sim. 552; 57 E. R. 894. 

78. .}—The production of the 
counterpart of an old lease, coupled with evidence 
of the payment of rent to the lessee by his under- 
tenants for a number of years, is sufficient evi- 
dence of the lessee’s interest under such lease. 

The case seems to me to fall within the general 
rule that a tenant shall not be allowed to dispute 
the title of the landlord under whom he comes 
into possession (TINDAL, C.J.).—DoE d. MANTON 
v. AUSTIN (1882), 9 Bing. 413; 2 Moo. & S. 107; 
1L. J.C. P. 152; 1381 H.R. 529. 


Ba al aly fed :—Refd. Re nmery & Barnett (1858), 4 C. B. 
N. 8. 423; Accidental Death Insce. v. Mackenzie (1861), 
= Le 1, 20. Mentd. Eliot v. Bristol Corpn. (1894), 71 














79. |—[It is] the established rule 
of law that the tenant so long as he remains in 
possession shall never be allowed to dispute the 
title of the landlord from whom such possession 
was received . [But the rule] could not apply 
to the case where the tenant had been actually 
turned out of possession & kept out a considerable 
time, & afterwards entered under a new agreement 
bond fide entered into with a different person 
(TINDAL, C.J.).—Hopcrarr v. Krys (1833), 9 
Bing. 613; 2 Moo. & S. 760; 131 E. R. 744. 
Annotation Ref. Jew v. Wood (1841), Cr. & Ph. 185. 


80. |—Doxr d. WHEBLE v. FULLER, 


No. 228, post. 

; -|—Where A. took a lease in 
writing in his own name of certain premises, & 
subsequently occupied hak only, & paid rent for 
so much as he occupied to B., as whose agent he 
in fact took the lease :—Held: B. might distrain 
for the part so occupied, & A. was precluded in 
replevin from disputing his title-—CLARK v. 
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68 xii. ——.}-—-JONES v. TODD 
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NEI ue M1885), 11 8. ¢ 


63 xviii. ~———. }#—- 
aaa a (1892), 24 94 N. S. R. 
——.}—Topp v. CAME- 
RON (1864), 2] 25. & A. 434.—CAN. —-——. —- 
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emnnNRLETS 


SIVRET v. YOUNG 


KLINCK t. GREER 
————- ———., }—- DOUGHERTY 1. 
Goon (1919), 40 NL L. R. 13.—8. AF. 


Part I.—REeLATION oF LANDLORD AND TENANT. 


WATERLOW (1838), 8 C. & P. 365; 2 Mood. & 
R. 87, N. P. 


82. ——.J]—Dor d. Wit1is v. Brrcn- 
MORE, No. 237, post. 
——.J—AGAaR v. YounGa, No. 1387, 








post. 
$4. ree oe ——.]—Dor d. HI. Vv. FrRyY (1845), 


6L. T. O. S. 83. 
|—A. agreed to 





5. —— urchase land 
of B. but, before the conveyance to him, conveyed 
by lease, & release to C. C. employed D. to build 
upon the land, &, being pressed by D. for money, 
deposited with him, as a security, his conveyance 
from A. In ejectment by A. against D. :--Held: 
D. having come into possession under C. could not 
dispute C.’s title—Dor d. James v. ARNOLD 
(1852), 18 L. T. O. S. 285. 

86. ——.]— HAWKSBEE v. I[AWKSBEE, 
N . 180, post. 











; -]|—To the extent of the term 
the tenant has accepted he shall not deny the title 
of the landlord but at the expiration of the lease 
the estoppel also terminates (POLLOCK, C.B.). 

The doctrine which prevents a party from deny- 
ing his landlord’s title is peculiar to the action of 
ejectment (PoLLock, C.B.).—WaTson v. LANE 
(1856), 11 Exch. 769; 25 L. J. Ex. 101; 26 L. T. 
O.S. 260; 4 W. R. 298; 156 BK. R. 1042. 


Annotations :—Refd. Delaney v. Fox (1857), 2 C. B. N. S. 
768; Hodgson v. McCreagh (1923), 93 L. J. Ch. 339. 
No. 


88. 
on post. 








|—LANGFORD v. SELMES, 





: ———.J—A tenant is estopped at law 
from disputing his landlord’s title, although that 
title be merely equitable, & therefore, at law a 
nullity (BLACKBURN, J.).—BOARD v. BOARD (1873), 
L.R.9Q. B. 48; 483 L.J.Q.B.4; 20L. T. 459; 
22 W. R. 206. 

Annotations :—Mentd. Paine v. Jones (1874), L. R. 18 Eq. 320; 


Dalton v. Fitzgerald, (1897] 2Ch. 86; He Anderson, Pegler 
A Aer at {1905] 2 Ch. 70; Re Coole, Coole v. Flight, [1920] 


_ 90. -]—So long as the lease remains 
in force & the tenant has not been evicted from the 
land, he is estopped from denying that his lessor 
had a title to that land (Lorp BLACKBURN).— 

CLARK v. ADIE (No. 2) (1877), 2 App. Cas. 423 ; 

46 L. J. Ch. 598; 37 L. T.1; 26 W. R. 47, HW. L.; 

affg. S. C. sub nom. ADIE v, CLARK (1876), 3 Ch. D. 

134, C. A. 

Annotations :—Refd. Eliot v. Bristol Corpn. (1894), 71 L. T. 
659. Mentd. Gosnell v. Bishop (1888), 4 T. L. R. 397; 
Crosthwaite v. Steel (1889), 6 Rh. P. C. 190; Ashworth v. 
Law (1890), 7 R. P. C. 2313 Jandus Arc Lamp & Electric 
Co. v. Johnson (1900), 17 R. P. C. 361; Van Berkel v. 
Booth, [1906] 23 RK. P. C. 573; Gold Ore Treatment Co. 
of Western Australia v. Golden Horseshoe Estates Co. 
(1919), 36 R. P. C. 95. 


91. -]|—TADMAN Vv. 


234, post. 

92. ——.]—SERJEANT v. NasH, FIELD 
& Co., No. 140, post. 

93. Simoniacal presentation by landlord.}— 
In an action for use & occupation by an incumbent 
against a tenant of the glebe lands, who has paid 
him rent, deft. cannot give evidence of a simoniacal 
presentation of pltf., in order to avoid his title.— 
COOKE v. LOXLEY (1792), 5 Term Rep. 4; 101 














HENMAN, No. 





EE. R. 2. 
Annotations :—Expld. & Apid. Hodson v. Sh (1808), 10 
East, 350. Refd. Brooksby v. Watts (1815), 2 Marsh. 38. 


94. By aid of process of law—Interpleader.}— 
Tenant cannot file a bill of interpleader against 
his landlord on notice of ejectment by a stranger 
under a title adverse to that of the landlord.— 
DUNGEY v. ANGOVE (1794), 2 Ves. 304; 80 E. R. 
644, L. C. 


Annotations :-—. Clarke v. Byne (1807), 13 
Ves. 383. BR 


d. & Distd. 
Johnson v. Atkinson (1796), 3 Anst. 708 ; 
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Bowyer v. Pritchard (1822), 11 Price, 108; Stephens v. 
Callanan & Salwey (1823), 13 Price, 158 ; Cook v. Rosslyn 
(1859), 1 Giff. 167. Mentd. Gore 3 Bower (1855), 3 W. E. 
430; Andrews v. Barnes (1888), 39 Ch. D. 133. 
——.]—See, generally, INTERPLEADER, 
Vol. XXIX., pp. 446 et seg. 

95. ——— Injunction—To restrain distress or 
ejectment.]|—A lessee proceeded against by eject- 
ment, & who has received notice from a claimant 
disputing his landlord’s title, not to pay him any 
more rent; & has been threatened with a distress 
by his landlord if he does not, cannot sustain an 
injunction in equity to restrain either the ejectment 
or the distress; for he is not permitted by such 
means to bring his landlord’s title into dispute.— 
HoMAN v. MOoRE (1817), 4 Price, 5; 146 E.R. 
376. 

Anion, :—Mentd. Watson v. Lane (1856), 25 L. J. Ex. 


96. Interrogatories.|}—The ct. will not 
grant an order for interrogatories to enable a 
tenant, withholding possession of demised premises 
after the determination of the ease to defend 
an action of ejectment brought by his landlord, by 
interrogating pltf. for the purpose of Pie ving that 
the interest of the latter was leaschold, & has 
also expired.— WALLEN v. FoRRESTYr (1872), L. R. 
7Q.B. 239; 41L.J.Q. B. 96; 261. T. 290. 

—— ——.]—See, generally, Discovery, Vol. 
XVIII., pp. 218, 219, Nos. 1649-1667. 

97. Landlord claiming by title paramount.] — 
If B. claiming under A. Jet lands for a year to C. & 
die, & A. afterwards bring an ejectment against C. 
C. cannot dispute the title of A.—BaARWIcK d. 
RICHMOND (YORKS) CORPN. v. THOMPSON (1798), 7 
Term Rep. 488; 101 EB. R. 1092. 

Annotation .—Distd. Doe d. Kgromont v. Langdon (1848), 

12 Q. B. 711. 


98. Lessor a lessee from Crown—Grant alleged 
to be void.|—A. who claims to hold lands under B. 
as a security for a debt cannot defend an ejectment 
against the assignees of B. after his bkpcy., on the 
ground that the grant under which B. derives his 
title from the Crown is void.—Dor d. BIDDLE v. 
ABRAHAMS (1816), 1 Stark. 305, N. P. 

99. Possession relinquished by tenant—Entry 
under new agreement.|—JIorcrarr v. Krys, No. 
79, ante. 

100. Acceptance of new lease—Implied sur- 
render of old.|—-When lessee for years accepts a 
new lease from his lessor, he is estopped from saying 
that his lessor had not the power to make the new 
lease; & as the lessor could not grant the new 
lease until the prior one had been surrendered, the 
acceptance of such new leasc is of itself a surrender 
of the former one. Such surrender is the act of the 
law, & takes place independently of, & even in 
spite of, the intention of the parties.—LYOoN v. 
REED (1844), 13 M. & W. 285; 13 L. J. Ex. 377; 
38 L. T. O. S. 302; 8 Jur. 762; 153 BE. R. 118. 


:—Consd. Nickells wv. Atherstono (1847), 10 
Od. Expld. Wallis v. Hamds, {1893} 2 Ch. 75. 
efd. Dow d. Hiliv. Fry (1845), 6 L. T. O. 8. 83; Cannan 

v. Hartley (1850), 9 C. B. 654; Mines Royal Societies v. 

Maguay (1854), 10 Exch. 489; Davison r, Gont (1857), 1 H. 

& N. 744; Riv, Tyrone JJ. (1860), 2. T. 639; Grin- 

wood v. Moss (1872), L. R. 7 C. P. 360; Phillips v. Miller 

(1875), L. R. 10 C. P. 420; Fonner v. Blake, (1900]1Q. B. 

426; Sorjeant v. Nash (1903), 30 L. T. 112. Mentd. 

ard v. Lumley (1860), 29 L. J. Ex. $22; Oastler v. 

Henderson (1877), 2 Q. B. D. 675. 

101. Possession obtained by stratagem. —In 
an action for an illegal distress for rent, deft.’s 
agent had let the h ghert wir to an agent of one under 
whom as landlord pitf. claimed ; such taking was 
a stratagem to obtain possession of the premises 
the agent had given up the premises to his principal 
immediately after he had obtained possession of 
them ; & the principal had put pl¢f. into possession ; 
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Sect. 3.—~ a Ga aa belween landlord and tenant: 
Sub-sect. 1, A., B. & C.| 

no portion of the rent beyond the deposit on the 

let had been joe ; & the title of pitf.’s land- 

lord was better than that of deft. :—Held: pitf. 
was estopped from denying that he was tenant to 

102. Inclosure of waste by tenant—Surrender 
of premises by tenant—Title of landlord to in- 
closure.|—Where a tenant of premises from year 
to year incloses part of the waste opposite to the 
demised premises, & holds the same together for 
more than evenly years, paying no additional 
rent :—Held: such tenant on giving up possession 
of the demised premises is estopped from disputing 
his landlord’s title to the encroachments made by 

him from the waste.—ANDREWS v. HAILES (1858), 

2H. & B. 349; 10. L. R. 10384; 22 L. J. Q. B. 

409; 21 L. T. O. 8. 151; 17 Jur, 621; 1 W. R. 

366; 118 BE. R. 797. 

Annotations +— Expl. Doo d. Croft v. Tidbury (1854), 14 
C. B. 304; A.-G. ©. Tormline (1877), 5 Ch. D. 750. Refd. 
Kingsmill v. Millard B05). 11 Exch. 313; Berney v. 
Bickmore (18638), 8 L. T. 353; Latouche v. Pennic 


& 
Sloane (1865), 13 L. T. 151; A.-G. wv. Tomline (1880), 15 
Ch, D. 150; Nesbitt v. Mablethorpe U. D.C., (1918] 2 


103. Applicable to ejectment.)——-WatTson vv. 
LANE, No. 87, ante. 

104. & trespass.|—The rule by which a 
tenant is estopped from denying the title of the 
landlord who let him into possession is applicable 
in an action of trespass as well as in ejectment. 

An eviction by title paramount puts an end to 
the aatonrel > but é¢: it must be an actual 
& not a mere constructive eviction.—DELANEY v. 
Fox (1857), 2 C. B. N.S. 768; 26L. J. C. P. 248 ; 
29 L. T. 0.8. 212; 215. P.710; 140 BE. RB. 618. 
Annotations :—Refd, Accidental Death Insco. v. Mackenzie 

(1861), 5 L. T. 20; Underhay v. Read (1887), 58 L. T. 

457. Mentd. Recco v. Strousberg (1885), 54 L. T. 133. 

105. Demise by joint tenant.)—Cowrernr v. FLET- 
CHER, No. 915. post. 

106. Bankruptcy of landlord.]—Pitf. in 1887 
granted a lease of certain premises to deft. The 
Sarasa had belonged to pltf. since 1884. In 

885 pltf. was adjudicated a bkpt., & his dis- 
charge was granted conditionally upon his 
paying his creditors five shillings in the pound, 
which had not been paid. Pltf. sued deft. for 
arrears of rent under the lease, & deft. applied for 
security for costs of the action, or that the trustee 
in bkpcy. should be joined as pltf. :—Held: the 
fact that gah was an undischarged bkpt. was not 
a sufficien 
for costs ; & in this action deft. was estopped from 
setting up pltf.’s bkpcy. for any purpose.—Cook 
v. WHELLOCK (1890), 24 Q. B. dD. 658; 59 L. J. 





1031. Applicable to ejectment.)}—Mo- 
HESH CHUNDER Biswas v. GQooro- 
OPERSAD Bost (1863), Marsh. 377; 2 
Hay, 473.—IND. 


title recited in leave. }— 107 i. 


5; Where 
Held; defts, were not estopped by the 
lease under which they claimed from 


round for ordering him to give security | 


t. ———.] —- SMITH v. 
22 N. Z. L. R. 978.—N 


PART I. SECT. 3, SUB-SECT. 1.—B. 
Whether tenant estopped.)— 
Whero a person is in poasession of land 
under a good title, 


LANDLORD AND TENANT. 


Q. B. 329; 62 L. T. 675; 38 W. RK. 684; 6 TL, BR. 
314, O. A, 


tons :—Reftd. Lloyd». Fathorn Station B Co. 
ASO), 85 L. T. 158. EM Blackett 9. Bee t & 
il (1902), 18 T. L. R. 443. 


B. Landlord Having no Interest at Time of Demise. 


107. Whether tenant estopped.|—-MARTAINE v, 
Harpy (1555), 2 Dyer, 122 b; 73 H. R. 268. 
Annotation :—~Expld. Cooke v. Blake (1847), 1 Exch. 220. 


108, ——-.J|—PALMER v. Kxins, No. 205, post. 
109. ———.|—-ALCHORNE v. Gomme, No. 133, 
ost. 
a 110. .|—A. in May, 1823, demised premises 
to B. for eighty years, with a proviso for re-entry 
in case the lessee, his exors., etc., should exercise 
or carry on, or permit to be exercised or carried on, 
the business, amongst others, of a victualler or 
publican. B., in Nov. 1823, mortgaged to C., &, 
in June, 1829, the mtge. term was assigned to D., 
& ultimately became vested in H. After B. had 
assigned to C., & when he had no reversion, but a 
mere equity of redemption, he, by indenture, 
anted an underlease for seventy-six years to 

.» with a proviso for re-entry similar to that 
contained in the original lease from A. Some of 
the mesne assignments were made subject to this 
underlease. 

In ejectment by the legal representatives of E. 
for a breach of the covenant in the original lease, 
in using the premises as a public-house or beer- 
shop :—Held: (1) the underlease granted by B. 
operated merely as a demise by estoppel, inasmuch 
as he had not at the time of making it, or since, 
any legal interest; (2) the lessors of pltf., or the 
persons under whom they claimed, not being 
parties to the underlease, or to any of the assign- 
ments which recognised & referred to it, were not 
bound by any covenants contained therein ; 
(3) the payment to, & acceptance by, BH. of rent 
under the underlease by B. to F., merely created 
a tenancy from year to year; & such tenancy was 
well determined by a notice to quit served upon 
the attorney of the administratrix of the person 
who had paid the rent to the lessors of plitf., & 
under whom deft. claimed.—DoE d. PRIOR v. 
ONGLEY (1850), 10 C. B. 25; 20 L. J. C. P. 26; 
15 L. T. O. 8S, 484; 188 E.R. 11. 





111. ——.]—CUTHBERTSON v. IRVING, No. 264, 
post. 
112. —--— Landlord never in possession.|—A 


tenant who has agreed in writing to hold premises 
at a certain rent may allege that the party with 
whom he made the agreement never had any 
interest in the premises, if such party was never in 
ossession. Otherwise he cannot.—-CHETTLE uv. 
OUND (1701), 1 Ld. Raym. 746; 91 EB. R. 1400. 


which period R. by deed aseigned the 
landa to pitf., who, before the expira- 
tion of the two years, demanded pos- 
seasion from deft. & prougre an @ 
ment against him :—Held: deft. was 
estopped from denying the title of 
R., under whom pltf. derilved.—WakD 
v. RYAN (1875), I. RB. 10 C. L. 17.—IR. 


GREEN (1903), 
Zz. 


ut, through the 





denying the power of the lessor to mutual e of himself & another 
lease, for the recitals professed to show person clai title thereto, he accepts 107 iv. ———.}+—-WoGAN_v. DOYLE 
what title he had.—Lysrer v. Kinx- & lease from the latter of the lands in (1883), 12 L. R. Ir. 69.—IR. 
PATRIOK (1866), 26 U. OC. R. 917.— dispute, he is not thereby estopped 107 v. Effect of fraud.}—A. 
OAN. from se up his own title in an being Ya possession without title, B. 
elena eae MRE, tide, #2 Crown) lon ot the land, 9, Haut (1808), 6  Tepresentod himself to, him as owner, 
. denied pitt.’s title . _OAN ‘ when he was no » by ’ 
Exoh. C. R. 145.—OAN. d to lease from B. for five years. 


title in the Crown & a lease or licence 
from the Crown :—Held: pltf. had no 


title, & deft. co. was not esto KRISHNA SASTRI 
from disputing pltf.’s claim of titl.— Mad. 226.—IND. 
(1919), 45 0 LR aie “3D. I & 
44; 18 0, W.N. 386-——CAN. 


107 ii. ———. J raced AMMU v. 
(1879), I. L. 


107 iii. aoe, = R., Ww 
sion, but no title, let lands by parol to 
deft. for a term of two yeare, within 


RAMA- 
R. 2 


ho had posses- 


writing was signed by A. alone: 
~—Held : in the clroumstances A. could 
dispute B.’s title on the grounds of 
fraud & misrepresentation._—-LYNETT 


Part I.—ReLaTion or Lanpiorp anp TENANT. 


113. ~—-- Fraudulent conveyance to landlord 
Title in third -}——In an action of replevin, 
the landlord’s title, under which the tenant has 

ed possession of the premises, cannot be 
sputed, although the tenant is prepared with 
evidence to show, that the premises have been 
fraudulently conveyed to the landlord, & that the 
actual title is vested in another person. The plea 
of nil habuit, etc., cannot be pleaded, nor can 
evidence be given which amounts to it.— PARRY v. 
HovusE (1817), Holt, N. P. 489, N. P. 

114, Estate only equitable.|)—To an 
action by a lessor for a breach of covenant on an 
indenture of lease in not repairing, etc., the lessee 
cannot plead in bar that the lessor had only an 
equitable estate in the premises ; for that is tanta- 
mount to a plea of nil habuit in tenementis. But, 
semble: the lessee is not estopped from showing 
that the lessor was only seized in right of his wife 
for her life, & that she died before the covenant 
broken, because an interest passed by the lease.— 
mo eae (1800), 8 Term Rep. 487; 101 

° ° Oe 


Annotations :-—Consd. Hill v. Saunders (1825), 4 B. & C. 529; 
Pluck v. Digges (1831), 5 BH. N. 8. 31. 


115. 








proving his own case.—Do.Lpy v. ILES (1840), 11 


Ad, & El. 335; 3 Per. & Dav. 287; 9L. J. Q. B. 


51; 4 Jur. 432; 113 E. R. 443. 


Sth it aaa :—Consd. Standen v. Chrisinas (1847), 10 Q. B. 





rie —— ~——.]—BoarD v. Boarp, No. 89, 
ante. 
117. Landlord seised in right of wife.]-— 


BLAKE v. Foster, No. 114, ante. 

118. -|—B 
estates were conveyed to trustees in trust to 
permit the wife to receive the rents to her sole 
use independently of her husband. After the 
marriage the husband let the premises to tenants, 
speaking of them as property in which his wife 
was interested. The wife received the rents 
during her life :—Held: it was a question of fact 
in what character the husband let the premises, 
whether as agent for the trustees or as dealing 
with his wife’s property ; & after the death of the 
wife the tenants were not estopped from denying 
that the husband had any interest, unless it was 
found that he let in his own name.—HOWE v. 
SCARROTT, SHARP v. SCARROTT (1859), 4 H. & N. 
723; 28 L. J. Ex. 325; 167 E. R. 1028. 

119. ——— Admission of interest by tenant.}— 
Deft. in Mar. 1832, took certain premises from F. 
& B., ‘‘ agents for the trustees of the joint estate 
of T. & 8. B.’’ Upon trial of an action for use & 
occupation brought vy pitfs. ‘‘ as trustees of the 
joint estate of T. & 8S. B.” against deft., it appeared 

y pltfs.’ own evidence, that in 1831, they were 
trustees for the estate of S. B. only :—Held: deft. 
was rap May to take advantage of this discrepancy, 
having 1832 taken the premises of pltfs. as 
trustees of the joint estate.—FLEMING v. GOODING 
(1834), 10 Bing. 549; 4 Moo. & 8. 455; 3 L. J. 
C. P. 214; 131 E. R. 1008. 

120. ——— Admission of want of title—Answer 
in Chancery.]—Ejectment for two stamping mills, 








———.]—-A person who has occupied 
premises, & paid rent to the apparent proprietor 
as his landlord, cannot, when sued by him for the 
use & occupation, allege that he has only the 
equitable estate, or that he is entitled only as 
co-exor. with others who do not join in the action. 
Although pltf. at the trial discloses that fact in 


marriage settlement real 
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d The mills had been let to 
& mining co. by C. H. from year to , & notice to 
uit had been given by him to the co. On the 
ay of the demise in the declaration C. H. was a 
partner in the co. & deft., who was another 
oper defended on behalf of the co. At the 
rial it was ruled that deft. was estopped from 
disputing the title of C. H., although C. H. had 
admitted in an answer in Chancery, which was in 
evidence, that he had no le title :—Held : 
(1) deft. was estopped from puting O. H.’s 
title, notwithstanding ©. H. was a partner with 
him in the co.; & (2) C. H. being a member of the 
co. was no es Nba to an ejectment brought on 
a demise by him.—Francis v. Doz d. HARVEY 
1838), 4M. & W. 331; 1 Horn & H. 362; 8L. J. 

x. 280; 150 E. R. 1455, Ex. Ch.; previous 
proceedings, sub nom. Dor d. WanrveEy v. ANCIS 


(1887), 2 Mood. & R. 57, N. P. 
Aen As to (1) Apld. Doo d. Bailey v. Foster (1846), 


121. ——~ Title only as co-exeocutor — Other 
oe not parties.]|—Dorsy v. Ines, No. 115, 
ante. 


on the demise of 0. H. 





As against assignee of landlord.]|—See Nos. 
205-208, post. 


C. Defect in Title Apparent. 

122. Whether tenant estopped.]-—- When a par- 
sonage is appropriated to a bishop, living the 
incumbent, a lease by the bishop before the 
incumbent's death is void. Semble: a lease by 
indenture cannot operate by estoppel, where it 
appears by recital that the lessor has no estate.— 
BLACKMORE v, CUMBERFORD (1680), 1 Kreem. K. LB. 
527; 89 K. RK. 3895. 





128. -}— Dow d. Barney v. Foster, No. 
331, post. 
124. —-~- Equitable title.|—-Declaration that, 


by indenture between pltfs. & A., since deceased, of 
first part, B. therein described as guardian of C. & 
D. minors & devisees under the will of E., deceased, 
of second part, & deft. of third part, after reciting 
that the parties of the first pe & B. in right afore- 
said, were the owners of the closes, etc., therein- 
after described, subject to mtge. for £3,500, the 
interest whereof was payable half-yearly at the 
office of W., & had agreed to let the same to deft. 
On general demurrer :—Held ; the recitals showed 
the lessors to have had only an equitable title, & 
the facts being disclosed on the face of the lease, 
neither party was estopped cease hese that the 
lessorg had a legal reversion. PARGETER v. 
Harris (1845), 7 Q. B. 708; 15 L. J. Q. B. 118; 
5L. T. O. 8. 346; 10 Jur. 260; 115 B. R. 656. 


Annotations :—Retd. Magnay v. Kdwards (1853), 13 C. B. 

479; Rowbotham o. Wilson (1857), 8k & B. 123; 
Jolly v. Arbuthnot (1858), 28 L. J. Ch. 274; Cuthbertson 
v. Irving (1860), 6 H. & N. 135; Morton v. Woods (1868), 
37 L. J. Q. B. 242. 


125. .|—A lease, granted under a power 
contained in a settlement, recited the title of the 
lessor, & showed that he had only an equitable 
interest. A right of re-entry for a breach of the 
covenants in the lease was reserved to the lessor & 
his assigns :—Held: the lessee was not estopped 
from disputing the title of the Jessor so disclosed 
in the lease.—GREENAWAY v. Harr (1854), 14 
C. B. 340; 2C.L. R. 370; 28L.5.C. P. 115; 23 
L. T. O. 8.174; 18 Jur. 449; 2 W. R. 702; 139 
E. R. 140. . 
a7 toes s—Refd. Yollowly v. Gower (18956), 11 Exch. 














title on the face of the lease appears 


from acts of his landlord & has acknow- 
Pe ast Wadher tenant. coboppedy~ | ore, eet T praetase | Gout, ieee we Rew! ds ae 
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Sect. 8.—Estoppel as between landlord and tenant: 
Sub-sect. 1, C., D. & EB.) 


lease of certain premises for its faded years from 
Sept. 29, 1854, “‘ subject nevertheless to an inden- 
ture of lease bearing date Oct. 19, 1847, & made 
between D. of the first part, J. D. & B. D. of the 
second part, & K. of the third part, whereby the 
said premises were demised to K. for a term of 
twenty-one years, determinable & subject to the 
covenants & agreements therein mentioned.”’ 
Deft. having paid rent under his lease. In an 
action of ejectment for breaches of covenant :— 
Held: deft. was estopped from setting up the prior 
lease.—DUKE v. ASHBY (1862), 7H. & N. 600; 31 
L. J. Ex. 168; 8 Jur. N. S. 236; 10 W. R. 2738; 
158 E. R. 610. 

127. Want of legal estate in reversion.!|— 
As from the recitals in the assignment it appeared 
that the mtgor. had no legal estate in the reversion, 
the assignee was not estopped from setting up such 
want of legal title in the mtgor. as a defence to the 
action. 

An estoppel arises when a man by his own aver- 
ments in a deed is shut out from showing what the 
real state of affairs is at the time of making the 
deed. <A deed cannot operate by estoppel if it 
shows the real state of things existing at the time 
it was made (MARTIN, B.).—SAUNDERS v. MERRY- 
WEATHER (1865), 3 II. & C. 902; 35 L. J. Ix. 
115; 30 J. P. 265; 11 Jur. N. 8. 655; 13 W. R. 
814; 159 BE. BR. 790. 


D. Where Title of Landlord Determined. 


128. Tenant not estopped.]|—Tenant may show 
his landlord’s title at an end, in ejectment brought 
against him by the landlord.—Dokr d. Jackson v. 
or aioe (1815), 3 M. & S. 516; 105 B. R. 








Annotations :-—Distd. 
Dow. & Ry. N. P 
(1822), 1 Bing. 38. 
129. ——-.]--A deft. in ejectment, who has 

pes rent to the lessor of pltf., may show that his 

andlord, pending the term, sold his interest in 

the premises.—DorE d. LOWDEN v. WATSON (1817), 

2 Stark. 230, N. P. 

Annotations ;—Retd. Claridge v. Mackenzic (1842), 4 Mur. 


Doe d. Colemore v. Whitroe (1822), 
. 1. Refd. Gravenor v. Woodhouse 





& Gt. 143. Mentd. Fox v. Waters (1840), 12 Ad. & EI. 43. 

130. -]}——-Dop d. CoLEMERE v. WHITROE, 
No. 146, post. 

131, ——-.]—_NEAVE v. Moss, No. 147, post. 

132, ——--.]— Covenant for non-payment of 


rent, stating that pltf. & his wife, since deceased, 
demised certain premises to deft. for years, 
reddendum to pltf. & his wife £24 per annum & a 
covenant to pay the rent to pltf. & his wife. 
Averment that on, etc., the wife died, & that 
afterwards, to wit, on, etc., £24 of the rent afore- 
said became due & in arrear to pltf. By the lease 
set out on over it appeared that the reddendum 
was to the husband & wife, & the heirs of the wife, 
& the covenant to pay rent was in the same form. 
Plea, that the premises were the estate of the wife, 
& that pltf. had nothing in them but in right of 
his wife; that on, etc., she died without issue, 
leaving J.A. her heir, whereupon all the estate of 
ars ceased, & J. A. threatened to enter & eject 

eft., unless he attorned, whereby he was com- 
pelled to attorn, & become tenant to J. A. :— 
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LANDLORD AND TENANT. 


Held: plea was good, for some interest hav 
passed by the lease from pltf. & his wife, it coul 
not work by estoppel, & deft. was therefore 
entitled to show that pltf.’s interest had ceased.— 
HI. v. SAUNDERS (1825), 4 B. & C. 529; 7 Dow. 
& Ry. K.B.17; 4.5.0.8. K.B.2; 107 H.R. 
1157. 

Annotation :—Mentd. Jones v. Clarke (1842), 3 Q. B. 194. 
183. .j—I think this is an extremely clear 

case. The rule applicable to it nas been long since 

established, viz. that a tenant cannot dispute the 
title of his landlord at the time of the demise, 
although he may show that such title had after- 
wards determined; & that rule has never been 
say Se or departed from (BEsT, C.J.).—ALCHORNE 

v. GOMME (1824), 2 Bing. 54; 9 Moore, C, P. 130; 

2L.J.0.8.C.P.118; 180 EB. R. 225. 

Annotations :—Distd. Hill v. Saunders (1824), 2 Bing. 112. 
Refd. Dyer v. Bowley (1824), 2 Bing. 94; Gravenor v. 
Woodhouse (1824), 9 Moore, C. P. 148; Gregory v. Doidge 
(1826), 11 Moore, C. P. 394. Mentd. Pope v. Biggs (1829), 
9 B. & OC. 245; Johnson v. Jones (1839), 9 Ad. & El. 809. 
184. -}— Deft., after being let into 

possession of certain premises by P., & paying rent 

him, paid one quarter’s rent to pltf. to whom P. 
had agreed to demise the premises for a long term. 
In an action by pltf. for the succeeding quarter’s 
rent :—Held: deft. might show that the agreement 
between P. & pitf. was put an end to, & the rent 
had been paid to P.— Brook v. Biaas (ORK BRIGGS) 
(1836), 2 Bing. N. C. 572; 1 Hodg. 462; 2 Scott, 
803; 5L. J.C. P. 143; 132 EB. R. 223. 

185. | eR law is, that if a person takes 
possession of premises as tenant to another, the 
tenant acknowledges his landlord’s title to the 
deniised premises, & cannot afterwards be allowed 
to dispute it unless it be expired (TINDAL, C.J.).— 

















ver . COLNAGHI v. BLUCK (1838), 8 C. & P. 464, 
136. -|—Dog d. HIGGINBOTHAM v. BARTON, 
No. 212, post. 
187. -|—Where, in an action by a landlord 


against his tenant for use & occupation, the tenant 
offers in evidence a document showing that the 
landlord’s title has ceased, the document is 
admissible, because the property has passed to 
another who has a right to sue him for the same use 
& occupation. But when it appears, that, under 
the document in question, the property would have 
passed from pltf. before the time of the use & 
occupation for which he sued, the document is not 
admissible, on the usual] legal maxim, that a tenant 
cannot deny his landlord’s title. 

A tenant may not deny his landlord’s title.— 
AGAR v. YOUNG (1841), Car. & M. 78, N. P 

138. .j—A tenant, sued for use & occupa- 
tion of premises by the landlord of whom he took 
them on lease, is at liberty to show that the latter’s 
title expired during the tenancy, even though the 
tenant continued to enjoy or occupy the premises 
for the whole term, without being subjected to any 
eviction from the real owner.—MOUNTNOY v. 
COLLIER (1853), 1 E. & B. 680; 22 L. J..Q. B. 
124; 20 L. T. O. S. 277; 17 J. P. 1382; 17 Jur. 


56038; 1W.R.179; 118 E. R. 573. 
Annotations :—Folld. Serjeant v. Nash, Field (1903). 72 
. J. K. B. 630. Refd. Re Emery & Barnett (1858), 4 
C. B. N.S 423; RR. v. Birmingham Overseers (1861), lL 
S. 763. Mentd. Leidomann v. Schultz (1853), 14 
; Koster v. Smith (1856), 18 C. B. 156; Schroder 
: 1863), 13 C. B N.S. 410; Howorth v. Sutcliffe, 
{1895} 2 Q. B. 358. 
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138 iif. -}—PATTERSON v. SMITH 
(1877), 42 U. C. R. 1.—OAN. 
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are ——.]—-LANGFORD v. SELMES, No. 144 


140. -]}—It is clear law that though a 
tenant cannot deny the title of his landlord to deal 
with the premises, he may prove that the title 
has determined (CoLLIns, M.R.).—SERJEANT v. 
NasH, Firetp & Co., [1903] 2 K. B. 304; 72 L. J. 
K. B. 680; 89 L. T. 112; 19 T. L. R. 510, C. A. 
aan :—Refd. Works Comrs. v. Hull, [1922] 1 K. B. 





141. After expiration of tenanoy.] —In eject- 
ment by landlord against tenants, whose lease is 
expired, the latter is not barred from showing that 

landlord’s title is expired.—ENGLAND d. 

SYBURN v. SLADE (1792), 4 Term Rep. 682; 100 

EK. R. 1243. 

Annotations :— Distd. Doe d. Colemere v. Whitroe (1822), 
Dow. & Ry. N. P. 1. Folld. Fenner v. Duplock (1824), 2 
Bing. 10 Consd. Doe d. Palmer v. Andrews (1827), 4 
Bing. 348; Claridge v. Mackenzie (1842), 4 Man. & G. 
143. Refd. Gravenor vy. Woodhouse (1822), 1 Bing. 38 ; 
Philips v. Robinson (1827), 4 Bing. 106; Doe d. Hammond 
v. Cook (1829), 6 Bing. 174; Pluck v. Digges (1831), 5 
Bli. N.S. 31; en vw. Meade (1873), 28 L. T. 768. 
Mentd. Wilson v. Allen (1820), 1 Jac. & W. 611 
142. Life tenancy of landlord.|]— (1) A 

lessee for years covenanted to pay the rent to the 
lessor, his heirs & assigns, & also to deliver up 
possession of the demised premises at the expira- 
tion of the term, to the lessor, his heirs & assigns. 
In an action of ejectment brought by the devisee 
of the lessor against the assignee of the lessee, 
after the expiration of the term, to recover 
possession of the premises :—Held: the assignee 
was not estopped by such covenant by showing 
that the lessor was only tenant for life of the 
premises demised. 

(2) A judgment recovered by deft. in a former 
ejectment, is admissible in evidence against the 
lessor of pltf. on the trial of a second ejectment, 
where the lessor of pItf. & deft. are the same parties. 
—DoE d. STRODE v. SEATON (1835), 2 Cr. M. & R. 
728; Tyr. & Gr. 19; 1 Gale, 303; 5L. J. Ex. 73; 
150 E. R. 308. 

Annotations :—As to (1) Consd. Weeks v. Birch (1893), 69 
L. T. 759, As to (2) Refd. Barre v. Jackson (1842), 1 
Y. & C. Ch. Cas. 585. 

143. Prior renunciation of landlord’s title— 
Necessity for.]—JIn an action for use & occupation, 
where deft. has come in under pltf., he cannot show 
that pltf.’s title had expired, unless he solemnly 
renounced pltf.’s title at the time & commenced a 
fresh holding under another person.—BALIs v. 
WESTWOOD (1809), 2 Camp. 11, N. P. 

Annotations :—Distd. Neave v. Moss (1823), 1 Bing. 360. 
Consd. Doe d. Palmer v. Androws (1827), 4 Bing. 348 ; 
Doe d. Manton v. Austin (1832), 2 Moo. & 8. 107; Claridge 
v. Mackenzie (1842), 4 Man. & G. 143. Dbtd. Mountnoy 
». Collier (1853), 1 EB. & B. 630. 

144, Fresh tenancy with adverse claimant— 
Necessity for.]|—Bauis v. WESTWOOD, No. 143, 


ante. 





erie .|—A. pays rent to B., a termor by 
whom A. was not originally let into possession, 
A.’s possession having been derived from C., under 
a demise from E., a prior owner oftheterm. After 
the expiration of the term, A., not knowing that 
the term had expired, enters into a parol agreement 
with B. for a tenancy, &, under such agreement, 
pays rent to B. A. is not es from showing 
that B.'s title had expired. Such agreement is 
not equivalent to a fresh letting into possession.— 





1411. After ey at oa of tenancy.}— lessor :—Held: deft. waa estop — 
Deft. in Dec. 1863, took a lease for five McKINNON v. MCKINNON (1878), 2 
earsfrom H. After expiration of the P. E. I. 279.—CAN. 


ease H. conveyed the land to K., to 
whom deft. paid rent. EK. in Dec. 
1876, conveyed to pltf., who bro t 
an action of ejectment. Deft 
puted the title of H., the origi 
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CLARIDGE v. MACKENZIE (1842), 4 Man. & GQ. 148 $ 
4 Scott, N. R. 796; 11L. J.C. P. 72; 184 E.R. 


146. Against reversioner of tenant for life— 
Having same interest.|—A tenant may show his 
landlord’s title at an end, in ejectment brought 
against him by the landlord, but where ejectment 
was brought by the reversioner whose interest 
was the same as that of the tenant for life, & the 
tenant had paid rent to the reversioner :—Held ¢ 
he could not show that the reversioner’s interest 
was at an end; but he might show some prior 
title in the person under whom he claimed to hold. 
—DoE d. COLEMERE v. WHITROE (1822), Dow. & 
peas ak 1 

rn ~—— ; 7 9 

ace one Doe d. Egremont v. Langdon (1248), 

147. Claim by title paramount—Acqulescence of 
landlord.}|—In 1784, a tenant for life, who had a 
power to lease for twenty-one years, leased for 
liftv-three years to deft. who, in 1813, nine years 
after the death of tenant for lifo, underlct to pltf., 
ten years after the death of tenant for life, the 
remaindermnan, after giving to pltf. & deft. notice 
to a granted pltf. a new lease, & received the 
rent thereon for six years; at the end of which 
time deft. who had acquiesced in the transaction, 
during the interval, distrained on pltf. for six 
years’ rent :—Held: after this acquiescence, pltf. 
might, in an action of replevin, plead non tenuit 
to deft.’3 avowry under the lease which pltf. 
accepted from him in 1813. 

It is perfectly true that a tenant cannot be 
permitted to impeach the validity of his landlord’s 
title but he may show that it has expired (PARK, J.) 
—-NEAVE v. Moss (1823), 1 Bing. 360; 8 Moore, 
C. P. 389; 2L.J.0.8.C. P. 25; 130 BE. R. 145. 

148. Admission by landlord.j—G. demised pre 
mises to D., who entered & Bald him rent. During 
the term, a third party, T. disputed G.’s title, & 
they agreed to be bound by the opinion of a 
barrister, who decided in T.’s favour. (. there- 
upon delivered up the title deeds, & permitted 
T.’s attorney to tell D., the tenant, that he must, 
in future, pay the rent to T. as his landlord. 
then paid rent accordingly ; but G. afterwards 
distrained upon him for the same rent. On 
replevin, avowry, & plea in bar stating above 
facts :—Held: G.’s claim of title as landlord to 
D. had expired; his conduct amounted to an 
admission of that fact; & I). was not estopped 
from alleging it. & G. was estopped from setting 
up his relation of landlord against D., having 
himself induced D. to pay rent to another person. 
~ Downs v. Cooprn (1841), 2 Q. B. 266; 1 Gal. 
& Dav. 573; 110. J. Q. B. 2; 6 Jur. 622; 114 


E. R. 100. 
Anniatuon :—Refd. Roberts v. Shalless (1858), 1 F. & F. 
139. 


E. Tenant claiming Title in Himself. 


149. Whether tenant estopped.]|—ANON. (1586), 
Gouldsb. 53; 75 E. R. 990. 

150. ———.]—- Tenant cannot set up a title 
against his landlord.—-WILSsON v. TOWNSHEND 
(LorD) (1795), 2 Ves. 693; 30 E. R. 846, L. C. 


Annotations :—Mentd, Robinson v. Wheelwright (1856), 6 
De G. M. & G. 535; Warren v. Rudall, Ax Ee Godfre 
(1860), 1 John. & H. 1; Aston v. Wuod (1874), 43 L. J. 





disputing his landlord’s title, applics 
where the tenant yields possession 
under pressure although the eviction 
is not actually compelled by force or 
litigation.—CLARKE v. SPINKS cee 
6S. R. N.S. W. 653; 23 N.8.W.W.N. 
210. -AUS. 
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Sect. 3.—EHastoppel as between landlord and tenant 
Sub-sect. 1, H., F., G., H. & 1. (a).) 

Ch. 715; Re Vardon’s Trusts (1884), 28 Ch. D. 124; Re 

Chesham, Cavendish v. Dacre {i6 6), 31 Ch. D. 466; 

Harle v. Jarman (1895), 13 R. 610. 

151. Lease of herbage & pannage.]— A 
man seised of lands in fee took a lease by indenture 
of the herbage & pannage of the same land :— 
Held : no estoppel to him to claim the freehold.— 
peers CASE (1579), 2 Leon. 159; 74 E. R. 
Annotations :—Consd. Cowper v. Fletcher (1865), 6 B. & S. 

64. Refd. Rawlyns’s Case (1588) 4 Co. Rep. 52a; 

Button’s Case (1589), Cro. Eliz. i40. Mentd. R. v 

Ingersaa]l (1593), Cro. Eliz. 309; Magrath ». Hardy (1838), 

4 Bing. N.C. 782. 

152. During currency of tenancy—Exist- 
ence of tenancy established.}— Evidence of the 
existence of a tenancy is conclusive in favour of 
the landlord’s title; &, after such evidence, to the 
satisfaction of a jury, the tenant cannot be allowed 
to prove even a title in himself to the premises in 

uestion, during any part of the time covered by 
the tenancy.—Dor d. HUMPHRIEYS v. HAWKES 
(1826),4L. J.O. 8. K. B. 216. 

153. While possession retained.|] — Upon 
an information to set aside a Jease for ninety-nine 
years of charity lands, defts., the lessees, set up a 
title adverse to the lease :—-Held: there was no 
ground for the defence ; but the ct. was of opinion, 
that, if the merits had been otherwise, defts. were 
estopped, & could not dispute the title, while they 
retained the possession.—A.-G. v. HotHAM (LORD) 
(1827), 8 Russ. 415; 38 E. R. 631, L. C. 

154. After expiration of tenancy.]|- 
Where a person, having possession of land under a 
good title became tenant, & paid rent to a stranger : 
—Held: hewas not estopped after his tenancy was 
determined & before he had given up possession 
of the premises, from setting up his own prior title 
in an action of ejectment by his lessor.—Acci- 
DENTAL DEATH INSURANCE Co. v. MACKENZIE 
(1861),5 L. T. 20; 9 W. R. 783. 

155. ——— Claim by occupancy.|—-HAWKSBER v. 
HAWKSBER, No. 180. post. 

156. Entry by leave of party in possession.} 
-—Lesasor of pitf. being in possession of a house & 
premises, deft. asked loave to get vegetables in the 
garden; &, having obtained the keys for this 
purpose, fraudulently took possession of the house, 
& set up a claim of title :—Held: having entered 
by leave of the party in possession, she could not 
defend an ejectment, but was bound to deliver up 
Hi premises before she proceeded to contest the 

itle. 

A mere licencee is, in this respect, on the same 
footing as a tenant.—Dok d. JoluNson v. BAYTUP 
(1835), 3 Ad. & El. 188; 1 Har. & W. 270; 4 Nev. 
oe K. B. 887; 4L. J. K. B. 263; 111 BE. R. 
Annotations : . Doe d. ; ; 

215; Accidental Death Gia ia Hi (1861). 3h 

iMimat's Host, (0 SNS aa?” Sh, Ba 

Poole v. Errington (1836), 2 Har, & W. 448. ia 

157. ——— Possession through former tenant of 
landlord—Attornment of such tenant—Attornment 
obtained by fraud.jJ—(1) An agreement to let 
certain premises for a specific period at a sum of 




















PART I. SECT. 8, SUB-SECT. 1.—E. 
—CAN. 


up an adverse title in himself.— Dox 
d. Buiiss v. Estey (1857), 3 All. 489. 


LANDLORD AND TENANT. 


£10 does not require a stamp, inasmuch aa the 
matter of it cannot be looked upon as of the value 
of £20 or upwards, within Stamp Act, 1816 (c. 184), 
sched. part 1. The subject matter of such an 
agreement is the rent not the value of the occupa- 
tion. 

(2) In ejectment, the lessor of pltf. claimed as 
devisee of A., deft. claimed as heir at law of A., 
but had come into possession by agreement with 
B., who was originally tenant to A., but had 
attorned to the lessor of pltf.:—Held: deft. was 
estopped trom disputing the title of the lessor of 
pltf. Semble: aliter if B. had attorned to the 
lessor of pltf. in consequence of a fraudulent 
misrepresentation by him.—Dor d. MARLOW v. 
WIGGINS (1843), 4 Q. B. 367; 8 Gal. & Dav. 504 ; 
12L.J.Q.B.177; 7 Jur. 529; 114 B. BR. 937. 


Annotations :—As to (2) Consd. Swinfen v. Bacon, Swinfen 
v. Lewia (1861), § L. T. 83; Carlton ». Bowcock (1884), 51 


L. T. 659. Refd. Accidental Death Insce. v. Mackenzie 
(1861), 5 L. T. 20. 
158. —— .|— Where A. mortgaged land, of 





which B. was in possession, to C., & B. acquired title 
to the land, as against the mtgor., by adverse posses- 
sion fortwenty years, & then sold to F. in fee, & by 
agreement continued in possession as tenant to F., 
& C., who claimed under a mtge. in respect of which 
interest had been paid within twenty years from 
the timne of action brought, paid B. £5 to give up 
posrersion :—Held: C. was not estopped in eject- 
ment brought by F. from setting up hie title 
acquired through the mtge.—Forp v. AGER (1863), 
2 H. & C. 279; 2 New Rep. 366; 32 L. J. Ex. 
269; 8 L. T. 546; 9 Jur. N.S. 804; 11 W. R. 


1073; 158 BE. R. 117. 
Annotation :-—Mentd. Hemming v. Blanton (1873), 42 
L. J. C. P. 168. 


F. After Attornment by Tenant. 

159. Whether tenant estopped.] — Avowants 
proved an attornment made by pltf., after eject- 
ment brought against him seven years before the 
commencement of the replevin suit, during which 
seven years it did not appear that rent had been 
demanded. Pltf. offered to prove a feoffment to 
himself by the person under whom avowants 
claimed, & certain letters from that person con- 
taining expressions adverse to avowants’ claim ; 
which evidence having been rejected, on the ground 
that pltf. could not be permitted to dispute his 
ae after an attornment, the ct. granted a new 
Tal. 

Of the general rule of law, that a tenant shall 
not, be allowed to question the title of his landlord 
where he has originally received possession from 
him & has paid him rent, there is no doubt. It 
always furnishes a strong prima facie case: but 
to the generality of this rule there are exceptions ; 
for, although on the one hand the general rule is 
most wise & politic, in not allowing a tenant lightly 
to use to his landlord’s detriment that title the 
possession of which he has entrusted to him, so on 
the other it is most just so far to guard the tenant, 
that he may not be carelessly put into the hazardous 
situation of paying his rent twice over, & being 
put to the trouble & expense of an action to recover 
that which he may have been compelled to pay. 

Payment of rent, in all cases, furnishes a strong 


having been in possession fs persuaded 
to attorn under circumstances which do 
not warrant {t, he may show that the 
rent was paid without sufficient 
und.—DAUPHINAIS t. CLARK (1885), 
Man. L. R, 225.—CAN. 
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presumption against the tenant, & it is always a 
primA facie case for the landlord: but that 

also open to explanation ; for where it has been 
paid under a misrepresentation, the tenant is not 
estopped from ing further payment, after 
discovery of the mistake (PARK, J.).—GRAVENOR 
v. WOODHOUSE (1822), 1 Bing. 38; 7 Moore, ©. P. 
289; 130 E. R. 16; subsequent proceedings (1824), 


2 Bing. 71. 
Annotations :—Consd. Cornish v. Searell (1828), 8 B. & C. 
Cc. P. 274. Befd. 


471; Cooper v. Blandy (1834), 3 L. J. C. 
Doe d. Linsey v. Edwards (1836), 6 Nev. & M. K. B. 633; 
Downs v. Cooper (1841), 2 Q. B. 256 ; Mountnoy v. Collier 
(1853), 17 Jur. 503. 


160. -]—-CORNISH v, SEARELL, No. 29, ante. 

161. Adverse claim by third party.|—N., 
having no title to certain premises, let them by 
parol, & received rent. Afterwards another 
claimant, B., demanded the rent; & N., being 
satisfied with B.’s title, informed his tenant, 
in B.’s presence, that he had given up the 
premises to B. who was now the landlord, & 
that the rent was thenceforth to be paid to B. 
The tenant acquiesced ; & when B. demanded the 
next quarter’s rent, paid part of it on account :— 
Held: the tenant could not afterwards set up the 
title of a third claimant who had demanded rent, 
but had taken no step to eject him ; no deception 
by any of the parties having been suggested.— 
HALL v. BUTLER (1839), 10 Ad. & El. 204; 2 
oe & Dav. 374; 8 L. J. Q. B. 289; 113 E. R. 


Annotation :-—Expld. Jow v. Wood (1841), Cr. & Ph. 185. 
162. ——— Attornment in ignorance of disputed 

title.|—PItf. who had occupied lands under A., 

upon A.’s death entered into an agreement to pay 

rent to deft., & paid 1s. as an acknowledgment of 
his title, being ignorant that it was disputed. It 
turning out afterwards that deft. had no claim to 
the property :—Held: pltf. might dispute deft.’s 
title in a plea of non tenuit in replevin.— GREGORY 

v. DOIDGE (1826), 3 Bing. 474; 11 Moore, C. P. 

394; 4L.J.0.8.C. P. 159; 130 BE. R. 596. 

Annotations :—Consd. Doe d. Plevin v. Brown (1837), 7 Ad. 
& El. 447; Jew v. Wood (1841), Cr. & Ph. 185. Folld. 
Claridge v. Mackenzie (1842), 4 Man. & G. 143. Refd. 
Doe d. Linsey v. Edwards (1836), 6 Nev. & M. K. B. 633. 
163. Interpleader by tenant.])—-Upon 

the death of a landlord, the tenant, in ignorance 

of the rights of the parties, attorned & paid rent 

to A., who claimed as devisee. The right of A. 

to the property was afterwards disputed by B., the 

heir :—Held: the tenant might maintain a bill of 

interpleader against A. & B.—JEw v. Woon (1841), 

Cr. & Ph. 185; 10 L. J. Ch. 261; 5 Jur. 954; 41 

E.R. 461, L. C. 

Annotations :—Mentd. Crawford . Fisher (1842), 1 Hare, 
436; Watts »v. Hammond (1855), 25 L. T. O. 8. 39; 
Mealor v. Talbot (1857), 27 L. J. Ch. 165. 

164. Attornment by former tenant.]— Dor d. 

MARLOW v. WIGGINS, No. 157, ante. 

165. Attornment obtained by misrepresentation 

or fraud.]— WILLIAMS v. BARTIIOLOMEW, No. 188, 


poat. 


Pe] 


157, ante. 














> 


-J]—Dor d. MARLOW v. WIGGINS, No. 


167 fi. 





PART I. SECT. 3, SUB-SECT. 1.— 
L. (a). 


1671. Hwidence of landlord’s title— 
ma facie evidence.}—A tenant let | land 


into possession by a 


on clain 
rent cannot a pages e title o one war estopped b 
person; nor e possession by 
hird person, & having acknowledged | —-Dor d. 
the title of & te pay rent to | Han. 330.— 
Itf., can he rwards compel him 167 iii. ——_ ——. 
prove his title.—Smira vc. MoprE- 
LAND (1862), 11 C. P. 387.—CAN. 659.—CAN. 





ance of land made by a person of un- 
sound mind, a tenant for 
aid rent to the gran 
after the death of the tenant, his widow 
the payment of rent 
from denying the title of the grantee. 
cen v. Kina (1868), 1 


}— 
TREAL v. GICHRIBT (1881), 6 A. R. 
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G. Estoppel by Deed. 
See Esrorpet, Vol. XXI., RP: 249, 256, 262, 267, 
275, 281, Nos. 743-747, 750, 8038-805, 831, 832, 
867, 924, 069-973, 9786. 


H, Estoppel by Verbal or Written Statement. 
Verbal statements.]—-Sce EstorprEL, Vol. XXI., 
pp. 310, 311, 818, Nos. 1140-1142, 1152. 
Written statements.|——See Estorret, Vol. XXI., 
pp. 319-324, Nos. 1187-1213. 


I. Admission of See Title—_What Amounts 
0 


(a) Payment of Rent. 

167. Evidence of landlord’s title—Prima& facie 
evidence.]-—Payment of rent is prima facie evidence 
of title in the landlord.—Dor d. CLUN (BAILIFF & 
BURGESSES) v. CLARKE (1809), Peake, Add. Cas. 
239, N. P. 

168. —— -|}—In an action by the rever- 
sioners of a copyhold estate, for an injury to their 
reversion, pltfs. proved the payment to them of 
rent by the tenant; deft. proved the surrender to 
& admittance of third parties to the estate in 1821: 
—Held: the payment of rent was sufficient prima 
facie evidence of the reversion being in pltfs. & 
the surrender proved by deft. did not cast the onus 
of proof upon pltfs. to show a reconveyance of the 
estate to them.—DaIntry v. BROCKLEHURST 
(1848), 3 Exch. 207; 18 I. J. Ix. 567; 12 L. T. 
O.S. 293; 154 1. R. 817. 

169. Rebuttable.}—-In replevin proof 
of payment of rent to the avowant is primd facie 
evidence that he is the owner of the land. 

But in a case where pltf. did not originally 
receive the possession of the land from the avowant, 
it is competent to pltf. to rebut the title of the 
avowant by showing that he paid rent under 
circumstances which did not entitle the avowant 
to the rent, & such evidence may be given on the 
issue non tenuit modo et forma.-—-Rourrs vv. 
PITCHER (1815), 6 Taunt. 202; 1 Marsh. 541; 
128 BE. R. 1012. 

Annotations :—Refd. Taylor v. Zamina (1816), 
524; Doo vw. Budden (1822), 1 Dow. & Ry. K. 1 
Gravenor v. Woodhouse (1822), 1 Bing. 38; A.- 
Hotham eas Turn, & lt. 209; Gregory v. Doidge (1 
3 Bing. 474; Harris v. Booker (1827), 5 L J. O. 8. 
92; Cornish v. Searell (1828), 8 B. (471; Cooper v. 
Blandy (1834), 1 ne N.C. 45; Allason v. Stark (1838), 
1 Por. & Dav. 163; Jew v. Wood (1841), Cr. & Ph. 185; 
Claridge v. M‘Kenzle (1842), 4 Scott, N. Rt. 796; Doe d. 
Lord v. Crago (1848), 6 C. B. 90; Carlton v. Bowcock 
(1884), 61 L. T. 659. 

170. 
HOUSE, No. 159, ante. 

. —-—-.|—T. holding pictures of 

P., as a security for an alleged debt, hired rooms 

of pitf. in which to deposit them. P. having died, 

defts., his administrators, contested T.’s claim by 

a suit in Chancery. Pending the suit, in order 

to prevent the pictures from being distrained, they 

petitioned the ct. to satisfy pltf.’s rent out of 
certain funds paid into ct. in the course of the 
cause. T'.’s claim having been disallowed by the 
ct., the pictures were ordered to be delivered to 











6 Taunt. 

3. 243; 
Gi, uv. 
826), 
CoP, 











I—CGRAVENOR v. Woon- 
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.J—After a convey- 167 iv. ——— ——-.} —VasuDEV Das 
v. BABAJI RaNnu (1871), 8 Bom. A. CO. 
ears of the | 175.-—IND. 
:—Held: 
169 J —— Rebuttable.] —~ 





BANEK MADBUR GHOSE v. THAKOOR 
Doss MUNDUL (1866), B. L. R. SUR: 
Vol. 588; 6 W. R. (Act X.) 71.— IND. 








epee 


BANK OF MOonN- 169 fi. .}+}—-J EBING- 
re vaste (1879), I. I. R. 4 Bom, 
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Sect. 3.—Estoppel as between landlord and tenant: 
Sub-sect. 1, 1. (a), (b), (¢) & (d).] 

defts., who, in order to obtain them, paid rent to 

the time of delivery :—Held: these circumstances 

did not constitute defts. tenants to pltf. 

There are cases in which such an implication 
{of the existence of a tenancy] would arise from 
the peyenene of rent but ev such implication 
is liable to be rebutted. . . . The mere payment 
of rent will not of itself constitute a tenancy 
(Brest, C.J.).—STRAHAN v. SMITH (1827), 4 Bing. 
91; 12 Moore, C. P. 289; 5L. J. 0.8. C. P. 95; 
180 E. R. 708. 

172. ——- ——- ——-.|—-K NIGHT v. Cox, No. 
186, post. 

1738. —— -|— Where the only 
evidence of a tenancy is payment of rent, the 
person paying is in all cases at liberty to explain 
the payment, & to show on whose behalf it was 
reccived.— DoE d. Harvey v. Francis (1837), 2 
Mood. & R. 57, N. P.3 subsequent proceedings, 
sub nom. FRANCIS v. DOE d. HARVEY (1838), 4 


M. & W. 831, Ex. Ch. 
Sa adi :—Refd. Doe d. Bailey v. Foster (18486), 3 C. B. 





won 


174. ——— Payment to agent of landlord— 
Principal not disclosed.|—The payment of rent by 
a tenant to an authorised agent, who pays over 
the rent to his principal, is evidence as against the 
tenant of the principal’s title, although the agent 
do not disclose his principal’s name at the time. 

Where A. had paid rent to B., the agent of C. & 
D., & the property for which the rent was paid 
was subsequently conveyed to C. & E., & A. still 

aid the rent to B., but was not informed by the 
atter of the change, & B. paid over the rent to 
CO. & E.:—Held: the payment so made was 
some evidence of the title of C. & against E. to the 
property, &, under such circumstances, there was 
no necessity in an action of replevin by A. against 
parties claiming under C. & EK. for the proof of the 
conveyance to C. & E.—HITcHINGS v. ‘THOMPSON 
oe 5 KXxch. 50; 19 L. J. Ex. 146; 155 E.R. 


Annotations :—Consd. A.-G. v. Stephens (1855), 6 De G. M. 
& G. 111. Reld. Carlton v. Boweock (13884), 51 L. T. 


175. ——.]~-Where pltf. in ejectment 
claimed that deft. was estopped by payment of 
rent from disputing his title :—Held: deft., who 
alleged receipt of rent by pitf. as collector, was 
entitled to defend on the merits in the ordinary 
course & the ct. was wrong in allowing judgment 
to be signed by pltf. under R. 8S, C., Ord. 14.— 
Jonns v. STONE, [1894] A. C. 122; 63 L. J. P.C. 
68; 70 L. T. 174; 6 BR. 487, P. C. 

176. -j—Deft. enclosed a small piece of 
waste land by the side of a public highway, & 
occupied it for thirty years without paying any 
rent; at the expiration of that time, the owner of 
the adjoining land demanded 6d. rent, which deft. 

aid on three several occasions. In ejectment :— 

eld: this, in the absence of other evidence, was 
conclusive to show that the occupation of deft. 
began by permission, & entitled pltf. to a verdict. 
——Dor d. JACKSON v. WILKINSON (1824),3 B. & C. 
413; 5 Dow. & Ry. K. B. 278; 107 EB. R. 787. 


Annotations :-—Refd. Doe d. Thompson v. Clark (1828), 
8 B. & C. 717; Hodgson v. Hoopor (1860), 3 K. & E. 








177. ——.]—Dor d. GRUBB v. GRUBB, No. 202, 


post. 
178, ——.|—Cooprr v. BLanpy, No. 223, post. 
179. ——-.,—Dor d. NicHot, v. Bower, No. 


198, post. 
180. ——.]—A. B. having been in possession 


LANDLORD AND TENANT. 


of a dwelling-house from 1822, without pa. _ 
any rent for the same, by his will, dated in 18387, 
devised the same upon trusts for sale, for the benefit 
of his wife for life, & afterwards for his children. 
A. B. died in 1837, & his widow took out letters 
of administration, with the will annexed, & entered 
into possession of the house, a portion of which 
she let in 1850 to C. D., the eldest son of A. B. as 
a weekly tenant. The widow died in 1852, & 
thereupon C. D. claimed the house as occupant, 
contending that A. B. had not at his death a de- 
visable interest in it:—Held; it must be taken 
that the widow had been in possession under the 
will, & C. D. was her tenant; &, therefore, C. D, 
could not claim as occupant. 

Deft. having paid rent to her [the widow] must 
be regarded as her tenant ... deft. could not be 
allowed to say that he had acquired a title by 
occupancy when he had got into possession as 
tenant of the widow (Woop, V.-C.).—HAWKSBEE 
v. HAWKSBEE (1853), 11 Hare, 230; 23 L. J. Ch. 
521: 68 E. R. 1259. 


Annotations :—Mentd. Paine v. Jones (1874), L. R. 18 Eq. 
320; Dalton v. Fitzgerald, [1897] 2 Ch. 86. 


.|—DUKE v. ASHBY, No. 126, ante. 

182. .|—If a man pays rent to the landlord 
on the footing of accepting a term & the liabilities 
under it, & the landlord accepts the rent on those 
conditions, then such a person might be estopped 
from denying that he has become tenant to the 
landlord on those conditions. But the terms of 

ayment. of the rent in this case fall short of show- 
ing that deft. meant to stand for all purposes in 
the shoes of the original lessee. The landlord 
has his rights against B. on his covenants, but 
not against deft., unless deft. has taken the lease 
by assignment or has estopped himself from deny- 
ing that he is assignee of the term. There 
is nothing here to show any such _ estoppel 
(BOWEN, L.J.).—-TICHBORNE v. WEIR (1892), 67 


L. T. 785; 87. L. R. 718; 4 RB. 26, C. A. 

Annotations :-—Mentd. Re Jolly, Gathercole v. Norfolk, 
[1900] 1 Ch. 292; Re Nisbet & Potts’ Contract, [1905] 1 
Ch. oe Re Atkinson & Horsell’s Contract, [1912] 2 


Ch. 





183. - —_.|—-Jump v. PAYNE, No. 196, post. 

184. Payment after expiration of landlord’s 
title—Notice of adverse claim to tenant.|—-FENNER 
v. Durtock, No. 40, ante. 

185. Demise by two persons — Payment of 
moiety of rent to heir of survivor—Tenancy in 
common.|—Where a demise is made by two per- 
sons with a reservation of rent to themselves & 
their heirs, payment by the lessee of a moiety of 
a half year’s rent to the heirs of the survivor 
affords evidence of pltf.’s treating the estate of the 
lessors as a tenancy in common so as to estop 
him from afterwards contending that the estate 
was a joint tenancy.—BROWN v. WARD (1882), 
19 L. T. O. S. 49. 

186. Payment under threat of distress.|— 
Payment of rent under a distress is not a con- 
clusive admission of title in the distrainer but 
may be rebutted by showing that he never had 
any title. Pltf. claimed as extrix. & devisee of 
the administratrix of one of three lessors & showed 
that rent had been paid by deft., the lessee, to her 
testatrix & to herself on two occasions after dis- 
tress :—Held: this primd facie case was answered 
by showing that one of the other lessors was still 
living.— KNIGHT v. Cox (1856), 18 C. B. 645; 27 
L. T. O. 8. 187; 20 J. P. 744; 139 E.R, 1528 ; 
sub nom, Cox v. KniauT, 25 L. J. C. P. 314. 
Bremion :—Refd. Carlton v. Bowcock (1884), 51 L. T. 


187. Payment to assignee of landlord—Fraud 
or misrepresentation by assignee.|—-Where a per- 


Part I.—RELATION oF LANDLORD AND TENANT. 


500 mpg da be assignee of the reversion re- 
celves rent from the tenant by fraud or misrepre- 
sentation, such payment is no evidence of title ; 
but where there is no fraud or misrepresentation, 
such payment is primd facie evidence of title, & 
the tenant can only defeat that title by showing 
that he paid the rent in ignorance of the true 
state of the title, & that some third person is the 
real assignee of the reversion & entitled to main- 
tain ejectment. Hence, in an action for rent by 
the alleged assignee of the reversion, where rent 
had been paid by the tenant to the agent of the 
alleged assignee, it was held to be no defence for 
the tenant merely to show that the alleged assignee 
had no title to the reversion.—CARLTON v. Bow- 
COCK (1884), 51 LL. T. 659. 

188. Payment under mistake of law.|—If A., 
tenant for life subject to forfeiture remainder over 
to B., leased to G. for a term, & afterwards da 
hending that he had forfcited, acquiesced in B.’s 
claiming & receiving the rent from G., his exor. 
might, on showing that he acquiesced under a 
false apprehension, recover from G. the amount 
of the rent erroneously paid to B. 

Livery tenant is bound by his attornment ; deft. 
might have pleaded that he did not hold as tenant 
to D., & if D. had said ‘‘ You have attorned to 
me,” deft. might have answered ‘' I did that on 
your misrepresentation, who claimed as remainder- 
man,’ & might have shown that M. B. was still 
alive & entitled (BULLER, J.).— WILLIAMS v. 
BARTHOLOMEW (1798), 1 Bos. & P. 326; 126 
E. R. 930. 

Annotations :—Apld. Gregory v. Doidge (1826), 3 Bing. 474. 
Refd. Rogors v. Pitcher (1815), 6 Taunt. 202; Claridge v. 
M‘Kenzie (1842), 4 Scott, N. R. 796; Doed. Lord v. Crago 
(1848), 6 C. B. 90. 

189. |—Defts. & their predecessors had 
for some years paid rent to pltf. in the belief that 
they were bound to do so under a licence from 
pltf.:—Held: this, being a voluntary payment 
made under a supposed legal liability, created in 
law no obligation at all, & defts. were not estopped 
from setting up their title under the conveyance. 
—BATTEN POOLL v. KENNEDY, {1907] 1 Ch. 256 ; 
76 L. J. Ch. 162. 

190. Payment under mistake of fact.]|—-DoE d. 
HIGGINBOTHAM v. BARTON, No. 212, post. 

Attornment & payment of rent.]|—See Part I., 
Sect. 3, sub-sect. l, F., ante. 





(0) Submission to Distress. 


191. Evidence of title.|—If the occupier of a 
house submits to a distress for rent stated in the 
notice of distress tou be due from him as tenant 
to the distrainer, this is an acknowledgment of 
the tenancy.—PANTON v. JONES (1813), 3 Camp. 


372, N. P. 
arotaien :—Apld. Cooper v. Blandy (1834), 1 Bing. N. C. 


192. ——— Tenant estopped—Landlord in fact 
without title.|——-CooprerR v. BLanpy, No. 223, post. 

193. Prim& facie evidence only.}— 
KNIGHT v. Cox, No. 186, ante. 





(c) Former Legal Proceedings. 


194. Arbitrator’s award.J|—Where the lessor 
of pitf. & deft. in ejectment had before referred 
their right to the land to an arbitrator who had 
awarded in favour of the lessor, the award con- 
cludes deft. from disputing the lessor’s title in an 
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action of ejectment.—Doxr d. Morris v. Rosser 
(1802), 3 East, 15; 102 EB. R. 601. 
agin: 


eee | 


efd. Thorpe v. Eyre (1834), 1 Ad. & El, 


195. Judgment.]—In an action of replevin 
between the assignees of a bkpt., who was formerly 
tenant to A., & the bailiff who distrained, one 
issue is, whether the assignees are tenants to A. 
A verdict against the assignee, on this issue, is 
afterwards conclusive as to tho tenancy of the 
assignees In an action brought by A. for rent.— 
Hancock v. WeLsH & CoorERr (1816), 1 Stark. 
347, N. P. 

196. ——— For previous arrears of rent.}]— 
Deft. continued to pay the rent. After a while deft. 
got in arrear & on four different ocasions was sued 
by pltf. to recover the quarter’s rent; & four 
different times it appears deft. had submitted to 
judgment against him for the quarter’s rent 
sought to be recovered. That seems to me to 
create a tenancy by estoppel (Day, J.).-—-JuMpP 
v. PAYNE (1899), 68 L. J. d. B. 607. 

Subsequent action for mesne_ profits.|— 
See EsTorrge., Vol. XXI., pp. 145, 171, Nos. 86, 
87, 262, 263. 

197. Answer in Chancery.}—Dot d. WHITLEY 
v. HUGHES (1850), 15 L. TI. O. S. 89. 

198. Admission made as witness.|—Deft. was 
let into possession of certain premises by A. & 
paid rent to A. who gave receipts for it as “ for 
self & C.”’ After these receipts were given, deft. 
still continued in possession & corresponded with 
A. as his landlord upon certain matters connected 
with the premises. Upon one occasion of his 
being examined as a witness upon an inquisition 
deft. deposed that he was tenant to A. In an 
action ot ejectment to recover possession of the 
premises :—Held: there was evidence upon 
which the jury might find that he had admitted 
himself to be tenant to A. so as to entitle pitf. to 
succeed upon a demise by A. —Dow d. NicioL. 
v. Bower (1852), 18 LL. T. O. S. 221. 








(d@) Other Cases. 


199. Entry into possession—Offer to pay rent.| 
——Deft. applies for leave to take the premises, & 
upon obtaining the landlord’s consent, does take 
them, & agrees to stand in H.’s shoes; & besides 
that, he offers to pay rent: this is more than 
sufficient to create a tenancy; & being once a 
tenant, it is not competent to him to dispute 
his landlord’s title (LORD ELLENBOROUGH, C.J.).— 
Purpes v. SCULTHORPE (1817), 1 B. & Ald. 50 ; 


106 I. R. 19. 

Annotations :-—Refd. Mathews v, Sawell (1818), 2 Moore, 
Cc. P. 262; Thomas v. Cook (1818), 2 B. & Ald. 119; 
Doe d. Huaddesaton v. Johnston aaa M‘Cle. & Yo. 
141; Hyde v. Moakes (1832), 1 L. J. K. B. 71; Beard #. 

Davidson (1843), 1 L. T O. S. 646. 


200. After contract to purchase lease— 
Part payment of purchase-money.|—A party con- 
tracted tor the purchase of the benefit of an agree- 
ment for the lease of a public-house, & also of the 
stock & goodwill; he entered into possession 
before the lease had been granted, paid part of 
the purchase-money & mortgaged his interest : 
-—-Held: after this mode of dealing he was not 
entitled to call for the production of the lessor’s 
title, or for evidence that the lease was made in 
conformity with the hie under which it was 
granted.—ITAYDON v. BELL (1838), 1 Beav. 337 ; 
2 Jur. 1008; 48 E. HR. 970. 








PART I. SECT. 3, SUB-SECT. 1.—I. (4). 
b. Entry into possession.|—Parties entering upon land precluded from denying the title of the party by whose permission 
they enter.—LAkEViEw Co. v. MOORE (1903), 36 N.S. H. 333.— CAN. 


358 


Sect. 8.—Estoppel as between landlord and tenant: 
Sub-sect.1, I. (d), & J.) 


201. Payment of rent into court.]—Payment 
of money into ct., upon a special contract, admits 
the contract, & concludes deft. from impeachi 
its existence. Where a declaration by Jandlo 
against tenant, averred, that deft. became tenant 
to pltf. of certain messuages, etc., from year to 
year, under a certain rent, payable half yearly, 
& that deft. undertook & promised that he would, 
during the continuance of the tenancy, keep the 
messuages, etc., in repair, & would, during the 
continuance of the said tenancy, pay rent; & 
alleged as breaches, in the first count, that the 

remises were not kept in tenantable repair; & 
in the second, first, non-repair, &, second, non- 
payment of rent; & deft. having pleaded the 
general issue, & paid into ct. half a year’s rent 
under the second breach :—Held: such payment 
admitted the whole of the contract.—DYER v. 
ASHTON (1822),1B.& C.3; 2 Dow. & Ry. K. B. 
19; 1L.J.0.8. K.B.8; 107 E. R. 2. 

202. Submission to entry by landlord.]—JIn 
1804, there were acts done of a decisive & un- 
equivocal] character, for in that year the elder 
brother demanded & reccived rent from the tenant, 
& not only made an entry upon the land, but was 
allowed to mark & cut down trees, which he after- 
wards sold for his own benefit. ‘These were acts 
done by a person claiming to be landlord, & the 
submission to them by the tenant was an acknow- 
ledgment on his part of the title of claimant (LORD 
TENTERDEN, C.J.).—DoE d. GRUBB v. GRUBB 
(1880), 10 B. & C. 816; 5 Man. & Ry. K. B. 666 ; 
8L. J.0O. 8S. K. B. 321; 109 E. R. 652. 

203. Agreement to purchase while in possession.] 
—A. being in possession of land, agreed by writing 
that H. should sell & he, A., should purchase the 
land for an estate pur autre vie: that A. “ shall 
be entitled to the possession or to the rents ”’ ‘‘ on 
or from this day:’’ H. to make a good title in 
twenty-one days: if the purchase should not be 
completed by a day named, A. to pay interest. 
The purchase was not completed: but A. con- 
tinued to hold. H. gave A. notice to quit, in the 
ordinary form of notice to tenant from year to 
year :—Held: in the absence of any evidence 
as to the right of possession in A., H. on these 
facts, might recover against A., in ejectment.— 
DoE d. Borp v. BuRTON (1851), 16 Q. B. 807; 
17 L. T. O. S. 62; 15 Jur. 990; 117 BE. R. 1091. 

204. Payment of ground rent & collection of 
rents—On behalf of such person who might in law 
be entitled thereto.|—The assignee of a lease 
granted by plitfs. died intestate, leaving no estate 
other than the lease. Deft., her son, who had 
collected the rents of the demised premises on 
his mother’s behalf during her lifetime, continued 
to collect them after her death, &, after payi _ 
the ground rent in her name to pltfs., he handed 
the balance to his sister. After his sister’s death 
deft. still continued to collect the rents & to pay 
the ground rent in his mother’s name to pltfs., 
retaining the surplus for such person or persons 
as might in law be found entitled thereto. Shortly 
after deft.’s sister’s death pltfs. became aware for 
the first time of the death of deft.’s mother, the 
assignee of the lease, & after some correspondence 
with deft. they entered into possession of the 

remises & sought to make him personally liable 
or breach of the repairing covenant contained 
in the lease on the ground that he had intermeddled 
with the lease & had become an exor. de son tort: 
—-Held: deft. was not liable by privity of estate 
as the lease was never vested in him, & he had 
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not so acted as to make himself liable by estoppel. 
—STRATFORD-UPON-AVON CORPN. v, PARKER, 
[1914] 2 K. B. 662; 83 L. J. K. B. 1309; 110 
L. T. 1004; 58 Sol. Jo. 478, D. CO. 


J. In Whose Favour Estoppel Operates. 

205. Assignee of landlord—Denial of lessor’s 
Interest at time of lease.}|—-A lessee by indenture 
cannot plead even against an assignee any thing 
which is tantamount to pleading that the lessor 
had no interest in the premises when he made the 
lease. In an action of covenant such plea is 
bad upon a general demurrer if the declaration 
shows that the lease was by indenture, & will not 
prevent pltf. from having judgment. A plea that 
the lessor made a conveyance in fee before the 
lease, with a traverse that he was afterwards seised 
in fee, is tantamount to pleading that he had no 
interest in the premises when he made the lease.—— 
PALMER v. EXKINS (1728), 2 Ld. Raym. 1550; 1 
Barn. K. B. 108; 11 Mod. Rep. 407; 2 Stra. 
817; 92 BE. R. 505. 

Annotations :-—Distd. Carvick v. Blagrave (1820) 
& Bing 631. Refd. Pluck v. Digges (1831), 5 Bli. N. 8. 
31; Cardwell v. Lucas (1836), 2M. & W. 111; Cuthbert- 
son v. Irving (1860), 6 H. & N. 135. Mentd. Gibson v. 
Minet (1791), 1 Hy. Bl. 569; Beckett v. Bradley (1844), 
ines & G. 994; Lush v. Russell (1850), 19 L. J. Ex. 
206. -}—In an action of covenant for 

rent on an indenture brought by the assignees of 

the lessor, a bkpt., the lessee cannot plead that 

the lessor nil habuit in tenementis.—PARKER v. 

ioe (1798), 7 Term Rep. 537; 101 KH. R. 


Annotations —Apld. Taylor v. Necdham (1810), 2 Taunt. 

278. Refd. Pluck v. Digges (1831), 5 Bli. N.S. 31; Webb 

v. Austin (1844), 7 Man. & G. 701. 

207. -|—In covenant for non-pay- 
ment of rent, on an indenture, by the assignee of 
the lessor against lessee, the declaration alleged, 
that the lessor was possessed for the remainder 
of a term of twenty-two years, commencing from 
Dec. 25, 1797, & that on Mar. 7, 1811, he, by 
indenture, demised to deft. to hold from Dec. 20 
then last past. 

Plea, that the lessor was not at the time of 
making the indenture, possessed for the residue 
of the said term modo et formd:—Held: such 
plea was good on general demurrer, as the aver- 
ment in the declaration was material & traversable. 
—CARVICK v. BLAGRAVE (1820), 1 Brod. & Bing. 
531; 4 Moore, (. P. 303; 129 E. R. 827. 
Annotations -—Apld. Seymour v. Franco (1828), 7 L. J. 

oS ie B. 18. Consd. Webb v. Austin (1844), 7 Man. & 


Cuthbertson v. Irving (1859), 4 H. & N. 742 
Mentd. Lush v. Russell (1850), 5 Exch. 203. 


208. -.]—CUTHBERTSON vv, 
No. 264, post. 

209. Assignment of greater interest than 
tenant’s.|—A. hired apartments by the year of B.; 
B. afterwards let the entire house to C., who sued 
A. in an action for use & occupation for the hire 
of the apartments :—-Held : A. could not impeach 
C.’s title—RENNIE v. ROBINSON (1823), 1 Bing. 
147; 7 Moore, C. P. 539; 1L. J. 0. S.C. P. 30; 
130 E. R. 60. 


Annotations :-—Refd. Phillips v. Pearce (1826), 8 Dow. & 
Ry. K. B. 43; Cooper v. Blandy (1834), 3 L. J. C. P. 
274; Rayson v. Adcock (1863), 7 L. T. 747. 


210. Denial of derivative title from lessor.] 
—Land belonging to a parish was occupied by 
A., & he paid rent to the churchwardens. They 
executed a lease of the same land for a term of 
years to B., & gave A. notice of the lease. In an 
action for use & occupation by B. against A. :— 
Held: A. was not estopped by having paid rent 
to the churchwardens from disputing B.’s title, 
& that the latter could not derive a valid title 
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from the churchwardens.—PHILLIPS v. PEARCE 
(1826), 5 B. & O. 433; 8 Dow. & Ry. K. B. 43; 
108 E. R. 162. 

Annotation :—Refd. Doe d. Higgs v. Cockell (1884), 6 C. & 


P. 525, 

211, ——_ /—Although the lessee, when 
sued in covenant by the lessor, cannot dispute 
the lessor’s title, yet, when sued by the assignee 
of the lessor, he may deny that the lessor had 
such a title as could pass the right of action to 
the assignee.—Sreymour v. FRANCO (1828), 7 
L. J. 0.8. K. B. 18. 

212. ——.1—M., being seised in fee o: 
land, mortgaged to O., but remained in possession, 
& afterwards demised part for a term to B., who 
also entered; after which M. mortgaged to H. 
H. after this received rent from B., demised 
the other part to A. Afterwards B. & A. on notice 
from O. paid O. rent. H. then brought eject- 
ment, after notice to quit, against B. & A. :—Held: 
B. & A. might both show, in defence, the first 
mtge. to O., O.’s notice to them, & their So Sasorron 
of rent to O. For although B. could not dispute 
M.’s title at the time of the demise, he might 
show that H. had no derivative title from M., & 
he was not precluded by having paid to H. under 
a mistake of the facts. A., by showing that M., 
at the time of the demise to him, was only mtgor. 
in possession, did not impugn M.’s right to confer 
upon him, by the demise a legal title to the posses- 
sion, but might show that M. had since been 
treated as a trespasser by the mtgee. so as to 
determine M.’s right; & O.’s notice to the tenant 
to pay him the rent might, if received in evidence, 
tend to show that by so doing, O. treated the 
mtgor. as a trespasser.—_-DOE d. HIGGINBOTHAM 
v. BARTON (1840), 11 Ad. & El. 307; 3 Per. & Dav. 
ret 9L. J. Q. B. 57; 4 Jur. 482; 113 E. R. 
Annotations :—Apld. Claridge v. Mackenzie (1842), 4 Man. 

& G. 143. Distd. Gouldsworth v. Knights (1843), 11 M 

& W. 337. Consd. Delaney v. Fox (1857), 2 C. B. N.S. 

768; Serjeant ». Nash, Field, [1903] 2 K. B. 304. Refd. 

Mountney v. Collier (1853), 17 J. 1. 132; Cuthbertson 

v. Irvi (1859), 4 H. & N. 742; Hickman v. Machin 

(1859), 4 H. & N. 716; White v. Greenish (1861), 11 

C, B. N. S. 209; Underhay v. Read (1887), 58 L. T. 457; 

Nesbitt v. Mablethorpe U. C., [1918) 2 K. B. 1 


218. —A declaration in covenant 
by devisee of the reversion against lessee, alleged 
that the reversion of & in the demised premises 
belonged to the lessor & his heirs. Plea, that 
the reversion of & in the demised premises did 
not belong to the lessor & his heirs. Replication 
by way of estoppel that the lease was an indenture 
executed by defts., & that he entered & enjoyed 
the demised premises by virtue of the indenture ; 
that it did not appear by the indenture that the 
lessor was not seised in fee, or that he had any 
estate or interest other than a fee simple; nor 
did the indenture contain anything to show that 
the reversion did not belong to the lessor & his 
heirs. On demurrer to the replication :—Held: 
the plea was good, under C. L. P. Act, as traversing 
a material allegation in the declaration also, that 
the replication was bad, since the lessor might have 
had a term of years, or an estate for life, or pour 
autre vie.-—WELD v. BAXTER (1858), 1 H. & N. 
668; 26 L. J. Ex. 112; 28 L. T. O. 8. 176; 8 
Jur. N. 8. 91; 56 W. R. 113; 156 E. R. 1328, 


Ex. Ch. 
Auamatos :—Refd. Hickman v. Machin (1859), 4 H. & N. 


214. ——. Assignment in defraud of 
creditors.|—-A. demised a house & lands to B. & 
afterwards, being embarrassed, assigned the pre- 
mises, & ali his personal estate to C. A. told B. 
that he had assigned the premises, & requested 
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him to give to C. an acknowledgment, whereupon 

B. gave C. a shilling, & subsequently agreed with 

C. give up possession to him of the house & 

lands respectively at the usual times, receiving 

an allowance for his improvements. Afterwards. 

& while the premises were still in B.’s occupation, 

A. became bkpt., & C. brought ejectment. The 

oe under A.’s commission defended as 

landlords, & contended that the assignment to 

C. was invalid, A. having become bkpt. when he 

made it:—Held: the acknowledgments above 

mentioned did not estop B. or the assignees aa 
representing him, from contesting C.’s title on 
the above ground ; such acknowledgments having 
been made in consequence of A.’s representations, 
in which he suppressed the facts rendering the 
assignment invalid.—Dor d. PLEVIN v. BROWN 

(1837), 7 Ad. & Hl. 447; 2 Nev. & P. K. B. 6923 

Will. Woll. & Dav. 677; 8 L. J. Q. B. 49; 112 

E.R. 538. 

Annotations :—Refd. Jew v. Wood (1841), Cr. & Ph. 1853 
Accidental Death Insce. v. Mackenzio (1861), 5 L. T. 20. 
215. Fraud or misrepresentation by 

assignee.|—CARLTON v. Bowcock, No. 187, ante. 

216. ——— Purchaser—Sale by mortgagor —With 
consent of mortgagees.|—WrsB v. AUSTIN, No. 
256, post. 

217. Tenant sub-lessee.|—In an ejectinent 
by the assignee of a lessee of a term against the 
assignee of a sub-lessce of the same term, less ten 
days, holding over after the expiration of his term, 
the writ was issued before the expiration of claim- 
ant’s term, but at the time of the trial both 
claimant’s & deft.’s term had expired ; there was 
no alfirmative evidence that claimant had no 
other title besides the term which had expired, 
or that he did not continue aa tenant by sufferance 
to his superior landlord : —Held: deft. ought to 
have given up possession at the expiration ot his 
term, & was estopped from disputing claimant's 
title, which, except as against his superior landlord, 
must be taken to be good, & claimant was entitled 
to a writ of possession under the provisions of 
15 & 16 Vict. c. 76, 8. 180.—GIBBINS v. BUCK- 
LAND (1863), 1 H. & C. 736; 1 New Rep. 370 ; 
82 L. J. Ex. 156; 8 L. T. 87; 9 Jur. N.S. 207; 
11 W. R. 380; 158 BK. R. 10805; subsequent pro- 
cecdings, sub nom. BUCKLAND v. GIBBINS, 1 New 
Rep. 505, 541, L. C. 

Annotations :—Apld. Knight v. Clarke (1885), 15 Q. B.D. 
204. eed Buckland v. Gibbins (1863), 32 L. J. Ch. 
218. Successors of landlord—-Landlord corporate 

body—Churchwardens.|—By Poor Relief Act, 

1818 (c. 12), 8. 17, all buildings, lands, etc., pur- 

chased or taken on lease by the churchwardens 

& overseers of the poor of any parish under that 

Act are to be conveyed to such churchwardens 

& oversecrs in trust for the parish, & they are 

empowered to hold the same in the nature of a 

body corporate. 

Where it appeared that the tenant, having 
originally taken a lease from certain old trustees, 
held over from year to year tiJ] new trustees were 
appointed by assignment from the old body, he 
will be estopped from disputing the title of the 
new trustees, as he would have been that of the 
old body.—GOULDSWORTH v. KNIGHTS (1843), 11 
M. & W. 337; 12 L. J. Ex. 282; 8 J. P. 8; 152 
E. R. 833. aia 


AnnoAations :-—Consd. Webb v. Austin tet) 7 Man. 
701; A.-G. v. Stephens (1855), 1 K. & J. 724. Befd. 
ral B. 708; Hickman vo 


eter v. Harris (1845), 7 Q. B. 

Machin (1859), 4 H. & N. 716: Cuthbertson v. Irving 

: . 135. Mentdé. Doe d. Edney v. Bonham, 

oe d, Edney v. Billett (1845), 7 Q. B. 976; Ritehi 0. 

Cordingley (1868), L. H. 3 A. & E. 118; R. o. te 
(1883), 11 Q. B. D. 309. 
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Sect. 8.—Estoppel as between landlord and tenant: 
Sub-sect. 1, J. & K.; sub-sect. 2, A. & B. (a).] 


218. ——— Overseers./—Certain overseers 
let a parish tenement to B. in 1870. In 1876 the 
then overseers, being different persons, gave B. 
notice to quit, & afterwards applied to the county 
court under Poor Relief Act, 1818 (c. 12), s. 17, 
for an order to deliver u Siegen Payment of 
rent to pitf.’s was proved, but B. set up as a defence 
that no meeting of ratepayers under Union & 
Parish Property Act, 1835 (c. 67), 8. 8, had autho- 
rised the letting or the notice to quit :—Held: 
these objections were properly overruled, & the 
payment of rent being an attornment,-the order 
was properly made.—HSKDALE v. SOPWITH (1877), 
41 J. P. 826. 

220. Heir of co-parcener.]—Where a per- 
son entitled as coparcener to a portion of the rents 
& profits of land makes a lease of the whole, under 
which the tenant enters & pays rent as for the 
whole until the lessor’s death, the tenant is 
estopped from denying that the heir & privy in 
roo to the lessor is entitled to the whole of the 
and. 

H., J., & M., three brothers, were entitled as 
coparceners in gavelkind to a garden & mes- 
suage. H. being in possession made a lease of 
the whole to deft., who entered & paid rent to 
H., as for the whole, up to the latter’s death. J. 
having also died M. claimed the land as heir-at- 
law of his brothers, HH. & J., & of hisfather. Delft., 
except as to one-third of the property, L.’s share, 
set up Stat. Limitations, 1833 (c. 27), under which 
he claimed to be entitled to the shares of J. & 
M., to which they had made no claim for over 
twelve years:—Held: deft. would have been 
estopped from denying the title of H. to the whole 
of the land, & was equally estopped from denying 
that of M., the heir & privy in blood to H.— 
Mh aa BIiRcH (1893), 69 L. T. 759; 10 T.L. BR. 


K. What Persons bound by Estoppel. 

221. Party claiming under tenant.J]—-Dor d. 
KNIGHT v. SMYTHE (LADY), No. 70, ante. 

222. |—A. having, without title, entered 
upon land & built a cottage, afterwards accepted 
a lease by indenture from B., C. claiming the land 
as his own, paid to A. £20 to give up the posses- 
sion to him. In ejectment by B. against C. :— 
Held: A. had estopped himselt from controverting 
the title of B., & C. was bound by the estoppel, as 
having come in under, & received the possession 
from B.—DOE d. BULLEN v. MILLS (1834), 2 Ad. & 
El.17; 4Nev. &M. K. B.25; 4L.J3.K.B. 10; 
111 EK. R. 73 previous proceedings, 1 Mood. & R. 
385, N. P. 

Annotations :—Distd. Ford v. Ager (1863), 2 H. & C. 279. 


Refd. Doo d. Johnson v. Baytup (1835), 3 Ad. & El. 188; 
#te Kmery v. Barnett (1858), 27 L. J. C. P. 216. 


228. 














-|—Pitf. came into occupation under 
one who had paid rent upon distress by deft. :— 
Held: after proof of this fact, pltf. was estopped 
to dispute delta’. title to the rent, notwithstanding 
deft. inadvertently put in evidence a document 
which showed that pltf’s. predecessor occupied 
under a lease to which deft. was in law a stranger. 

As a general rule it isnot competent to a tenant, 
after submitting to a distress, or payment of rent, 
to dispute his landlord’s title. There are excep- 
tions to that rule, but this is not one of them 
(BOSANQUET, J.).—CooPER v. BLANDY (1884), 1 
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Bing. N. C. 45; 4 Moo. & S. 562; 3 L. J. 0. P, 
At rte SPA Oe aes Death Insoe. «. Mackenzi 
set, 3 L. T. 20: Carlton v. Bowcock (1884), 61 L. T. 
659. 


224. ——.]/—Dor d. WILLIS v. BIRCHMORE, 
No. 237, post. 








225. .}—BENNETT v. Levitt (1857), 30 
L. T. O. S. 101. 
226. Assignee of lease.|—Where a tenant 


has, on coming into possession under an assign- 

ment, had notice that the lease was held under 

any particular person, to whom the former tenant 
has paid rent, the title of this person cannot be 

contested in an action of replevin.—JOHNSON v. 

MASON (1794), 1 Esp. 89, N. P. 

a ial :—Mentd. Whyman v. Garth (1853), 8 Exch. 
227. .|}—An assignee of a lease by 

indenture is estopped by the deed which estops 

his assignor.—TaYLOR v. NEEDHAM (1810), 2 

Taunt. 278; 127 E. R. 1084. 

Annotations :—Consd. Cooke v, Blake (1847), 1 Exch. 220. 
Refd. Seymour v. Franco (1828), 7 L. J. O. 8. K. B. 18; 
Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278; 
Magnay v. Edwards (1853), 1 C. L. R. 141. 

228. Underlessee.] — Previous to 1812, a 
hea built a house on a piece of waste ground, & 

efore he acquired a title to it, gave up possession 
to the tenant of the adjoining land, who held 
under a lease granted in 1812. The latter let 
the premises to deft.:—Held: in ejectment by 
the landlord of the adjoining land against deft., 
the latter was estopped from denying the title of 
the tenant, & the tenant from disputing that of 

the landlord.—Dor d. WHEBLE v. FULLER (1835), 

Tyr. & Gr. 17. 

229. -]|—Lessor of pltf. in ejectment 
proved a conveyance of the land to himself fifty 
years before the action brought: he had not 
occupied; but a person who had occupied proved 
payment of rent by himseJf to lessor of pltf., 
within thirty-three years of the action brought, 
at which time H. came into occupation. No 
lease to H. was shown. It was proved that, 
within twenty years before action brought, H., 
being in possession, declared that he was then 
paying rent to the lessor of pltf.; & that after- 
wards, & before action brought, deft. had said 
that he was tenant to H. H. died before the 
trial :—Held: pltf. was not barred by Rea] Pro- 
perty Limitation Act, 1883 (c. 27), s. 2, payment 
of rent being duly proved, by H.’s admission, so 
as to satisfy sect. 8, & deft. being bound by the 
evidence which was good as against H.—DogE d. 
SPENCER (EARL) v. BECKETT (1843), 4 Q. B. 601 ; 
12 L. J. Q. B. 236; 114 EB. R. 10243 sub nom. 
Dok d. BELL v. BECKETT, 1 L. T. O. S. 143; 7 
Jur. 532. 

280. -|—Where a lease, renewable 
for ever, had expired by the dropping of the lives, 
so that, in fact, only a tenancy from year to year 
existed, but the owner in fee of the lands, the 
tenants, & their sub-tenants, had all been acting 
for years on the terms of the lease, which was at 
length duly renewed :—Held: no one of them 
could subsequently set up in equity claims adverse 
to the several characters they bore under such 
lease & sub-lease.—ARCHBOLD v. SCULLY (1861), 
9 H. L. Cas. 360; 5L. T. 160; 7 Jar. N.S. 1169 ; 


Annotations :-—Reld. Webster v. Southey (1887), 36 Ch. D. 
9; Beighton v. Beighton (1895), 64 L. J. Ch. 796. Mentd. 
Le Clero v, Greene (1873), 22 W. R. 428; Re Astley & 
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221 i. Party claiming under tenant. 
—A. having entered ander B. :—Held } 





his heirs were estopped from dis- 


221 ii. ———.]}—K URN CHOWBEY t. 
v. | JANKEE PERSHAD (1866), 1 Agra, 164. 


Bulls B. e.— TRONG 
TRONG (1870), 21 Cc. P. 4.—OAN. —IND. 
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Tyldealey Coal & Salt Co. & Tyldealey Coal Co. (1899), 
681 3 OB. $58) Donition Gon bore Meakin 
S.8. 00., (188912 KE. Bo led OOM! Oo. 9 on 


231, —— f Brichacs acquired certain land 
for the purposes of their railway, but, not wanting 
it, let it from year to year to B; in consequence of 
their neglect to sell it, the Lands Clauses Consoli- 
dation Act, 1848 (c. 15), s. 127, became applicable ; 
this sect. provides that on failure to sell super- 
fluous land within a certain time such land shall 
vest in the owner of the adjoining land; the 
adjacent landowner did not interfere, & B. con- 
tinued tenant till his tenancy was determined by 
notice to quit; before this he had let to deft., 
who refused to go out on the ground that plté.’s 
title had ceased :—Held : whatever was the effect 
of the above sect. there was evidence of B. hold: 
ing under a new tenancy from year to year, after 
such sect. became applicable, he therefore would 
have been estopped from disputing pltfs.’ title, 
& therefore deft. was also estopped.—LONDON & 
NorRtTH WESTERN Ry. Co. v. WEsT (1867), L. R. 
2C. P. 553; 86 L. J.C. P. 245. 

282. Executor de son tort.])—In 1810 a 
lease for sixty-one & a quarter years was granted 
by the predecessors in title of pltis. to one H., 
his exors., administrators, & assigns. In 1814 H. 
died intestate. His widow administered to his 
effects, & remained possessed of the lease till her 
death in 1843. After her death, G., the father of 
deft., who had married a daughter of H., without 
any administration took possession of the pre- 
mises & received the rent, paying the ground 
ahee & he continued to do so until his death, 
in 1858. 








l 
After the death of G., deft. received the rent 


of the premises, &, after paying the ground rent, 
handed over the balance to his mother, conceiving 
her to be entitled to it. He also from time to 
time let the premises. 

After the death of his mother deft. continued to 
receive the rent of the premises, paying the ground 
rent, & dividing: the balance between his two 
sisters & himself, no further administration having 
been taken out. He continued to do this down 
to the expiration of the lease, when he delivered 
up the premises to plt{s. out of repair :—-Held: 
he had estopped himself from denying that he 
Was assignee.—WILLIAMS v. HEALES (1874), L. ht. 
9C. P. 177; 43 L. J. C. P. 80; 30 L. T. 20; 
22 W. R. 317. 
Annotations :—Expld. 

Parker, [1914] 2 K. B. 562. 

14 T. L. R. 3385. 

233. ———.] --- STRATFORD - UPON - AVON 
CORPN. v PARKER, No. 204, ante. 

234. Party not claiming under tenant.) — 
Though a tenant who has been let into posses- 
sion of land by a lessor is estopped from disputing 
his lessor’s title, third persons not claiming pous- 
session of the land under the tenant are not so 
estopped.—TADMAN v. HENMAN, [1893] 2 Q. B. 
168; 57 J. P. 664; 9T. L. R. 509; 5 R. 479. 

235. Licencee.|.—Doxk d. JOHNSON v. BAyYTUupP, 
No. 156, ante. 

236. Landlord defending ejectment.|] — An 
agent to receive rents & let has authority to deter- 
mine atenancy. In ejectment a person defending 


Stratford -upon- Avon Corpn. v. 
Refd. Justice v. James (1898), 





2341. Party not claiming under 
tenant.J—A stranger, whose guvoda have 
been seized on the premises of a tenant, 
cannot, any more than the tenant 
himself, question the landlord’s right 
to demise.—SMITH v. AUBREY (1849), 
7 U. Cc. R, 90.—CAN. 


PART I, SECT. 3, SUB-SECT. 2.—A. 
©. Acceptance of rent.}—A tenant 


remaining in possession after the ex- 
piration of his term, & p 
months’ rent, cannot, in the middle 
of the third month, be treated by his 
jandiord as an over-boldir 
ae v. Barns (1847), 4 


36] 
as landlord is bound by the same estoppel as the 
tenant in possession.—Dor d. MANVERS (EARL) 


v. MizEM (1837), 2 Mood. & R. 56, N. P. 
237. ——.]—In ejectment for rooms, it ap- 
red that H. & the lessor of plitf. were placed 
in a house by the proprietor, whose servants the 
had been, & occupied it in distinct portions, H. 
havi the rooms in question to himself. L. 
came to reside with & attend upon H., who died 
some time after having devised his interest in 
the rooms to the lessor of pltf. The original 
proprietor had died before H., L. continued to 
occupy the rooms, but was forcibly removed from 
one by the lessor of pitf., & the ejectment brought 
for recovery of the others. The declaration being 
served upon L., defts., who professed to have a 
claim under the original proprietor, entered into 
the consent rule to defend as landlords, but, at 
the trial, gave no evidence of title in themselves : 
—Held: (1) L. having come in under H., no title 
in him could be set up against the lessor of pltf. ; 
(2) the lessor of pltf. showed a sufficient title, 
none being proved by defts., & they could not 
allege against him that he did not prove twenty 
years’ adverse possession in himself & H.-—Dor 
d. WILLIS v. BIRCHMORE (183), 9 Ad. & El, 662 ; 
} Per. & Dav. 448; 8L. J. Q. B. 108; 112 KB. BR. 
363. 


SuB-sEcT. 2.—ESTOPPEL OF LANDLORD. 
A. In General. 


238. Rent paid to third party on direction of 
landlord.]|—Downs v. CoorEmr, No. 148, ante. 


B. Repudiation of Lease, 
(a) In General. 

Estoppel generally.|—-See EsTopre., Vol. XXI., 
pp. 136 ef seq. 

239. Whether lessor estopped.|—-In ejectment 
the lessor of pltf. shall not be permitted to 
defeat a solemn deed under his own hand, cove- 
nanting that deft. shall enjoy the premises, & also, 
for further assurance.—GQOUDTITLE d. EDWARDS 
v. BAILEY (1777), 2 Cowp. 597; 98 Is. R. 1260. 
Annotalions :—Refd. Halford v. Dillon (1820), 2 Brod. & 

Bing. 12. Montd. Corp v. Corp (1793), 1 Phillim. 11, n. 3 


Itoc d. Borkeley v. York sera ade (1805), 6 Kast, 86; 
Right d. Jefferys v. Bucknell (1831), 2 B. & Ad. 278. 


240. .|—-GOLEBORN v. ALCOCK, No. 77, 
ante. 

241, -——~—.]—-In trespass for breaking & enter- 
ing pltf.’s close, defts. justified as servants & b 
command of B., the assignee of the lessee ;_ pitt. 
replied, that one of defts. having lawful authority 
from B., demised & let the close to him for a cer- 
tain term, that he, plitf. accepted the demise & 
entered & became possessed of the close, & that, 
during the continuance of that demise, defts. of 
their own wrong, & in vivlation of the agreement, 
committed the trespasses complained of; defts. 
rejoined that B. did not demise to pltf. modo et 
forma :—Held: this traverse was not too large, 
& it was not competent to pitf. to ubject, on general 
demurrer, that the rejoinder traversed what was 





e. Demand for rent—After expir 
of lease.]}—The mere demand of ren 
by the successor of a lessor, after tho 
expiration of the term, is not such 
an affirmance of tho covenanta in 
the lease as will estop him from dis- 
puting thom.—KIuKPATHICK v. LYSTER 
ia , 13 Gr. 323; 186 Gr. 17.-— 


aying two 


tenant. 
.C. WK. 157. 


oN. B. He! MIS S58 6AN 
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Sect. 8.—Estoppel as between landlord and tenant: 
Sub-sect. 2, B. (a) & (b) 4. & vi.) 


not alleged by the replication, viz. that B. de- 
mised, that it traversed, not the facts alleged, 
but an inference & conclusion of law resulting from 
such facts, & that it involved a denial of the 
authority to demise, which defts. were estopped 
from making.—WILKINS v. BOUTCHER (1842), 3 
Man. & G. 807 ; 4 Scott, N. R. 425; 11 L.J.C.P. 
104; 6 Jur. 284; 133 E. R. 1364. 

242. .|—Held: whether W. had or had 
not power to grant a lease for eighty years, yet, 
as he was a party to a conveyance of Sept. 1875, 
to pltf., both he & pltf. who claimed through 
him, were estopped from disputing, during W.’s 
lifetime, the grant of land & roadway contained 
in the said lease; & although pltf. even if without 
notice, could not claim title to the lands except 
subject to any charge or burden created by W. 
yet, having had notice sufficient to put him upon 
inquiry, he could not be deemed a purchaser for 
value without notice.—SuMNER v. SCHOFIELD 
(1880), 43 L. T. 763. ; 

243. .|—In 1881, before the coming into 
operation of Conveyancing & Law of Property 
Act, 1881 (c. 41), leasehold premises were mortgaged 
by way of subdemise to N. for the residue of a 
newly created term of sixty years, less the last three 
days thereof. In 1892 the mtgor. purported to 
underlet the premises to G. & co. for twenty-one 
years at a rent of £140, & the deed contained a 
covenant no 1to sublet without the consent of the 
landlord. In 1895 N. foreclosed the mtgor., but 
did not get in the last three days of the term, & 
thenceforward G. & co. paid the rent to N. until 
his death in 1899. Subsequently G. & co. sublet 
the premises under a licence given by N.’s exors., 
who therein described themselves as being the 
reversioners on the underlease of 1892. FPIitf., 
who claimed through N.’s exors., brought an 
action against G. & co., & their sublessee to re- 
cover possession of the premises upon the footing 
that the underlease was not binding on him :— 
Held: he was estopped as against both defts. from 
denying that he was the reversioner on the under- 
lease, & the action failed.—KEITH v. GANCIA 
(.) & Co., Lrp., [1904] 1 Ch. 774; 73 L. J. Ch. 
411; 90 L. T. 395; 52 W. R. 530; 20 T. L. R. 
330; 48 Sol. Jo. 829, C. A. 

Annotation :—Mentd. Anderson tv. Equitable Life Agssce. 

Soc. of United Statos (1925), 42 T. L. R. 123. 

244. ——— Lease by infant—No confirmation of 
tenancy on attaining age.]—Where an ejectment 
has been brought on the demise of an infant, 
which has been compromised, & the tenant in 
possession has attorned to the infant ; though the 
lessor of pltf., on his coming of age does not accept 
the rent or do any act to confirm the tenancy, 
yet as the former ejectment was brought at his 
suit & for his benefit, he shall not be allowed to 
consider the tenant as a trespasser, & b a new 
ejJectment without giving notice to quit.—Don d. 
MILLER v. NODEN (1797), 2 Esp. 528, N. P. 

245. Defective title apparent on lease.|— 
PARGETER v. Harris, No. 124, ante. 

246. Void lease.|—In an action to re- 
cover possession of premises, deft. contended that 
the lease of 1892 was invalid, that the old lease 
had been surrendered in 1892, that Stat. Limita- 
tions began to run in 1892, & that, therefore, she 














PART I. SECT. 8, SUB-SECT. 2.— 
B. (b) ii. 


252 i. Whether accrued interest feeds 
the eatoppel.jJ—Certain lands which 


pltf., claimed belonged to him, & for 
which he subsequently obtained 

Crown grant, were included in 
agreement for a lease :—. > he 
was estopped from saying that these 
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was entitled to the freehold :—Held: as the lease 
granted in 1892 was invalid there was no surrender 
of the old lease, & pltfis. were not estopped from 
setting up the invalidity of the lease of 1892 or 
from denying that the old lease had been sur- 
rendered.— CANTERBURY CORPN. v. COOPER (1909), 
100 L. T. 597; 73 J. P. 225; 63 Sol. Jo. 301; 
7L. G. R. 908, C. A. 


(b) Landlord Having no Interest at Time of 
Demise. 
i. In General. 

247. Whether landlord estopped.j]—In eject- 
ment by a lessee against a lessor, if the jury find 
specially that the lessor has no interest in the 
land demised, yet pltf. shall have judgment; for 
a jury may find an estoppel on the general issue. 
—SUTTON v. Dicons (1589), Sav. 98; 123 HE. R. 


1084; sub nom. SuTTON’s CASE, Cro. Eliz. 140. 
AR aOR :—Refd. Palmer vo. Ekyns (1728), 1 Barn. K. B. 


248, ——.]—CUTHBERTSON v. IRVING, No. 264, 
post. 
249. ——- Only on lease by indenture—Lease by 


parol or deed poll.|—-ANON. (1546), Bro. N. C. 
78; 73 Wi. R. 881. 

250. Pre-existing lease.|—-A condition to 
be performed on the part of a lessor, is not broken 
by his making another lease to a stranger before 
performance. 

The estoppel is only between the lessor & the 
second lessee, so as the lessor is at large against the 
first lessee to enter upon his conditions notwith- 
standing the second lease (per CUR.).—FERRERS 
v. Borouau (1599), Cro. Eliz. 665; Owen, 116; 
78 KE. R. 903. 

251. .|—Lease for years may operate 
as to part by estoppel, & as to the residue by pass- 
ing an interest.—GILMAN v. Hoare (1692), 1 
Salk. 275; 91 E. R. 241; sub nom. HOLMAN v. 
FLORK, 3 Salk. 152. 

Serta :—Consd. Langford v. Selmes (1857), 3 K. & J. 











ii. Subsequent Accrual of Interest. 
252. Whether accrued interest feeds the 
estoppel.|— HK DWARDS v. OMELLHALLUM (1639), 
March, 64; 82 E. R. 4133; sub nom. OMELAUGH- 


LAND v. Hoop, 1 Roll. Abr. 874, pl. 10. 
areas :—Consd. Webb v. Austin (1844), 7 Man. & G. 


258. ———.]—PAULIN v. Harpy (1682), Skin. 
2; 90 EB. R. 2. 

254. ——.|—If a man demises by indenture 
lands in which he has no interest, & afterwards 
buys them, he will be estopped from saying he 
had no interest in them when he bought. them.— 
HERMITAGE v. TOMKINS (1699), 1 Ld. Raym. 
729; 91 HK. R. 1387. 

Annotation :—-Mentd. Gibson & Johnson v. Minet & Fector 

(1791), 1 Hy. BI. 569. 

255. 





-]—If a man makes a lease by inden- 
ture of D. in which he hath nothing, & after pur- 
chases D. in fee, & after bargains & sells it to A. 
& his heirs; A. shall be bound by this estoppel ; 
& where an estoppel works on the interest of the 
lands, it runs with the land (per CuR.).—TREVIVAN 
v. LAWRANCE (1704), 1 Salk. 276; Holt, K B. 
282; 2 Ld. Raym. 1048; 6 Mod. Rep. 256; 91 
EK. R. 241. 

annotations :-—Refd. Paliner v. Ekins (1728), 2 Ld. Raym. 


1550: GoodtitJe v. Morse (1789), 3 Term Rep. 3653 
Right d. Jefferys v. Bucknel) (1831), 2 B. & Ad. 278; 


lands were not sntendes to Ler atce 
agreement, as he had represen y 
were his & deft. had acted thereon.— 
WooDWORTH v. Lantz (1910), 8 
E. L. R. 60.——C. e 2 


& 
the 
Held 
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Doe d. Downe v. Thompson, Downe v. Thompson ee 
9 Q. B. 1037 ; Rowbotham v. Wilson (1860), 8 H. L. Cas. 
348. Mentd, : te ham uae 1 Stra. 
197; Doe d. Lushington v. (Lo Pr 2 
Bos. & P. N. R. 491; Taylor vo. Needham (1810), 2 Taunt. 
278; hat rt v. Winch (1819), 2B. & Ald. 662; Stafford 
v. Clark G 824), 9 Moore, C. P. 724; Doe d. Christmas v. 
Oliver (1 29), 10 B. & C. 181; Magrath v. Hardy {2858 
4 Bing. N. C. 782; Sievers v. Boswell (1841), 3 Man. 
G. 524: Doe v. Wellsman (1848). 2 Exch. 368; Freeman 
v. Cooke (1848), 2? Exch 654; Litchfield v. Ready (1850), 
5 Exch. 939; R. v. Blakemore (1852), 2 Den. 410; 
Feversham v. Emerson (1855), 11 Exch. 385. 

256. 


.|—Particulars of sale described the 
property as ‘“‘a shop & a dwelling-house, with 
rooms & offices over, for many years occupied by 
a tenant under a twenty-one years’ lease, nine of 
which will be unexpired at Lady Day, 1843, at 
a rent of £48, & held by lease for a term of sixty- 
four years, at a ground rent of £6 8s.’’ By the 
abstract delivered, it appeared that A., by inden- 
ture of Sept. 30, 1817, demised the premises to 
B. for eighty-nine years less twenty-one days 
from Michaelmas 1817, with various covenants 
to be performed by B., his heirs etc.,; that B., 
on Mar. 25, 1820, mortgaged the premises for the 
residue of the term, to secure £487 & interest to 
C.; & that, by indenture of Apr. 2, 1831, B. de- 
mised the premises to ID. for twenty-one years 
less eight days, at the rent of £48, with covenants 
on the part of D., similar to those of B. in the 
indenture of Sept. 1817. The mtgees. were will- 
ing to execute any conveyance that might be re- 
quisite for the purpose of making a good title to 
the purchaser :—Held: B. was in a situation to 
make a good title to the premises sold; the lease 
to D., though originally a lease by estoppel, being 
convertible into a lease in interest, by the concur- 
rence of the mtgees.—WEBB v. AUSTIN (1844), 7 
Man. & G. 701; 8 Scott, N. R. 419; 13L. J.C. P. 
203; 3L. T. O. 8. 282; 135 E. Rt. 282. 
Annotations :—Refd. Weld ». Baxter (1856), 11 Exch. 816; 
H. & N. 742. Mentd. 


Cuthbertson v. Irving (1859), 4 
Hickman v. Machin (1859), 28 L. J. Ex. 310. 


257, -J]—In 1742 a farm was demised by 
the Broderers’ co. to F. for one hundred years, 
with a covenant for perpetual renewal. In 1827, 
the residue of this term had become vested in B., 
who in that year assigned it by way of mtge., 
with a proviso for redemption. On May 22, 
1828, H. demiscd the same farm for twenty-one 
ie to pitf. On Jan. 12, 1836, the mtgees. & 

. surrendered the premises to the Broderers’ 
co. On Jan. 13, 1836, the co. demiscd them to 
H. for one hundred years; & shortly afterwards 
the unexpired residue of that term, & all the 
estate & interest of H. in the premises, were 
assigned to deft. In an action by pltf. against 
deft., on a covenant in the lease from Hi. to plti., 
to keep down the rabbits on the farm, deft. pleaded, 
that H. did not demise to pltf.; & that the re- 
version on that lease did not vest in deft. :— 
Held: both these issues ought to be entered for 
pitf.; for the lease, being by deed, was a good 
demise by way of estoppel, & a reversion in H. by 
estoppel was thereby created, which primd facie 
was a reversion in fee, & therefore was not sur- 
rendered to the Broderers’ co., but passed from H. 
to deft. 

This estoppel was fed by the demise for one 

hundred years from the Broderers’ co. to H., the 
lessor, & thereby the lease from him to piltf. 
became good in point of interest (PARKE, B.).— 
STURGEON v. WINGFIELD (1846), 15 M. & W. 224; 
15 L. J. Ex. 212; 153 E. R. 831. 
Annotations : . Cuthbertson v. Irving (1859), 4 H. 
2. d. Rowbotham v. Wilson (1857), 27 L. J. 
61: Dolien v. Batt (1858), 4 Jur. N.S. 835; Hoath 
vo, Crealock (1874), 10 Ch. APD: 22. Mentd. Hickman vt. 
Machin (1859), 28 L. J. Ex. 310. 
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258. ——— Persons claiming under landlord also 
bound.]—ANon. (undated), cited Jenk. 255; 146 
ee 181. 

.——— ——.]-—-ANON. (1560), Mo . B. 

20; Dal. 26; 72 PoP ae aa 

260. -|—If a man makes a lease for 

life, & the lessee for life makes a lease for years, 

& afterwards purchases the reversion, & dies 

within the term, yet the lease for years is deter- 

mined ; & the heir in reversion may oust him, & 
avoid. But if one will makes a lease for years 
where he had nothing, & afterwards purchases 
the land; & the lessor dies; if that be by deed 
indented ; the heir shall be estopped to avoid it. 

ao CASE (1628), Het. 91; 124 B. R. 
261. — |——A void lease is good by 

estoppel, if the lessor purchase the inheritance ; 

but the jury may find the fact.—IsE1am v. Mor- 

RICE (1628), Cro. Car. 109; 79 KE. R. 696. 

Annotations :—Consd. Webb v. Austin (1844), 7 Man. & G, 
701. Refd. Foot v. Berklay (1670), 2 Keb. 654. Mentd. 
Freeman v. Barnes (1670), 1 Sid. 458; Porry +. Bowes 

1682), 1 Vent. 360; Dighton wv. Greenvil (circa 1690), 

Vent. 321; Wallwyn v. Landaff (Bp.) (1764), 2 Wils, 

233; Copeland v. Stephens (1818), 1 B. & Ald. 693; 

Kdge v, Stratford (1831), 1 Tyr. 295. 

262. -]—If one make a lease of land 
in which he hath nothing & afterwards purchase 
the land, this is good against him & all who claim 
meee him.—BALLERD v. SITWELL (1636), Clay. 

263. |—If a man by indenture 
leases land in which he has nothing & afterwards 
purchases his land the lease by estoppel will be 
good against him... & those eostoppels will 
bind not only the party to the estoppel but also 
all privies that claim under him (per CuR.).— 
EDWARDS v. RoGeRS (1640), W. Jo. 456; 82 
EK. R. 239. 

Annotations :—Refd. Goodtitle ». Morse (1789), 3 Term Rep. 
365. Mentd. Round v. Kello (1090), Freem. K. B. 498 } 
Doe d, Marchant v. Errington (1839), 6 Bing. N.C. 79. 
264. -]—The assignee of a lessor in 

a lease by deed, who has no estate in the land, has 

a reversion by estoppe] as against the lessee, & 

may sue him on the covenants accordingly: & 

this applies to the case where a mtgor. makes a 

lease by deed, & assigns his equity of redomption 

with words that would pass a legal reversion in 
fee, 

There are some points in the law relating to 
estoppels which seem clear, (a) when a lessor, 
without any legal estate or title, demises to 
another, the partics themselves are estopped from 
disputing the validity of the lease on that ground : 
in other words, a tenant cannot deny his land- 
lord’s title, nor can the lessor dispute the validity 
of the lease; (b) where a lessor by deed grants 
a jesse without title, & subsequently acquires 
one, the estoppel is said to be fed, & the lease & 
reversion then take effect in interest, & not by 
estoppel, & an action will lie by the assignee of 
the reversion against the tenant on the covenants 
in the lease, & by the tenant against the assignee 
of the reversion (MARTIN, B.).—CUTHBERTSON v. 
Irving (1859), 4 H. & N. 742; 28 L. J. Ex. 806; 
33 L. T. O. S. 328; 5 Jur. N.S. 740; affd. (1860), 
6 IL. & N. 135, Ex. Ch. 

Annotations :—Retd. Morton ». Woods (1869), 38 L. J. 
Q. B. 81; Hartcup v. Bell Maye Cab. .& KI. 19; David 
v, Sabin (1893), 62 L. J. Ch. 347; Onward Bidg. Soc. 
e. Smithson, 11893) 1 Ch. 1; Keith v. Gancia (1904), 73 
L. J. Ch. 411. entd. Pherae 4 v. Lead (1887), 58 
L. T. 457; Brigg v. Thornton, [1904] 1 Ch. 386. 

265. ——- By descent— Lessor an infant.}] — 
L. devised some land & houses built thereon to 


his six children; the mother as guardian to the 
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Sect. 3.—Estoppel aa between landlord and tenant: 


Sub-sect. 2, B. (b) t., (c) & (ad); sub-sect. 8.) 
children, who were all infants, demised the pre- 
mises on a building lease for forty-one years. The 
eldest son joined in making the lease, & covenanted 
that the rest of the children when of age should 
confirm it. They all attained twenty-one, & 
accepted the rent for above ten years, after the 
youngest came of age, & then brought their eject- 
ment against the lessee, who by his bill prays to 
have his lease established. Under the circum- 
stances of this case, & particularly the acceptance 
of the rent for so long a continuance, the ct. 
decreed the lease to be established during the re- 
sidue of the term. Where a person is of age when 
he makes a lease, & has nothing in the premises, 
but they after descend to him, the lease shall 
enure by way of estoppel, otherwise if he had been 
an infant.—SmiITtH v. Low (1739), 1 Atk. 489; 
West temp. Hard. 669; 26 E. R. 310, L. C. 


(c) Admission of Lessee’s Titlk—What amounts to. 

266. Tenant permitted to build—By reversioner.] 
——Jf reversioner permits lessees of tenant for life 
to build, etc., their term shall be supported in 
gs aaa (1719), Bunb. 53; 145 EH. Ql. 

267. By owner.|—Lata Brent Ram v,. 
KUNDAN LAL (1899), 15 ‘I. L. R. 258, P. C. 

268. Service of notice to quit.|—-A notice by 
the owner of premises, requiring a party in posses- 
sion to leave the premises he then rented of the 
owner, at Lady Day next is not conclusive evi- 
dence of a demise.—Dor d. WILCOCKSON v. 
Lyneni (1771), 2 Chit. 683. 

2 -]—A notice desiring deft. to ‘‘ quit 
the premises which you hold under me, your term 
therein having long since expired,’’ does not re- 
cognise a subsisting tenancy from year to year 
subsequent to the term, but is a mere demand of 
possession.—Dor d. GoOpSELL v. INGLIS (1810), 
3 Taunt. 54; 128 HK. R. 22. 

270. -|—Trustees for sale of certain pre- 
mises, gave notice, dated May 18, 1824, to A., 
the rightful occupier of a cottage thereon, not to 
trespass on any part thereof, & afterwards brought 
an action against him for trespassing on an 
orchard. The same parties gave another notice 
to A. on Mar. 18, 1825, & before the trial, to quit 
possession of all the ground which he had rented, 
or held under them :—Held: the second notice 
acknowledged A. as a tenant, & operated as a 
waiver of the first, which had treated him as a 
trespasser, &, consequently, the action did not 
lie.—BARTON v. Condy (1825), 1 C. & P. 664; 
M’Cle. & Yo. 278. 

oe generally, Part X X., poet. 

271. Permission of acts of ownership by 
tenant.]—When the landlord suffers his tenant to 
exercise acts of ownership, & makes no objection 
to it, it is evidence to be left to the jury, whether 
he did not mean to be bound by those acts of his 
tenant.—Donk d. WINCKLEY v. PyE (1795), 1 
Esp. 363, N. P. 

Annotation :—Mentd. Carne v. Nicoll (1835), 1 Scott, 466. 

272. Obtaining possession of lease.] —- Where, 
in ejectment, the attorney for the lessor of pltf. 
obtained from one of defts., the tenant in possession 
a lease of the premises granted to him for a term 
not then expired, in order to prevent defts. from 
setting it up to defeat the action:—Held: he 
thereby recognised it as a valid instrument, & 
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when produced in pursuance of notice from defts., 
it might be read in evidence without calling the 
subscribing witness to prove the execution by the 
grantor of the lease.—Dor d. TYNDALE v. HEMING 
(1826), 6 B. & C. 28; 9 Dow. & Ry. K. B. 15; 


108 BE. R. 363. 
a ease ‘—Montd. Bell v. Chaytor (1843), 1 Car. & Kir. 


273. Demand for rent—Fraudulent misrepre- 
sentation by tenant—Knowledge of landlord.]— 
In ejectment it appeared that deft. had been let 
into possession of a house upon a demise thereof 
to him; but soon after the commencement of the 
tenancy, the landlord discovered that the repre- 
sentation which had been made to him of deft.’s 
character was false, & that the house had been 
converted by him into a brothel. He at firat 
demanded possession of the house, but afterwards 
allowed the tenant to remain until one quarter's 
rent became due; he then demanded the rent, 
which was not paid :—Held: after demanding 
the rent, he could not treat the contract as avoided 
by deft.’s fraud.—DoE d. WIGAN v. POULTON 
(1850), 14 L. T. O. S. 347. 

274. Acceptance of rent—-Void or voidable 
lease.|—A dean & chapter were empowered by a 
local Act to grant building leases of certain lands 
for ninety-nine years, provided that in every such 
lease there was a covenant by the lessee to build. 
They granted a lease for ninety-nine years, omitting 
the covenant. During the supposed term, after 
the death of the dean under whom the lease had 
been granted, the lessee remained in possession, & 
continued to pay the reserved rent to the succeeding 
deans & chapter, who distributed it among them- 
selves :—Held: if the lease was voidable only, 
it was made good, as against each successive dean 
& chapter, for their own times respectively, by 
such their receipt & distribution of the rent, &, 
if the lease was absolutely void, such receipt & 
distribution were evidence from which, without 
proof of any instrument under seal, a demise from 
year to year might be presumed against them ; 
the presumption in such a case being the same 
against a corpn. aggregate as against an ordinary 
person.—Dor d. PENNINGTON v. TANIERE (1848), 
12 Q. B. 998; 18 L. J. Q. B. 49; 13 L. T. O. S. 


204; 13 Jur. 119; 116 E. R. 1144. 

Annotations .—Consd. Lawford v. Billericay R. C., [1903] 
1K. B. 772; Bourne & Hollingsworth v. Marylebone B C. 
(1908), 72 J. P. 129. Refd. Pennington v. Cardale (1858), 
3 H. & N. 656; Kidderminster Corpn. v. Hardwick 
(1873), L. R. 9 Exch. 13. 


275. Former’ legal proceedings — Judgment 
against landlord—Former ejectment.|—DoE d. 
STRODE v. SEATON, No. 142, ante. 

276. -|—To trespass for mesne 
profits defts. pleaded title to the lands in them- 
selves during the time for which mesne profits were 
claimed. Pitf. replied, by way of estoppel, as to 
so much of the mesne profits as had accrued since 
a certain day named, that he sued out a writ of 
ejectment, for the purpose of recovering possession 
of the lands, wherein he claimed to be entitled 
from such day, & that thereupon such proceedings 
were had that he recovered the lands & eases 
of them. On demurrer :—Held: the judgment in 
ejectment did not operate as an estoppel with 
respect to the duration of pltf.’s title, & the replica- 
tion was therefore bad.—HARRIS v. MULKERN 
(1875), 1 Ex. D. 31; 45 L. J. Q. B. 244; 34 L. T. 
99; 403. P.24; 24 W. R. 208. 

277. Consent order.|—Where in an action 
for mesne profits it appeared that deft. had been 

















PART I. SECT. 8, SUB-SECT. 2.-——B. (co). 
2741, Acceptance of rent—Void or voidable lease.}—-SLATOR v. TRIMBLE (1861), 141. C. L. R. 342.—IR. 


Part ].—RELATION OF LANDLORD AND TENANT. 


made deft. in the former action of ejectment under 
Distress for Rent Act, 1787 (c. 19), s. 18, upon 
entering into the consent rule as mtgee. & landlord : 
—Held: he was estopped from denying that he 
was landlord of the premises.—Dokr v. CHALLIS 
(1851), 17 Q. B. 166; 20 L. J. Q. B. 478; 17 
L. T. O. 8.142; 15 Jur. 900; 117 EB. R. 1244. 


(ad) What Persons bound by Estoppel. 


278. Parties claiming through lessor.|—SuMm- 
NER v. SCHOFIELD, No. 242, ante. 

Landlord without title at time of demise— 
Subsequent acquisition of title.]|—-See Nos. 258-264, 
ante. 

279. Remainderman—Expiration of tenancy in 
tail.|—-Tenant in tail, the remainder over leases 
for years, rendering rent, & dies without issue, 
he in the remainder accepts the rent: this shall 
not bind him; because that when the tail is deter- 
mined, all that is comprised within it is deter- 
mined, & so the lease void, & he in the remainder 
claims not by the lessor.—ANON. (1547), Bro. N.C. 
2; 73 E.R. 847. 

280. Heir of lessor—Lessor originally lessee 
for life—Purchase of reversion.|—ANON. (1560), 
Moore, K. B. 20; Dal. 26; 72 H.R. 412. 











281. —— .|] — ROTHWELLS CASE, 
No. 260, ante. 
282. Infants—Estate managed by executors 





—Receipt of rent by executors.|—-H. being seised 
in fee of certain premises, devised the same to his 
son W. for life, with remainder to the issue of W. 
as tenants in common in fee. In Apr. 1845, W. 
died, having by will appointed exors., who managed 
the estate for the infant children of W., & in the 
years 1845 & 1846, received rent from deft., who 
had been in possession prior to the death of W. — 
Held: the acts of the exors. did not bind the infant 
children, & the latter might maintain ejectment 
against deft. without any previous notice to quit 
or demand of possession.—DoE d. THOMAS v. 
ROBERTS (1847), 16 M. & W. 778; 153 HK. R. 1404. 

288. Assignee—Not deriving title from persons 
privy to or estopped by lease—Notwithstanding 
receipt of rent from tenant.|—In 1819 Burton 
mortgaged to Bromat for £1,000; & in 1827 
demised the premises to deft. for 31 years, who 
entered under the demise. In the same year £900 
of the mtge. money was paid, part of the premises 
being sold. In 1828 Burton became bkpt. In 
1834 Messrs. S. paid off the remaining £100; & 
Bromat, on Feb. 22 in that year conveyed the 
mtged. premises to them in fee. On May 22, 1834, 
the assignees of Burton sold the premises to Lord 
D. for £245, of which Messrs. S. received £100, & 
then conveyed in fee to Lord D. The assignees 
joined in that conveyance. Lord D. received 
rent from deft. for two years; & then gave a 
regular notice to quit:—Held: he was not 
estopped by the lease to deft., but was entitled to 
recover in ejectment; & consequently, not in an 
action of debt for use & occupation. 

Doubtless, if Lord D. had taken the legal estate 
from Burton he would have been estopped; but 
as he took nothing in the land from either Burton 
or his assignees, no estoppel could affect him 
through them; & as those from whom he did take 
the land were not estopped, neither is he (Lorp 
DENMAN, C.J.).—DoE d. DOWNE (LORD) v. 
THOMPSON, DOWNE (LORD) v. THOMPSON (1847), 


PART I. SECT. 3, SUB-SECT. 3. 


285 i. General rule—Until ration 
of term.}—Where a tenant holds pre- 
mises under a verbal lease at $200 
per annum until the premises should 


the tenancy 


be sold, & the purchaser of the same 


Bue he 
extends to the end of the 
therefore, he may demand 
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Q. B. 1037; 8 L. T. 0.8. 408: 11 Jur. 
115 E.R, 1572. ued 








-|——W. became the tenant of M. 
on an agreement for three years, with option of 
renewal at the expiration, of a workshop, etc, 
M. held the premises as leasee of the Crown on a 
lease expiring Oct. 10, 1870. On the expiration 
of W.’s term under the agreement he did not 
exercise his option of renewal, but continued M.'s 
tenant from year to year, the tenancy commencing 
on June 24 ineach year. In Sept. 1869, M. parted 
with his interest in the premises to C., & gave W. 
notice to pay his rent to C. from that time. C. had 
previously obtained from the Crown an engage- 
ment to grant a new lease of the property held by 
M. to him C., on the expiration of the former lease. 
C. communicated to W. the fact that the remainder 
of the term of M.’s lease under which he, C., held, 
would expire on Oct. 10, 1870. W. continued to 
pay his rent to C. The Crown granted a new lease 
to C. from Oct. 10, 1870, in fulfilment of the engage- 
ment to that effect, & under this new lease C. 
sublet the property to S., who, at the end of the 
year 1870, entered & evicted W. The ordinary 
yearly tenancy of W. would have expired on 
June 24, 1871, &, except the above intimation 
from C. that his interest under M.’s lease was about 
to expire, he, W., had received no other notice 
that C. intended to determine the same. On an 
action for damages for wrongful eviction by W. 
brought against S. :—-Held: W.’s tenancy expired 
with M.’s lease on Oct. 10, 1870, inasmuch as C. 
only holding through M. had no power, in adopting 
W. as his tenant, to give the latter a greater interest 
than he, C., possessed himself, & the fact of C,. 
immediately after the expiration of M.’s term 
acquiring an interest in the premises in his own 
right, made no difference inasmuch as the creation 
of a new independent estate in C. did not operate 
to create a new or to continue the former tenancy 
of W. to C. which was absolutely &, in fact, 
determined by the determination of C.’s interest 
under M.’s lease, & S. was not estopped by the 
mere fact of deriving his claim to evict through 
C. from setting up as an answer to the action the 
fact that the relation of landlord & tenant did not 
exist between C. & W. at the time of the eviction 
of Oct. 10,1870, inasmuch as no conduct or repre- 
sentation on the part of or by C., had operated to 
the prejudice of W. or had caused W. so to act as 
to work prejudice or injury to himself.—WELLER 
v. SPIERS (1872), 26 L. T’. 866; 20 W. R. 772. 


SUB-SECT. 3..—DURATION OF EsropPEL. 


285. General rule—Until expiration of term.]— 
If a man leases his own land by deed indented, 
the indenture is no estoppel, but during the lease ; 
& not after (ver CUR.).—ANON, (circa 1550), Bro. 
N.C. 78; 73 E. R. 881. 

2 .j—If a man accepts a Jease for 








_ years by deed indented of his own land, the estoppel 
ends with the lease, & then both parts of the 


indenture belong to the lessor.—HAWLYNS’ CASE 
(1587), 4 Co. Rep. 52 a; Jenk. 254; 76 H, R. 1007. 


Annotations :—Refd. Lampet’s Case atta) 10 Co. Rep. 
46b; Lynv. Wyn tite ooh Bridg. 122 ; foot v. arord 
1670), 2 Keb. 654; Hodgkins v. Thornbury (1675), 
‘reem. K. B. 417; Symonds v. Cudmore (1691), 12 Mod, 
Rep. 32: Palmer v. Ekins (1728), 2 Ld. Raym. 1550; Doe 
d. Christinas v. Oliver (1829), 16 B. & C. 181; Sturgeon 
v. Wingfield (1846), 15 M. & W. 224; Hdwards v. Wickwar 


possession. SCARBOROUGH SECURITIES 
vr, Locks (1912), 23 0. W. RR. 239; 

from denying | 4 UO. W. N. 228; 6 D. L. K. 897.— 

estoppel ony CAN. 

quarter, &, 286 if. -}—-Dord, DEVEBER 

immediate ! », BROWN (1857), 3 All. 433.— CAN. 
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Sect. 8.—E el as between landlord and tenant: 
Sub-sect. 8. Part II. Sects. 1 & 2; 
sects. 1,2 & 8, A.] 
(1286), L. R. 1 Kq. 403. Mentd. Blackamore’s Case (1610), 
Simpson v. Jackson (1622), a pees 


156 a 
R. v. Horaby 1694), 5 Mod. Rep. 29; my 
(1888), 6 Seott, 627; Rowbotham v. Wilson ah facie 2 


287. — During the life of the 
tenant for life, the lessor, & the continuance 
of the lease, deft. would have been estopped to say 
he had not the reversion in him; but he being 
dead, & the lease thereby at an end, the lessee is, 
as it were, unmuzzled & is not estopped to plead 
the truth (per CuR.).—BRUDNELL v. HOBEETS 
(1762), 2 Wils. 143; 95 H.R. 7382. 


Annotations :—Refd. Pluck vo. D 3 ao 5 Bli. N.S. a 
Weld v. Baxter (1856), 1 H. & 











LANDLORD AND TENANT. 





arr te d. HUMPHRIEYS v. 
ee No. 152, ante 








289. 1—Semble : the estoppel] ceases 
upon the expiration of the lease.—. sAYLEY v. 
BRADLEY (1848), 5 C. B. 396; 16L. J. C. P. 206 ; 


136 KE. R. 932. 
Annotation :—Retd. Leigh v. Dickeson (1884), 15 Q. B. D. 60. 








290. —— -} — WATSON v. LANE, No. 87, 
ante. . 

291. ——.]—-CLARK v. ADIB (No. 2), No. 
90, ante. 


292. Until eviction by title paramount.| — 
DELANEY v. Fox, No. 104, ante. 

See, also, ESTOPPEL, Vol. XXI., p. 281, 
969-973. 


Nos 


Part Il—Agreements for Lease. 


Srcr. 1.—CAPACITY TO MAKE. 
See Part IIT., Sect. 1, post. 


Srcr. 2.—DISTINCTION BETWEEN LEASE AND 
AGREEMENT FOR LEASE. 


SuB-SEcT. 1.—IN GENERAL. 

298. Effect of Judicature Acts—Distinction no 
longer valid.j|—Since the Judicature Acts, there 
is now no distinction, that I can see, betwecn a 
lease & an agreement for a lease, because equity 
looks upon that as done which ought to be done 
(FIELD, J.).—Re MAUGHAN, Lx ». MONKHOUSE 
eid as reported in 14 Q. B. D. 956; 33 W. R. 


ea :—Consd. Gray »v. Spyer, [1922] 2 Ch. 22. 
Refd. Furness v. Bond (1888), 4 T. L. R. 457; Foster »v. 
Roeves (1892), 61 Ll J. B. 763. 


See, also, Part II., Sect. 5, sub-sect. 2. 

294. Dependent on intention of parties.|——DorE 
d. JACKSON v. ASHBURNER, No. 1040, post, 

.|— GQoopTITLE d. Estwick v. Way, 

No. 803, post. 

296. -|—It is familiar law that whether an 
agreement o 9 Babi as a demise or as an agreement 
only depends on the intention of the parties 
(LINDLEY, L.J.).—SIDEBOTHAM v, HOLLAND, [1895] 
1Q. B. 378; 641L.3.Q. B. 200; 72 L. T. 62; 48 
W. R. 228; 11 T. L. R. 154; 39 Sol. Jo. 165; 
14 R. 185, C. A. 

‘Annotations :—Mentd. Dixon v. Bradford < District Railway 
Servants’ Coal Supply Soc., [1904) 1 K. B. 444; Re 
Lancashire & Yorkshire ast : cee Davis v. Lancashire 
& Yorkshire Bank, {1914} 1 nv. Groves, 
fae 1 Ch. 158; Croft v. Biay, TIE Kiet 343 ; Raikes 
ve, Og a ue 1K. RB. 576; avory v. Bavloy (1922), 38 38 

ads Shnmons v. Crossley. A a 

Araceae . grees (1924) 2 K. B. 


297. To be collected ‘from ciroumstances.] 
—BAXTER d. ABRAHALLV. BROWNE, No. 1042, post. 
298. To be collected from instrument |— 
Whether an instrument shall be a lease, or only an 
4 sieaeepeny for a lease, depends on the intention 
the parties, as it is to be collected from the 
instrument. Strong circumstances of incon- 














PART II. SECT. 2, SUB-SECT. 1. 

297 i. Dependent on intention of par 
ties—To be collected from Picutnatancos, ] 
~The question whether an agreement 
to lease operates as an immediate 
demise should be determined on the 
facts of each case.—SwWAMINATHA 
MUDALIAR v. RAMASWAMI MUDALIAR 


(1920), I. L. R. 44 Mad. 399.—IND. 


297 .}-Jo 
tee aoa (1841), 41.L R. 


297 a ———- --—-—,. }}— Where an 
ment for lease is in the form in which 
a lease ir by law required to be, & the 


venience apparent on the instrument, if it should 
be construed as a lease, indicate the intention of 
the parties that it should be an agreement only. 
Such asa stipulation that out of the rent mentioned, 
a proportionate abatement should be made in 
respect of certain excepted premises; for until 
that was apportioned, the lessor could not distrain. 
A stipulation that the tenant should hold at & 
under all usual covenants as between landlord & 
tenant where the premises are situate ; for it may 
be disputable what are usual covenants. 

Where there is an instrument by which it 
appears that one party is to give possession & the 
other to take it, that is a lease, unless it can be 
collected from the instrument itself that it is an 
agreement only for a lease to be afterwards made 
(LAURENCE, J.).—-MORGAN d. DOWDING v. BISSELL 
(1810), 3 Taunt. 65; 128 E. R. 27. 

Annotations :-—Consd. Dunk v. uate (1822), 5 B. & Ald. 
; Curling v. Mills ee on Man. & G. 173; Stratton 
Pettit (1855), 16 C. 420 Refd. Christie y. Lewis 
(ised) 2 Brod. & as a0 Chapman v. Bluck (1838), 
Bing. N. C. 187; oe d. Phill p wv. ee oa 

9 Ad. & El. 644; Jones v. Reynolds (1841), 1 ?. B. 


Doe d. Morgan v. Powell 0 844), 7 Man. n G. 980. ‘Mentd. 
Alderman v. Neate (1839), 4 M. & W. 704 











299. .]—PERRING v. BROOK, No. 816, 
post. 
800. ———.|—A., by deed, ‘“‘ in considera- 


tion of the rents, covenants, & agreements herein- 
after reserved & contained,’’ on the part of B., 
covenants to grant to B., at his request, a lease 
of a house; habendum for i ag ebay from 
a day past, ‘‘ but determinable ereinafter 
mentioned.’”’ B. covenants to lay ‘out a certain 
sum on the premises. & it is agreed that the 
lease shall contain a covenant for the payment of 
rent & other usual covenants; ‘‘ & also a cove- 
nant, as it is also hereby agreed, on the part of 
A. for the quiet enjoyment, etc.; & it is also 
fale that it shall be lawful for, &, in the event 
lease being executed, there shall be contained 
in the lease a proviso empowering B. to determine 
the tenancy or the lease,”’ etc. :—Held: a present 
demise. 
It is often very difficult to say whether a par- 


arties is to create 
t, without the exe- 
cution of any furt further instrament, it 
operates as a lease.— PUBLIC TRUSTEE 
BO ge (1898), 12 N. Z L. R. 


297 iv. ———-  ———.)—MMNILER v. 
JENNER, [1921] N. Z. L. R. 841.—N.Z. 


apr yieieeee of ene 
Seedee OG a tenancy under 


86; Jebb & 


Part I].—AGREEMENTS FoR LEASE. 


ticular instrument amounts to an t for a 
lease, or an actual demise. The question depends 
on the intention of the parties, as it is be 
collected from the instrument. Looking at the 
instrument in all its parts, I think effect will be 
given to the intention of the parties, by con- 
struing it as an actual demise rather than by 
treating it as a mere agreement for a lease 
(TinpaL, C.J.).—CURLING v. Mus (1848), 6 
Man. & G. 173; 7 Scott, N.R. 708; 12L. J. 0. P. 
aie 1L. T. 0. S. 257; 73. P. 884; 184 EB. R. 
801. ——- ———.]—- Whether an instrument is 
to operate as a lease or an agreement, depends upon 
the intention, to be collected from the instrument, 
& from the nature & condition of the subject- 
matter without reference to extrinsic circumstances 
or subsequent acts. By a memorandum made on 
Feb. 2, A. agreed to let & grant a lease to B. of ‘‘ the 
coal, iron-mine, stone, & fire-clay,’”’ under certain 
lands, at certain 3 argent royalties, for the term 
of seventy-years ; & it was provided that so much 
royalties as would amount to £50 a year should he 
worked or paid for during the term; the rent to 
commence in a year from the time a pit was sunk ; 


with power to work the minerals & to deposit 


rubbish, & make a wharf, as usually granted 
in leases of a similar nature, & as granted by C.; 


& to abandon & quit the same if at any time 


during the term B. should think fit, on giving six 
months’ notice ; to commence sinkin 
June 24; & A. engaged that he had not incum- 
bered such estate ; to contain the usual covenants, 
& as entered into by C. & A. engaged to sign a 
lease upon the said terms as soon as it could be 
prepared :—Held: this was not a lease but an 
agreement for a demise in future. 

If there had been any proviso for immediate 
possession, I should have thought it would have 
gone far to determine the case (COLTMAN, J.). 

If I could see an intention to give possession 
immediately, I should say that this circumstance 
added to the other matters, would induce me to 
hold the instrument to be a lease (COLTMAN, J.).— 
DoE d. MORGAN v. POWELL (1844), 7 Man. & G. 
980; 8 Soott, N. R. 687; 4 LL. T. O. 8S. 1344; 
8 Jur. 1123; 135 E. R. 397; sub nom. Doe d. 
MORGAN v. MORGAN & POWELL, 14 L. J.C. P. 5. 

302. ——.]-— GoRE v. Lioyp, No. 327, 
post. 





SvuB-sEcT. 2.—WHAT AGREEMENTS AMOUNT 
TO LEASE. 


See Part III., post. 


SuB-sEct 3.—Wuar AMOUNTS TO AGREEMENT 
FOR LEASE. 


A. In General. 


803. Future lease definitely contemplated.) — 
(1) A paper containing words of present contract, 
with an agreement that the lessee should take 

ion immediately, & that a lease should be 
executed in futuro, operates only as an agreement 
for a lease, & not as a lease itself; & therefore 
it necd not be stamped, if executed before 23 Geo. 3, 


c. 58. 
It plainly was not the intention of the parties 


a pit before 
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that such agreement should operate as a lease 
(AsHHuRsT, J.), 

(2) The trustee of a term to vent creditors, 
not having notice of an agreement for a lease before 
the grant of the term, may maintain an ejectment 
against the tenant in possession under the agree- 
ment. (3) A lease in writing, though not under 
seal, cannot be given in evidence, unless it be 
stamped.—GooDTITLE d. EstwicK v. WAY (1787), 
1 Term Rep. 735; 99 BE. R. 1349. 


Annotations -——As to (1) Consd. Poole v. Bentley (1810), 
12 Kast, 168; Pinero ». Judson (1829), 3 Moo. & P. 497. 
Refd. Doe d. Green & Coloombe v. Fidler (1795), Peake, 
Add. Cas. 33; Doe d. Bromfield ». Smith it808). 6 Hast, 
530; Colley v. Streeton (1823), 8 Dow. & Ry. K. B. 6223: 
Doe d, Pearson v. Ries yee) 8 Bing. 178; Warman v. 
Faithful (1834), 3 Nev. & M. K. B. 137; Chapman v. 
Bluck (1838), 1 Arn. 27. 


304. |—Dor d. Jackson v. ASHBURNER, 
No. 1040, post. 

305. .j|—A. agreed to let her house to B. 
‘* during her life, eur posing it to be occupied by 
B. or a tenant agreeable to A.,” & ‘a clause was 
to be added in the lease ”’ to give A.’s son an option 
to possess the house when of age :—Held: this 
was only an agreement for a lease, & not a perfect 
lease, the latter clause showing it to be executory : 
& a lease granted in pursuance of such agreement 
would only enure for the joint lives of A. & L.; 
& therefore B. having continued in possession of 
the premises under the agreement to the time of his 
death, his interest then determined, & A. might 
maintain ejectment against B.’s extrix. who had 
possessed herself of the premises.——DokE da. Brom- 
FIELD v. SMITH (1805), 6 Kast, 530; 2 Smith, K. B. 
570; 102 E. R. 1390. 

Annotations :—Refd. Doo d. Oldorshaw v. Broach (1807), 
6 Esp. 106; Poole », Bentley (1810), 12 Kast, 168. Doe 
d. Davenish v. Moffatt (1850), 15 Q. 1. 257. Mentd. 
Doe d. Tilt v. Stratton (1828), 4 Bing. 446. 

306. -|—A document by which A. ayrees 
to grant, & B. to take, a lease of certain premises 
for a certain term, at a certain yearly rent, is to be 
considered merely as an agreement, not Se 
a lease stamp, although no lease be prepared, & B. 
occupies during the whole of the term under such 
document. 

It is only an agreement for a lease, no present 
interest passes, I think the lessor might have 
turned deft. out next day (Best, C.J.).—-DHILLIPS 
v. HARTLEY (1827), 3 0. & P. 121, N. P. 

307. .J]—A. agrees to execute to B. a lease 
of all that messuage, etc., habendum to B., his exors., 
etc., for seven years, from June 24 next, at the 

early rent of £105 payable half hired | ; the lease 
iC contain covenants to pay rent to repair, 
with proviso for re-entry on non-performance of 
covenants: B. agrees to accept such lease & 
execute a counterpart, & B. further agrees, when 
the dwelling-houses on each side of the messuage 
hereby agreed to be demised shall be tenanted, 
to pay an additional yearly rent of £15 during the 
residue of the seven years; A. agrees, on or before 

June 24, to erect eight stp etc., several works 

to be done by A. were then specified, as to paper 

certains rooms, fix a range & stoves, hang bells, 
lay on water, etc.: & it is agreed that, Py the lease 
hereby agrced to be granted, the rent reserved 
shall he £120, & that, by a separate deed, to bear 

date the day after such lease, A. shall release to B. 

the annual sum of £15 out of such rent of £120; 

B. to prepare the lease at his own cost, to be 

approved of by A.’s solr. <A. to have the option 

of making the lease fourteen yeara. B. enterod 
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PART II. SECT. 2, SUB-SECT. 3.—A. 


308 i. Future lease definitely contemplated. }— 


PowER v. GRIFFIN (1887), 20 N. 8. R. (8 R. & G.) 52.—CAN. 


808 ii. ———.}+-W YSE v. BERESFORD (1850), 3 Ir. Jur. 226.——IR 
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Sect, 2.—Diatinction between lease and agreement for 
lease: Sub-sect. 8, A., B. & C.] f 


& paid rent to A., as first mentioned. No lease 
was executed :—Held : the contract was not a lease, 
but an ment merely.—RAawWwson v. EICKE 
(1887), 7 Ad. & El. 451; 2 Nev. & P. K. B. 423. 
Will. Woll. & Dav. 675; 71. J. Q. B. 17; 112 
E. R. 5389. 

308. a whee aa v. Hoop, No. 1080, post. 

309. ———.|—-Where an agreement was entered 
into between two parties by which the one agreed 
to let on lease, & the other to take, certain premises 
at a fixed rent, to commence from Michaelmas, 
then next ensuing, the lease to contain specified 
covenants, etc.:—Held: the above agreement 
did not amount to an actual demise.—BuRNELIL 
vy. CurTIS (1840), 4 Jur. 490. 

310. ———.]—— By _ arts. of agreement, dated 
May 2, 1838, deft. agreed with pltf. that he would 
grant him a lease of a messuage, etc., for twenty- 
one years, from Midsummer Day then next, at a 
rent of £45, payable quarterly on the usual days 
of payment in every year during the term, the 
first payment to commence on Sept. 29 then 
next; to be entered upon immediately by pltt., 
he having on the day of the date paid £25 to deft., 
& in the lease were to be contained covenants to 
pay the rent, to repair, etc., & all other usual & 
reasonable covenants, with a power to either 
party to determine the lease at the end of seven 
or fourteen years:—Held: this instrument 
amounted to an agreement for a lease only, & 
not to an actual demise; & pltf. was not entitled 
to recover as for the breach of an implied promise 
for quiet enjoyment.—BRASHIER v. JACKSON (1840), 
6M. & W. 549; 8 Dowl. 784; 9L. J. Ex. 318; 151 


KK. R. 6380. 
Aencalion :—Mentd. Tennyson v. O’Brien (1855), 5 E. & B. 











ae -———.]|—-CHAPMAN v. TOWNER, No. 544, 
oat. 
. 312. -} — Dor d. MorGan v. POWELL, No. 
301, ante 

813. .}—— Dor d. BAILEY v. Foster, No. 
831, en 

314. Although words of present demise 
used.|] — Paper, entitled memorandum of an 
agreement, between A. & B. & signed by them; 


expressing, that in consideration of £40 A. ‘‘ doth 
agree to let,” & LB. “ doth agree to take a messuage,”’ 
etc., at £40 per annum rent; ‘“ & it is further 
agreed”? that A. “shall not raise the rent nor 
turn out” B. so long as the rent is duly paid 
quarterly, & he does not sell any article injurious 
to A. in his business. Though the terms do not 
exclude the construction of actual demise, yet, 
the import of the whole looking to some future 
instrument, & a more permanent interest than 
from year to year, a demurrer to a bill for specific 
performance against A., who had succeeded in an 
ejectment, was overruled.—- BROWNE v. WARNER 
(1807), 14 Ves. 156; 33 E. R. 480, Li. OC. 3 sudbse- 
quent proceedings (1808), 14 Ves. 409, L. C. 
Annotations :—Oonsd. Re King's Leasehold Estates, Hz p. 
Kast of London Ry. (1873), L. R. 16 Eq. 522. 2 
Kusel v. Wateon (1879), 11 Oh. D. 129. Gonsd. Cheshire 
Lines Committee v. Lewia (1880), 50 L. J. _Q. B. 121; 
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LANDLORD AND TENANT. 


815. -—— Time given for preparation thereof 
—Before commencement of term.|—-TEMPEST v. 
RAwLina, No. 324, post. 

316. Express proviso that agreement not to 
operate as lease.|—Whether an agreement for a 
lease shall enure as a present demise, is a question 
of intention to be collected from the instrument ; 
therefore, where an agreement for a lease contained 
a stipulation as to the terms upon which the tenant 
should hold till a lease was granted, but also con- 
tained a proviso that it should not be construed or 
taken to operate as a lease or actual demise :— 
Held: it did not require a lease stamp.—PERRING 
v. Brook (1835), 7 C. & P. 360; 1 Mood. & R. 


510, N. P. 
Annotation :-—Refd. Curling v. Mills (1843), 6 Man. & G. 173. 


317. .}— ANDERSON v. MIDLAND Ry. Co., 
No. 537, post. 

318. Agreement for tenancy for three years.}— 
An agreement for a tenancy for three years is the 
same thing in effect as an agreement for a lease.— 
Re BARKER (1863), 7 L. T. 724. 

819. Instrument not described as lease —— No 
words of present demise.|—CLAYTON v. BURTEN- 
SHAW, No. 326, post. 





B. Uncertainty as to Rent and Occupation. 


320. Rent —- Agreement to abate.| — MORGAN 
d. Dowpinea v. BIssELL, No. 298, ante. 

321. .|—Landlord & tenant between whom 
there was a subsisting tenancy, agreed in writing 
for a letting of the farm upon different terms, the 
amount of the rent to be settled by valuation, & 
the tenant to find sureties for his paying the rent. 
The amount was not settled, & the sureties were 
not given :—Held: the instrument, although it 
contained words of present demise, did not operate 
as a lease, or alter the terms of the existing tenancy. 
—JOHN v. JENKINS (1832), 1 Cr. & M. 227; 3 
Tyr. 170; 21. J. Ex. 83; 149 E. R. 384. 


Annotations :—Distd. Chapman v. Bluck (1838), 1 Arn. 27. 
Avid. Jones v. Reynolds (1841), 1 Q. B. 506. Mentd. 
arris wv. Thirkell (1852), 20 L. T. O. S. 98 


-] — CHAPMAN v. TOWNER, No. 544, 








322. 
post, 
823. ———.]—GoRE v. LLoyp, No. 327, post. 
324. Occupation — Commencement  uncertain.} 
—An instrument, executed on Nov. 24, 1807, upon 
an agreement stamp setting forth the conditions 
of lotting a farm & the regulations to be observed 
by the tenant; that the term was to be from year 
30 year, the lands to be entered upon on Feb. 3, 
1808, & the housing on May 12; & that a lease was 
50 be made upon these conditions, with all usual 
sovenants ; at the foot of which deft. wrote ‘‘ I 
agree to take lot 1, the premises in question at the 
rent, etc. subject to the covenants ”’ ; is an agree- 
ment for a lease, & not a present demise; there 
being not only a stipulation for a future lease, but 
time given to prepare it before the commencement 
of the term, & no present occupation as tenant 
sontracted for. But after deft. had been let into 
possession under such agreement, & had paid rent 
under it:—Held: that was sufficient to satisfy 
count against him as tenant upon a demise, for 
of such agreement; such count stating that whereas 
.}—-M‘CREESH v. M‘QEOGH 





. : = ie CHENEY & BRECK v. TAYLOR (1844), 1 | 821 iv.—.] 
oe Gee phn ag U. C. R. 166.—CAN. (1873), L. R. 7 C. L, 236.—IR. 
[1924] 8. AS R. 288.—AUS, "| pitt tor'a year Beit ee orally fom | 821 v, ——.}--Kxnsime . KRoo- 
821 if, .}+-Memoranda or heads | have a written lease. It was not | MANN, {1908] T. S. 290.—S. AF. 
of ment, ascertaining no certain | shown that either the rent or the terms $21 vi. ——.]— ToTroy1 v. NcuKa 
amount of rent, bei properatery to | of the tenancy had been agreed upon : (1909), KE. D. C. 113.—S. AF 
& letting, & under which no rent had | —Held: nota lease, but an ment , ne 
been paid before the distress :—Held : ap Rigor ae he v. Stocks (1871), 31 8241. Occupation — Commencement 
not to constitute a present demise.— ! U. 0. R. 47.—OAN. uncertain.}—Re ALEXANDER, Ex p. 


Part II].—AGREEMENTS FOR LEASE. 


the plaintiff had demised, etc., & it was not 
necessary to state the whole of the agreement, if 
the part omitted did not qualify that which was 
stated.—TEMPrEsT v. RAWLING (1810), 13 East, 
18; 104 EK. R. 272. 


Annotations :—Distd. Doe d. Pearson v. Ries (1832), 8 Bing. 
‘ Mentd. Handford v. Palmer (1820), 2 Brod. & Bing. 


825. —— -} — A landlord has no right to 
distrain, unless there be an actual demise to the 
tenant at a fixed rent; &, therefore, where a 
tenant was in possession, under a memorandum 
of agreement to let on lease, with a purchasing 
clause, for twenty-one years, at the net clear rent 
of £63, the tenant to enter any time on or before 
a particular day :—Held: this only amounted to 
an agreement for a future lease, & no lease having 
been executed, & no rent subsequently paid, the 
landlord was not entitled to distrain——DUNK v. 
HUNTER (1822), 5 B. & Ald. 322; 106 E. R. 1209. 


<innotations :—Consd. Hamerton v. Stead (1824), 5 Dow. & 
Ry. K. B. 206. Distd. Mann v. Lovejoy (1826), Ry. & M. 
355; Staniforth v. Fox (1831), 7 Bing. 590; Warman v. 
Faithfull (1834), 5 B. & Ad. 1042. Consd. Vincent v. 
Godson (1853), 1 an eG. 384. Distd. Anderson v. Mid. 


Ry. (1861), 3 EB. & 

326. & determination.] — By an 
instrument under seal, A. agreed to take ~ 
hire of B. certain premises at a certain yearly rent, 
but no time was fixed for the commencement or 
determination of the interest. It was also agreed 
that A. should take at a valuation to be made on 
a future day, the fixtures, furniture, & stock in 
trade on the premises. The instrument had a 
stamp of £1 10s. impressed upon it :—AHeld: it 
was only an agreement for a lease, & the stamp was 
not sufficient. Sembile: it should have been a 
stamp of £1 15s., the instrument being ‘‘ a deed not 
otherwise charged ”’ in the sched. to Stamp Act, 
1815 (c. 184). 

In judging whether this be a lease or not, let 
us first Jook at the declaration. PItf. does not 
describe it as a lease, there are no words of demise, 
& the language as there set out is that of defts. 
alone. Looking at the instrument itself, I am 
satisfied that great injustice might be done by 
holding it to be a Jease. Was it the intention of 
the parties that it should operate as a present 
demise ? I cannot persuade myself that defts. 
ever consented so to consider it. Non constat 
when the interest was to commence, nor how long 
it was to continue (BAYLEY, J.).—(CLAYTON vt. 
BURTENSHAW (1826),5 B. & C. 41; 7 Dow. & Ry. 


K. B. 800; 108 E.R. 16. 
nae :—Distd Wilson v. Smith (1844), 12 M. & W. 


327. -| — The following document: 
‘* Memorandum of an agreement entered into this 
Jan. 31, 1840, between H., of the one part, & 
J., of the other part. The said J. hereby agrees 
to become the tenant of G. farm, at the customary 
time of entry, under the following conditions: 
viz., that the sum of £260 annual rent shall be paid 
at the usual time for the house, premises, & lands, 
as agreed upon; & the said B. agrees to lay out in 
the improvement & alterations of the farm-house 
& new sheds a sum not exceeding £200, with the 
understanding that spars for rafters shall be found 
from the estate; cartage of all materials, except 
stones for walls, to be done or found by J. 
(Signed) B., J.”’ :—Held: (1) a mere agreement for 
a future tenancy, not an actual demise, & therefore 
properly stamped with a£1 stamp ; (2) this agree- 
ment did not necessarily import, in point of law, 

















GRAINGER (1893), 11 N.Z. L. R. 682.— g80Nn ¢. EpmistTon, [1907] V. lL. R. 191. 
N.Z. —AUS. 





f. —— Duration uncertain. }-——-MORI- 
J.— VOL. XXX. 
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that the year’s rent was to be payable at the end 
of the year from the time of entry ; but it might 
be shown from the Seer iran We as or subsequent 
dealings of the parties, that their understanding 
was that the rent should become payable at an 
earlier period. 

_ (8) The rule which is laid down in all the cases 
is, that you must look at the whole of the instru- 
ment, to judge of the intention of the parties as 
declared by the words of it, for the purpose of 
seeing whether it is an agreement or a lease 
(ALDERSON, B.).—GoORE »v. Liuoyp (1844), 12 
M. & W. 463; 13 L. J. Ex. 366; 152 BE. R. 1279; 
sub nom. GORE v. LLoyp, Evans v. Lioyp, 2 


L. T. O. S. 329. 
Annotation :— 8 to (1) Folld. Doo d. Wood v. Clarke (1845), 
7 Q. B. 211. 


328. ———.] —-DoE d. Woop v. CLARKE, 
No. 339, post. 


C. Landlord Not in Position to Demise. 


329. Expectation of power to demise.] — An 
instrument on an agreement stamp, reciting 
that A., in case he should be entitled to certain 
premises on the death of B., would immediately 
demise the same to C., declaring that he did thereby 
agree to demise & let the saine, with a subsequent 
covenant to procure a licence to let from the lord, 
operates as an agreement for a lease, & not as an 
absolute demise.— DoE d. COORE v. CLARE (1788), 
2 Term Rep. 739; 100 HE. R. 398. 

Annotations :—Distd. Dow a. Green & Coleombe ¢v. Fidlor 

(1795), Peake, Add. Cas. 33; Doe d. Poarson v. ies (1832), 

S$ Bing. 178. Refd. Doo d. Jackson «. Ashburner (1793). 

© Term Rep. 163; Doe dad. Bromfield v. Smith (1805), 6 

Kast, 530; VPistor v. Cater (1842), 9M. & W. 315; Dov 

d. Bailey v. Foster (1846), 15 L. J.C. P. 2058. 

830. -}] — By agreement between P. & U., 
P. agreed to grant to H. a lease of land & the build- 
ings then standing thercon, & others to be erected 
thereon under the agreement, with the appurten- 
ances, as they then were & had been in the 
possession of 11., for a term of years to commence 
at a day then past, at a specified rent, payable 
on daysthento come; & P. agreed in four months 
to erect certain buildings on the land; & UH. 
agreed to take the lease & execute a counterpart, 
&, in the four months, to erect. certain other 
buildings on the land: & it was agreed that the 
lease should be granted immediately after P. 
should obtain his lease of the premises from M., 
under a then subsisting agreement between P. & 
M.; & that the lease from P. to Li. should contain 
like covenants, etc., to those in the lease from M. 
to P., & such other covenants as were usual in such 
leases: & H. agreed to pay the rent, as if the lease 
from TP. were already executed. If H. failed to 
pay such rent, or perform the agreement, the agree- 
ment was to be void so far as regarded the engage- 
menta of P.; & DP. might retain, or re-enter upon, 
& dispose of, the premises. If P. failed to perform, 
etc., he was to pay £500 to H., as liquidated 
damages :—IJ/cld : the instrument did not amount 
to a present demise, inasmuch as P. appeared by 
the agreement to have no present power to grant 
a lease; &, H. having entered & made default in 
payment of rent, P. could not distrain.—LIAYWARD 
v. HASWELL (1837), 6 Ad. & El. 265; 1 Nev. & 
P. K. B. 411; Will. Woll. & Dav. 158; OL. J. 
K. B. 116; 1 Jur. 54; 112 E.R. 101. 

331. Licence necessary — From lord of manor.] 
—By a memorandum of agreement, dated June 23, 
1842, made between A., as agent for & on behalf 








STOKES (1812), 2 Ball & LB. 68.—IR, 
F ——,J—-DALTON v. BARRY 
(1860), 12 Ir. Jur. 271.—IR. 
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Sect..2.—Distinction between lease and agreement for 
lease: Sub-sect. 8, C. & D. Sect. 3: Sub-eect. 1.] 


of the churchwardens of the parish of M., not 
meralng, them, of the one part, & B. of the other 
part, it was agreed, provided a licence could be 
obtained from the lord of the manor, & upon B. 
putting the premises into repair, that the church- 
wardens should grant a lease to B. for twenty-one 
years from Midsummer then next, under the clear 
yearly rent of £30 ; such lease to contain covenants 
for payment of rent & taxes, & to repair, insure, 
not to commit waste, etc., & all other usual & 

roper covenants, etc. ; & B. agreed to accept such 
ease, & execute a counterpart, etc., & that, until 
such lease & counterpart should be granted, the 
said yearly rent should be payable & recoverable 
by distress or otherwise, in like manner as if such 
lease & counterpart had been executed :—Held: 
this pees was properly stamped as an agree- 
ment. 

The Parte had some difficulty about a future 
lease, & in the meantime agree to take the best 
terms they can get. They therefore consent to a 
tenancy so long as they can agree. Whatever title 
A. had at the time he has now, because there has 
been no legal transfer of his legal estate. Lis 
title by estoppel is as good as ever (COLTMAN, J.).— 
Dok d. BAILEY v. Foster (1846), 3 C. B. 215; 15 
L. J.C. P. 263; 7L. T. 0.8. 208; 136 E.R. 86. 
Annotation :-—Mentd. Ford v. Ager (1863), 8 L. T. 546. 

332. From superior landlord.) — Rot- 
LASON v. LEON, No. 978, post. 


D. Fulfilment of Conditions in futuro. 

38383. By lessee — Observance of ‘‘ usual 
covenants.’*]—MorGAN d. DOWDING v. BI8sELL, 
No. 298, ante. 

834, Sureties to be found by lessee. 
JOHN v. JENKINS, No. 321, ante. 

835. By landlord — Acquisition of additional 
land.J—Do# d. JACKSON v. ASHBURNER (1793), 
5 Term Rep. 163; 101 E. R. 93. 

Annotations :— Distd. Doe d. Walker v. Groves (1812), 15 
Bast, 244. Consd. Minero v. Judson (1829), 6 Bing. 206. 
Refd. Doo d. Bromfield v. Smith (1805), 6 Kast, 530; 
Doe d Pearron v. Ries (1832), 8 Bing. 178; Warman v. 
Faithful (1834), 3 Nev. & M. K. B. 137; Doe d. Rogers 
vw. Pullen (1836), 2 Bing. N. C. 749; Chapman v. Bluck 
(1838) 5 Soott, 516; oe d. Morgan v. Powell (1844), 
(oD & G. 980. Mentd. Newberry v. Colvin (1830), 1 
336. Completion of premises.] — A tenant 

entered under an agreement, containing stipula- 

tions for a lease at £25 a year, & an engagement by 
the landlord to complete certain erections. The 
erections were never completed, & the tenant: 
never paid any rent; but being called on after 
some years’ occupation, said he was ready to pay 
what was due, provided the erections were com- 
pleted, & an allowance made him for the expense 
of some repairs :—Held: a demise at a rent certain 
could not be implied so as to entitle the landlord 
to distrain.—RBEGNART v. PORTER (1831), 7 Bing. 
451; 5&5 Moo. & P. 370; 9L. J. 0.8. C. P. 168; 
181 E. R. 174. 


Annotations Pras Marshall v. Schofield (1882), 52 
L. J. Q. B. 58. efd. Watson v. Waud (1853), 8 Exch. 335. 

















337, Repairs.}] — Rawson v. Eicxr, No. 
$07, ante. 

338. ——.]—GorE v. Lioyp, No. 3827, 
ante. 


PART II. SECT. 2, SUB-SECT. 3.—D. 

k. By lessee— Payment of de t. 
—AN x reement in writ r de kek 
A. & B. that, on paying 820, B. was 
to get possession of a farm of land, & 


the 
on 


no ‘njury, was 
retumed :-Held : 


aleo a lease for twenty-one years, at 

ye rly rental of £216 a year; & 
that B., ving up possession at the 
end of twenty-one 


gos having done 
to 1? money 
a 


LANDLORD AND TENANT. 


339. ———_ ———-.]—Agreement in substance as 
follows: ‘‘ Proposals for letting the M. & G. Farms 
in H. Quantity, 130 acres. erm twelve years, 
determinable,”’ etc. ‘‘ Rent £621. To farm the 
arable land upon the four-course system,’’ etc. 
‘All other covenants, except as above altered, 
contained in a draft lease, dated Dec. 1, 1824, 
granted by P. to J.” ‘June 8, 1835. Agreed 
to the above rent, provided the house & buildings 
are put into tenantable ares on a plan to be 
mutually determined upon & finally settled within 
one month from the above date.”’ fas oe by the 
landlord & the party intending to take :—Held: 
not a present demise, because the terms were to 
take effect only upon the performance of a con- 
dition, & it was not ascertained when the tenancy 
was to commence. 

As we do not know from this instrument when 
the holding was to commence, we cannot construe 
it as a present demise (PATTESON, J.).—DoE d. 
Woop v. CLARKE (1845), 7 Q. B. 211; 14 L. J. 





Q. B. 233; 5 L. T. O. S. 91; 9 Jur. 426; 115 
Ki. R. 468. 

340. ———- ——-.]—-TIDEY v. MOLLETT, No. 1308, 
post, 

341. Improvements.] — GORE v. LuoyD, 


No. 327, ante. 


342. Present terms uncertain & insufficient.|— 
Deft. wrote to pltf.; ‘‘ I shall be happy to take a 
lease of your iron ore at N., at a royalty of Is. 
a ton, & I will engage to work the ironstone, lime- 
stone, ore & manganese, in such relative pro- 
portions that the average produce of iron shall 
not excecd the usual average of the common ores 
of South Wales, which I believe to be about 40 
per cent. ; the term to be forty years from June 24 
next, & the sleeping rent £150 per annum;” 
the lease to be voidable on the lessee’s part, he 
giving six months’ notice & paying a fine, the 
amount of which, in different cases, was then 
stipulated ; ‘‘ the relative proportion of the iron 
ores in weight to be worked together to be 
ascertained by a competent person.”’ Pltf{. wrote 
in answer: ‘I agree to the terms contained in 
Hehe letter,” etc., ‘‘ & shall be ready to grant a 
ease conformable thereto from myself & all other 
proper parties, whenever you require me.’ Deft. 
afterwards wrote to pltf. proposing to take a lease 
of other lands of pltf.on the terms above mentioned. 
Pitf. wrote in answer: ‘‘ I agree to let R.,’’ deft., 
‘‘ a lease of my joint property,” the last mentioned 
lands, ‘‘ on the same terms I have granted him a 
lease of my independent property,” the first 
mentioned lands, ‘‘ commencing at the same time 
& paying the same sleeping rent & the same 
royalty per ton ’’ :—Held: in an action by pltf. 
on the contract as to the joint property, that the 
agreement, to be collected from the several docu- 
ments, was not a present demise. 

I do not pretend to reconcile all the cases. 

In all those where it has been held that a 
present demise took place there was either an actual 
present demise, immediate possession given, or 
something to show that possession, & the relation 
of landlord & tenant, were to commence before 
a lease was executed (PATTESON, J.).—JONES v. 
REYNOLDS (1841), 1 Q. B. 506; 1 Gal. & Dav. 62 ; 
10oL. J Q. B. 193; 113 BE. R. 1226. 


i] 


valid agreement for an executory 
demise for twenty-one years from the 
date of the payment of £20.— ERSKINE 
v. ARMSTRONG (1887), 20 L. R. Ir. 
his 296.— IR. 
constitute 


Part Il.—-Agrerekenrs ror LEASE. $7} 


Scr. si aaa ore FOR CONCLUDED 
NTRACT. 
Soun-secr. 1.—Orrer AND ACCEPTANCE. 


Offer & acceptance generally, see CONTRACT, 
Vol. XII., pp. 58-90. 

343. Necessity for clear offer & acceptance. |— 
A agrees by letter & verbally to take land on a 
building lease, & a rough draft is prepared, & fair 
copy & plan made, after which a new clause is 
inse at A.’s request, & agreed to by deft.’s 
fthe landowner’s] soir., all along acting for him ; 
after which A., having called for comptetion of the 
agreement, the solr. declines to complete. On 
bill filed for specific performance, & demurrer for 
want of equity :—Held: as no copy of the agree- 
ment was signed, & as it clearly appeared that the 
plans had still to be settled, & therefore the 
premises were not defined, the demurrer must be 
allowed.—ADAMS v. WHEATLEY (1854), 3 W. R. 96. 

344. ——-.]—Woobp v. Scart, No. ee sain 

raid ——.] — FORSTER v. ROWLAND, No. 416, 
post. 

346. -| — B. was tenant for fourteen years 
of two farms, the lease having been granted in 
1839 by deft.’s brother, who was entitled to three- 
fourths of the freehold, & deft., who was entitied 
to the remainder. During the term B. died, & 
pitf. became entitled to the lease. Deft.’s brother 
died, & his widow, who was entitled to the three- 
fourths for her lite, on the expiration of the term 
in 1858, agreed with pltf. that he should continue 
to hold on as tenant from year to year at the same 
rent. Deft. demanded an increased rent for his 
fourth, which pltf. agreed to give, & deft. thereupon 
agreed, in writing of Mar. 17, 1856, to grant a lease 
of such fourth for fourteen years from Michaelmas, 
1853 at the increased rent. On the death of the 
widow, in 1861, deft. became entitled to the 
entirety, & in Mar. 1862 he wrote to pltf. to say he 
clearly had a right to hold the farms for the time 
specified, but he must of course pay the same rent: 
for the other three quarters. n Mar. 25, 1862, 
pitf. wrote to deft. saying he quite agreed to pay 
the same rent for each quarter for the further three- 
quarters of the two farms from Michaclmas next, 
agreeably to the memorandum :—Held: pitf. 
was entitled to specific performance of an agree- 
ment for a lease for fourteen years from Michaelmas 
1853, with covenants similar to those contained in 
the original lease.—BEADEL v. PiTr (1863), 9 
L. T. 318; 9 Jur. N. S. 1194; subsequent pro- 
ceedings (1864), 11 L. T. 592. 








347. | — CAYLEY v. WALPOLE, No. 377, 
post. 
848. -]|—The agents of A., who had a lease 





of premises, No. 22, Belgrave Road, to dispose of 
wrote to 3. as follows: “*‘ We have been requested 
by D. to find her a lodging-house in this neigh- 
bourhood ; & we forward for your approval par- 
ticulars of two which we think most likely to suit.’’ 
Inclosed were particulars of two houses, one of 
which was No. 22, Belgrave Road, the terms for 
which were stated to be: Premium, 250 C28 ; 
rent, £80; & certain fixtures & planned furniture 
to be taken at a valuation. 8B. replied as follows: 
‘‘T have decided on taking No. 22, Belgrave Road, 
& have spoken to my agent, C., of etc., who will 
arrange matters with you if you will put yourselves 





in comnrunication with him. I leavé town this 

rnoon ; so, if you have occasion to writs to me, 
please address to Cirentester”’ :—Held: these 
two letters did not constitute a complete agreé- 
ment binding on B.—STANLEY v. DOWDESWELL 
le L. R.10C. P. 102; 895. P. 398; 23 W. R. 


349. ~——.]—CARTWRIGHT v. MILLER, No. 429, 
post. 


$60. ———.]—BUCHANAN v. HaminTton (DUKE), 
[2878] W. N. 61, H. L. 


Anneation :—Mentd. Inglis v. Buttery (1878), 3 App. Cas. 


351. -]— Moritz v. KNow1Es (1899), 43 
Sol, Jo. 529, C. A. 

8 Acceptance to be unqualified — 
Suggested new or different terms.j|—In order to 
constitute an agreement by letters, the answer to 
the written proposal must be a simple acceptance 
of the terms proposed, without the introduction 
of any new or different term.— HOLLAND v. EYRD 
(1825), 2 Sim. & St. 194; 57 E. R. 819. 

Annotations :—Apld. Lucas v. James (1849), 7 Flare, 410. 

Consd. Goodwin v. Fielding (1853), 1 W. R. 255. 

358. .}—A. proposed to B. to 
give him a certain sum for a thirty-one year’s leaso 
of a house, with possession on July 25, & a definitive 
answer was to be given within six weeks. 8B. 
about three weeks after the proposal wrote that 
he accepted it, & would give possession on Aug. 1. 
A. in a few days wrote, withdrawing his proposal. 
Some time after this, & just before the end of the 
six weeks, B. wrote that it was by mistake he had 
offered possession on Aug. 1 & stating that he was 
ready to give it according to the proposal :—Held: 
the letter of B. offering possession in Aug. was not 
an acceptance of A.’s proposal.— ROUTLEDGE v. 
CRANT (1828), 3 C. & P. 267, N. P.3; subsequent 
proceedings, 4 Bing. 653. 

354, -.}—On a treaty for an 
underlease, a memorandum of the terms of the 
intended agreement was preparéd, stipulating 
that the lease should contain all usual covenants, 
& also the covenants in the leases of the ground 
landlord, & the proposed lessce signed the memo- 
randum, accompanying his signature by the 
qualification that he agreed thereto, subject to 
there being nothing unusual in the leases of the 
ground landlord. A draft of the proposed lease 
was afterwards submitted by the lessor’s solrs. 
to the proposed lessee, who made some alterations 
& returned the draft with a request that the lessor 
would at once grant the lease as altered, or refuse 
it. ‘he lessor’s solrs. sent the draft back the same 
day, assenting to all the alterations except one, 
whereby the proposed lessee had expunged a clause 
in the draft restraining any assignment or demise 
by him without the consent of the lessor :—Held : 
upon the return of the draft lease not acceding to all 
the alterations, & in the absence of any proof 
that the lessor was previously bound by the terms 
as to unusual covenants introduced by the proposed 
lessee on his signing the memorandum, the contract 
was incomplete, the proposed lessec was at 
liberty to determine the treaty.—Lucas v. JAMES 
(1849), 7 Hare, 410; 18 L. J. Ch. 829; 14 L. T. 
O. 8. 308; 13 Jur. 912; 68 HK. R. 170. 


Annotations -—Mentd. Andrew v. Aitken (1882), 22 Ch. D. 
218; Hopev. Walter, [1900] 1 Ch. 257. 
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343 i. Necessity for clear offer & hotel certain upectiied con. | “ joaac, 


acceplance.}—WRIGHT v. ST. Grorge | 82 upon 
Coy 12 I. Ch. R. 226.—IR. ditions, & that 


Rice | clauses could 


il. a VILLE Uv. 
cats). 31 N. Z. L. R. 370.—-N.Z, the appcet.’s 


. if these conditions 
were accepted, then the further goneral 
be discussed : eld : 


acceptance of. these 


firm o —BIinkSTONE vw. - 
BURG (1907), T. S. 629.—8. AF. 

1, ———- Acceptance to be unqualified.) 
-~— WHITE v. M‘MAHON (1886), 18 
L. R. Ir. 460.—~IR. 
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355. ——- ——.]-—NESHAM v. SELBY, No. 
428, pss 

85 e | ant Pitf., ; a spinster, 
having signed an agreement for the lease of a house 
toher by deft., deft. subsequently signed it, & handed 


-it to his solr. with instructions not to part with 
it except on condition that pltf. obtained some 
responsible person to join in the lease, a condition 
which plitf. declined to fulfil:— Held: evidence 
was admissible to show that no agreement was come 
to between the parties, & the true effect of the 
transaction was that deft. declined to enter into 
an agreement on the terms of the written docu- 
ment, but at the same time made a counter offer 
which was rejected, & there was no agreement.— 
PaTTLE v. HORNIBROOK, [1897] 1 Ch. 25; 66 
L. J. Ch. 144; 76 L. T. 475; 45 W. R. 128; 41 
Sol. Jo. 81. 

857. Afterwards withdrawn.]—A 
person, who was in treaty for taking the lease of a 
house, stated, in a letter to the owner, that he had 
authorised his solrs. to settle the terms of his 
agreement. They subsequently sent the owner a 
draft agreement, signed by them, stating that its 
provisions were approved by their client, who 
afterwards refused to sign or acknowledge it :— 
Held: (1) in a suit for specific performance, the 
solrs. were agents in what they did, & that a defence 
under Stat. Frauds failed ; (2) an alteration made 
by the owner in the terms of the agreement, but 
not insisted on by him, did not vitiate the contract. 
—JOLLIFFE v. BLUMBEKG (1870), 18 W. R. 784. 

358. —— After contract com- 
pleted.J—CayLEy v. WALPOLE, No. 377, post. 

35 Offer— Without aeceplance Wiese: 
upon the letting of premises to a tenant, a memo- 
randum of agreement was drawn up, the terms of 
which were read over & assented to by him, & 
it was then agreed that be should, on a future day, 
bring a surety & sign the agreement, neither of 
which he ever did :—Held: the memorandum was 
not an agreement, but a mere unaccepted proposal, 
& the terms of the lotting, therefore, might be 
proved by parol evidence.—Dor d. BINGHAM v. 
roa (1820), 8 B. & Ald. 326; 106 E. KR. 




















Annotations :— Pine v. Warre (1825), 3 B. & C. 











600. Mentd. ord v. Tutin (1834), 4 Moo. & S. 166. 

360. -] — WARNER v. WIL- 
LINGTON, No. 413, post. 

361. Offer withdrawn.]|—-Deft. made 








pltf. an offer, to remain open for seven days, of 
the lease of deft.’s premises. Deft. the next day 
agreed to let the premises to R. Pltf. purported 
to exercise the option within the seven days, & 
claimed specific performance of the alleged con- 
tract as from the date of deft.’s offer :—Held: 
there being sufficient evidence of notice received 
by pltf. of acts inconsistent with the granting of 
the lease by deft. to pltf., the offer of deft. had 
been withdrawn & was not a continuing offer to 
the date of acceptance by deft., but if it had been, 
KK. having no notice before he entered into the 
agreement to take the lease of pltf.’s rights, R. 
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HILwaRD (1867), 27 U. Cc. RR. 111.— 
CAN. 


LANDLORD AND TENANT. 


would have a prior equity, & pltf. would not have 
been entitled to specific rformance.—CART- 
WRIGHT v. HooGSTOEL (1911), 105 L. T. 628. 


SuB-SECT. 2.—STIPULATION FOR FORMAL 
DOCUMENT. 


See, generally, CONTRACT, Vol. XII., pp. 83-89. 

Agreements for sale of land, see SALE OF LAND. 

862. Whether contract concluded—Intention 
of parties..—(1) If there is a signed paper, 
signed by an agent duly authorised thereto, 
which paper though agreeing to do something, 
leaves the subject matter of the agreement un- 
explained, but refers to another paper which 
contains the full particulars of the explanation, the 
two may be connected together [by parol evidence], 
so as to constitute a contract valid under Stat. 

Frauds. 

(2) The contract so constituted by the act of 
A.’s duly authorised agent will be binding on A. 
though the second paper may have been sent by 
the agent to A.’s solr., to put it into form, provided 
that the agent & the person with whom he was 
dealing, agreed that it should be sent for that 
purpose; but not otherwise. The act of sending 
such a paper to a solr. to have the matter reduced 
into form, affords generally cogent evidence that 
the parties do not intend to bind themselves till 
it is reduced into form.—RIDGWAY v. WHARTON 
(1857), 6 H. L. Cas. 288; 27 L. J. Ch. 46; 29 
L. T. O. S. 390; 4 Jur. N.S. 173; 5 W. R. 804; 
10 EK. R. 1287, H. L. 

Annotations :—As to (1) Conad. Baumann v. James (1868), 
3 Ch. App. 508. Apld. Long v. Millar (1879), 4.C. P. D. 
450; Cave v. Hastings (1881), 7 Q. B. D. 125. Refd. Lee 
v. Griffin (1861), 30 L. J. Q. B. 252; Heys v. Astley (1863), 

De G. J. & Sm. ; Jones v. Victoria Graving Docks Co. 


4DeQ. J. 
(1877), 2 Q. B. D. 314; Rossiter v. Miller (1878) 


3 App. 
Cas. 1124: Oliver v. Hunting (1890), 44 Ch. D. 205: 
Wade v. L 


-L. & N. W. Ry. (1920), 90 L. J. K. B. 593. 
to (2) Consd. Barker v. Allan (1859), 5 H. & N. 61. 
Bigg v. Strong (1857), 38m. & G. 592. Generally, 
James v. Rico (1854), 5 De G. M. & G. 461; Chinnock v. 
Kly (1864), 13 W. R. 176; Homfray v. Fothergill (1866), 
L. R. 1 Kq. 667 ; Brook v. Hook (1871), L. R. 6 Exch. 89 ; 
Vale of Neath Colliery Co. v. Furness (1876), 45 L. J. Ch. 
276; Shardlow v. Cotterell (1881), 20 Ch. D. 90; Durant 
v. Roborta & Keighley, Maxsted, {1900} 1 Q. B. 629; 
Thirkell ». Cambi, {1919] 2 K. B. 590. 

363. Essential terms included.]—In a 
suit for specific performance of an agreement, 
vague in its language, a ct. of Equity, having regard 
to the terms of such agreement, will consider the 
surrounding circumstances, & conduct of the parties 
in dealing with the property comprised in it, in 
the interval between the making of the agreement 
& the commencement of the suit for its enforcement. 

P. & co. entered into an agreement in writing 
with O. & co. for the transfer to them of the un- 
expired term of a lease held by P. & co. of land & 
houses at Shanghai, & to build or finish certain 
houses thereon; to proceed with the building at 
once; to consult O. & co.’s wishes in building the 
houses then in progress, & in building other houses 
not then commenced. O. & co. on their part, 
agreed to take the term so to be transferred, & to 
pa a certain rent divided into three portions, the 
iability for each portion to begin from the time 





ance contain all the terms agreed upon 
between the parties, the complete 


3621. Whether contract concluded— 363 iil. ———.]—The mere fact | contract thus arrived at cannot be 
Intention of parties.}—LEK v. PURDY | that the parties to an ment have | affected by subsequent negotiatione.— 
(1845), 2 U. Cc. R 193.—CAN, stipula that a formal] document shall DatLas v. TELFORD (1905), 25 N. Z. 


363 1. -———— Easential terma Seca at 
—STrEINHOFF v. BuRTOH (1866), 1 
C. P. 160.—CAN. 


363 ii. ——- -——.}—FAIRBAIRN v. 


come to. 


be executed does not by iteelf show that 
an enforceable agreement has not been 
If once a definite offer has 
been made & accepted 
cation, & the letters of offer & accept- 


L. R. 673.—N.Z. 

m. Particular stipulationse—Terms to 
be settled on the .}—RamJsoo 
MAHOMED v. HakmpaS MULLIOK (1925), 


without qualifi- 
I. L. R. 53 Cale. 695.— 


Part I].—AGREEMENTS FoR LEASE. 


when the house to which that portion related was 
finished by P. & co., & posseasion delivered over 
by them to O. & co. Both parties further agreed 
that a proper contract should be drawn for their 
mutual execution by a solr. named by them. No 
such contract, however, was executed. Possession 
was given, & the buildings altered by P. & co. at O. 
& co.’s instance :—Held: (1) the terms of the 
agreement expressed with sufficient clearness the 
intentions of the parties to bind them, from the 
time it was made, to do the several acts stipulated 
for each to perform; (2) the stipulation that a 
proper contract should be made by a legal adviser 
was so isolated from the other stipulations in point 
of sequence that it might be performed either 
directly after the signing of the memorandum of 
agreement or when possession was given of the 
first house specified, or at any subsequent time, 
either before or after the completion of all or any 
of the houses to be erected ; (3) that part of the 
agreement which provided that the wishes of O. & 
co. should be consulted in erecting the buildings 
was not so vague or indefinite as to render the 
contract impossible to be enforced, having regard 
to the surrounding circumstances, & to the fact 
of a part performance by O. & co., in respect 
of the buildings & alterations of the houses.— 
OXFORD v. PROVAND (1868), L. R. 2 P. C. 135; 
5 Moo. P. C.C. N.S. 150; 16 E. R. 472, P. C. 


Annotations :-—Generally, Mentd. Coatsworth v. Johnson 
(1885), Cab. & El. 542; Hembrow v. Talbot (1892), 36 





Sol, Jo. 712; Parkin v. South Hetton Coal Co. (1907), 

97 L. T. 98; Waring & Gillow v. Thompson (1912), 29 

T.L. R. 154. 

364. ——- -] — CAYLEY v. WALPOLE, No. 
377, post. 

365. -|—By a letter which contained 








all essential terms of a contract, deft. offered to 
take a lease of a number of houses from pltf., but 
there was this provision at the end: ‘‘ Such lease 
to be approved in the customary way by my solr.” 
The offer contained in this letter was accepted by 
pitf. Deft.’s solr. subsequently refused to approve 
the lease, or to complete :—Held: there was a 
binding, & not a conditional, contract, which must 
be specifically enforced. The meaning of the 
provision was, that deft.’s solr. was to see that 
nothing irregular or unusual was inserted in the 
formal] lease which was to carry out the agreement. 
—CHIPPERFIELD v. CARTER (1895), 72 L. T. 487. 
366. Particular stipulations— Articles to be 
drawn by counsel.}—-STuRGIoN v. PAINTER (1608), 
Noy, 128; 74 EB. R. 1092. 
snwuation :—Apld. Goodtitle v. Way (1787), 1 Term Rep. 


367. Terms of draft to be reasonable.|— 
A. by a letter agreed to take a lease from B. of 
certain property, ‘‘ provided the terms of the draft 
lease are reasonable in our estimation.’”’ H., in 
reply to this letter, wrote ‘‘ As to the terms of the 
lease, they will be of the usual character.”’ A. 
took no notice of this in his answer. A draft 
lease was sent to A. containing unreasonable 
covenant & he declined to take the lease. B. 
brought an action for specific performance, & 
in his reply stated that he was willing to waive the 
unreasonable covenants :—Held: (1) A., under 
the agreement made oy him, was entitled to see 
the draft lease before being bound, & the terms 
of the lease being unreasonable, was at liberty to 
decline to take it; (2) the a ment was not, as 
altered by B., that the lease should be in the usual 
terms.— WILCOX v. REDHEAD (1880), 49 L. J. Ch. 
539: 28 W. R. 795. 

368. ——— Agreement subject to approval of 
formal contract.}—By a written ent deft. 
agreed with pltf. to take a lease of a house for a 
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certain term at a certain rent ‘‘ subject to the pre- 
paration & approval of a formal contract.’’ No 
other contract was ever entered into between the 
parties :—-Held: there was no fina] agreement of 
which specific performance could be enforced 
against deft.— WINN v. BULL (1877), 7 Ch. D. 29; 
47 L. J. Ch. 189; 42 J. P. 280; 26 W. R. 280. 


Annolalions :-—Consd. Page v. Norfolk (1844), 70 L. T..781. 
d. Eadie v. Addison (1882), 53 L. J. Ch. 80. Avid. 
awkesworth v. Chaffoy (1886), 55 L. J. Ch. 335. Consd. 
Sewell v. Harrow & Uxbridge Ry. (1902), 19. T. L. R. 130 ; 
Watson v. McAllum (1902), 87 L. T. 547. Folld. Bromet 
v. Neville (1909), 53 Sol. Jo. 321. Apld. Santa Fé Land Co. 
v. Forestal Land, Timber, & Railwaya Co. (1910), 26 
T. L. R. 534; Von Hatzfoldt-Wildenburg ». Alexander, 
[1912] 1 Ch. 284; Rossdale». Denny, (1921) 1 Ch. 57. Extd. 
Cooke ¢«. Ridout, (1921] 1 Ch. 201. Gonsd. Chillingworth 
wv. Esche, [1924) 1 Ch. 97. Refd. Bertel v. Noveux (1878), 
39 L. T. 257; Clark ov. Robinson (1903), 51 W. R. 443; 
Love & Stewart v. Instone (1917), 33 T. L. R. 475; Allen 
v. Whiteman (1920), 89 L. J. Ch. 534. 


369. J—(1) It is not every excess 
of authority by an agent that will vitiate a contract, 
& where such excess is not unreasonable it will not 
operate to prevent specific performance of the 
contract. 

(2) Where an agreement by letters is made 
‘‘ subject to’ the approval of a formal contract, 
there is no concluded contract until such formal 
contract has been approved. Secus, where the 
stipulation is not conditional, but merely supple- 
mental.—BRroMET v. NEVILLE (1900), 53 Sol. Jo. 


321. 
Arter :—~As to (2) Apld. Rossdale v. Denny, (1921] 1 
. oT. 


370. Proper lease to be approved.] —A 
letter containing this sentence, ‘‘ a proper lease to 
be drawn up, with all proper clauses, & approved’ 
by me & my solr.,” is, if accepted, a sufficient 
statement of the terms to form a binding contract. 
—EADIE v. ADDISON (1882), 52 L. J. Ch. 80; 47 
L. T. 543; 31 W. BR. 320. 

871. ——— Subject to suitable agreements being 
arranged between solicitors.|—Pitf. having in- 
formed deft. of his willingness to let his top flat 
for eight years at a yearly rent of £300 he received 
on Feb. 25, 1924, a telephone message from deft. 
that he would take the flat on the terms arranged, 
& on Feb. 26, 1924, a letter in which deft. said : 
‘‘ Confirming my conversation over the telephone 
this afternoon, subject to suitable agreements 
being arranged between your solrs. & mine, & 
subject to your carrying out the decorations of the 
top flat at your house 117 Park St.... I am 
prepared to take the flat for a period of eight 

ears, at an inclusive rental of £300 per annum 
including all rates, taxes, etc. ...’’ Pltf. replied 
that he had sent deft.’s letter on to his solr. & 
that application was being made to the head land- 
lord for permission to make the altcrations. A 
correspondence ensued between the solrs. on either 
side. On Mar. 17 the alterations were put in 
hand & by Mar. 31 a draft lease had been approved 
with the terms commencing from Mar. 25, Pltf.’s 
solrs. had made a note on the draft: ‘If the 

remises are not ready for occupation & use by 

ar. 25 the landlord will hand over a letter to the 
effect that the rent is not to commence until the 
premises are ready for occupation,” & at the foot 
of this deft.’s solr. had added: ‘‘ I observe. It 
is of course agreed that the alterations arranged will 
be carried out to the tenant’s reasonable satis- 
faction.’? On Apr. 4 plitf.’s solra. intimated that 
they were ready to exchange lease & counterpart 
& that the landlord had signed a letter as proposed. 
On Apr. 11 deft. refused to go on with the matter. 
In an action by pltf. for specific performance :— 
Held: the expreasion ‘‘ subject to suitable agree- 
ments being arranged between your solrs. & mine ”’ 
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was a condition precedent to any concluded bargain 
& did not make the solrs. agents to conclude the 
bargain; & accordingly there was no absolute 
contract between the parties that pltf. could 
enforce by virtue of the letter of Feb. 26, 1924, 
& the antecedent telephonic conversation, or by 
reason of this letter & the subsequent dealings 
between the solrs., including the draft lease & the 
notes thereon.—LOCKETT v. NORMAN-WRIGHT, 
[1925] 1 Ch. 56; 04 L. J. Oh. 123; 132 L. T. 532; 
69 Sol. Jo. 125. 


SuB-sEcT. 8.—CONTRACT By AGENT. 


372. General rule.]|—BroMeET v. NEVILLE, No. 
369, ante. 

873. Authority of agent—Insufficient authority 
—No contract.]—A. was tenant for life with a power 
to lease by deed duly executed under her hand & 
seal, reserving the best yearly rent. Pitf. entered 
into possession, é& expended money in building 
under an agreement for a lease evidenced only by 
the memorandum in writing entered in the book 
of A.’s authorised agent, ss fre not by the agent 
himself, but by his clerk, although in evidence to 
have been approved by him, & according to the 
usual course of business. A. died; & on a bill 
for specific performance against the remainder- 
man, held, first, no sufficient agreement in writing, 
not being signed by an agent properly authorised, 
&, if it had, yet the memorandum not containing 
some of the material terms of a lease, which were 
left to be made out by parol evidence; secondly, 
not to be established as a parol agreement in part 
performed, both as it was not the agreement of | the 

rincipal, nor of the authorised agent, & also 

ecause the remainderman had been guilty of no 
fraud upon which to charge him with the convey- 
ances of the contract. Also, pltf. not entitled to 
compensation from A.’s representatives for money 
laid out by him on the faith of the alleged agree- 
ment, such compensation being in the nature of 
damages, & the fault lying in pltf.’s own negligence. 
ao v. SUTTON (1817), 3 Mer. 237; 36 H. R. 


Annotations :—Consd. Potter v. Peters (1895), 64 L. J. Ch. 
357. R ; & A 


efd. Bird v. Boulter (1838), 4 B . 443, 
Mentd. Trotman v. Flesher, Flesher v. Trotman (1861), 
3 Giff. 1; Onions v. Cohen (1865), 3 Hem. & M. ; 
Landed Estates Co. ¥. hee (isto) 21 L. T. 384; 
ene v. Millar (1877), 6 Ch. D. 153 ; Marshall v. orzidge 
(1881), 19 Ch. D. 233; Joliffo y. Baker (1883), 11 Q. B. D. 
255; He Lander & Bagley’s Contract, [1892] 3 Ch. 41; 
Edwards vo. Jones (192t), 24 L. T. 740. 

$74. To let—As land agent or steward.]— 
Semble: the owner of an estate in answer to an 
Inquiry from an intending lessee, said: “ B. 
te es all eal affairs & you are to treat with him.” 
This does not imply that B. had aythority to enter 
into a alee Cire t.—RBineway v. WHARTON 
I 54), 3 De .M. & G. 677; 2 Eq. Rep. 889; 22 
.T. 0.8. 265; 2 W.R. 137; 48 EH. R. 266, L. C. ; 
qffd. (1857), 6 H. L. Cas. 238, H. L. 
i, 


Annotgtjons :-—Refd. Thirkell v. (sus) g ei? ae 
ker v. Allan (1 a8) 


b 
Mep . James v. Rice (1854), 5 De G 
v. trong (1857), 3 8m. & G. oP Bar 
Bei get fame Ut beet 
(1864), 18 Wwe R.176: Hom “Foth ) 
) 
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L. R. 1 Eq. 567; Baumann © James ‘aes ’ Ch. oe. 
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; Oliver v. Hunting (1690 - D. 205; Durant 
Hoberts & Keighh Tadnened, Ueag ngs 5, Durant ». 
PEN Why. L080) BOE. Fee, iP eee Wade 
—— ——.]—See, further, AGENCY, Vol. I 
p. 826, Nos. 428-431. f a < 

—- ——.]—See, further, AGENCY, Vol. qs Pp. 
825, 326, Nos. 423-427. 

875. —— To let tenant into possassion.]—It 
is doubtful whether an agent to let a house has an 
implied general authority to let persons into 
possession, but slight evidence will be sufficient 
to show an ae authority.—SLACK v. CREWE 
(1860), 2 F. & F. 59. 

376. Need not be in writing.|—Hearp »v. 
PILtey, No. 398, post. 

877. Proof of authority — Letters of 
principal.|—(1) The ct. will consider that a con- 
cluded agreement has been arrived at by corre- 
spondence when once the cardinal points are 

efinitely proposed by one party & accepted by 
the other, & a reference to a more formal] agreement 
or subsidiary non-essential stipulations, will not 
take away from the effect of the agreement or 
understanding come to by the letters. 

(2) Whatever may have been the intention of 
the solrs. in sending this more formal agreement, 
there is nothing in that transaction which can take 
away from the effect of the clear andlenstanaung 
to be collected from the letters. It has been sai 
that the letters & correspondence are those of the 
agents of defts., & that that agent was not duly 
authorised ; that defence is impossible considering 
that the last act of the agent in the matter which 
concludes the agreement, is to enclose in his own 
letter one from defts. agreeing to the proposed 
stipulations (STUART, V.-C.).—CAYLEY v. WALPOLE 
aoe 39 L. J. Ch. 609; 22 L. T. 900; 18 W. R. 

378. ——— Termination of authority — Death 
of landlord.]—After some negotiations, a landlord, 
by his agent, stated, in a letter to the tenant, the 
terms on which he would renew his lease, but 
added, he would expect an answer within a month. 
The landlord died seven days afterwards, & on the 
following day the tenant & agent, both of whom 
were then ignorant of the death, met, & the tenant 
signed his acceptance of the terms :—Held: there 
was no binding contract.—CarRR v. LEVINGSTON 
(1865). 35 Beav. 41; 55 E. BR. 809. 

379. Duty of agent—To inquire as to eligibility 
of tenant.]—Pltf. employed deft. as house agent 
to let a house for her on commission. In an action 
for introducing an insolvent tenant :—Held: it 
was properly left to the jury upon the evidence to 
say whether it was part of deft.’s retainer to make 
reasonable inquiries as to the eligibility of the 
tenant.—HEyYSs v. TINDALL (1861), 1 B. & S. 296 ; 
30 L. J. Q. B. 362; 9 W.R. 664; 121 E. R. 724 ; 
sub nom. HAYES v. TINDALL, 2 BF. & F. 445; 4 
L. T. 408. 

880. Ratification of acts of agent— Bringing 
action on lease.]—In case for an injury to his 
reversion, pltf. declared that the premises in 
question were in the occupation of P. as tenant to 
him :—Held: the allegation was sufficiently 
proved by showing that P. bad been let into 
possession by, & paid rent to, a cestui que trust, to 
whom pitf. was trustee.—VALLANCE v. SavaGE 
(1881), 7 Bing. 595; & Moo. & P. 576; 9 L. J. 
0.8.6. P. 181; 181 E. B. 230. 

Annotations :—Consd. Jolly v. a anaes ha lelideg os 
43 H. oN. 493. Wentd Higham. Babett (1839), y 
881. —— Lessee let into possession.|—(1) Tha 

ct. will not refuse to decree the sree performance 
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of an agreement on the ground that one of the 
contracting parties has mistaken its legal affect. 
(2) The leasee having been put into ion 
of the farm under the agreement :—Held: the 
lessor was precluded from disputing the agent’s 
authorit y.—POWELL v, SMITH (1872), L. R. 14 Eq. 
aan 41 L. J. Ch. 734; 26 L. T. 754; 20 W. R. 


Annotations :—Ae to (1 ‘ v. Sanderson, 
pest) 2 Ch. 834. Bd eT enn ka ETD 
38.L. T. 171. Generally, Mentd. Eastes v. Russ, (10141 
882. Personal lability of agent — Expression 

of intention in contract.) — Deft. by a written 

agreement expressed to be made by himself on 
behalf of B. of the one part, & pitf. of the other part, 
stipulated that he would execute a lease of certain 
pene to pitf. These premises were proved to 

elong to B. :—Held: deft. was personally liable. 

—NORTON v. HERRON (1825), 1 C. & P. 648; Ry. 

& M. 229, N. P. 

Annotations :—Folld. Tanner v. Christian (1855), 4 FE. & B. 
591. Refd. Burton v. Langham (1848), 5 C. B. 92. 

383. .|—A written agreement was 
expressed to be made ‘‘ Between C. for & on behalf 
of N., of the first part, & T. of the second part.” 
By it ‘‘C., on the part of’? N., agreed to let to T. 
certain premises for a term of years, T. paying 
rent to ‘‘ C. for the use of’? N. No auction to he 
held on the premises without the ‘‘ consent in 
writing of ©. on the part of’? N. T. to take a 
lease, & execute a counterpart thereof ‘' when 
called upon to do so by C. on the part of " N.C. 
signed this is his own name. N. did not sign it. 
In an action by 7. against C. for not completing the 
lease :—Held: it sufficiently appeared to be the 
intention of the parties that C. should himself 
contract ; & therefore he was personally liable.--- 
TANNER v. CHRISTIAN (1855), 4 E. & B. 591; 3 
C. L. R. 1366; 24 L. J. Q. B. 913 1 Jur. N. 
519; 3 W. R. 204; 119 BE. R. 217. 

Annotations :—-Consd. Ogden v. Hall (1879), 40 L. T. 751. 
Refd. Mare ». Charles (1856), 5 BK. & B. 978; Paice v, 
Walker (1870), L. R. 5 Exch. 173; Gadd v. Houghton 
(1876), 33 L. T. 811; Chapman v. Smith, [1907) 2 Ch. 97; 
Universal Steam Navigation Co. vw. McKelvic, [1923] 
eta 492. Mentd. Lennard v. Robinson (1855), 5 BE. & LB. 
384. 

357, ante. 

Description of parties acting through agent — 
Compliance with Statute of Frauds.]—See Nos. 416, 
419, 435, post. 

See, also, SALF OF LAND. 














.|}—JOLLIFFE v. BLUMBERG, No. 


Sect. 4.—-EVIDENCE OF CONTRACT. 
Sus-sEctT. 1.—WRITTEN MEMORANDUM, 
A. Jn General. 

See, now, Law of Property Act, 1925 (c. 20), 
as. 40, 53-55; Stat. Teed ss. 1,3, 7, 8, 9, &, gene- 
rally, CONTRACT, Vol. XIIL., pp. 118 ef seq. 

885. All material terms to be Included.] — 
BuoreE v. SUTTON, No. 373, ante. 

386. .j—A tenant applied to the landlord’s 
solrs. as to the renewal of his lease. The solrs. 
sent him a report by a surveyor, who recommended 
the granting a lease for fourteen years at a given 
rent if certain repairs were done by the tenant. 
The tenant wrote back assenting to the repairs 
& rent, but asking for a term of twenty-one years. 
No final agreement was come to, but some months 
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385 1. <All material term-. to be in- 
cluded.}—-Where in an agreement for a 
Jease it is a condition precedent to the 


contract of tenancy that certain altera- 
tions are to be made, these alterations 
become an ecsscntial 
tract, &, under Stat. 
set out in the agreement.—WaTSON v. §, AF, 


375 


afterwards a negotiation having proceeded between 
the tenant & landlord without the intervention 
of the solrs., the landlord wrote a letter 

the tenant a lease for fourteen years “‘ at the ren 

& terms agreed upon,” to which the tenant wrote 
back an unqualified acceptance :—Held: parol 
evidence was admissible to connect the report & 
the tenant’s previous letter with the subsequent 
letters; & it being conclusively established that 
there had never been rtd other rent or terms agreee 
upon than those mentioned in the report, there 
was a sufficient memorandum in writing to satisfy 
Stat. Frauds. 

The report provided for the tenant doing certain 

specified works & ‘‘ other works’ upon the aed 
erty, & estimated the expense at from £150 to 
200. The specified works being such as must 
evidently cost nearly that sum eld : there was 
no such uncertainty as to prevent specific perform- 
ance. 

In all cases where there is a reasonable doubt 
or a reasonable ground for doubting whether the 
parties sought to be bound by a conducted agree- 
ment intended more than negotiation. I think 
the ct. should hesitate to enforce specific per- 
formance (SELWYN, I..J.).—BAUMANN v. JAMBS 
(1868), 3 Ch. App. 508; 18 L. T. 424; 32 J. P. 
643; 16 W. R. 877, C. A. 

Annotations :-—Refd. Long v. Millar (1879), 4 Cc. P. D. 450; 


B. D. 125: Thirkell wv: 


Cave vo. Hastings (1881), 7 Q : 
Stokes v. Whicher, (1920) 


Cambi, (1910] 2 K. B. 600; 

1 Ch. 411. 

887. ——.]—MARSHALL v. BERRIDGE, No. 480, 
post. 

388. ——— Whether terms of collateral agree- 
ment to be included. }]—~ Declaration stated that deft. 
wished pltf. to hire of her a house, & furniture for 
the same, at the rent of, etc.; & thereupon, in 
consideration that plitf. would take einai ar 
of the house partly furnished, & would, if complete 
furniture were sent into the house by deft. in a 
reasonable time, become tenant to deft. of the 
house, with all the furniture, at the aforesaid rent, 
& pay the same quarterly from a certain day, to 
wit, etc., deft. promised pltf. to send into the houae, 
within a reasonable time after pltf.’s taking 
possession, all the furniture necessary, etc. :— 
Held: deft.’s agreement to send in furniture was 
an inseparable part of a contract for an interest 
in lands, & therefure came within Stat. Frauds, 
s. 4, which, in the case of such contract, requires 
the agreement, or a memorandum thereof, to 
be in writing.—-M@ECHELEN v. WALLACE (1887), 
7 Ad. & Fl. 49; 2 Nev. & P. K. B. 224; Will. 
Woll. & Dav. 468; 6L. J. K. 13. 217; 112 E.R. 
389; sub nom, MICHELIN v. WALLIS, 1 Jur. 402. 


trnitations :—Folld. Vaughan v. Hancock (sab) 3C. B. 
766. Refd. Wright v. Xtavert (1860), 24 J.P. 405; Angell 
vw. Duke (1875), L. R. 10 Q. B. 174. 


389. ——.]—PItf. agreed to let a house 
to deft., & to sell him certain furniture & fixtures 
therein, & to make certain alterations & improve- 
ments in the house; & deft. agreed to take the 
house. & to pay for the furniture & fixtures & 
alterations :—Held: this was an ment 
relating to an interest in land, within Stat. Frauds, 
8. 4.—-VAUGHAN v. HANCOCK (1846), 8 C. B. 766; 
16L.5.C.P.1; 8. T. 0.8. 118; 10 Jur. 926; 
136 E. R. 307. 

390. J|—PItf. sued upon an agree- 
ment, before the making of which, he & deft. had 
been negotiating concerning his tenancy of 


i adc (1890), 9 N. ZL. RR. 216,.— 











v. AMEE . 


art of the con- 885 ff. ———.}— Konia ROO 
DEEN & Sons (1921), 42 N. L. RK. 276.—- 


rauds, must be 
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deft.’s house furnished. Pltf. had objected to 
become tenant on the terms proposed on the ground 
that the house wanted repairs & the furniture was 
insufficient ; deft. then in order to induce, as he 
in fact thereby did induce, pltf. to become forth- 
with tenant upon the terms without requiring 
pltf. to do any repairs or add any furniture pre- 
viously to the commencement & creation of such 
tenancy, verbally promised pltf. within a reason- 
able time after the tenancy commenced to do the 
repairs & add the furniture required; & there- 
upon afterwards, in consideration that pltf. at 
the request of deft. had so forthwith as aforesaid 
become tenant to deft., deft. promised that he 
would within a reasonable time do the repairs 
& add the furniture required. Pltf. averred the 
performance of all conditions precedent, & that 
pltf. would not at all perform his last mentioned 
promise :—Held: upon demurrer to the declara- 
tion, that the agreement sued upon was collateral 
to that concerning the tenancy ; the consideration 
was good, & the agreement not being within Stat. 
Frauds, s. 4, need not be in writing.—ANGELL v. 
DUKE (1875), Iu. R. 10 Q. B. 174; 44 L. J. Q. B. 
78; 32 L. T. 25; 39 J. P. 247; 23 W. R. 307; 
subsequent proceedings, 32 L. T. 320. 
Annotations :——Consd. Boston v. Boston, (1904) 1 K. B. 124. 
Refd. Carter v. Salmon (1880), 43 L. T. 490; Burtsal v. 
Bianchi (1891), 65 L. T. 678; De Lassalle v. Guildford, 


[1901] 2 K. B. 218; Re Banks, Weldon v. Banks (1912), 
56 Sol. Jo. 362: Michael v. Phillips (1923), 130 L. T. 142. 


391. Reference to future agreement.]— 
Plea of Stat. Frauds to a bill for specific per- 
formance of an agreement to grant a lease ‘‘ subject 
to certain agreements to be drawn up & signed 
immediately.” Plea allowed.—SaNnsom v. PROLE 
(1842), 12 L. J. Ch. 25. 

392. Entry by steward—-In manorial contract 
book.]|—The bare entry of a steward in his lord’s 
contract book with his tenants, is not an evidence 
itself, that there is an agreement for a lease between 
the lord & a tenant.—CHARLEWOOD v. BEDFORD 
(DUKE) (1738), 1 Atk. 497; 26 E.R. 314. 


Annotations -~Apld. Wills «. Stradling (1797), 3 Ves. 378. 
Mlentd. Williams v. Byrnes (1863), 1 Moo. P. Cc. CG. N.S. 





893. Endorsement on draft agreement.] — If 
a party has entered into a parol agreement for a 
lease, & a draft of it is prepared, though the agree- 
ment is void under Stat. Frauds, yet by an indorsc- 
ment referring to the lease, on the draft by the 
party, admits the agreement, it being in writing is 
sufficient within the Statute.— SHIPPEY v. DERRISON 
(1805), 5 Esp. 190. 

394. Pencil memorandum in note book.] — 
W. lets premises to V. upon a contract written in 

encil by V., & signed by him in a note book 

elonging to W.; both act under the contract, but 
V. ultimately alleges non-performance by W. of 
certain things not contained in it, & W. makes 
like charges. On a claim for specific performance, 
decree for specific performance made without costs. 
—WALLER v. VIGURS (1853), 2 W. BR. 51. 

395. Parol agreement to take other premises 
in lieu of agreed premises—Effect of.]|—A. held 
under B. under a written agreement of lease, & 
afterwards verbally agreed to take other premises 
in lieu of the first on the same terms :—Held: 


396 i. Written admission of agreement 
— Letters. }—Specific performance of an 
agreemont for a lease decreed against 
the owner of the estate, thou not 
originally binding on him, he havi 
by a letter subsequently written consti- 
tuted it an agreement, by which, under 
Stat. Frauds, he was bound.—Powr.u 


WHITE v. 
L. & 8S. 357.—IR. 


v. DILLON (1814), 2 Ball & B. 416.—IR. 
396 li. ———— ——. }—- Pa ME 
(1768), Wallis by Lyne 10.—IR 

396 ——.)—- HARTLY & 
WILKINSON (1794), Ridg. 
n. Minute of lease— Prepared by 


LANDLORD AND TENANT. 


this was a new contract by parol on the terms of the 
first contract, & not an alteration of the terms of 
that contract.—GILES v. SPENCER (1857), 3 C. B. 
N.S. 244; 26L. J.C. P. 287; 21 J. P. 727; 5 
W. R. 883; 140 EB. R. 734. 

Annotation :—Mentd. Re River Swale Brick & Tile Works 

(1883), 52 T.. J. Ch. 638. 

396. Written admission of agreement—Letters.] 
—Q. agreed by parol to grant a building lease to 
J., & a draft lease containing the terms was 
approved & engrossed. O. was then induced to 
alter his mind, & his agents wrote to J. as follows: 
‘‘ In consequence of the deputation from the town 
council, O. will not trouble himself to increase 
the rental of Moorlands, & he has gone away 
without executing the lease, & as he will not return 
for a month the matter must stand over until his 
return, when he will go to the castle & judge for 
himself as to the effect of a house in the scenery.”’ 
In a subsequent letter O.’s agents wrote: ‘‘ I am 
instructed to inform you that after the pressure 
which has been put upon O. he will not carry out 
the agreement to grant a lease which your client 
alleges he has entered into, unless compelled to do 
so by the Ct. of Ch.” :—Held: (1) in a suit for 
specific performance, these expressions constituted 
no memorandum of the contract in writing within 
Stat. Frauds; (2) the answer in the suit, which 
admitted the parol contract & the engrossment of 
the lease, but insisted on the defence of the Statute, 
did not constitute such a memorandum.—J ACKSON 
Vv, OGLANDER (1865), 2 Ilem. & M. 465; 13 L. T. 
16; 13 W. R. 986; 71 E. R. 544, 

397. ——— Answer in Chancery.] — JACKSON 
v. OGLANDER, No. 396, ante. 

398. Pleading—Sufficiency of statement.]—A bill 
for specific performance of an agreement to grant 
a lease, which was made by plaintiff, through an 
agent, did not state the letter which constituted 
the agreement, or that there was such a letter; 
but only that the agent informed pltf. that the 
lessors had written & sent a letter agreeing to 
let the premises; but, as a later paragraph of 
the bill alleged that the agent had entered into 
the said agreement as agent of pltf.:—Held: (1) the 
passages coupled together constituted a sufficient 
statement that there was an agreement in writing ; 
(2) it was not necessary that the bill should state 
that the appointment of the agent by pltf. was 
by writing.— HEARD v. PILLEY (1869), 4 Ch. App. 
548; 388 L. J. Ch. 718; 21 L. T. 68; 33 J. P. 
628; 17 W. R. 750, L. JJ. 

Annotations :—As to (1) Consd. Cave vr. Mackenzie (1877), 

46 L. J. Ch. 564; James v. Smith, (1891) 1 Ch. 384. 


Generally, Mentd. Chattock v, Muller (1878), 8 Ch. D. 177; 
ltochefoucauld v. Boustead, [1897] 1 Ch. 196. 


899. Production of memorandum — Necessity 
for—In action for use & occupation—Disclosure of 
existence of memorandum in evidence.|—In an 
action for use & occupation it is not a ground for 
nonsuit that pltf. does not produce a written 
agreement under which the premises are held if the 
evidence given by pltf. in support of his case does 
not disclose the existence of such an agreement.— 
Fry v. CHAPMAN (1836), 5 Dowl. 265. 





B. Separate Documents. 


See Law of Property Act, 1925 (c. 20), ss. 53-55 ; 
Stat. Frauds, ss. 1, 8, 7, 8,93; &, generally, CoN- 
TRACT, Vol. XII., pp. 136-142, Nos. 916-967. 


solicttor.}—In a suit of specific per- 
formance of a verbal agreement to 

nt a lease :—Held: a minute of a 
ease for three or five years, propared 
under instruction by deft.’s solr. 
established the main fact of the letting. 
—FORAN v. STAFFORD (1878), 6 Nfid. 
L. R. 151.—NFLD. 


Rv. WHITE 
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400. May be read together.]— Ripaway v. 
WuHanrton, No. 362, ante. 

401. -]—One paper referring to another, 
in which the terms of an agreement are stated, will 
constitute a contract sufficiently executed accord- 
ing to the provisions of Stat. Frauds: but where 
the first paper was in these words, “‘ I agree to let 
the premises in 1., containing, three stables, etc. 
for the same rent & subject to the same con- 
ditions that I hold them myself” :—He/d: thie 
paper, even though ratified by the proposed lessee, 
as it did not state the duration of the term, did 
not contain enough to constitute a memorandum of 
an agreement sufficient to satisfy the Statute.— 
FITZMAURICE v. BAYLEY (1860), 9 H. L. Cas. 78; 
37. T. 69; 6 Jur. N.S. 1216; 8 W. R. 750; 11 
HK. R. 657, H. L.; affg. S. C. sub nom. BAYLEY v. 
FITZMAURICE (1857), 8 E. & B. 664, Ex. Ch. 


alunotations :— Consd. Clarke v. Fuller (1864), 16 GC. B. N.S. 
24. Refd. Dale v. Humfrey (1558), FE. B. & E. 1004; 
Austin v. Newham, [1906] 2 K. B. 167. 








402. Letters.]—VERLANDER v. Copp, No. 
437, post. 
408. —— & memorandum.) — WARNER 





a. WILTINGTON, No. 413, poat, 

04. |—By Stat. Frauds the 
agreement as relating to an interest in Jand must 
be in writing, signed by deft., the party sued. It 
need not, however, be all in any one writing, & a 
letter signed by her referring to & ascertaining 
the terms of the agreement, would be sufficient. 

In an action on an alleged agreement by deft., 
to let to pltf. a furnished house, an agreement 
having been drawn up by pitf., & sent to deft., 
who returned it unsigned, & sent a letter, in which 
he wrote, ‘' T approve of the agreement, & will sign 
it’’; but, before it was signed, refused to carry 
it out, on the ground that she found pltf., while 
assuring her that he meant to use the house only 
as a private residence, was actually adyertising 
it as a boarding house :—/J/eld: (1) if the letter 
amounted to an adoption of it as a final agreement, 
it would be sufficient within Stat. Frauds; (2) if 
deft. was deceived into adopting it, by a wilful 
mis-statement as to the deft.’s object, that would 
support the plea of fraud. Fraud lies in the 
wilful misrepresentation of any material matter 
of fact present & existing ; not in a promise, the 
breach of which is something future. It is not 
enough even that there has been fraud, unless the 
pene upon whorn it was practised was deceived 

y it into making the contract (CROMPTON, J.).— 
CAVALEIRO v. PUGET (1865), 4 F. & F. 537. 

405. &  surveyor’s report.} — 
BAUMANN v. JAMES, No, 386, ante. 

40 & telegrams.|—-Where the pro- 
posed vendor wrote: ‘I have let this house to 
you, the proposed puichaser on the following 
terms, etc. (stating the terms at length,’’) to which 
he replied, ‘‘ At the risk of being thought capricious 
& irresolute, I have to ask you if you will for a 
pecuniary consideration allow me to withdraw 
from my obligation to take your bouse & farm, 
etc.,”’ & in the subsequent correspondence the 
proposed purchaser referred to his “ engagement,” 
etc. :—Held: the contract could be inferred from 
the tenor of this correspondence with certain 























telegrams taken tagether, & specific performance 


PART II. SECT. 4, SUB-SECT. 1.~—B. 


400i. May be read _ together.j}— 
Popa ELvioTr (1885), 15 L. R. Ir. 


PART II. SECT. 4, SUB-SECT. 1.—C. 


of.}—An agreement for 


o. § t 
a lease & a sale of a stock-in-trade 


which said that the lease was to be 
‘“‘of the whole premiser used by the 
vendor in connection with the busi- 
ness,’’ & which showed that premises 
were thore on which 
business in a certain town :—J/eld: 
to give a sufficiently definite descrip- 
tion of the premises to he leased to 
enable parol evidence to be given of 
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decreed ag aca v. ARROWSMITH 
(1868), 18 L. T. 755. 
407. Documents not clearly connected.) 
PRICE v. GRIFFITH, No. 666, post. 
408. Admissibility of parol evidence to connect 
is rulers v. WHarRTON, No. 862, 
a 





409. ———.]—- BAUMANN v. JAMES, No. 386, 
ante. 

as ——.]— Bropie v. St. Paut, No. 798, 
post, 

See, also, SALE OF LAND. 


C. Description of Property. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 63-55; Stat. Frauds, ss. 1, 3, 7, 8, 9 

411. Necessity for.]— DoLiina r. EvANs, No. 
127, post. 

412. Description substantially definite — Subse- 
quent settlement of detail—Boundaries.}|—(1) A., 
by contract in writing, agreed with B. to take a 
lease of ‘‘ those two seams of coal known as ‘‘ the 
two-feet coal ’’ & the “ three-fect coal ’’ lying under 
lands hereafter to be defined in the Bank End 
estate,” & B. agreed to let to A. ‘*’ the before- 
mentioned scams of coal” :—Held: the contract 
was sufficiently definite to enforce, & the true 
construction of it was, that the boundaries of the 
estate, which consisted of about twenty-seven 
acres, were to be thereafter defined. 

(2) A draft lease was prepared by the lessor, in 
pursuance of a written contract, which was not 
objected to by the lessee, who afterwards refused 
to complete :—Held: the draft lease could not 
be used for the purpose of controlling or explaining 
the contract itself. 

(3) Pltf. had worked the coal under his estate, 
but abandoned it as unprofitable. Twenty years 
afterwards deft. cleared the pit & examined the 
coal in the shaft with other persons, & subsequently 
contracted for a lease. The colliery turned out to 
be worthless :—Held: deft. could not resist a 
specific performance, on the ground of pltf. not 
having communicated the fact of his having worked 
the mine & found it unprofitable. 

(4) A person contracting for the lease of a mine 
cannot resist its performance, on the ground of 
his ignorance of mining matters, & of the mine 
turning out worthless.—HAYWoop v. Cops (1858), 
25 Beav. 140; 27 L. J. Ch. 468; 31 L. T. O. S. 
48; 4 Jur. N.S. 227; 6 W.R. 304; 53 FE, RR. 589. 

See, also. SALE OF LAND. 


ND. Description of Parties. 

See, now, Law of Property Act, 1925 (c. 20), ss. 
53-55; Stat. Frauds, ss. 1, 3, 7, 8, 9, & generally, 
Contract, Vol. XII, pp. 143-148, Nos, 068- 
1014. 

413. Lessor—Sufficiency of identification — 
Memorandum & letters.)}—-A memorandum of 
agreement for a lease for twenty-one years was 
signed by the intended lessee, but not by the lessor, 
& named referees. Lessor’s agents prepared a 
draft lease, & wrote to the lessee, saying they hoped 
on a certain day to have the agreement prepared 
& ready for inspection; to this the lessee replied 
by a letter making an appointment, & hoping 


what they consisted, & to satisfy Stat. 
Frauds.—Scott & SHRPPARD v. MILLER 
{1921] 3 W. W. R. 163.—CAN, 


PART II. SECT. 4, SUB-SECT. 1.—D. 

. We" followed by signatures.) 
— Where a document uses the word 
‘‘ wo” & signatures follow, the parties 
are sufficiently identified to satisfy Stat. 


he carried on 
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& F. (a).) 


all would be satisfactorily arranged. The lessee 
refused to complete :—Held; there was an agree- 
ment sufficiently signed by the lessor, but the 
agreement imported a proposal merely, & was not 
an unconditional agreement; & a demurrer to 
the lessor’s bill was allowed. 

If it can be ascertained who is the intended 
lessor from some other document which is 
sufficiently connected with the memorandum by 
clear reference, that will cure the defect of the 
memorandum. I think deft.’sletter ... showing 
that pltf. was the intended lessor does contain 
a sufficient reference to the memorandum to supply 
the omission of the lessor’s name_ therein 
(KINDERSLEY, V.-C.).—WARNER v. WILLINGTON 
(1856), 3 Drew. 523; 25 L. J. Ch. 662; 27 L. T. 
O. 8S. 194; 20 J. P. 774; 2 Jur. N. 8S. 433; 4 
W. RH. 5381; 61 EB. R. 1002. 


Annotations :—-Apld. Williams v. Jordan (1877), 6 Ch. D. 
517. RBefd. Skelton v. Cole (1857), 1 De G. & J. 587; 
Bourdillon v. a a 24 L. T. 344; Lovesy v. 

e : @ 


Palmer, [ apie] 2 Ch. : ntd. Bonecke v. Chadwicke 
(1856), 4 W. R. 687; Hmith «. Neale (1857), 2 C. B N.S. 
67; Liverpool Borough Bank v. Eccles (1859), 4 H. & N. 


139; Reuss v. Picksley (1866), L. R. 1 Exch. 342; Dickin- 
son v. Dodds (1876), 2 Ch. D. 463; Coombs v. Wilkes, 
{1891} 3 Ch. 77; Filby v. Hounsell, [1896] 2 Ch. 737. 
414. .J—An offer in writing to take a 
lease of a theatre signed by the intending lessees 
& attested by the lessor’s agent but not naming 
the lessor & only addressed to him as “ Sir” 
followed by an acceptance in writing by the agent 
addressed to & received by the intending lessees, 
but likewise not naming the lessor, which letter 
was not signed by them nor referred to in any 
other writing :—J/eld : not to be an agreement in 
writing under Stat. Frauds so as to entitle the 
lessor to have the same specifically performed.— 

WILLIAMS y, JORDAN (1877), 6 Ch. D. 517; 46 

L. J. Ch. 681; 26 W. R. 230. 

Annotations :— - P fae be th. 23; 
Reta. Filby Sg een ie chasn ee 
415. Acting through agent — Agent not 

hi authorised.|—CLARKE v. FULLER, No. 435, 

post. 

416. Tenant—Acting through agent—Authority 
of agent.|——Deft. having proposed to take a lease 
of certain premises for the term of seven years, a 
draft lease was prepared, to which deft. made some 
objections. le ultimately took it away to be 
settled by his solrs. Deft.’s solrs. returned the 
draft to pltfs.’ solrs., with the following letter : 
‘* We have seen our client & have altered the draft 
lease in accordance with his instructions. We 
trust there will be no impediment to prevent an 
early completion, & shall be glad to receive the 
draft as soon as you can, that we may engross the 
counterpart.” Pitfs.’ solrs. replied, returning the 
draft & engrossment of lease & counterpart, 
stating that, according to the practice where there 
1s no stipulation on the subject, the lessor’s solr. 
invariably prepares both lease & counterpart :— 
Held : there was no evidence of any contract 
binding deft. to take the lease ; & no memorandum 
of any contract sufficient for that purpose within 
Statute of Frauds, sect. 4. 

There is not a particle of evidence to show that 
deft. authorised [his solrs.] to sign a contract to 
bind him (MartTIN, B.).—ForsTER v. ROWLAND 
(1861), 7 H. & N. 108; 30 L. J. Ex. 396; 7 Jur. 
N.S. 998; 158 E. R. 410. 














W. R. 188 ; 6 O. W. N. 16 


FE da BENNETT vu. STODGELL (1914), 
17D, L. R.885—0AN,. = | 


PART II. SECT. 4, SUB-SECT. 1.—E. 
- What {ts sufficient re— 
Solicitor # signature on ert bo Mooa 
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417, —— of identification — Not 
named in body of memorandum.]—By a memo- 
randum of agreement pitf. agreed to let a certain 
brickfield for five years, ‘‘ the tenant’ to pay a 
certain rent & royalty. Only the name of pitt. 
appeared in the body of the agreement, but it was 
signed by deft. & pltf.:—Held: it could not be 
reasonably inferred that deft. signed the agreement 
in any other capacity than that of tenant, & there- 
fore so far as regarded Stat. Frauds the agreement 
was valid.—STOKELL v. NIVEN (1889), 61 L. T. 
18; 56T7. L. R. 481, C. A. 

418. Receipt of money acknowledged.]} 
—A landlord verbally agreed to grant his tenant, 
the assign of an existing lease of the “‘ Warden 
Arms,’’ a further lease of twenty-four years for 
a fine of £50, on receipt of which sum in cash the 
landlord signed & handed to the tenant the follow- 
ing memorandum : In consideration of your having 
this day paid me the sum of £50. ... I hereby 
a further lease of 








agree... to grant you... 

twenty-four years of ... the ‘‘ Warden Arms” 
. . . to run immediately after the expiration of 
. . . the now existing lease. . . .’”” The name of 


the proposed lessee was not stated in this memo- 
randum :—Held: for the purpose of Stat. Frauds, 
the proposed lessee was sufficiently described as 
the person who had paid the £50. 

Qu.: whether the reference to a further lease 
would by itself have identified the proposed lessee 
with the existing tenant.—CaRR v. Lyncn, [1900] 
1 Ch. 618; 69 L. J. Ch. 345; 82 L. T. 381; 48 


W. R. 616. 
Annotation :—Consd. Stokes ». Whicher, [1920] 1 Ch. 411. 


419. Acting through agent — Parol 
evidence to identify principal.]|—Correspondence & 
documents passed between H., the solr. of pltf., 
& the solrs. of defts. by which the terms of a lease 
to be granted by defts. were arranged. Pitfé. 
alleged that the agreement was that the lease was 
to be granted to a co. to be formed by pltf., & 
that H. made the agreement on behalf of pltf. 
In the documents relied on by pltf. as constituting 
the memoranda of the alleged agreement, pltf. 
was not named or referred to as a contracting party, 
& the persons for whom H. purported to act were 
described as his ‘‘ clicnts,’’ in the plural :—Held : 
on the true construction of the documents & 
correspondence relied on, H. was not intended to 
be bound by the alleged contract ; that being so, 
parol evidence could not be given that pitf. was the 
principal of H., or that defts. know him to be such ; 
& there was no memorandum in writing of the 
alleged agreement sufficient to satisfy Stat. 
Frauds, & therefore no binding agreement upon 
which pltf. could sue.—LOvESY v. PALMER, [1916] 
2 Ch. 233; 85 L. J. Ch. 4813; 114 1. T. 1033. 
Annotation :-—~-Mentd. Keen v. Mear, [1920] 2 Ch. 574. 

See, also, SALB OF LAND. 








E. Signature. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 538-55; Stat. Frauds, ss. 1, 3, 7, 8, 9; ; 
generally, Contract, Vol. XII., pp. 152-160, 
Nos. 1053-1143. 

420. What is sufficient signature—Signature in 
partnership name.]|—An agreement for wares id 
premises, under hand only, was signed ‘“ H. 
Curtis & Co.’’; & it appeared that there were 
two persons trading under that firm, but it was 
not proved, through the absence of the attesting 
witness, in whose handwriting it was signed :—~ 





v. LORD RaGLaN & St. ARNAUD GOLD 
Mrinina Co. (No LiaBiuiry) (1878), 
4V. L. R. (E.) 138.—AU8, 





Part [].—AGREEMENTS FoR LEASE. 


Held: upon evidence, that both persons acted in 
the business, there wag sufficient.proof of an execu- 
tion by the .— EVANS v. CURTIS (1828), 
2C. & P. 296, N. P. 

421. ‘‘ Approved by me, A. B.’] — 
PARKER v. SMITH, No. 618, post. 

422. Position of signature—ImmateriaJ—If in- 
tention to sign clear.|—Provided the name be 
inserted in an instrument in such a manner as to 
have the effect of authenticating it, the requisition 
of the Act with respect to signature ig complied 
with, & it does not matter in what part of the 
instrument the name is found.—OQGILVIE v. 
FOLJAMBE (1817), 3 Mer. 53; 36 E. R. 21. 
Annotations :—Consd. Caton v. Caton (1867), L. R. 2 H. lL. 

127. Mentd. Evans v. Jackson (1836), Donnelly, 147; 

A.-G. vw. Dixon (1842), 1 Y. & C. Ch. Cas. 614; Clive 

v. Beaumont (1848), 1 De G. & Sm. 397; Cowiey v. Watts 

(1853), 22 L. J. Ch. 591; Cox v. Middleton (1854), 2 Eq. 

Rep. 631; McMurray »v. epee (1868), L. R. 5 Kg. 527; 

Naylor v. Goodall (1877), 47 L. J. Ch. 53; Shardiow tv. 

Cotteroll Sate 20 Ch. 1D. 90; Ellis v. Rogers (1885), 29 

Ch. D. 661; Plant v. Bourne, (1897) 2 Ch. 281; Shears v. 

Thimbleby (1897), 76 L. T. 709; Bank of Now Zealand 

v. Simpson, [1900] A. C. 182; G. W. Ry. & Mid. Ry. e. 

Bristol! Corpn. (1918), 87 L. J. Ch. 414; McGrory ve. 

Alderdale Estate Co., {1918} A. C. 503; Auerbach v. 

Nejson, [1919} 2 Ch. 883. 

4238. In body of agreement.] — The mere 
circumstance of the name of the party being 
written by himself in the body of a memorandum 
of agreement for a lease will not constitute a 
signature within Stat. of Frauds.—Srokks v. 
MooRE (1786). 1 Cox, Eq. Cas. 219 ; 29 BE. R. 1137. 
Annotations :—Refd. Ogilvie v. Foljambe (1817), 3 Mer. 

53; Caton v. Caton (1867), L. R. 2 H. L. 127. Mentd. 

Thornbury v. Bevill (1842), 1 Y. & C. Ch. Cas. 554. 

424. At head of document.] — A memo- 
randum of a contract is sufficiently signed within 
Stat. Frauds, s. 4, if it contains the terms of the 
contract & the name of the party charged, & is 
given by him to the other party under circumstances 
which show a recognition of the name as it stands for 
his own. 

A letter containing proposed terms of a contract 
between B., the sender & the sendee, written out 
by the sender, upon paper bearing a printed head- 
ing, ‘‘ Memorandum from BR.” :—Held: a sufficient 
note in writing to charge B.—TQURRET v. CRIPPS 
(1879), 48 L. J. Ch. 667; sub nom. ToRReET v. 
CRIPPS, 27 W. R. 706. 

Annotations :-—Expld. Hucklesby v. Hook (1900), 82 L. T. 

117. Refd. Kuckton v. L. & N. W. Ry. (1916), 87 L. J. 


K. B. 234. Mentd. Pe New Durham Salt Co., Stevenson's 
& Quin’s Caser (1890), 2 Meg. 360. 











F. Commencement and Duration of Term. 
(a) Necessity for Expression. 

See, now, Law of Property Act, 1925 (c. 20), 
ss. 53-55; Stat. Frauds, ss. 1, 3, 7, 8, 9; &, 
generally, CONTRACT, Vol. XII., pp. 150, 151, 
Nos. 1084-1087. 

425. Commencement.] — Where an undated 
written contract for a lease omits to state the 
period of commencement, & contains nothing from 
which it oe be inferred, a specific performance 
of it cannot be enforced as a written contract.— 
GILBERT v. HALL (1831), 1 L. J. Ch. 15. 

426. oe v. FULLER, No. 435, post. 
427. -|—(1) An eement for a lease, in 
order to be sufficient within Stat. Frauds, must 
state the property, the price paid, & the interest 
to be parted with. 


PART Il, SECT. 4, SUB-SECT. 1.— 
F. (a). 


425 i. Commencement.)— LONSDALE 
ot RO ResEE (3915), 17 W. A. L. R. 


425 fi, ——-.}--An agreement is not 








which 


sufficient to satisfy Stat Frauds, from 
it does not appear wit 
tainty when the term is 
CARROLL vp. WILLIAMS 
160.—CAN. 
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(2) Where, in an agreement for a lease, no time 
for commencement, & no term, were specified, a 
demurrer, for insufficiency of the agreement 
within Stat. Frauds, to a bill for specific per- 
formance, was allowed with costs.—DOLLING v, 
EVANS (1867), 836 L. J. Ch. 474; 15 L. T. 604; 31 
J.P. 375; 15 W. R. 304. 

428. .}] — Pitf., in a bill for specific per- 
formance of an agreement to take a lease of a 
house, alleged & produced evidence of a verbal 
agreement which was denied by deft. In order to 
take the case out of Stat. Frauds, pitf. relied on a 
letter written by deft., in which deft. agreed to 
take the house for seven years on certain terms, 
but in which the day of the commencement of the 
lease was not mentioned ; & on another letter from 
deft. mentioning the day of commencement, & 
adding terms to which pltf. did not agree :—Held 
there was no memorandum of agreement sufficient 
to satisfy the requirements of Stat. Frauds.— 
NzsyHaM v. SELBY (1872), 7 Ch. App. 406; 41 
L. J. Ch. 651; sub nom. NELSHAM vu. SELBY, 26 
L. T. 568, L. JJ. 


Annotations :—Consd. Cartwright «. Miller (1877), 36 L. T- 
898 ; Jaquos v. Millar (1877), 6 Ch. D. 153. Expld. White 
vw. Hay (1895), 72 L. T. 281. 








429. .} — Action for specific performance 
of an agreement to take a lease of a house. In 
order to take the case out of Stat. Frauds pltf. 


relied on a letter, written by deft., in which ‘' the 
term ’’ was stated ‘‘ to be for twelve years,” but 
the day of the commencement of the term was not 
mentioned; & in the same Ictter referring to 
certain covenants, deft. ‘“‘ suggested that they be 
similar to those contained in A.’s lease :— Held; 
on demurrer, (1) there never was any concluded 
agreement between the partics ; & (2) if there had 
been an agreement, there was no memorandum of 
the agreement, in writing, sufficient to satisfy 
Stat. Frauds, as the commencement. of the term 
was not stated.- -CARTWRIGHT v. MILLER (1877), 
36 L. T. 398. . 
Annotation :—As to (2) Distd. Jaygues v. Millar (1877), 6 

Ch. D. 153. 

430. .}—An agreement for a Icase, in 
order to satisfy the requirements of Stat. Frauds, 
must contain all the material terms of the Icage to 
be granted ; accordingly, the date from which the 
term is to commence must be either definitely 
stated in the agreement or must be clearly ascertain- 
able by reasonable inference from the language 
of the agreement. The mere fact that the agree- 
ment bears a date does not, except in the case of 
an actual present demise, show that the date of 
the agreement is to he the date of the lease.— 
MARSHALL v. BERRIDGE (1881), 19 Ch. D. 233; 61 
L. J. Ch. 320; 45 L. T. 500; 46 J. P. 270; 380 
W. RK. 03, C. A. 


Annotations :-—Consd. Furness v. Bond (3888), 4 T. L. 2. 
67: Re Lander & Bagley’s Contract, (1892} 3 Ch. 41. 
Id. Humphery v. Conyhbeary (1895) 80 Ty . 40; 
Ekwardee. ones (1921), 124L. T. 740. Retd. Rock Portland 
vement e ke res at meee Ch. a Me: v. 
Aylward (18 ATL. T. 543 Oxford Corpn. v. Crow 
69 L. T. 228; Gurtis v. B. U. R. T. Co. (1912), 28 T. L. a 
353; Berners v. Fleming, {1026] Ch. 264. 
431. 


-}—In order to satisfy the requirements 
of Stat. Frauds, s. 4, the written memorandum 
of a contract for the grant of a lease must, either 
expressly or by reasonable inference, state the time 
at which the term is to commence.—HUMPHERY 








QA0BCO OF CaNana,{[1918]3 W.W. R. 
838: 43 D. L. R. 337.— CAN. 
425 iv. ——.}—Whuirr v M‘MaHon 
(1886), 18 L. R. Ir. 460.—IR. 
ovicH v, BMITH 


ia to begin 
0 - 
(1882), 1 U. R. 


426 v. -——.}—Ban 
$25 ill, ——.}—MITOHRLL v. Mopt- | (1907), 27 N. Z. L. R. 73,-—-N,2, 
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Sect. 4.—-Evidence of contract: Sub-sect. 1, F.. (a) 
& (b), & G.; sub-sect. 2, A. & B.]) 


v. CONYBEARE (1899), 80 L. T. 40; 15 T. L. R. 
162, C. A. 
432, ——.]——By an agreement dated Sept. 2, 
1918, deft. agreed to grant a lease for ninety-nine 
years of certain property to pltf., & pltf. agreed to 
pay deft. the sum of £2 10s. as ground rent, & it 
was declared as follows: ‘‘ A legal lease to be 
drawn out after” deft. ‘‘ gets possession of the 
whole... land & premises on Sept. 29 next.” 
Deft., at the time when the foregoing agreement 
with pltf. was executed, had entered into an 
agreement for the purchase of the whole of some 
land, & the premises required by pltf. formed part 
of that land. Deft.’s agreement provided that 
the purchase should be completed on Sept. 28, 
1918, Sept. 29 (Michaelmas) being a Sunday :— 
Held: no concluded agreement had been arrived 
at between the parties because no date was 
defined by the agreement of Sept. 2, 1918, either 
ey or by implication, from which the 
proposed term of the lease of ninety-nine years 
was to begin, the fixing of the date of the beginning 
of the term of a lease being essential to the validity 
of the lease. —EDWARDS v. JONES (1921), 124 L. T. 
740, C. A. 

438. Duration.] — The ct. will not decree a 
specific performance of an agreement for a lease 
to be collected from letters where there is no 
definite term expressed for which the lease was to 
be granted nor any reference aliunde by which it 
might be ascertained. But semble, otherwise if 
the letters had been more explicit, or had afforded 
any criterion for defining the object of the parties.— 
oe TREVELYAN (1814), 1 Price, 64; 145 








434. -] — FITZMAURICE v. BAYLEY, No. 
401, ante. 
435. .}—Pitf. advertised a house, to be let, 


referring for particulars to E., a house agent. 
Deft. called upon E., & proposed to take up the 
house from the following Michaelmas Day at a 
certain rent, & wrote down a specification of 
alterations & repairs which he would require to 
have done; & E., without his assent, wrote to 
pitf., communicating to him deft.’s proposal, 
with a copy of the specification of repairs, & telling 
him that he had already set about doing them. 
In an action brought in a county ct. for a year’s 
rent, or for the breach of the contract, the above 
letter was tendered in evidence on pltf.’s part, but 
was rejected by the judge; & pltf. was non- 
suited :—Held: the letter was properly rejected ; 
&, assuming that it was admissible as a letter 
written & signed by an agent duly authorised for 
that purpose by deft., it was not such a memo- 
randum of the bargain as to satisfy Stat. Frauds, 
8. 4, inasmuch as it was a mere proposal & did not 
specify the commencement or the duration of the 
term, so as to amount to evidence of a contract. 
The statute says that the memorandum must 
be signed by the party to be charged or some other 


4338 i. Duration.}—It is doubtful 
whether a memorandum of an 


pont, which does 
agree- 
ment for a lease, not specifying the 


term, is sufficient to satis Stat. Stat. 
Frauds.—McLENNAN w. MILLINGTON 
(1897), 6 B. C. R. 845.—CAN. dated 

}—CL v. Cooxr the lease is to 


433 li, ——. INAN 
(1802), 1 Sch. & Lef. 22.—IR. 
PART Ul. SECT. 4, SUB-SECT. 1.— 
F. (b). 


hee IAN Seon Gee eat 
a exeoutory agreement in 
writing to grant a lease for a term of 


rom which the term is to commence, 
is not sufficiently definite to satis 
Frauds, & cannot be enforced, 
the mere fact of the agreement being 
does not show from what date 

run.—W YsE v. RUSSELL 
(1882), 11 L. R. Ir. 173.—IR. 


442 i. ——— Reasonable inference from 


language of agree 

agreement in writing for a lease for a 
term of years did not expressly state 
the date at which the was 
commence, but contained a reference 


LANDLORD AND TENANT. 


person oni ecy Meg Ripa petal 
see nothin show t HK. 
authorised (WiLLIams, J.) i Pauly 
(1864), 16 C. B. N. S. 24; 8 New Rep. 613: 9 
L T. 831; 12 W. R. 671; 148 B. R. 10389.’ 
436. ———.]—DoL.ina v. Evans, No. 427, ante 
Grounds for refusing specific erformance.} = 
See Part II., Sect. 8, sub-sect. 1, F’. (0), post. 
Admission of extrinsic evidence—To show con- 
tract executory.]—See DEEDS, Vol. XIII., pp. 334, 
335, Nos. 1456, 1465, 1466. 


authorised, & 


(b) What is Sufficient Expression. 

Sce, now, Law of Property Act, 1925 (c. 20), 
ss. 53-55; Stat. Frauds, ss. 1, 3, 7, 8, 9; &, 
generally, Contract, Vol. XII., pp. 150-151, 
Nos. 1034-1037. 

437. Commencement—Agreement to grant ex- 
tension of lease—Expiration of old term.] — The 
person entitled to the reversion in fee of a house 
expectant upon a term vested in a lessee who has 
demised the premises for a portion of his term to 
a sub-lessce, agrees by one letter to grant that 
sub-lessee an extension of lease at a certain yearly 
rent, &, in another letter fixes the time, when the 
term, which he thus proposes to grant, is to 
expire; this is a valid agreement within Stat. 
Frauds & under it, the sub-lesses has a right to a 
lease which shall commence from the expiration 
of the existing term.—VERLANDER v. CoDD (1823), 


Turn. & R. 352; 37 HE. R. 1136. 
simnolalige :—Apld. Warner v. Willington (1856), 3 Drow. 
23. 


438. |—D., a lessee, wrote to 
his landlord’s agents, asking for an extension of 
his term for twenty-one years from the termination 
of his present lease, & offering a premium. The 
landlord wrote to his agents declining D.’s offer, 
but adding, ‘‘ As the Icase will not run out for the 
next two years, I think there is plenty of time to 
think over the matter. However, if D. is very 
urgent, I will consent to grant him a lease for 
twenty-one years at £50 a year, & a premium of 
£100.”’ The latter part of the letter was com- 
municated to D., who accepted the offer :—Held : 
D. was entitled to a lease for twenty-one years at 
a rent of £50 a year, & a premium of £100, com- 
mencing from the expiration of his existing lease. 
—Woop v. AYLWARD (1887), 58 L. T. 662, 4 
T. L. R. 97, C. A. 

439. Date when rent to commence.| — 
WESLEY v. WALKER, No. 870, post. 

440. Date of agreement.] — JAQUES Us. 
MILuaR, No. 869, post. 

441. —— Only if clearly indicated.]— 
MARSHALL v. BERRIDGE, No. 480, anle. 

442. Reasonable inference from language 
of agreement.]|—-MARSHALL 1. BERRIDGE, No. 430, 
ante. 

443. ——— Date of possession.}]— Rock PorrT- 
LAND CEMENT Co., Lrp. v. WILSON, No. 860. post. 
.]—An agreement, dated Apr. 1, 
of a public-house, provided that 





























444. 
1891, for a lease 


to circumstances from which ruch date 
could be clearly ascertained :—Held : 
sufficient to satisfy Stat. Frauds.— 
PHELAN ¥. TEDCASTLE (1884). 15 L. R. 
Ir. 169.—IR. 


not state the date 


442 ii. .}--Biees v. BREN- 
NAN (1907), 41 I. L T. 60.—IR. 

aA2 iii, —————- ———. VALENTINE 1. 

ment.}—Where an Wee (1906), 25 N. Z. L. R. 779. 


r. ‘* So soon as gas laid on.’"} 
—TERRY v. TINDALE (1882), 3 N.S. W. 
L. R. (L.) 444.—AUS. 





term 


Part I].—AGREEMENTS FOR LEASE. 


the lease should be for a term of three years, & that 
eee should be given within a month from 
he date, but did not expressly state when the 
term was to commence, nor was any reference 
made as to the covenants to be inserted in the 
lease :—Held : the date from which tho term was 
to begin could be collected from the language of the 
agreement, & that such date was the day on which 
possession was given.—Re LANDER & BAGLEY’S 
CONTRACT, [1892] 3 Ch. 41; 61 L. J. Ch. 707; 
67 L. T. 521. 
Annotation :—Refd. Re Hughes & Ashley’s Contract, [1900] 
2 Ch. 595. 


445. ——— Correspondence subsequent to agree- 
ment.|—On Mar. 28, 1894, pltf. & deft. signed a 
memorandum of agreement, by which deft. was 
to take an underlease of a house on certain terms. 
The date from which the underlease was to com- 
mence was omitted in this agreement, but it was 
understood by the parties, at the time, that it was 
to be Apr. 7, 1894. This date was specifically 
agreed to in writing by subsequent letters :— 
Held: there was a contract made on Mar. 28, 
1894, sufficiently evidenced in writing to satisfy 
a Frauds.—WHITE v. Hay (1895), 72 L. T. 
Anolon :—Refd. Douglas v. Deroy (1895), 39 Sol. Jo. 


446. Duration — Agreement for lease for lives 
—Lives not named.]—KENSINGTON (LORD) v. 
Pritiips, No. 718, post. 

447. Option for lease for seven, fourteen 
or twenty-one years.|—(1) A letting in 1845 to a 
yearly tenant, & if he should wish a lease, that the 
lessor will grant the same for seven, fourteen or 
twenty-one years, at the same rent, is sufficiently 
certain to be specifically performed. It is to be 
construed an optional lease for twenty-one years 
from 1845, determinable at the end of seven or 
fourteen years, at the option of the tenant. 

(2) Under such a contract, the landlord might 
call on the tenant to exercise his option, &, in 
default, might determine the tenancy, but this 
might afterwards be waived by a receipt of rent. 

A tenant under an agreement, with an option 
of taking a lease :—Held: not to have waived 
the option by declining to take a lease when asked 
'0 to do, no step being taken to determine the 
tenancy.—H¥EKRSEY v. GIBLETT (1854), 18 Beav. 
174; 23 L. J. Ch. 818; 2 W. BR. 206; 52 E.R. 
69. 

Annotations :—.18 to (2) Apld. Moss r. Barton (1866), L. 1. 
1 Eq. 474. Consd. Rider tv. Ford (1923), 129 L. T. 347. 
448. Agreement to let bars of theatre— 

‘* As long as theatre remained in hands ”’ of lessor.) 

—EDWARDES’ MENU Co. v. CHUDLEIGH (1897), 14 

T. L. R. 64, C. A, 


G. Consideration. 
See, now, Law of Property Act, 1925 (c. 20), 








ss. 53-55; Stat. Frauds, ss. 1, 3, 7, 8, 9; &, 
Blea f Contract, Vol. XII., pp. 151, 152, 
os. 1039-1052. 


449. Must be stated.|—DoLLING v. Evans, No. 
427, ante. 
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SuB-sEcT. 2.—ParT PERFORMANCE. 
A. Extent of Doctrine. 

See Law of Property Act, 1925 (c. 20), s, 55 (d). 

450. Where lessor tenant for life—Not bi 
Lo eee v. Sutton, No. 378, 
ante, 

451. ——- ——._ If ao herpes Oa TROTMAN v. 
FLESHER, FLESHER v. TROTMAN, No. 793, post. 

452. Trustees with power to lease with consent in 
writing—-Execution of lease with parol consent.]— 
A settlement contained a power for the trustee 
to lease at the request in writing of a married 
woman. She & the trustee, in pursuance of a 
parol agreement, executed a lease, & delivered 
it to their solr. to exchange for the counterpart, 
but before the exchange was made or the counter- 
part executed, she directed the solr. not to part 
with the deed :—-Held: the execution of the deed 
was not a part performance of the parol agreement, 
& the deed was executed as an escrow, & the ct. 
would not compel the lessors to deliver it to the 
lessee.—PUILLIPS v. EDWARDS (1864), 38 Beav. 
440; 3 New Rep. 658; 55 I. Wt. 438. 

Application to parol agreement for easement.|— 
See KASEMENTS, Vol. XIX., pp. 28, 29, 30, 115, 
Nos. 125, 1385, 139, 758. 

See, also, SALE OF JiAND. 


B. Acts must be referable to Agreement. 


458. Must be unequivocal— Such as to infer 
some agreement.|—DParol agreement not enforced 
upon the ground of part performance, when the 
act is equivocal, & easily admits compensation ; 
as, by a tenant, rebuilding a party wall. So, a 
tenant's possession & cultivation of the land would 
not sustain a parol agreement to purchase. The 
act must be unequivocal; & such as ot iself to 
infer some agreement; the terms of which may 
then be proved by parol.- -FRAMBv. DAWSON (1807), 
1t Ves. 386; 33 1. BR. 568. 








Annotatiqns :—Consd. Parker v. Smith (1845), 1 Coll. 608. 
Expld.' Williams v. Kvans (1875), L. RK. 19 Kq. 547, 
Consd. Maddison ». Alderson (1883), 8 Ap. Cas. 467; 
Hodson v. Heuland, [1896] 2 Ch. 428. Refd. Dickinson v. 
Barrow, [1904] 2 Ch. 339. 
454. J—MORPHETT v. JONES, No. 477, 
poat, me 
455. -J—If a bill is filed to enforce a parol 


agreement on the ground of part performance, 
there must be no uncertainty ; the terms of the 
agreement must be plainly & distinctly shown, & 
it must also be shown that the part performance 
referred to them. The owner of anestate, consisting 
of freeholds, leaseholds for years & leaseholds for 
lives, agreed to demise the same in consideration of 
receiving @ year’s rent in advance. Ile signed 
notices requesting the tenants to attorn to the 
lessee ; but he did not, in the first instance, clearly 
understand the boundaries, limits & rental of the 
several estates. The agreement was subsequently 
added to by a further agreement, & by verbal 
communications, & a sum for the year’s rent was 
paid in advance. ‘These arrangements still left 
the subject & the terms & conditions indefinite, & 


PART Il. SECT. 4, SUB-SECT. 2.—A. 
450i, Where lessor tenant for life— 
Not binding on remainderman.}—A 
remainderman is not bound by a 
contract for a lease with the tenant for 
life, unless it be binding within Stat. 
Frauds, & within the power of the 
tenant for life. He is not affected by 
Vee performance by the tenant for 
-—O’FayY v. BURKE (1858), 8 

I. Ch. R. 611.—IR. 


PART II. SECT. 4, SUB-SECT. 2.—B. 
458 i. Must be unequtvocal — Such 


as to infer some agreement.}-—Part 

rformance to take the case out of 

tat. Frauds must consist of an un- 
equivocal act referable to some agrce- 
ment in relation to the land, t.e. of 
such a nature that tf stated it would 
infer the existence of some agreement 
relating to the land.—KAUFMAN v. 
na (1892), 18 Vv. L. R. 375.— 


453 fi, ——- ———.}—- THOMAS v. R. 
(1904), 2 C. L. R. 127.—AUS. 


453 iti, ——-  ———.}+-MEISNER iP. 


MEISNER paar 7 37 N. 8S. KR. 23; 36 
8. C. R. 34.—CAN. 


453 iv. ——  ———.}—BRENNAN Uv. 
BOLTron (1842), 2 Dr. & War. 349.—IR. 
453 v0 —— ——-.}—FERN HILL 
RNaiLway & Coat Co. .v. DUNEDIN 


CORPN. (1884), 3 N. Z. L. R. 86 (8. C.). 


453 vi. —— GaN ee v. 
Ber MOMD (1906), 26 N. Z. L. R. 563.— 
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Sect. 4.—Evidence of contract: Sub-sect. 2, B. & C. 
(a)i. & W.) 

difficulties arose in carrying the agreement into 
effect. Upon a bill by the lessee for specific 
performance :—Held: there had been ho part 
performance which had reference to the agree- 
ment alleged ; it was too vague & uncertain to be 
enforced ; & the bill must be dismissed.—PRICR v. 
SALUSBURY (1863), 32 Beav. 446; 32 L. J. Ch. 
441; 9 Jur. N.S. 838; 55 E.R.175; affd. (1866), 
14L. T. 110, H. L. 

456. ——— Alteration of premises by intended 
landiord.|—The making of alterations in premises 
by the intended landlord under a verbal agreement 
to let :—Held: not to be a part performance taking 
the case out of Stat. Frauds.—WHITTICK v. 
MoZz.ey (1883), 1 Cab. & El. 86. 

457. ——- ———.|—-Deft. entered into an oral 
contract with pltf. to take a lease of a flat. It was 
agreed that certain alterations should be made to 
the flat. During the progress of the alterations 
deft. frequently visited the flat & made suggestions 
for further alterations, which were carried out by 
pitt. at her request. She subsequently repudiated 
the contract. In an action for specific performance 
she relied on Stat. Frauds as a defence :—Held: 
the acts done by pitf. at request of deft. were 
acts of part performance taking the case out of 
Stat. Frauds & pitf. was entitled to specific 

erformance.-—-RAWLINSON v. AMES, [1925] Ch. 
a 94 L. J. Ch. 113; 132 L. T. 370; 69 Sol. Jo. 

458. Possession antecedent to agreement.] 
— Hopson v. HEULAND, No. 499, post. 

459. —— jJ—Wuire &  WOoNTNER . 
WhH1tTEWooD (1897), 13 T. L. R. 409. 

460. ——— ——.]—Biss v. Tly@atr, No. 50], 


post, 
Vol. XII., p. 168, 








+] — See CONTRACT, 
Nos. 1233 et seq. 


C. What Constitutes Part Performance. 
(a) Under Original Aqreement for Tenancy. 
i. Entry into Possession. 

461. Whether part performance — Wrongful 
entry.|—CoLE v. WHITE (1767), cited 1 Bro. C. C. 
409; 128 BE. R. 1208, L. C. 

Annotation :—Consd. Whitbread v. Brockhurst (1784), 1 

Bro. C. C. 404. 

462. SK, by an agreement in writing, 
but not stamped, articles with B. to grant him a 
lease for twenty-one years. B. enters & continues in 
possession eighteen years. But no lease was ever 
tendered by A. ordcemanded by B. The agreement 
is a good defence in an ejectment brought by A.— 
WEAKLY d. YEA v. BUCKNELL (1776), 2 Cowp. 
473; 98 E.R. 1193. 

Annotations :—Consd. Barry v. Nugent (1782), 3 Doug. K. B. 





458 i. Possession antecedent to 
agreement.jJ—Possossion taken bofore 
& irrespective of a contract is no part 
performance of it so as to take it out 

of Frauds. — Moaa v. LORD 
eatan & St. ARNAUD GoLp MINING 

Co. ne LIARILITY) (1878), 4 V. L. R. 
(H.) 188.—AUS. 


t.—— Serene ro Ae third party.| 
—A., being agreed ver- 
bally to surrender his lease, in con- 
sideration of granting a new lease 
of the lands comprised in A.’a lease 
A. accordingly executed the 
surrender, & O. executed the new lease, 
but B., the lessor, declined to execute 
either instrument :—//eld: the sur- 
render by ora was executed on the faith 
of B.'s Agia se to Ser dee a te lease 
to C., & was an ac 
the case at of Stat. 





4832 Whether 
ment, 


ven 
mises, ta p 


damages for breac 
er Par 


ance * taking 


Frauds. — Re LONGFORD’sS 
oe OF COOKE) ESTATE (1880), 5 
. KR. Lr. 99.—I1R 


PART II. ae a SUB-SECT. 2.— 


Where 4 person nee @ verbal re 

to rent premises has 

into & taken Pocewion of the seme 
abandons such 


part petformanoce td take the contract 
out of Stat. Frauds, & to enable the 
landlord to maintain Pg action for 


f agreem 
M‘ BRAN A BROWN ager)’ 13 V. Tr. Ri 


——-, }-SHEPPARD v. 
(1885), 21 Vv. L. R. 289 AUS, 
462 ili. — -—.+—-Prernryr v. SELWAY 


LANDLORD AND TENANT. 


i ae ReN. Doe d. Coors #. Clare’ (1788), 2 Term Rep. 
n. 


post. 

464, ———.|—-Bill for specific performance of a 
parol agreement to grant a farm lease with the 
usual & customary covenants of the neighbour- 
hood & an injunction to prevent an ejectment ; 
pltf. having taken possession. Qu.: whether the 
answer admitting possession taken under the 
agreement, takes the case out of Stat. Frauds, 
where it is not clear, what the agreement was. 

It is said that if deft. admits that possession 
was taken in pursuance of the agreement, that 
takes it out of the Statute. That it may have 
that effect in cases where if appears whet the agree- 
ment was, may be clear; but non constat, that it 
has where that does not appear (LORD ELpon, C.). 
—BOARDMAN v. Mostyn (1801), 6 Ves. 467; 31 
E. R. 1147, L. C. 

Annotation :-—Retd, Church v. Brown (1808). 15 Ves. 258. 
465. .|—Deft., a married woman, ha: 

separate estate & living apart from her husband, 

entered into a contract to take a leasehold house 
for a term of seven or fourteen years. The 
agreement being reduced into writing by the 
lessor’s agent. was, after alterations by deft.’s 
solrs., signed by the agent & left with deft., who 
retained but did not sign it. In letters which she 
& her solrs. wrote, it was treated as an agreement 
between the parties, & she entered into possession 
of the house :—Held: inasmuch as deft. had by 
occupying & continuing to occupy the house, & by 
other acts, adopted the agreement, a decree 
directing a reference as to the lessor’s title could 
not be sustained, although it was not expressly 
alleged in the bill that deft. had waived the 

i gpelany of the lessor’s title—GasTon v. 
ANKUM (1852), 18 L. T. O. S. 310; 16 Jur. 507, 

L. C.; revsg. (1848), 2 De G. & Sm. 661. 

Annotatwns :—Refd. Scargill vy. Hurry (1850), 14 Jur. 847; 
Lawrie v. Lees (1881), 7 App. Cas. 19. Mentd. Hancocks 
v. Lablache (1878), 3 C. P. D. 197. 

466. }—A parol agreement was entered 
into for a lease on terms, which, by the direction 
of the proposed lessor, the proposed tenant 
instructed a solr. to reduce to writing. The solr. 
took down the terms as stated by the tenant, & 
afterwards prepared from them a draft agreement, 
embodying these & other terms, & sent it to the 
Jessor, who afterwards, & without objecting to it, 
let the tenant into possession, & directed the solr. 
to prepare a lease in conformity with the draft 
agreement, but subsequently objected to the lease 
so prepared & gave the tenant notice to quit :— 
Held: (1) the delivery & taking of possession 
was a sufficient part performance of the agreement, 
as expressed in the draft, to exclude a defence 
founded on Stat. Frauds; & (2) there being a 


STRADLING, 








(1900), 2 W. A. L. R. 89.—AUS. 
v. APPEN- 
R. 61.— 


(EARL) 
462 iv. ——.}—BROWN 
utr *(1903), 7 Terr. L. 
CAN. 

482 ——.}+—FABRIE ?. 
we tioie) 3 w. W. R. 146. 

——.,}—-PACHAL v. LUDWIG, 

102) 3 Ww. v7. W. R. 551.—OAN. 

462 vii. ———. }— PAIN 0. ye cg yi 
3D. L. R. 1167; 52 O. 
ant CAN. 

i, ——.+—-PA 
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(1768), VWaills by Lye 10 SOIR, 
462 ix. ——.}—Entering into posses- 
sion aoe a Rviponiae for a lease is a 


art ce.—MORTAL ¥. LYONS 
pees eo L C L Ch. 2 112.—IR. 


(910). 30 N. NDE Rh INE 


HEWEL: 
—OAN. 
performance. }— 


fon is suff 
WHITE 


ent.— 


. WaRNER 


Part II.—AGREEMENTS FoR LEASE. 


conflict of evidence on the question whether the 
covenants agreed upon h not been already 
broken, the proper decree was to direct the lease 
to be dated at a time antecedent to the alleged 
breaches, & to require from pltf. an undertaking 
to admit in any action that the lease was executed 
on the day of its date. Qu.: whether possession 
taken previously to, but continued after, a parol 
agreement, may not be such a part performance as 
to exclude a defence founded on Stat. Frauds.— 
PAIN v. COOMBS (1857), 1 De G. & J. 834; 30 L. T. 
O. 8. 47; 21 J. P. 677; 8 Jur. N. S. 847; 44 
KE. R. 634, L. C. & L. JJ. 


Annotations -—As to (1) Apia. Hodson v. Heuland, [1896] 2 
Ch 428. As to (2) Folld. Rankin v. Lay (1860), 2 De 
2 Pl J.65. Refd. Parker v. Taswell (1858), 2 De G. & 


467. .|—A bill was filed for the specific 
performance of an agreement to grant a lease. 
There had been an unstamped agreement for a 
lease signed by pltf., the lessee, but which had 
been mislaid. The terms were subsequently 
embodied in a printed form, the blanks of which 
had been filled up in pencil by deft., the lessor, 
but the document was unsigned & unstamped. 
It was alleged that pltf. took possession with the 
consent of deft., under the terms of this agree- 
ment :—Held: there had been a sufficient part 
performance of the unsigned agreement to support 
a decree for its specific performance.——-MILLER v. 
FINLAY (1861), 5 L. T. 510, L. C. 

468. ——-.|—REDDIN wv. JARMAN, No. 483, 
post, 

469. ]—RICHARDS v. NoRTH LONDON Ry. 
Co., No. 778, post. 

470. -|—(1) Deft. attended fairs with a 
‘‘ roundabout,’ & arrived at a parol agreement 
with pitf. to hire a piece of waste ground for three 
Bank Holidays at a rent of £45; £15 to be paid 
for each Bank Holiday. He occupied & paid 
for the ground on the first of the three Bank 
Holidays only :—Held: in an action to recover 
the balance of the rent, this was one & an entire 
agreement for possession & use of the ground on 
three occasions. Stat. Frauds, s. 4, was no 
defence. 

(2) There having been an entry for the purpose 
of occupation under an agreement for a single 
letting, although the period of the agreed letting 
was not continuous, at a single rent, & payment of 
rent on account of the entry, pltf.’s right to recover 
the balance after the termination of the letting 
period was not affected by the fact that the agree- 
ment was parol._—SMALLWOOD v. SHEPPARDS, 
[1895] 2 Q. B. 627; 64 L. J. Q. B. 727; 73 L. T. 
219; 44 W. R. 44; 11 T. L. R. 586; 39 Sol. Jo. 
735, D.C. 
Annotlateun -—As to (1) Apld. 

Prince (1912), 56 Sol. Ju. 735 

471. ——.]—-A. verbally agreed with LB. to 

rant him a lease of a certain house for two & a 

alf years from Oct. 1, 1917, at a specified rent 
& that B. should have the option, to be exercised 
in writing, of purchasing the house at any time 
during the tenancy for £500. On the faith of this 
pele agreement B. went into possession of the 

ouse, regularly paid rent, & on Dec. 30, 1919, 
exercised in writing his option to purchase. A. 
refused to sell the house, alleging that no such 
agreement existed & that B. was only a yearly 
tenant at the specified rent; alternatively, he 
relied on Stat. auds :—-Held: the possession 
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taken by B. was an act of part performance which 
enabled him to give evidence of all the terms of the 
parol agreement for tenancy, & entitled him to 
oe performance of that agreement including 
the option to purchase.—BrRouGH v. NETTLETON, 
[1921] 2 Ch. 25; 90 L. J. Ch. 373; 124 L. T. 823 
65 Sol. Jo. 515. 


ii. Entry into Possession and Expenditure of Money. 
472. Whether part performance — Entry & 
expenditure with acquiescence of lessor.]—Where 
& Man on promise of a lease to be made to him 
lays out money on improvements he shall 
oblige the lessor afterwards to execute the lease 
because it was executed on the part of the lesseo ; 
besides that the lessor shall not take advantage 
of his own fraud to run away with the improve- 
ments made by another.—SEaGoop v. MEALE & 
LEONARD (1721), 2 Eq. Cas. Abr. 49; Prec. Ch. 

560; 22 BE. R. 43, L. C. 

Annotations :-—Refd. Maddison v. Alderson (1883), 8 App. 
Cas. 467. Mentd. Barkworth v. Young (1856), 4 Drew. I. 
473. —— -J}—LEsTER v. Foxcrorr (1701), 

Colles, 108; 1 EB. R. 205, H. L.3 revag S.C. sub nom. 

FoxcRAFT v. LISTER, cited in 2 Vern. p. 456. 

.innotations :—-Consd. Maddison v. Alderson (1883), 8 App. 
Cas. 467. Refd. Guernsey v. Rod bridge (1708), Gilb. Ch. 
3; Lockey v. Lockoy (1719), Preo. Ch. 518; Gunter 1. 
Halsey (1739), Amb. 586 entd. Dillwyn v. Llewelyn 
(1862), 4 Do G. F. & J. 517; Cornwall v. Huwhins (1872), 
41 L. J. Ch, 435. 

474. ——.J]—FLOYD v. BUCKLAND (1703), 
Freem. Ch. 268; 2 Eq. Cas. Abr. 44; 22 E. R. 
1202. 

Annoldion :—Refd. Clayton v. A. G. (1834), 1 Coop. temp. 
Cott. 97 
475. ——.]—This ct. will not permit a 

man knowingly, though but passively, to encourage 

another to lay out money under an erroneous 
opinion of title; & the circumstance of looking 
on is in many cases as strong as using terms of 

encouragement (LORD ELDON, C.).—DANN v. 

SPURRIER (1802), 7 Ves. 231: 32 KE. R. 91, lL. C.; 

subsequent proceedings (1803), 3 Bos. & P. 399. 

Annotations :—Refa. Rochdale Canal Co. v. King (1853), 16 
Beav. 630; White v. Wakley (No. 1), (1858), 26 Beav. 

17; Mold v. Wheatcroft (1850), 27 Beav. 610; Cotching 

v. Baasott (1862), 32 Beav. 101; Eardley v. Granville 
76), 48 L. J. Ch. 669; McManus v. Cooke (1887), 36 

Ch. D. 681. Mentd. Beaufort v. Patrick (1853), 17 Beav. 

60 ; Bige v. Stroog (1857), 3 Sm. & G. 592; Davies v. 

Marshall (1861), 4 L. T. 105; Davies v. sear (1869), L. KR. 

7 Rq. 427; McAlister v. Rochester yp? & keel. Comrs, for 

England (1879), 42 L. T. 22; Russell v. Watin (1883), 25 

Ch. D. 550; Loudon General Omnibus Co. v. Lusell (1900), 

83 1. T. 453. 











J—Agreement for a leaso, in 
part performed by possession taken, though with- 
out express assent, acquiesced in, & expenditure 
permitted: specific performance according to 
pitf.’s evidence against the assertion of a right of 
resumption by the answer, & one witness, not 
proving, that it was adimitted.—GREGORY  v. 


MIGHELL (1811), 18 Ves. 328; 34 BE. R. 34). 
Annotations -—Consd. Rameden v. Dyson (1866), L. R. 1 
. L. 129. Betd. Mundy v. Jolliffe (1839), 3 My. & Cr. 
167; Meynell v. Surtees (1854), 3 Sin. & G. 101; Pain v. 
Coombs (1857), 3 Sm. & G. 449; Parker v. Taswell (1858), 
30 L. T. O. 8. 3473; Tillett v. Charing Cross Bridge Co. 
1859), 26 Beav. 419; Nunn v. Fabian (1865), 1 Ch. App. 
85; Reddin ov. Jarman (1867), 16 L. T. 449; Plimmer v. 
Wellington Corpn. ses) 9 App. Cas. 699; McManus tv. 
Cooke (1887), 35 Ch. . 681; Civil Service Musical 
Instrument Assocn. v. Whiteman (1899), 868 L. J. Ch. 
484: Ahmad Yar Khan v. Secretary of State for India in 
Council (1901), 17 T. L. BR. 500. entd. G. N. Ry. v. 
East & est India Docks & Birmingham Junction . 
1852), 7 Ry. & Can. Cas. 356 ; Jackson v. Jackson (185 i: 
$ L. J. Ch. 8735 Morgan v. Milman (1853), 3 De G. M. 
G. 24; Hutton v. Boeton & M‘Murray, Boetonu ov. M*Murray 











393, 404.—IR. 


b —— 


PART IL SECT. 4, BUB-SECT. 2.— 
Cc. (a) ii. 
as. Whether part performeance.}] — 


TOOLE v. MEDLICOTT (1810), 1 Ball & B. 


-}—-R. agreed to 
tenant of certain premises to one &., 


who instructed an agent, J., to prepare 
a lease. J. caused his clerk to make 
an entry in hia rent-roll of ‘‘ lease for 
two hundred years from Mar. 25, 1880 ; 


a 


become 
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& Hutton Areas): 9 Jur. N. 8S. 1310; Darnley v. L. C. & 
D. Ry. (1865), 138 W. R 824; Wycombe Ry. o. ‘Donnington 
Hospital, Minister & Poor Men (1 ane 14 LY T. 179; 
Thomson v. Anderson (as 70), 39 L. J. Ch. 468 ; Chattock 
v, eres (1878), 8 Ch. D. 177; Hart ». Hart (1881), 18 
Ch. D. 670; Re Patent Ivory Manufacturin Co., hello 
v. Patent Ivory Manufacturing Co. (1888), 8 Ch. D. 156. 
477. .|—Specific performance pe 
of a parol agreement for a lease though denied by 
the answer on the evidence of one witness con- 
firmed by circumstances & followed by acts of 
part performance such as taking possession & 
making improvements. 

In order to amount to part performance an act 
must be unequivocally referable to the agreement 
(PLUMER, M.R.).—MORPHETT v. JONES (1818), 
1 Wils. Ch. 100; 1 Swan. 172; 37 E.R. 45. 
.fnnotations —Distd. Canning v. Catling (1864), 4 New Rep. 

259. Refd. Sutherland v. ih 3. (1841), 1 Hare, 26; 

pneoneerd v. Walker (1 UT . B59 ; Maddison 

Alderson (1883), 8 pa en 467 : cManus v. Cooke 

(1887), 35 Ch. D. 681 awiinaon v. Ames, [1925] Ch. 

96. Mentd. Dale v. Hamilton (1846), 5 Haro, 369. 

478. .|—If a regular corporate resolu- 
tion has been passed for granting an interest in the 
corporate property, &, upon the faith of it, 
expenditure has been incurred, the ct. will compel 
the corpn. to make a Icgal grant in pursuance of 
the resolution, although it is not under the 
corporate seal.—MARSHALL v. QUEENBOROUGH 
CorPNn. (1823), 1 Sim. & St. 520; 57 E. R. 206. 


Annotations :—Consd. Wilmot v. Coventry Corpn. (1835), 1 
Y. & C. Kx. 518. Refd. Drogheda Corpn. v. Holmes 
Naa Cas. 460; pay eus Hospital v. Dyas 














6 H. L. 
(1864), 10 L. T. 882, Mentd. les v. London & Black- 
wall Ky. (1850), 15 L. T. O. ‘a 208; Hoare v. Kingsbury 
U.C., M912} 2 Ch. 482. 


——.|—MUNDY vv. 





JOLLIFFE, No. 


|—A. B. offered in writing to 
grant a lease of a coal mine upon certain terms. 
C. D. verbally accepted the offer. A draft lease 
was sent to him, & returned with the approval of 
C.D.’s solr. C.D. laid out money in driving shafts 
towards the coal mine through the adjoining 
property. Before any lease was executed, & 
something more than a month after the return of 
the draft lease, A. B. died :—Held: the parol 
acceptance of the written offer of the lessor, 
coupled with the subsequent acts in the lifetime 
of A. B., entitled C. D. to specific performance of 
the agreement from the representatives of A. B.— 
BENECKE v. CHADWICKE (1856), 4 W. Rt. 687. 

481. -|—Deft. in Jan. 1858, verbally 
agreed to let to pltf. a farm for the term of fourteen 
years, &, on the faith of the agreement by deft. 
to grant a lease, pltf. took possession of, & 
expended a considerable sum of money in making 
improvements on the farm. In 1860, deft. not 
having in accordance with his promises had the 
lease prepared, disputes arose between him & 
pltf.; & in Aug. 1860, pltf. was served with a 
notice to quit in Feb. 1861. Deft. denied that 
he had entered into any agreement for a lease :— 
Held; there was clear proof of a parol agreement 
for the term & that, with possession of & expendi- 
ture of money upon the farm, bound deft. & 
entitled pltf. to a decree for specific er erg 
with costs.—FARRALL v. DAVENPORT (1861), 3 
Giff. 363; 8 Jur. N.S. 862; 66 EF. R. 450; affd., 
5L. T. 436 ; 8 Jur. 1043, L. C. 

482. I—If a man, under a_ verbal 
agreemcnt with a landlord for a certain interest 




















yoony rent £100.” 8. died, & ane 
ease was never mad but R. wen 
into possession, & expended £3, 000 


on the promises :—Held : 
agreement for a lease, & a 
formance decroed.— Re 


LANDLORD AND TENANT. 


in land, or under an expectation, created or en- 

couraged by the landlord, that he shall have a 

certain interest, takes possession of such land, 

with the consent of the landlord, &, upon the 
faith of such promise or expectation, with the 
knowledge of the landlord, & without objection 
by him, lays out pire upon the land, a ct. of 
equity will compel the landlord to give effect to 
such promise or expectation (LORD KINGSDOWN). 

—RAMSDEN v. DYSON (1866), L. R. 1 H. L. 129; 

12 Jur. N. S. 506; 14 W. R. 926, H. L.; revag. 

S. C. sub nom. THORNTON v. RAMSDEN (1864), 4 

Giff. 519. 

Annotations :-—Consd. Bankart wv. Tennant (1870), L. 19 
Kq. 141. Apld. Plimmer v. Wellington Corpn. (iggy) 
App. Cas. 699. Consd. McManus v. Cooke (1887), 35 tae 
o 681. Apld. Civil Service Musical Instrument A: 

Whiteman (1899), 68 L. J. Ch. 484. Consd. Ahmad 
Var Khan v. Secretary of State for India in Council] (1901), 
17 T. L. R. 500. Refd. ater Bidwell ee 44 L. T. 
742; Weller ». Stone (1885), 54 L. J. Ch. Lala Beni 
Ram v. Kundan Lal (1899), is T. . J ity Mentd. 
Proctor v. Bennis (1887) Roe ane a 740; Re Clarke, Ex p. 
Newton & Koarly (1889), 335; Wimbledon & 
Putney Common Eee eiace “4 Niel (1894), 10 T. L. R. 
247; Re Williams & Parry’s conuet’ (1895), 72 L. T 
869 : Marriott v. Reid (1900), 82 L. T. 369; Cloutte v. 
Storey (1910), 80 L. J. Ch. 193; Wheeler v. Stratton 
(1911), 105 L. T. 786; Ramsden vw. I. R. Comrs., [1913] 
3 K. B.580,n.; A.-G. to Prince of Wales v. Collom, [1916] 
2 K. B. 193: Morpeth Corpn. wv. Northumberland 
Farmors’ Auction Mart Co. & Donkin (1921), 90 L. J. Ch. 

420; Jones Bros. (Holloway) v. Woodhouse, [1923] 2 


i bd 117; Michaud v. Montreal City (1923), 92 L. J 
483. .|—R. took four houses & land 








of J., it being agreed by J. to grant a lease for 
forty years at £185 a year, & R. agreeing to erect 
certain buildings within three years. This agree- 
ment being embodied in a short memorandum, a 
more extended agreement in a legal form was 
drawn up by J.’s solr., but neither document was 
ever executed. RK. remained in possession for 
twenty-five years, & erected some of the buildings, 
not being able to erect the remainder owing to J. 
failing to give possession of the requisite land. 
R. having regularly paid the rent, & there being 
documentary evidence to show that J. considered 
that R. was in possession on the terms of the 
unsigned agreement, on a bill filed by RK. for 
specific performance of the contract to grant the 
lease. Decree made without costs. 

It was clearly established that if a person had 
a verbal contract for a term of years, for however 
long a period, & on the faith of that contract took 
possession, even although he did not expend any 
money on the premises, the mere fact of his taking 
possession on the faith of such verbal contract 
completely took the case out of the statute & he 
was just as much entitled as if there had becn a 
contract in writing (MALINS, V.-C.).—REDDIN v. 
JARMAN (1867), 16 L. T. 449. 

484. ——.]—-CROOk v. SEAFORD CORPN., 
No. one post. 

5 





—-—— Agreement for use of water— 
Not essential to lessee’s works.|——Pitfs., under an 
agreement for a lease from deft., entered into 
possession of land near a canal belonging to deft., 

& erected thereon ue eee. for which a supply 
of water was essential, & they remained for many 
years in porsession under an understanding that 
so long as they were good customers of the canal 
they might use the waste water from it for the 
purposes of their works, & pltfs. had constructed 
a culvert to bring the water, & had used it with 
deft.’s knowledge. On a bill to establish pltfs.’ 

right to use the “water of the canal for their works, 





aaa (1889), ee L. R. Ir. 255.—IR. 
FD) vw. PUBLIO TRUS- 
TER (1911), 31 N. 1 Ze i ‘R. 337.—N.Z. 


& sufficient 
iflo per- 
ULLIVAN’S 


Part II.—AGREEMENTS For LEASE. 


1 was not shown that the water from this par- 
ticular source was absolutely essential to the works, 
& under the circumstances of the case :—Held: 
the understanding between pltfs. & the landowner 
did not come within the principle under which a 
landlord permitting his tenant to expend money 
on his land on the faith of his promise to give the 
tenant an interest therein, will be compelled to 
give effect to that. promise.—BANKART v. TENNANT 
(1870), L. R. 10 Eq. 141; 39 L. J. Ch. 800; 23 
L. T. 187; 34 J.P. 628; 18 W. R. 639. 

486. ——.|——A gentleman entered into an 
arrangement by letter with the land agent who 
acted for the committee of a lunatic’s estate, to 
take a lease of part of the estate for a term of three 
years. No formal agreement was entered into, 
nor was the sanction of the Master in Lunacy 
applied for, but the tenant was let into possession, 
& expended a considerable sum in repairs 
Improvements. After he had been nearly eighteen 
months in possession, the committee gave him 
six months’ notice to quit, upon which he applied 
by petition to have the terms of his arrangement 
with the agent carried into effect :—Held: the 
ct. had jurisdiction to make an order giving effect 
to that arrangement; & order accordingly.— 
Re WYNNE (1872), 7 Ch. App, 229; 26 lL. T. 406 ; 
20 W. R. 348, L. JJ. 

487. .|—If, after an agreement for a 
lease involving a stipulated outlay on the demised 
premises by the lessee, before the lease is granted 
the landlord stands by & encourages the lessee to 
expend additional moneys in or eeirniees | paving 
a@ passage excepted from the demise, but over 
which the lessee is given a right of way to the 
demised premises, the lessee, to the landlord’s 
knowledge, being under the belief that the pave- 
ment will remain, the landlord cannot afterwards, 
as legal owner, insist on its removal or alteration. 
Nor can the landlord insist on the removal of an 
advertisement board affixed by the lessee to the 
outside wall of the landlord's premises under 
similar circumstances.—CIVIL SERVICE MUSICAL 
INSTRUMENT ASSOCN., rp. v. WHITEMAN (1899), 
68 L. J. Ch. 484; 80 1. T. 685; 63 J. P. 441; 
43 Sol. Jo. 507. 

488. Entry without authority of lessor.}|— 
After an offer had been made by pltf. to take a lease 
of a farm from defts., a draft was prepared by 
defts.’ solrs., & approved of by pltf. with some 
altcrations, & was afterwards altered by deft. 
himself & left by him with his snlrs. for the purpose 
of its being ascertained whether pltf. would agree 
to the alterations. On their submitting it to him 
he agreed to the alterations, but no agreement 
was signed. A part of the terms was, that pltf. 
should execute certain repairs before the lease 
was granted. Plitf. was put into possession by 
the direction of defts.’ solrs., & executed some 
repairs :—Held: although pltf. might have been 
let into possession without authority from deft. 
there was a concluded agreement for a lease on the 
part of deft. & a sufficient part performance to take 
the case out of Stat. Frauds, & a specific per- 
formance was decreed.—SHILLIBEER v. JARVIS 
(1856), 8 De G. M. & G. 79; 44 E. R. 319, L. JT. 

489. Entry into possession—Circumstances 
affecting mode of living of occupter.} — Stat. 
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d. Whether part performance—W'hen 
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executed, on the ground of part per- 


. Possess 
rent paid according to the terins of the 
KINE v. BALFE (1813), 2 
343, 347, 348.—IR. 


@—— ——.J]— MacKY vr. 
Mownico, Lp. (LN LiquiDaTIoN) (1905), 
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Frauds cannot be pleaded to a verbal agreement 
to allow the occupation of a leasehold house for 
life on payment merely of ground rent, rates, & 
taxes, if there has been a part performance by 
ossession under the agreement & the agreement 
affected the mode of living of the occupying 
party.—CoLEs v. PILKINGTON (1874), L. R. 1 - 
rhe 44 L. J. Ch. 881; 31 L. T. 423; 23 W. R. 
oteacialton :—Refd. Aldorson vr. Maddison (1880), 5 Ex. D. 


iii. Payment of Rent. 


490. Whether part performance — Possession 
retained by vendor) 1 was part of an agreement 
to purchase a farm that the vendor should, for 
twelve years from the completion, be at liberty to 
require, at his own expense, & the purchaser 
agreed to grant him a lease of the farm, at a 
rent to be estimated at a specified percentage on 
the outlay in making the purchase, ‘ etc.’’ The 
vendor, just before the completion, wrote a letter 
to the purchaser, agreeing to pay the percentage on 
the amount of the purchase-money, which had 
been already paid, but stating that the letter was 
a temporary thing until the completion of the 
purchase & the execution of an agreement already 
prepared & intended to be executed. The agree- 
ment referred to had been engrossed, & provided 
for the payment of a rent calculated on the aggre- 
gate amount of the purchase-money & expenses 
of the purchase & of repairs, but left the amount 
in blank. It was never signed, but the vendor 
remained in possession, & paid rent calculated on 
the aggregate amount :——/Ield: (1) there was a 
sufficient part performance to exclude a defence 
founded on Stat. Frauds to a bill for specific 
performance of the agreement to take a lease; & 
(2) the option had been exercised by the vendor 
to take a lease; & (3) the agreement was 
sufficiently definite to be specially performed.—— 
POWELL ». LOVEGROVE (1856), 8 De G,. M. & G. 
357; 2 Jur. N.S. 791; 44 i. R. 427, L. JJ. 

Annotation -—.18 tov (3) Refd. Parker v. Taswell (1858), 2 

De G. & J. 559. 

491. Payment on account of entry.) — 
SMALLWOOD v. SHEPPARDS, No. 470, ante. 

492. When unaccompanied with taking 
of possession.]—A contract to grant a lease of a 
furnished flat is a contract concerning an interest 
in land within Stat. Frauds, s. 4, & part payment of 
rent is not, unless possession is taken by the tenant, 
such a part performance as to take the case out of 
the operation of the section.—THURSBY v. ECCLES 
(1900), 70L. J.Q. B. 91; 49W. R281; 17T. LR. 
130; 45 Sol. Jo. 120. 
sa panda :—Apprvd. Chapronicre v. Lumbert, [1917] 2 Ch. 

56. 








493. -}—Payment of rent in advance 
‘n respect of a parol agreement for a lease of 
premises of which the lessee has not taken 
possession is not such part performance as will 
take the case out of the operation of Stat. Frauds, 
s. 4.—CHAPRONIERE v. LAMBERT, [1917] 2 Ch. 
356; 86L. J. Ch. 726; 117 L. T. 353; 33 T. LR. 
485; 61 Sol. Jo. 592, C. A. 

Ae :—Mentd. Re Davies, Hx p. Miles, (1921) 3 K. Bb. 








25 N. Z. L. R. 689.—N.Z,. 


jon taken, & 
BRE 


i-—-— : DIN tt. HunN- 
TER (1910), 30 N. Z. L. Rt. 359. —N.Z. 


~—— Receipt of fines.}—-HARTLY 
& Sure v. WILKINSON (1794), Ridg, 
L. & 8. 357.—IR. 
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Sect. 4.—Hvidence oO contract: Sub-sect. 2, C. (bd) 
¢., 4. & G4. eud-sect. 3. 


(}) Under Agreement for New Tenancy. 
i. Retention of Possession. 

404. Whether a performance.}] — SMITH v: 
TURNER (1720), 2 Eq. Cas. Abr. 49; 22 E. R. 48. 

rie ~———.]-—~ WILLS v. STRADLING, No. 5611, 
post. 

496. ——.|—-DOWELL v. Drew, No. 639, post. 

497. ——— Continuation of possession taken 
previously to parol agreement.|—-PaIn v. COOMBS, 


No. 466, ante. 

e -]}—— Where pltf. alleged a parol 
contract for a lease of a house of which he was in 
possession, but deft. denied the contract & alleged 
that pltf. was in possession in accordance with a 
written memorandum whereby pltf. agreed to take 
the house from deft, as a weekly tenant :—Held : 
the possession was not of such a nature as to 
constitute an act of part performance to take the 
case out of Stat. Frauds; though pltf. had been 
let into possession some days previously to the 
date of the memorandum.—CANNING v. CATLING 
(1864), 4 New Rep. 259. 

49) -]|—Possession taken before, but 
continued after, a parol contract for a lease may, 
if unequivocally referable to the contract, consti- 
tute part performance, taking the case out of 
Stat. Frauds. 

A contract for a lease of land for more than three 

ears was, after negotiation, entered into & reduced 
into writing in the form of a draft lease, which, 
however, was not signed by the intended lessor. 
Shortly before the contract was made, the intended 
lessee was Ict into possession, & he subsequently 
continued in possession & paid rent according to 
the terms of the draft lease :—Held: although the 
entry into possession was antecedent to the 
contract, yet the subsequent continuance in 
possession being, under the circumstances, un- 
equivocally referable to the contract, constituted 
a part performance sufficient to take the case out 
of Stat. Frauds.—Hopson v. ikuLanpb, [1896] 2 
Ch. 428; 65 L. J. Ch. 754; 74 L. T. 811; 44 
W. R. 684. 

Annotation :—Folld. Biss v. Hygate, [1918] 2 K. B. 314. 

500. —— ss ———.]—— WHITE & WONTNER v. 
WHITEWOOD (1897), 13 T. L. BR. 409. 

601. -] —Applt. on Feb. 26, 1916, 
agreed to let, & resp. agreed to take from applt., 
& nursery garden for six years from Mar. 25, 1016. 
at £20 a year payable quarterly, subject to the 
preparation of a formal lease. On the same day 
appit. agroed to let resp. into immediate possession, 
& resp. went into possession & did such acts as 
digging, sowing seeds, & wateri plants. On 
Mar. 18 all the terms were agreed as embodied 
in a written lease, but it was not signed. After 
that date resp. did no acts upon the land. On 
Mar. 26, resp.’s wife dicd & he declined for that 
reason to go on with the matter. In an action by 
appit. against resp. for rent fram Mar. 25, reap. 
p pve Stat. Frauds, & applt. in answer set u 
p 




















erformance :—Held: although resp. h 

gone into possession before the terms of the lease 
were to, nevertheless, as his possession 
continued until after the date fixed for the com- 
inencement of the tenancy & its continuance after 
that date was unequivocally referable to the 
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contract, there was a sufficient part performance to 
take the case out of Stat. Frauds, & appit. was 
entitled to recover.—Biss v. HyGaTE, [1918] 2 


K. B. 814; 87 L. J. K. B. 1101; 119 L. T. 284, 
D.C. 
502. .}—B. occupied part of the 








business offices of a co. as tenant from year to 
ear. An agreement was entered into to grant 
him a lease for twenty-one years of the premises 
which he occupied at the same rent & under the 
same conditions. The agreement did not comply 
with Stat. Frauds :—Held: a continued occupa- 
tion of the same premises after the date of the 
ent on the same terms & conditions as 
before did not entitle B. to specific performance of 
the agreement.—Re National Savines Bank 
Assocn., Brapy’s CaSE (1867), 15 W. R. 753. 


ii. Eapenditure of Money. 


503. Whether amounts to part performance.|— 
Before the Statute written agreements could not 
be controlled by a parol agreement contrary to it, 
or altering it; but this is a new agreement, & 
the laying out the money is a performance on one 

, & ought to be carried into execution (per 
UR.).—ANON. (1717), 2 Eq. Cas. Abr. 48; 5 
Vin. Abr. 522, pl. 88; 22 E.R. 41. 

504. Act easily compensated by money.|— 
FRAME v. Dawson, No. 453, ante. 

505. Where no specific agreement.] — 
Lease not decreed upon expenditure in repairs & 
improvements under an alleged agreement, proved 
by one witness; the answer containing a positive 
denial of the agreement; which denial was also 
confirmed by circumstances. No relief upon 
general equity from expenditure under the 
observation of the landlord by a tenant, but not 
under any specific engagement or arrangement. 
No relief under an agreement, stated by the 
answer ; the bill not being adapted to that agree- 
ment, but framed upon a different ground ; which 
failed.—PILLING v. ARMITAGE (1805), 12 Ves. 78; 








33 E. R. 3. 

Annotations :—Expld. Ramsden v. Dyson (1866), L. R. 1 
H. L. 129; Plimmer v. Wellington Corpn. (1884), 9 
App. Cas. 699. Refd. Beaufort v. Patrick (1853), 17 
Beav. 60. : 

506. .|—If any lessor so treats his tenant 





as to make him believe that he will renew his 
term; if on a faith so superinduced, the tenant 
expends his money, or in any other way becomes 
a jJoser, the lessor will be compelled to give him 
such renewal as his own conduct may have led the 
tenant to reckon upon, especially if the thing 
done by the tenant in any way redounds to the 
advantage of the lord (LoRD BrovuGuHamM, C.).— 
CLAYTON v. A.-G. (1834), 1 Coop. temp. Cott. 97 ; 
47 E. R. 766, L. OC. 

Annotation ——Mentd. Kirk v. R., A.-G. v. Kirk (1872), L. R. 

14 Hq. 558. 

507. ———.]——-Pltf. was the lessee of a house & 
other premises for a term of thirty-one years at a 
rent of £60, & was under a covenant to make certain 
improvements on the property. He was also 
tenant from year to year of an adjoining meadow 
Aiage ed to a different proprietor at a rent of 
£9. e lessor of the house became the purchaser 
of the meadow, & by arrangement between him & 
pltf. the improvements were extended, & part 
of the house was made to project over the field, & 


_. | in writing, offends against Stat. | the expiration of hie lease, & the pay- 

PART IL, =. ry papas a. Frauds, but is met by the doctrine of | ment of rent by him at the agreed 

" : art performance. NT ©. ADAMB, | amount, Co part performance 

4941. Whether part performance. 1921] 8. R. Q. 41.—AUS. sufficient to take the case out of the 

A continuance in po n referable 494 ii, ——.}—A tenant being per- | Stat. Frauds.—Lanyon v. MAXTIN 
unequivocally to a contract not being | mitted to continue in possession after | (1884), 13 L. R. Ir. 297.—-IR. 
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part of the field was attached to the demised 
premises, pltf. paying about half of the expense 
of the alterations, which far exceeded the sum he 
had originally covenanted to lay out, & also signing 
a& memorandum, which the lessor drew up, whereby 
he agreed to pay an entire rent of £80 a year for the 
consolidated property :—Held: (1) the extension 
of the house into the meadow by pltf., with the 
concurrence of his landlord, was evidence of, & 
was sufficient consideration for, a contract to 
demise the meadow; (2) the act of building part 
of the house upon the meadow, if it was evidence 
of any right, was evidence of a right which affected 
the entire tenement, & it could not be restricted 
so as to affect only the part of the meadow actually 
built upon; (8) the extension of the house, part 
of the demised premises, into the meadow, & 
the increase & consolidation of the rents, was 
evidence that the meadow was to be held for the 
same term as the demised premises._SUTHERLAND 
v. Briaas (1841), 1 Hare, 26; I L. J. Ch. 36; 
5 Jur. 1151; 66 E. R. 936. 

-!nnotation :— As tu (1) & (2) Refd. Millard v. Harvey (1864), 

11 L. T. 360. 


508. ——— Expense incurred in expectation of 
lease—Not encouraged by landlord.|—-RAMSDEN 
v. DYSON, No. 482, ante. 

509. ——.]—KuSsEL v. WaTson, No. 1404, post. 

510. Expenditure by sub-lessee-— With know- 
ledge of landlord.|—A., a tenant in possession, 
filed a bill against B. for the specific performance 
of a parol agreement for a lease of thirty years. 
A. had contracted to sub-let, & his sub-lessee had 
expended money in alterations & repairs with the 
knowledge & approval of B. :—Held: the outlay 
by the sub-lessee was as much a part performance 
of the agreement as if made by A., who was 
therefore entitled to specific performance.— 
WILLIAMS v. EVANS (1875), L. R. 19 Eq. 547; 44 
L. J. Ch. 319; 32 L. T. 859; 23 W. KR. 466. 


iii. Payment of Increased Rent by Tenant in 
Possession. 


511. Whether part performance.|]—Bill by the 
tenant of a farm for a specific performance of a 
parol agreement for a new lease, stating improve- 
ments made at a considerable expense & con- 
tinuance of possession after the expiration of the 
old lease & payment of an increased rent under the 
agreement: plea of Stat. Frauds ordered to stand 
for an answer with liberty to except. 

The delivery of possession by a person having 
possession to the person claiming under the 
agreement is a strong & marked circumstance ; 
but the mere holding over by the tenant, which 
he will do of course if he has no notice to quit, 
would not of itself takc the case out of the Statute 
(LorD LOUGHBOROUGH, C.).— WILLS v. STRADLING 
(1797), 3 Ves. 378; 30 KH. R. 1063, L. C. 
ann es pad. McManus v. Cooke (1887), 35 Ch. 


681. RBefd. Maddison vr. Alderson (1583), 8 App Cas. 
467. Mentd. Dickinson cv. Barrow, {1904} 2 Ch. 339. 


the altered rent, if shown to have bee:t 
aid & accepted on foot of the new 
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512. ——.]—-A landlord having verbally agreed 
with his tenant to grant him a lease for twenty-one 
years at an increased rent, with the option of 
purchasing the freehold, died before the execution 
of the lease. Before his death the tenant had paid 
one quarter’s rent at the increased rate :—Held: 
this constituted a sufficient part performance of the 
agreement to take the case out of Stat. Frauds, & 
specilic performance was decreed.—-NUNN v, FABIAN 
(1865), 1 Ch. App. 85; 85 L. J. Ch. 140; 18 L. T. 
343 ; 29 J. P. 758; 11 Jur. N.S. 868, L. C. 
Annotations :—Consd. Williams v. Evans (1875), L. R. 19 

Kq. 547 ; Humphreys v. Green (1882), 10 Q. B. D. 148. 
Apld. Miller & Aldworth 0. Sharp, (1899) 1 Ch. 623. 
*-_-*. Chaproniere v. Lambert, (1917) 2 Ch. 356. Refd. 

Kidderminster Corpn. v. Hardwick (1873), L. R. 9 HWxch. 

13; McManus v. Cooke (1887), 36 Ch. D, 681; Dickinson 

«. Barrow, [1904] 2 Ch. 339. 

513. .J—A landlord having verbally agreed 
with his yearly tenants to grant them a lease for 
twenty-one years of the messuage held by them, 
without the inclusion in the lease of any additional 
property, at an increased rent, the tenants for some 
time afterwards paid the increased rent :—-Held: 
the payment of rent was a sufficient part per- 
formance to take the case out of Stat. Frauds ; 
& parol evidence of the agreement was therefore 
admissible.— MILLER & ALDWORTH, Ltn. v. SHARD, 
[1899] 1 Ch. 622; 68 L. J. Ch. 322; 801. T. 77; 
AT W. HR. 268; 43 Sol. Jo. 245. 





SuUB-sECT, 3.) PAROL EVIDENCE. 

See, now, Law of Property Act, 1025 (¢. 20), 
ss. 54, 55. 

514. To prove variation of written contract.)— 
A bill brought to carry an agreement into execu- 
tion for a lease of a house which was signed by 
deft. the lessor only, who by his answer insisted 
it ought to be insert in the agreement that the 
tenant should pay the rent clear of taxes, pltf. 
who wrote the agreement having omitted to make 
it so, & offered to read evidence to show this was 
& part of the agreement. The evidence ought to 
be admitted, for if there has been any omission, 
deft. ought to have the bencfit of it by way of 
objection to a specific performance.—JOYNES ¥. 
STATHAM (1746), 3 Atk. 388; 26 H.R. 1023, L. C. 
Annotations :—Consd. Rich v. Jackson (1704), 4 Bro. GC. OC. 


514. Expld. Townshend v. Stangroom (1801), 6 Ven. 
328. Expl. Wovllam v. Hearn (1802), 7 os. 211. 
Ramsbottom 


Refd. Rogers v. Earl (1757), 1 Dick. 294; 
», Gosden ey, 1 Ves. & B. 165, entd. Mason v. 
Armitage (1806), 13 Vos. 25; London & Binningham 
Ry. v. Winter (1840), Cr. & Ph. 57; Smith vw. Wheat- 
croft (1878), 9 Ch. D. 223. 


515. ——.] — Plea of Stat. Frauds a good 
defence to parol variation of agreement for a 
lease: not, if it only arnounts to waiver of part, 
or to a declaration of trust.—JORDAN v. SAWKINS 
(1791), 1 Ves. 402; 3 Bro. C. C. 388; 30 E. RB. 
407, L. C.; subsequent proceedings (1793), 4 Bro. 
C. C. 477, LC. 

Annotation :—Expld. Robson v Collins (1802), 7 Vea. 130. 


not admissible to show that pltf. was 
ound to complete certain repairs 


PART II. SECT. 4, SUB-SECT. 2.— 
C. (b) iti. 


6111. Whether part performance.)— 
tt. v KIFFIN THOMAS (1904), 6 W. A. 
L. R. 91.—AUS. 

511 if. .}-DFsaRT 0 GODDARD 
(1784), Wallis by Lyne 347.—IR. 

611 ili. ———.}—-ARCHBOLD v. HOWTH 
(1866), eo R. 1 Cc. L. 608.— IR. 

S11 iv. Ae aA v. HALL (1870), 
41. R. Eq. 242.—IR. 

S11 v. .}—Where a now Ictt 
at an altered rent ie made to a oat 
in possession under & pro-ceeting 
tenancy, the payment by the tenan 
& the acceptance by the landlord of 





nancy, is a sufficient part perform- 
ance to enable either party to sustain 
an action for specific performance of 
the contract for such new tenancy.— 
CONNER v. FITZGQRRALD (1883), 11 
L. R. Ir. 106.—IR. 


PART Il. SECT. 4, SUB-SECT. 3. 


5141. To prove variation of written 
contract.}—Losrg vt. KezaR (1856), 5 
C. P. 234.—CAN. 


814 ii. ——.}—In an action on an 
agreement under seal to acecpt @& 
lease :—-Held: parol evidence was 


before calling on deft. to accept.— 
O'NEIL v. LINGHAM (1859), 9 2. PR; 
14.—CAN, 

614 fi. —- .)— WILLIAMS v. Jenkin 
(1871), 18 Gr. 536.—CAN. ae 
614 iv. ——.}-Mxiavrr vo. Mrisn 
(1904), 37 N.S. RR. 23.—CAN, mae 


h. Memorandum signed by tenant 
only.}—Parol evidence adinitted to 
prove @ demise although a memoran- 

mum had been drawn up as to the terms 
of the lease, but signed only by the 
tenant.—-VALENTINE v, SMITH (8st, 
9 CU. P. 59:—CAN. 
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Sect, 4.—Hvidence of contract: Sub-sect.3. Sect. 5: 
Sub-sect. 1, A.] 


516. -| — Parol evidence not admissible in 
support of a bill for specific performance to prove 
conversations before & at the time of sign- 
ing an agreement for a lease, that the intent of 
the parties was apparent from the memorandum, 
though the same was written by the lessee, & the 
words “ clear of all taxes,’’ which was the purport 
of the conversation, were omitted in the memo- 
randum.—RicH v. JACKSON (1794), 4 Bro. C. C. 

514; 6 Ves. 334, n.; 20 E. R. 1017, L. C. 

Annotations :—Consd. Ogilvie v. Foljambe (1817), 3 Mer- 
53. Refd. Townshend v. Stangroom (1801), 6 Ves. 378 ; 
Clarke v. Grant (1807), 14 Ves. 519. 

517. Made at same time.] — Specific per- 
formance of an agreement in writing for a lease 
for sixty years refused upon parol evidence of an 
alteration, stipulated for at the same time; 
upon the faith of which the party executed. Dis- 
tinction between the case of a deft. refusing, & 
a pltf. seeking, the execution of an agreement 
under such circumstances. KE v. GRANT 
(1807), 14 Ves. 519; 33 E. R. 620. 

Annotations :—Consd. Croome v. Lediard (1834), 2 My. & 
K. 251; Dear v. Verity (1869), 38 L. J. Ch. 297; Miles 
v. New Zealand Alford Estate (‘o. (1886), 32 Ch. D. 266. 
Refd. Gordon v. Hertford (1817), 2 Madd. 106. Mentd. 
A.-G. vw. Jackson (1846), 5 Hare, 355. 

518. -]|—Though a parol waiver of a writen 
contract, amounting to a complete abandonment, 
& clearly proved, would bar a specific performance, 
or even parol variations, so acted upon, that the 
original agreement could no longer be enforced 
without injury to one party ; variations, verbally 
agreed upon, are not sufficient to prevent the 
execution of a written agreement: the situation 
of the parties in all other respects remaining the 
same. In this case the variations were all for 
the advantage of deft. by gratuitous covenants 
a a lo v. DYER (1810), 17 Ves. 356; 34 











Annotations :—Refd. Vezey v. Rashleigh, [1904] 1 Ch. 634; 
Morris v. Baron, [1918] A. C. 1. Mentd., Robinson ». 
Page (1826), 3 Russ. 114; Stowell v. Robinson (1837), 
3 Bing. N.C. 928. 

519. -|— An agreement to grant a lease 
had been executed by the lessor & lessee, in which 
it was stipulated that the lease should be granted 
‘so far as the lessor can grant the same.’’ The 
allegations in the bill filed by the lessee were to 
the effect that the agreement was that the lessor 
should grant a lease in more ample terms than 
those which by the written agreement he had 
engaged to do :—Held: (1) the lessee could not 
set up the parol agreement against the written 
one. (2) if the lessee had required production 
of the lessor’s title, he would have seen what the 
powers of the lessee as to granting leases were. 
—LONDONDERRY (MARCHIONESS) v. BAKER (1860), 
8 L. T. 546. 

520. ———.] — Pltfs. entered into an agreement 
in writing with deft. to let him a public-house as 
tenant from year to year, with the option on his 
pe to call on them to grant him a lease of the 

ouse for twenty-eight years, upon the terms, 
amongst others, that if he sold such lease for more 
than £1,200 he should give pltfs. half the differ- 
ence. ID ltfs. per granted him a lease of the 
house. which he sold for £2,500, brought an action 
against him pen the agreement to recover one- 
half of £1,800. Deft. contended that the lease 
to him was granted under a substituted agreement, 
which was not in writing so as to satisfy Stat. 

Frauds. The lease granted differed from that 

specified in the written agreement in the follow- 

ing particulars: the term was for thirty-two 
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years, instead of paces eo The rent was 
£105 instead of £100. The premium was £800 
instead of £1,200. There was alsn no covenant 
against assignment without the lessor’s consent, 
nor one binding the lessee to take his beer from 
pltfs., as in the original agreement. These differ- 
ences were the result of objections by deft. yielded 
to by pltfs. who on their part required the addi- 
tional rent. The jury found, however, that the 
stipulation as to dividing the profit remained in 
force or was renewed :—Held: deft. was entitled 
to judgment, as there was a new agreement, which 
ought to have been in writing to satisfy Stat. 
Frauds. Semble: if there had been anything in 
writing to show that the lease granted was accepted 
in substitution for that originally stipulated for, 
the action might have been maintained.—SANDER- 
SON v. GRAVES (1875), L. R. 10 Exch. 234; 44 
L. J. Ex. 210; 33 L. T. 269; 23 W. R. 797. 
Annotation :—Refd. Morris v. Baron, [1918] A. C. 1. 

521. .|—By the terms of a written agree- 
ment J. agreed to lease to W. ‘‘ ashop & premises 
. .. which are to be built at a cost not to 
exceed £400... at the annual rental of £75 
..e” J.expended £750 in building the premises, 
& refused to grant a lease to W. at the annual 
rent of £75. In an action by W. against J. for 
specific performance of the written agreement, 
deft. set up as a defence a contemporaneous parol 
proviso to the agreement, to the effect that, if 
the outlay exceeded £40, the rent was to be raised 
in proportion :—Held: as such parol proviso did 
not contradict but merely explained, the terms 
of the written instrument, evidence of it was 
admissible; &, as the evidence proved that pltf. 
had agreed to such parol proviso, the action must 
be dismissed.—WILLIAMS v. JONES (1888), 36 
W. R. 573. 

522. .|— Although parol evidence is ad- 
missible to prove rescission of a written agreement 
concerning land, such evidence cannot be given 
to prove a subsequent agreement to vary the 
terms of the written agreement. 

Where, therefore, in an action for a declaration 
that a lease was valid & had not been forfeited, an 
order had been made by consent that deft. should 
grant pltf. a new lease upon the terms set out in 
the order, & at a subsequent interview between 
the parties suggested alterations on the lease 
were embodied in a memorandum signed by them, 
the ct., holding that the memorandum was not 
intended to operate as an agreement, refused to 
allow pltf. to give parol evidence of a fresh agree- 
ment alleged by him to have been made at the 
interview for the variation of the terms of the 
order, & directed the order to be carried out.— 
VEZEY v. RASHLEIGH, [1904] 1 Ch. 6384; 73 L. J. 
on 422; 90 L. T. 663; 52 W. R. 442; 48 Sol. 

o. 312. 


Annotations :-—Consd. Williams +. Moss’ Empires, [1915] 3 
K. B. 242. Red. Morris v. Baron, {1918} A. C. 1. 


.]—See, also, CONTRACT, Vol. XITI., pp. 354- 
358, Nos. 2947-2976. 

523. To prove rescission of written contract.|— 
PRICE v. DYER, No. 518, ante. 

524. .|—Two parties entered into a written 
agreement, by which one was to take a farm of 
the other, & to take the straw, chaff, etc. at a 
valuation to be made by such competent persons 
as the two other parties should respectively ap- 
point. Such agreement entire; the two parts 
cannot be separated from each other; & if one 
person only is, by parol agreement, afterwards 
appointed to make the valuation, the landlord 
cannot maintain an action upon the parol agree- 
ment thus substituted, even though the straw & 
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chaff, etc., have been taken & used by the tenant. 
—-HARVEY v. GRABHAM (1836), 5 Ad. & El. 61; 
2 Har. & W. 146; 6 Nev. & M. K. B. 754; 5 
L. J. K. B. 235; 111 E. R. 1089. 


Annotations :—Consd. Sanderson v. Graves (1875), L. R. 


10 Exch. 234. Refd. Thames Haven Dock & Ry. Co. 
v. Brymer (1850), 5 Exch. 696. Mentd. Mechelen v. 
Wallace (1837), 7 Ad. & El. 49. 

525. -] — VEZEY v. RASHLEIGH, No. 522, 


ante. 








.|—See, also, CONTRACT, Vol. XII., pp. 353, 

354, Nos. 2938-2946, 

526. To prove terms of letting.|—Dokr d. Bina- 
HAM v. CARTWRIGHT, No. 359, anle. 

527. To prove meaning of particular terms.]— 
Pitf. by her bill alleged that an agreement to take 
a house had been entered into by deft., & charged 
that though no formal note thereof was ever made, 
yet that the same was proved & made out of the 
letters of deft. & his agent, & that such letters 
were a sufficient note thereof. <A letter of deft.’s 
was proved, containing an agreement to take 
the house, & “ give £50 more of premium,” “ pro- 
vided I get the profit rent of the present tenant.”’ 
Upon evidence, aliunde, showing what, in fact, 
these words meant, specific performance was 
decreed.— SKINNER vt. M‘Douanl. (1848), 2 De G. 
& Sm. 265; 171. J. Ch. 347; 11 L. 'T. O18. 411; 
12 Jur. 741; 64 KE. R. 120. 

528. To prove defence of mistake.] — Parol 
evidence admissible in opposition to a specific 
performance of a written agreement upon the heads 
of mistake or surprise as well as of fraud ; & upon 
such evidence the bill was dismissed. Another 
bill for a specific performance of the agreement, 
corrected according to the same evidence, con- 
tradicted by the answer, was also dismissed.— 
TOWNSHEND (MARQUIS) v. STANGROOM, STANG- 
ROOM v. TOWNSHEND (MARQUIS) (1801), 6 Ves. 
328; 31 E. R. 1076, L. C. 

Annotations :—Expld. Clowes v. Higginson (1813), 1 Ves. 
& B. 521. Consd. Beaumont v. Bramley (1822), Turn. 
& R. 41; Smithson v. Powell, Powell +. Smithson (1852), 
20 L. T. O. S&S. 105. Refd. Squire v. Campbell (1836), 1 
My. & Cr. 459; London & Birminghawin Ry. ». Winter 
Nga Cr, & Ph. 57 ; Wood v. Secarth (1855), 2 K. & J. 

Be ouillon vw, States (1856), 25 In, J. Ch. 875; Carroll 

vt. Keays (1873), 22 W. R. 2443: Fowler ». Sugden (1916), 

115 L. T. 51. Mentd. Mortlock v. Buller (1804), 10 Ves. 

292; Manser vr. Back (1848), 6 Hare, 443; Fowler 1. 

Fowler (1859), 4 De G. & J. 250; Wharram v. Wharrain 

(1864), 4 New Rep. 117; Richardson r. Smith (1870), 

39 L. J. Ch. 877; Re Marlborough, Davis v. Whitehead, 

[1894] 2 Ch. 133; Craddock v. Hunt, [1923] 2 Ch. 138. 

529. To prove defence of fraud.|— A. filed a 
claim for specific performance of a contract by B., 
C. & D., stating in his claim that defts. had by 
an agreement in writing contracted to demise a 
house to A. for a certain term, at a stated rent, 
& that pltf., A., had agreed by parol, at the same 
time, to pay to defts. a premium of £200. The 
claim prayed that defis. might grant a lease, pltf. 
offering to pay the premium according to the 
parol agreement :—Held: Stat. Frauds did not 
present an obstacle to specific performance if 
there were no fraud. 

Defts., at the hearing, alleging that the agree- 
ment was obtained by pitf. from one by fraud & 
from another by fraudulent. misrepresentation, 
the cause was ordered to stand over that an oral 
examination of witnesses might take place under 
15 & 16 Vict. c. 86, & such examination having 
taken place, upon which the allegations of fraud 
& fraudulent misrepresentation failed, the ct. 
decreed specific performance. Where persons 
sign a written agreement, & there has been no 
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circumvention, or fraud, or mistake, the written 

agreement binds at law & in equity according to 

its terms, although verbally a provision be agreed 
to, which has not been inserted in the document, 
if the party who should perform the omitted term 

consents to the performance of it.—MARTIN v. 

Pycrorr (1852), 2 De G. M. & G. 785; 22 L. J. 

Ch.94; 20 L. T. O.S. 1385; 16 Jur. 1125; 1W.R. 

58; 42 E. R. 1079, L. JJ. 

.innotations :-—Expld. Price v. Ley (1863), 4 Git. 235. Refd. 
Jervis v. Berri 1873), 8 Ch. App. 351; Jacobs v, 
Batavia & General Plantations Trust (1924), 93 I. J. Ch. 
320. Montd. North v. Loomes, [1919] 1 Ch. 378; Berners 
v. Fleming, [1925] Ch. 264. 

Admissibility to connect separate documents. |— 

See Nos. 362, 386, ante, No. 798, post. 

Admission of extrinsic evidence to show intention 
of parties.]|—See Debs, Vol. XVII., p. 302, Nos. 

1141: et seq. 


Sect. 5.- -NATURE OF TENANCY CREATED. 
Sun-sSECT. 1.— BEFORE JUDICATURE ACTS. 
A. Tenancy at Will. 
See Law of Property Act, 1925 (c. 20), 8. 55 (c). 
580. On entry by tenant— General rule.|-—— 

When a person is so foolish as to enter upon pre- 

mises under an agreement for a lease, without a 

stipulation that in case no lease is executed he 

shall hold for one year certain, if he does not exe- 
cute, the landlord may turn him out without 

notice (per CuR.).—HEGAN uv, JOUNSON (1809), 2 

Taunt. 148; 127 bb. R. 1033, 

_tnnotatvons :— Distd. Anderson +. Mid. Ry. (1861), 3 KH. & EB. 
614. Refd. Knight vr. Benett (1826), 3 Bing. 361; 
Mann t. Lovejoy (1826), Ry. & M. $55; Rikeley vr. Kylo 
(1543), 11 M. & W. 16. 

531. -] — Where parties enter under 

a mere agreement for a future lease they are tenants 

at will; & if rent is paid under the agreement 

they become tenants from year to year (LITTLE- 

DALE, J.).—HAMERTON v. STEAD (1824), 3 B. & 

(. 478; 5 Dow. & Ry. K. B. 206; 107 K. R. 

811: sub nom. LYAMMERTON v. STEAD, 3 L. J. OLS. 

k. B. 33, 

Annotatums :-—Consd. Anderson v. Mid. Ry. (1861), 3. EK. 
& KE. 614. Refd. Knight v. Benett (1826), 3 Bing. 361. 

vont Doe da. Biddulph v. Poole (1848), 17 L. J. Q. B. 














532. .} — BRAYTHWAYTE v. HITCH- 
cock, No. 547, post, 
33. Parol agreement to lease.| — A 





parol agreement to lease lands for four years only 
creates a tenancy at will; & if that tenancy be 
not determined before the day of the demise laid 
in the declaration, pltf. cannot recover.- --GOoOD- 
TITLE d. GALLAWAY v. HERBERT (1702), 4 ‘Term 
Rep. 680; 100 BK. RH. 12141. 

534. .]|— Deft., bond fide believing 
he had authority, verbally agreed, on behalf of 
the owners, to let pltf. a house for seven years ; 
& plitf. was let into possession by deft., & began 
repairing the premises. The owners had not 
given deft. authority, & they informed pltf. of 
this, & brought ejectment against him; piltf. 
consulted deft., who persisted that he had autho- 
rity, & advised pltf. to defend the action; & a 
verdict passed against him. PItf. having brought 
an action against deft. for his breach of warranty 
of authority :——Held: pltf. could not recover the 
costs of defending the ejectment, as they were 
not the consequence of deft.’s breach of warranty 
inasmuch as, if deft. had had authority, pltf. 











PART II. SECT. 5, SUB-SECT. 1.—A. 


§33 1. On entry by tenant—FParol agreement to lease.}—BROUGHAM v. BALFOUR (1853), 3 C. P. 72.—CAN. 
k. ——— Lease without date for termination.}—WILMOT v. LARABEF (1858), 7 C. P. 407.—CAN. 
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Sect. 56.—Nature of tenancy created: Sub-sect. 1, A. 
& B. (a) & (b).] 


could not have succeeded in the ejectment, Py 
reason of the agreement being verbal only, 
irre aaa creating no more than a tenancy 
at will. 

The law is that, in order to make an agreement 
for a seven years’ lease operative, there must be 
a deed under seal, which was totally wanting in 
this case, & therefore, if pltf. had been let into 
possession under such circumstances he would 
have been no more than a tenant at will, liable, 
like every such tenant, to have the will deter- 
mined & ejectment brought against him (Cock- 
BURN, C.J.).—Pow v. Davis (1861), 1 B. & S. 
220; 30 L. J. Q. B. 257; 4 L. T. 399; 25 J. P. 
aoe 7 Jur. N.S. 1010; 9 W. R. 611; 121 E. R. 
Annotation :— a‘ ; , . J. 

oo ee Mentd. Hughes v. Graemo (1864), 33 L. J 

585. ——— Agreement by infant.) — CLAYTON 
v. ASHDOWN (1714), 2 Eq. Cas. Abr. 516; 22 E.R. 
435, L. C. 

586. ———- Terms endorsed on draft lease— 
Security for rent given to landlord—Acceptance of 
rent by landlord.|—After a tenant at will entered 
into possession there was an agreement for a lease 
of the premises, but no lease was ever prepared ; 
on the back of the draft there was an indorse- 
ment made & signed between the parties; rent 
had been paid & a receipt given for a quarter’s 
rent, & a distress also had been put in by the land- 
lord upon the tenant :—Held: not sufficient to 
alter the original tenancy at will into a tenancy 
from year to year.—DoE d. BENSON v. FROST 
(1851), 17 L. T. 0. 8.145; 15 J. P. Jo. 378. 
sean Rett. Doe d. Davics v. Thomas (1851), 6 


537. Under clause in agreement — Till 
lease executed.}|—A. held premises under an agree- 
ment for a lease, whereby the lessor agreed to grant 
the same to him for three years, at the yearly 
rent of £84, payable quarterly, the lease to contain 
certain covenants on A.’s part; he further agreed 
to accept such lease on the terms aforesaid, etc. ; 
& the lessor agreed that in such lease should be 
contained a covenant for quiet. enjoyment, & it 
was mutually agreed that the instrument should 
act as an agreement only, & that until a lease 
should be executed, the rent, covenants & agree- 
ment agreed to be therein contained & reserved 
should be paid & observed, & the several rights 

remedies should be enforced in the same manner 

if the same had been actually executed. No 
rent had been paid :—Held: there was a tenancy 
at will, created with a fixed & ascertained rent, 
& the landlord had a good right to distrain.— 
ANDERSON v, MIDLAND Ry. Co. (1801), 3 HE. & E. 
614; 80 L. J. Q. B. 94; 38 L. T. 809; 25 J. P. 
405; 7 Jur. N.S. 411; 121 EB. BR. 573. 
am -—Apld. Kearsley v. Philips (1883), 11 Q. B. D. 








Creation of tenancy from year to year.] — Sce 
NUN-DUUU ly D. (G)s pust. 
B. Tenancy from Year to Year. 
(a) In General. 
538. On entry by tenant.) By agreement 


between F., the receiver appointed in Chancery 


PART II. SECT. 5, SUB-SECT. 1.~— | 191.—AUS. 
ssa aeig ) t.}/_-Wh Pear 
« On entry by tenant. ere a 

tenant enters under an agreement void (1880), 8 L. R. 
for uncertainty as a duration of 
tenancy there is a tenancy from year 

year by implication of law.— 
MORISON v. EpMISTON, [1907] V. L. R. 


———.}+~—KENNAN t. MURPHY 
Ir. 285.—IR. 


640 i. —— & yment of rent.J— 
MARSHALL ¥. Gouron eaarene 
LTp., (1916] St. R. Qd. 120.—AUS. 

1,.——— & improvements made.) — 
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for lands & buildings thereon, & J., it was recited 
that J. had expended money in improving the 
premises on the understanding that a lease thereof 
should be granted to him on the terms after men- 
tioned, pursuant to a previous agreement with 
parties at that time interested, in consideration 
whereof F. had consented to enter into this agree- 
ment. It was witnessed that F., in consideration 
of the premises, & according to his power, agreed 
with J. to let to him, & J. agreed to take, the 
land, with the buildings thereon lately converted 
at J.’s expense into a mill, & other buildings, to 
hold for twenty-one years at rent payable 
quarterly ; & it was agreed that, when that agree- 
ment should have been approved of by the Ct. of 
Ch., or the master, or if it should be ascertained 
that such sanction was not necessary, a lease 
should be executed by F. to J., & a counterpart 
by J., under the terms in the agreement stipulated, 
which should contain covenants on the part of J. 
‘“‘to pay thesaid rent in manner before mentioned, 
damage by fire excepted,’’ & to keep the premises 
in repair, & to deliver up possession of the pre- 
mises, ‘‘ & all the present additions,’’ ‘‘ but not 
including any buildings not shown’”’ on a plan 
indorsed, in good repair, ‘‘ damage by fire ex- 
cepted.” & that, until the lease should be granted, 
F. might distrain ‘‘ for all or any part of the rent 
hereby agreed to be paid.’’ Provided that the 
agreement should be in all respects subject to the 
approbation of the Ct. of Ch. or the master, F. 
undertaking to endeavour to obtain such appro- 
bation: but, if the approbation were refused, the 
agreement to be void. J. entered into possession, 
& erected new buildings:—Held: (1) J. was 
tenant from year to year on such terms as would 
be inserted in a lease pursuing the agreement, so 
far as they were applicable to a tenancy from year 
to year. (2) If any part of the premises originally 
demised were destroyed by fire, the result would 
be, not to destroy or suspend the whole rent, but 
to entitle J. to a deduction from the rent accord- 
ing to the proportion which the annual value of 
the destroyed part bore to the annual value of 
the whole: taking the whole to be the premises 
as originally demised, not as improved by subse- 
quent additions made by J.—BENNETT v. JRE- 
LAND (1858), E. B. & E. 3826; 28 L. J. Q. B. 48; 
4 Jur. N.S. 1104; 120 E. R. 530. 

Annan :—Refd. Swain v. Ayres (1888), 21 Q. B. D. 


539. -}] —(1) An agreement that an out- 
going tenant shall be paid for tillages on the expira- 
tion of his tenancy is not inconsistent with the 
terms of a tenancy from year to year. 

(2) Where a tenant entered on possession of 
premises in pursuance of an unsigned agreement 
for a lease, he became a yearly tenant upon such 
of the terms in the unsigned agreement as were 
not inconsistent with such a tenancy (per CUR.).— 
ao v. SAUNDERS (1864), 13 W. R. 

6. 








wre OC PUYOL VL LUM.) —— LLAMBNNLUIN U 
StrEapD, No. 581, ante. 

541. -] — Where the occupier under 
an agreement for a lease at a certain rent, pays 
the rent, he becomes tenant from year to year, 








on the terms of the agreement, & the landlord 


~ 


Where A. went into possession of 
remises as tenant to B., & had occupied 
Pitas 0 tia bina without any terms 
of holding ng agreed upon, & never 
paid any rent, but built a barn & 
made other improvements on the 


remises, &, on be applied to for 
hayment of rent ee 8 death, 


Co., 
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may distrain——-MANN v. LOVEJOY (1826), Ry. 
M. 856, N. Pa alias 
nnotat — Doe . , 

Ad. & El. 47 a Refd. Die Tht e Stratton (1828), 

Moo. & P. 183. 

542. —— |——Pltf£. took possession o. 
premises under an agreement for a lease to be 
granted to him for a term of ten years, at a 
yearly rent, payable half-yearly. No lease was 
executed, nor was the quantum of rent to be paid 
ascertained ; but pltf. occupied under the ea 
ment for three years, paying rent for two :—Held : 
this created a tenancy from year to year, & entitled 
the landlord to distrain for the arrears due, at 
the rate previously paid.—KNiIcHT v. BENETT 
(1828), 3 Bing. 361; 11 Moore, OC. P. 222; 4L. J 
O.S8.C. P. 94; 130 E. R. 652. 

Annotations :—Apld. Cox v. Bent (1828), 5 Bing. 185. Refd. 

Watson v. Waud (1853), 8 Exch, 335. 


543. .] — Pitf£., who had entered 
premises under an agreement for a lease, admitted 
a charge of half a year’s rent in an account between 
him & his landlord :—Held: this constituted him 
a tenant from year to year, & liable to distress. 
—Cox v. BENT (1828), 5 Bing. 185; 2 Moo. & P. 
281; 7L. 5.0.8. C. P. 68; 130 EB. R. 1031. 
Annotations :—Refd. Regnart v. Porter (1831), 7 Bing. 451 . 

M. & W. 494; 


Braythwayte v. Hitchcock (1842), 10 ; 
tson v. Waud (1853), 8 Exch. 335; Vincent v. Godson 


Wa 
(1854), 4 De G. M. & G. 546 
544, .|—By a memorandum of agree: 
ment, pltf. agreed to let to deft., & deft. agreed to 
take a house, etc., from June 24 then next ensuing, 
for the term of twenty-one years determinable 
at seven & fourteen years; that the lease to be 
granted by pltf. was to contain a covenant on her 
part for deft. to purchase the fee simple for £600 
at any time within the first seven years of the 
term to be granted, & a covenant on the part of 
deft. for payment of the rent of £35, payable 
quarterly, clear of all deductions for taxes what- 
soever; & thatthe insurance on the sum of £500 
was to be paid by plitf., & to be repaid by deft. 
as an increased rent; to lay out within twelve 
months the sum of £100 on the said premises ; 
to keep the premises in substantial repair, & all 
other usual covenants as in leases of houses in B. ; 
& that deft. should execute a counterpart of lease 
when tendered to him by the solr. of pltf., & that 
the expense of the lease & counterpart was to be 
borne & paid by deft. :—Held: this was an agree- 
ment for a lease, & not an actual demise, & deft., 
having entered & paid rent under the agreement, 
became tenant from year to year, which tenancy 
could only be determined by a regular notice to 
quit, or a surrender in writing. 
Here there are no words of demise . . . nothing 
is said as to rent... the instrument shows on 
the face of it that it was not intended to operate 
as a present demise but as an agreement for a 
future lease (PARKE, B.).—CHAPMAN v. TOWNER 
1840), 6 M. & W. 100; 9 L. J. Ex. 54; 151 


. R. 338. 
Ape ation :—Distd. Curling v. Mills (1843), 7 Scott, N. R. 


545 ———.] — Dog d, THOMSON v. AMEY, 


No. 551, poat. 

: J—A., in July, 1823, proposes 
by letter to take a house of B., for five & a half 
years, at £66 per annum. A. enters into posses- 
sion at Michaelmas 1823, & a draft lease is pre- 
pared, but not executed. In Sept. 1826, negotia- 

ons 


























are entered into for enlarging the premises | 


m. Tenant retaining posseasion.} —~ 
Where a tenancy from year to year 
exists, & during its continuance the 

arties agree for a lease for a certain 

» with a power to the tenant to 


stated that hie improvements were 
worth more than the rent :—Held: it 
enured as a tenancy from year to 
year.—Dor d. MacQuEEN vt. HUNTER 
(1842), 1 Kerr, 518.—OAN, 
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& increasing the rent, & A. proposes, in con- 
sideration of additions & repairs by B., to take 
the house for seven, fourteen or twenty-one years, 
at the Spoeeee of his present term. No instru- 
ment in the nature of a lease is ever executed, but 
@ sum of money is expended by B. on the pre- 
mises, in Sept. 1827, & at Michaelmas 1828 a 
rent of £87 is paid by A., & from that period the 
rent of £84 per annum is paid at Michaelmas, till 
the year 1835. On Mar. 18 in that year, A. gives 
B. notice of his intention to quit at the Michaelmas 
following :—Held: this was a good notice. 

S : B.’s tenancy under his original pro- 

sal was from year to year, determinable at 

ichaelmas in any year, with notice, or at Lady 
Day 1829 without notice.—Berrey v. LINDLEY 
(1841), 3 Man. & G. 498; 4 Scott, N. R. 61; 11 
L. J. C. P. 27; 5 Jur. 1061; 188 EB. R. 1240. 


Annotations :—Consd. Kelly v. Patterrson (1874), L. R. 9 
C. P. 681: Croft ». Blay, [1919] 3 Ch. 343. abd. Doe d 


Clarke v. Smarridge (1845), 14 L. J. Q. B. 327; Doe d. 
Buddle v. Lines (1848), 12 Jur, 80; Treas v. Savage 


(1851), 4 BE. & B, 36 

547. -}-~ In debt for rent, stating a 
demise of a messuage, etc., by pltf. to H., for one 
year, & so on from year to year if they should 
respectively please, at the yearly rent of £140, 
peer quarter & an assignment by H. to 

eft., pltf. proved an agreement, seoee y him- 
self only, for a lease of the premises by 








him to H. 
for seven years, at £140 a year, that no lease had 
been actually exccuted, but that H. had entered 
into possession shortly after the date of the agree- 
ment, & had paid two quarters’ rent, at the rate 
of £140 a ycar:—Held: this was sufficient evi- 
dence of a tenancy from year to year, as stated 
in the declaration, & in which H. had an assign- 
able interest. 

Although the law is clearly settled, that where 
there has been an agreement for a lease, & an 
occupation without payment of rent, the occupier 
is a mere tenant at will; yet it has been held 
that if he subsequently pays rent under that agree- 
ment, he thereby becomes tenant from year to 
year. Payment of rent, indeed, must be under- 
stood to mean a payment with reference to a 
yearly holding (PARKE, B.).--BRAYTHWAYTE Uv. 

ITCHCOCK (1842), 10 M. & W. 494; 152 KB. KR. 
565; sub nom. BRAITHWAITE v. HrrcHoook, 12 
_. J. Ex. 38; 6 Jur, 976. 


Annotations —A ld- Coatsworth ». Johnson (1886), 54 
1, T. 520. antd. Stowe v. Quorner (1870), I. Ht. 6 
Cxoh. 155. 


Terms applicable to tenancy.|-—See Sub-sect. 1, 
B. (b), poat. 

Creation of tenancy at will.|—Sce Sub-sect, 1, 
A., ante. 


(b) Terms Applicable to Tenancy. 

548. Terms to be included in lease.|] — If a 
benant holds under an agreement for a lease, 
which specifies the covenants to be inserted in 
‘he lease, with a right of entry, for a breach of 
hem, an ejectment may be sustained on any 
sreach, though no lease has ever becn executed.— 
Dor d. OLpERsHAW v. Breacu (1807), 6 Hep. 


06, N. P. 
vee :—~Mentd. Doo d. Tilt v. Stratton (1828), 4 Bing. 


549. Thee v. LovEJoy, No. 641, ante, 
550. ———-.| — Where a party eooupiee under an 
agreement for a lease during the whole of the term 
‘or which the lease was to be granted; a notice 
urchass, which is never execu 
he tenant stands in his criginal 
situation after the agreement —_ 


Dog d. CROOKSHANK v. CROCKBRANK 
(1841), 2 Ont. Dig. 3841.—OAN, 
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Sect. 5.—Nature of tenancy created: Sub-sect, 1, B. 
(b) ; aub-sect. 2.] 


to anit is not necessary at the end of such term, 
as the agreement is evidence of the expiration of 
the tenancy as well as of the other terms of the 
holding.—DorE d. TILT v. Stratton (1827), 3 
C. & P. 164, N. P.; subsequent proceedings (1828), 
4 Bing. 446. 

551. .}] — Where a party is let’ into posses- 
sion, & pays rent, under an agreement for a future 
lease for eel which is to contain a covenant 
against taking successive crops of corn, & a con- 
dition of re-entry for breach of covenants :—Held : 
he thereby becomes a yearly tenant, subject to 
the above terms & condition. 

Whether the obligation to repair can be en- 
forced under such circumstances, at least as to 
substantial repairs, may perhaps be question- 
able (LORD DENMAN, C.J.).—DOE d. THOMSON v. 
AMEY (1840), 12 Ad. & El. 476; 4 Per. & Dav. 
177; 118 E. R. 892. 

Ane Bon :—Refd. Thomas v. Parker (1857), 1 H. & N. 





552, ———.] — By an indenture between pltf. & 
deft., it was covenanted that deft. should obtain 
a license from the lord of the manor, & should 
grant a lease to pltf., & that such lease should 
contain a covenant that deft. would, during the 
term, repair the premises demised, & that til] such 
licence was obtained & such lease granted, pltf. 
should hold the premises as tenant from year to 

ear, subject to the terms & conditions therein- 

efore specified. In an action of covenant upon 
the indenture, pltf., in his declaration, set out 
the covenant that deft. should obtain the licence 
& grant the lease, & the proposed covenant to 
repair, & then alleged that the parties further 
covenanted that till the licence should be obtained 
& the lease granted, plitf. should be considered as 
tenant from year to vear, etc., & that whilst pltf. 
should be possessed of the premises as tenant from 
year to year undcr the provisions of the indenture, 
deft. should repair the premises :—Held: no 
variance.—- PRICE ». Brrc (1842), 4 Man, & G.1; 
1 Dow). N.S. 720; 11L.J.C. 2.193; 184 E.R. 1. 

558. So far as applicable.}] — Declaration 
stated that, by contract between pltfs. & deft., 
deft. agreed to procure, as soon as possible & within 
four months from the making of the contract, 
sufficient land for a communication between a 
certain railway & certain gas works, & stowing 
a certain quantity of coals, ‘‘ & to grant a lease 
of the same land to pltfs. for a term of five years 
from the date of the contract,’’ determinable at 
the end of three years “ of the term ”’ by notice 
from pltfs., which notice never was given; that 
pltfs. should pay to deft. for the Jand half-yearly 
an annual rent equivalent to 4 per cent. on the 
money paid by deft. for the eeoaee the first 
payment to be made six months after possession 
of the land should be given to pltfs., from which 
time only the rent was to run: & that, ‘‘ upon the 
termination of the term of five years, by effluxion 
of time or by notice,’’ deft. should pay to pltfs. 
all the moneys expended by them for laying down 
sidings for the communication, & building sheds 
& erections on the land for the purposes mentioned 
in the contract, less 5 per cent. for deterioration. 
Allegation: that, in part performance of the con- 
tract, deft. procured the land & put pltfs. into 

ssession; & that. pltfs. occupied & enjoyed the 
and from that time ‘ until the termination of 
the term of five years as hereinafter mentioned ; ”’ 
& during the term they so occupied, etc., did, 





pursuant to the contract, expend money for laying | 
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down si , etc.; ‘‘ that the term of five years 
has expi & terminated, to wit by effluxion of 
time;’’ that all things necessary had happened 
to entitle pltfs. to receive from deft., & render 
deft. liable to pay, the money expended, less 
etc.: but deft. had not paid. Plea: ‘‘ That no 
lease of the land was ever granted to plitfs. by deft., 

ursuant to the agreement; nor did the term of 

ve years in the agreement mentioned & con- 
templated ever come into, or have, any existence. 
On demurrer :—Held: a bad plea, for the grant- 
ing of the lease by deft. was not a condition pre- 
cedent to his liability to pay the money; & the 
meaning of the word ‘*‘ term ’’ was not, in the agree- 
ment, restricted to a term created by lease, but 
included a period of five years during which pltfs. 
should occupy, after being put into possession 
under the contract. 

The question is how many of the stipulations 
which were to have been introduced into the 
lease remain in force. ... The question always 
is whether a stipulation is materially connected 
with the lease which has not been granted 
(ERLE, J.).—BOWES v. CROLL (1856), 6 E. & B. 
255; 27L.T.0.8S.77; 4 W. R. 484; 119 E. R. 
859. ° 
Annotations :—Apld. Martin v. Smith (1874), L. R. 9 Exch. 

50. Mentd. Christie v. Borelly (1860), 7 C. B. N.S. 561. 

554. Proviso for two years’ occupation 
after notice to quite.|An agreement for a lease 
of a farm contained a stipulation that the tenancy 
should continue until after two years’ notice to 
quit had been given. The tenant occupied the 
farm, paid rent for some years, but no lease was 
executed :—Held: it could not he implied that 
the stipulation as to the two years’ notice to quit 
was one of the terms under which the tenant 
held.—-TooKER v. SMITH (1857), 1 H. & N. 732 ; 
156 E. R. 1396. 

555. ——.] — BENNETT v. IRELAND, No. 
538, ante. 


56. ——.] — COATSWORTH v. JOHNSON, 
No. 583, post. 
557. 

















Re-entry clause.J—Dor d. OLDER- 
SHAW v. BrEACH, No. 548, ante. 








558. ——.] — HAYNE v. Cummtinas, No. 
1307, post. 
559. Expiration of tenancy — Yearly 


tenancy continuing for whole period of agreed 
lease.|—Dor d. TILT v. STRATTON, No. 550, ante. 

560. Covenant to repair.} — Declaration 
stated, that in consideration that deft. had be- 
come tenant to pltfs. of premises, upon the terms 
that he should, during his said tenancy, keep the 
premises in tenantable repair, deft. agrecd to keep 
the same in tenantable repair during the said 
tenancy. It was proved that he took the pre- 
mises, by written agreement, for three years & 
a quarter, & engaged to keep them in good repair 
during the time they should be in his occupation ; 
but the agreement was neither stamped as a lease, 
nor signed by both parties:—Held: deft. was 
bound by the covenant to repair, though the 
agreement was void, as to the duration of the 
aia by Stat. Frauds: & the count was applic- 
able, 

In point of Jaw he [deft.! was tenant at will 
for the first. year subject to the terms of the agree- 
ment on his own part; & afterwards tenant from 

ear to year subject still to that agreement which 

und bim to keep the premises in good repair 
(PaRKR, J.).—RICHARDSON v. GIFFORD (1834), 1 
Ad. & El. 52; 3 Nev. & M. K. B. 825; 3 L. J. 
K. B. 122; 110 E. R. 1127. 


Annotations :—Retd. Doe d. Marlow v. Wiggins (1843), 4 
Q. B. 367; Arden v. Sullivan (1850), 14 Q. B. 832. 





Part I].—AGREEMENTS FOR LEASE. 


1. —— 





-] — By agreement dated 
Oct. 20, 1824, reciting a former agreement in 1819, 
for the grant of a lease of copyhold premises to 
B. for twenty-one years, from Mar. 25, 1820, & 
that B. had requested, & pltf. had agreed, that 
deft. should be accepted as tenant, & a lease 
should be granted to him instead of to B., on the 
same terms: & that pltf. was desirous to let the 
premises to deft. so soon as a good licence for that 
purpose should be granted to him by the lord of 
the manor, but not before: pltf., in consideration 
of the covenants & agreements thereinafter con- 
tained on the part of deft., covenanted that he 
would, so soon as a good licence for that purpose 
should have been procured by him from the lord. 
at deft.’s expense, lease the premises to deft. for 
all the residue then unexpired of the term of 
twenty-one years from Mar. 25, 1820, etc.: & 
deft. thereby covenanted, from thenceforth yearly 
during the remainder to come of the term, to pay 
pltf. the rent, & also that he would from time 
to time during the term to be granted as afore- 
said, keep the premises in repair, etc. The agree- 
ment contained also a covenant by pltf. for quiet 
enjoyment during the remainder of the term, 
on payment of the rent & performance of the 
covenants. Deft. entered upon the premises, & 
occupied them until the expiration of enya 
years from Mar. 25, 1820 :—Held: he was liable 
on the covenant for repair, although no lease had 
ever been made to him pursuant to the agreement, 
nor any licence obtained from the lord for that 
purpose.—PisTor v. CaTerR (1842), 9 M. & W. 
$15; 12 L. J. Ex. 129: 152 E.R. 134. 
Annotation : —Refd. Martin v. Smith (1874), 30 lL. T. 268. 
562. ——- ——..]|—Price v. Bircu, No. 552, 


ante. 

563. .]}—An agreement of demise for 
three years, executed in Mar. 1845, in writing but 
not by deed, was prevented from operating as a 
lease by stat. 7 & 8 Vict. c. 76, & was not re-estab- 
lished as a lease by Real Property Act, 1845 (c 1086), 
which repealed the former Act, but took effect 
only as from Oct. 1845. A tenant entered into 
possession of a house under such agreement, made 
with A. & B., paid them rent, & so became tenant 
from year to year to them, on such terms of the 
agreement as were not inconsistent with a yearly 
tenancy. Afterwards A. assigned all his interest 
in the premises to B. The tenant continued in 
occupation, & paid rent to B. singly :—Held: 
under these circumstances, it was to be presumed, 
in the absence of proof to the contrary, that the 
tenant had, in consideration of 3. permitting him 
to continue, agreed to hold of B. on the terms on 
which he had held of A. & B., & an action lay at 
the suit of B. singly against the tenant for not 
putting the premises in repair & keeping them re- 
paired, there being a stipulation to that effect in 
the agreement with A. & B., & that being a term 
not inconsistent with a yearly holding.—ARDEN 
v. SULLIVAN (1850), 14 Q. B. 832; 19 L. J. Q. B. 
ae 15 L. T. O. 8. 45; 14 Jur. 712; 117 E. R. 
e 20. 

Annotation :—Apld. Wyatt v. Cole (1877), 36 L. T. 613. 

564. ——- ———.]—Bowes v. CROLL, No. 553, 


ante. 














565. ——-.]—BENNETYT v. IRELAND, No. 
538, ante. 

566. ——.|—HAYNE v. CUMMINGS, No 
1307, post. 


567. ——— Covenant against taking successive 
crops of corn.|—DorE d. THOMSON v. AMEY, No. 
551, ante. 
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SuB-sEcT. 2.—SINCE JUDICATURE ACTS. ' 


See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49); Law of Property 
Act, 1925 (c. 20), ss. 54, 55. 

568. Terms of lease agreed upon — Where 
tenant has entered—& paid rent.j|-—-Deft. on 
May 29, 1879, agreed to grant & pltf. to accept 
a lease of a mill for seven years at the rent of 
308. a year for each loom run, pltf. not to run less 
than five hundred & forty looms. The lease to 
contain such stipulations as were inserted in a 
certain lease of May 1, which was a lease at. a fixed 
rent made payable in advance, & contained a 
stipulation that there should at all times be pay- 
able in advance on demand one whole year’s rent 
in addition to the proportion, if any,of the yearly 
rent due & unpaid for the period previous to such 
demand. Pltf. was let into possession & paid 
rent quarterly, not in advance, down to Jan. 1], 
1882, inclusive, having run in 1881 five hundred 
& sixty looms. In Mar. 1882, deft. demanded 
payment of £1,005 14s. (£840 as one whole year’s 
rent for five hundred & sixty looms at 308., & 
£165 148. as the proportionate part of the rent 
from Jan. 1] last), & put in a distress. Pltf. there- 
upon commenced his action for damages for illegal 
distress, for an injunction, & for specific perform- 
ance, & moved for an injunction :—Held : (1) since 
the Jud. Acts the rule no longer holds that a 

erson occupying under an executory agreement 
or a lease is only made tenant from year to year 
at law by the payment of rent, but that he is to 
be treated in every ct. as holding on the terms 
of the agreement. 

(2) There is an agreement for a lease under which 
possession has been given... He holds under the 
same terms in equity as if a lease had been granted, 
it being a case in which both parties admit that 
relief is capable of being given by specified per- 
formance (JESSEL, M.Kt.).—WaALSH v. LONSDALE 
(1882), 21 Ch. D. 9; 52 L. J. Ch. 23; 46 1. ‘T. 
858: 31 W. R. 109, C. A. 

-Linotations :—— Aa to (1) Distd. Murgatroyd v. Silkstone & 
Dodsworth Coal & Iron Co., hae p. Charlesworth (1895), 
65 L. J. Ch. 111. Refd. Beighton v. Beoighton (1895), 

64 L. J. Ch. 796; Friary aa & Tealoy’s Brewerles 

v. Singleton, {[1899] 1 Ch. 86; Lewis v. Baker, [1905] 1 

Ch. 46; White v. Grand Hotel Eastbourne (1912), 106 

L. T. 785; Pole-Carew v. Western Countios & General 

Manure Co., [1920] 2 Ch. 97. 4s to (2) Apld. Allhusen v. 

Brooking (1884), 26 Ch. D. 559. Consd. Coatsworth v. 

Johnson (1885), Cab. & El. 542; Re Northumberland 

Avenue Hotel Co., Sully's Case (1885), 54 L. T. 76. 

Expld. Swain v. Ayres (1888), 21 Q. B. D. 280.  Apld. 


Lowther v. Heaver (1889), 41 Ch. D. 248. Gonad. Strong 
T. 470. Apld. Foster v. Reeves, 


v. ithe ha (1889), 61 L. 

11892) 2 Q. B. 255. Folld. Manchester Brewery Co. 
v, Coombs, [1901] 2 Ch, 608. Consd. Gilbey v. Cossey 
(1912), 106 L. T. 607. Apld. L. R. Comrs, v. Derby, 


{19141 3 K. B 1186. Consd. Purchase v. Lichfield Brewe 

Co., 11915) 1 K. B. 184; Gray vr. Spyer, {1022} 2 Ch, 22. 
Foild. Carrington Manufacturing Go. v. Saldin (1925), 
133 L. T. 432. Refd. Furness v. Bond (1888), 4 T. L. BR, 
457; Slough Picture Hal) Co. v. Wade, Wilson . Nevile, 
Reid (1916), 32 T. L. R. 542. Generally, Mentd. List v. 
Tharp (1897), 45 W. R. 243; Lowe #. Adams, [1901] 2 
Ch. : Jones v. Tankervillc, [1909] 2 Ch. 440; Allen 
v. I. R.'Comrs., (1914] 2 K. B. 327; Hurst v. Pleture 
Theatres, [1915] 1 K. B. 1. 

















569. ———.] — COATSWORTH v. JOHN- 
80N, No. 583, poat. 
570. |] —-An agreement in 


writing, but not under seal, for a lease will operate 
as a lease & be valid, though the term of the lease 
agreed to be granted is more than three years.— 
FURNESS v. BOND (1888), 4 T. L. BR. 457. 
571. ——.]-— MARDELL v. CURTIS 
1899), 43 Sol. Jo. 587. 
epee :—Folld. Zimbler v. Abrahams, (1903) 1 K. B. 


572. -] — MANCHESTER BREW- 
ERY Co. v. Coomss, No. 621, post. 
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Sect. 5—Nature of tenancy created: Sub-sect. 2. 
Sect. 6: Sub-sect. 1.] 


573. —— ——— If agreement Fae en- 
forceable.]-WaLsH v. LONSDALE, No. 568, ante. 

57 -}—An agreement for a 
lease is not a lease within Conveyancing & Law of 
Procedure Act, 1881 (c. 41), s. 14, & therefore the 
terms of that sect. do not apply to a mere tenancy 
under an agreement for a lease, where there is no 
actual lease in existence nor any title to specific 
performance. Deft.inan action for recovery of land 
was in possession of the premises as tenant under an 
agreement for a lease, which provided that the lease 
to be executed thereunder should contain (inter 
alia) a covenant to keep the premises in repair & 
a condition for re-entry for breach of such cove- 
nant. Kent had been paid under the agreement 
but no lease had been executed. The premises 
being out of repair the landlord brought the action 
to recover them as upon a forfeiture. No notice 
had been given before action under the above 
mentioned sect. :—Held: there being no lease in 
fact executed or right shown to a decree for 
specific performance, by execution of a lease, the 
sect. did not apply, & the action was maintain- 
able. Qu.: whether the sect. would have applied 
if there had been a right to specific performance. 
—SWAIN v. AYRES (1888), 21 Q. B. D. 289; 57 
. Q. B. 428; 36 W. R. 798; 4 T. L. R. 609, 


Annotations :—Apld. Strong v. Stringer one 61 L. T. 470. 
Consd. Foster v. Reeves, (1893) 2 Q. B. 255; Carrington 
Manufacturing Co. v. Saidin 1925), 133 L. T. 432. efd. 
Lowther v. Heaver (1889), 41 Ch. D. 248; Manchester 
Browory Co. v. Coombs, (1901) 2 Ch. 608 ; Gray wv. Spyer, 

ee) ee 22. Mentd. Wenman v. Lyon (1891), 39 


575. ——.|—I am of opinion that 
the late Master of the Rolls was correct in saying, 
as he did in Walsh v. Lonsdale, No. 5868, anle, that 
® tenant holding under an agreement for a lease 
of which specific performance would be decreed 
stands now in the same position as if the lease 
had been granted. He is entitled only in equity 
it is true to a lease, but being entitled in equity 
to have a lease granted, his rights ought, in my 
opinion, to be dealt with in the same way as if 
a lease had been granted to him, & do not de- 
pend upon its actually having been granted 
(CoTTON, L.J.).—LOWTHER v. HEAVER (1889), 41 
th. D, 248; 68 L. J. Ch. 482; 60 L. T. 310; 87 
W. R, 465, C. A. 

.(nnotateons :—Consd. Foster v. Reeves, [1892] 2 Q. B. 

255. Folld. I. R. Comrs. v. Derby, [1914] 3 K. B. 1186. 

Reld. Beighton v. Beighton (1895), 64 L. J. Ch. 796; 


Murgatroyd v. Silkstone & Dodsworth Coal & Iron Co., 


kx p. Charlesworth (1895), 65 L J. Ch. 111; Manchester 
Prower 


Co. v. Coombs, [1901] 2 Ch. 608; Gray v. Spyer, 
11922) 2 Ch, 22. 

576. -|——MANCHESTER BREW- 
ERY Oo. v, Coomns, No. 621, post. 
_ 577. -]—The agreement would 
in equity be held to operate as an agreement for 
a lease & as such to create an equitable tenancy 
on the terms expressed in the agreement, pro- 
vided, & this is an essential condition, & that it 
be found to be an agreement of which a ct. of 
equity would decree specific performance (WAR- 
RINGTON, l.J.).—GRAY v. SPYER, [1922] 2 Ch. 22; 
a L, J. Ch. 512; 127 L. T. 277; 66 Sol. Jo. 887, 























attention, 
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—— —— ——.]—By an agreement in 
writing dated Jan. 10, 1928, & entered into be- 
tween pltfs. & S., S. agreed that, in consideration 
of pltfs.’ permitting him to take possession of 
certain premises, he would execute a counter- 
part lease of the premises in the form of the agree- 
ment. The agreement contained a covenant by 
S. against assigning, underletting or parting with 
the possession of the premises or any part of them 
without the consent in writing of pltfs., & a cove- 
nant providing for re-entry by pltfs. & the deter- 
mination of the term in case of breach of cove- 
nant by S. The lease contemplated in the agree- 
ment was executed on July 24, 1928, the term 
expressed in it beginning from Mar. 25, 1923, for 
fourteen years. At the date of the execution of 
the lease pltfs. were unaware that on or about 
Apr. 5, 1923, S. had underlet a portion of the 
demised premises :—Held: on Apr. 5, 1928, the 
rights & obligations of the parties were the same 
in all respects as they would have been if the lease 
had already been executed, &, therefore, pltfs. 
had a right to possession of the premises by reason 
of the breach of covenant by S. 

Relief was capable of being given by specific 
performance at the suit of either party up to the 
time when deft. sub-let part of the premises 
(LoRD STEWART, C.J.).—CARRINGTON MANU- 
FACTURING Co., LTD. v. SALDIN (1925), 183 L. T. 
432; 41 T. L. R. 455. 


578. 


579. ——- ——— ~——— Breach of covenant by 
tenant.|—COATSWORTH v. JOHNSON, No. 583, 
post. 

580. ——- -——— Action in court not 





having jurisdiction.|}—Deft. entered on premises 
under an executory agreement for a lease. He 
subsequently gave six months’ notice to quit, 
as if on a yearly tenancy, & left the premises. 
An action was brought in the county ct. for a 
quarter’s rent, accruing due after deft. had given 
up possession. The value of the premises exceeded 
£500, so that the judge had no jurisdiction to 
decree specific performance of the agreement ; 
but he was of opinion that it was a case in which 
specific performance would be decreed, & that he 
was, therefore, bound to treat deft. as tenant 
under the terms of the agreement, & he gave 
judgment for pltf. On appeal:—Held: the 
equitable doctrine that a person who enters under 
an executory agreement for a lease is to be treated 
as in under the terms of the agreement, can only 
be applied where the ct. in which the action is 
brought has concurrent jurisdiction in law & 
equity, & the pltf. could not recover in the action. 

When the agreement is looked at, it is found 
that it assumes to create a tenancy for three 
years to begin at a subsequent date. Such a 
tenancy can at common law only be created by 
deed & the agreement cannot be used to enforce 
a claim for rent said to be payable by virtue of it 
(LORD EsHER, M.R.).—FOSTER v. REEVES, [1892] 
2Q. B. 255; 61 L. J. Q. B. 763; 67 L. T. 687; 
57 J. P. 23; 40 W. R. 695, C. A. 
Annotation :—Refd. Manchester Brewery Co. v. Coombs, 

[1901] 2 Ch. 608. 

581. ———- ——— ———- Cessation of relationship 
of landlord & tenant.J|—In an action by C. for 
specific performance of an agreement for a lease 


r executed.—CRICHTON'S, LTD. v. GREEN | specifically entorceable, he ia regarded 
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Where tenant has entered——If agreement same position as if the lease had been 
apectifically enforceable.J}—A tenant who 673 ii. —— $s» ——- ———.] — Equit y granted to him.—YOuUNG vo. 


enters & pays rent under an agreement 
for a lease of which specific perform- 
ance would be decreed is in the same 


enters into 
position as if the lease had been 


-) 
treats a contract to do a thing as 
it were already done, & where a person 
possession of land under | & 
an agreement for a jease, which is | CAN 


RICHARDS, ROBINSON & New BRUNB- 
WICK PROVINCE (MINISTER OF LANDS 
Mines) (1923), 50 N. B, R. 476,— 
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of a colliery, deft. co., who were in possession & 
actually working the colliery, were ordered to 
pay certain arrears of rent, & in default to give 
up possession to C. Default being afterwards 
made, deft. co. accordingly gave up possession to 
C. The question was raised whether C. was 
entitled to distrain on goods upon the colliery 
which were admitted to be the property of the de- 
benture holders of deft. co., & in the possession 
of the debenture holders’ receiver :---Held: C., 
by taking the above mentioned order & insisting 
on his right of taking possession under it, had 
elected to treat deft. co. as purchasers, & had 
obtained an equitable remedy inconsistent with 
the continuance of the relation of landlord & 
tenant; C. was now in possession as vendor, & 
not as landlord; & consequently C. was not 
entitled to distrain on the goods.—MURGATROYD 
v. OLD SILKsTONE & DopsworTH CoAL & IRON 
Co., Lrp., Hz p. CHARLESWORTH (1895), 65 L. J. 


Ch. 111; 44 W. R. 198; 12 T. L. R. 58; 40 
Sol. Jo. 84. 
582. —— Prior performance of con- 








ditions.]|—A tenant of premises under a lease being 
desirous of surrendering it & obtaining a new lease, 
it was on Apr. 5, 1910, agreed between the tenant & 
the lessor that the lessor should upon the perform- 
ance of certain conditions by the tenant grant to 
him such lease for the proposed term, which was 
to commence as from Lady Day,1910. Theagreed 
conditions were not in fact performed until 
after Apr. 29, 1910, the date of the coming into 
force of the Finance (1909-10) Act, 1910 (c. 8). 
In June, 1910, the lessor granted to the tenant the 
new lIcase in pursuance of the agreement. The 
Crown thereupon claimed from the lessor rever- 
sion duty on the benefit accruing to him by the 
determination of the old lease after the coming 
into force of the Act :—Held: as the tenant had 
not performed the conditions before Apr. 29, 1910, 
he was not entiticd at that date to specific per- 
formance of the agreement to grant the lease, & 
could not then be treated, under the doctrine of 
Walsh v. Lonsdale, No. 568, ante, as being in the 
same position as if the lease had been granted ; 
the agreement for the lease not. being under the 
circumstances equivalent to a lease, did not operate 
as a surrender by opcration of law of the old 
lease ; the old lease was not determined until the 
grant of the new one; & the lessor was conse- 
quently liable to reversion duty.—INLAND RE- 
VENUE Comrs. v. DERBY (EARL), [1914] 3 K. B. 
1186; 81iL. J. K. B. 248; 109 L. T. 827. 

583. Tenant at will—Entry by tenant—No pay- 
ment of rent.|—Pitf. entered into possession of 
a farm under an agreement for a lease for twenty- 
one years from deft. Before any rent was due 
or had been paid the landlord gave pltf. notice 
to quit, & turned him out of possession, because 
he had done that which amounted to a breach of 
a covenant contained in the agreement & intended 
to be inserted in the lease. The tenant brought 
an action for trespass:—Held: pltf. was not 
entitled to recover; as he was in possession under 
an agreement for a lease for twenty-one years, & 
had paid no rent, he was only a tenant at will; 
his landlord was therefore entitled so to deter- 
mine that tenancy; & the tenancy was not sub- 





PART II. SECT. 6, SUB-SECT. 1. 
_, 586 i. Whether_warranty of lessor’s 
title implied.}—By pltf.’s letter, ac- 
cepted & signed. by defts., it was 
agreed that ‘‘ pitf. should let to defts., 
or their assigns if preere for the 
longest time he could grant.” On a 


bill praying spectfic performance :— 
Held& defts. were bound to take such 
title as plitf. had at the 
date; & under its terms 
not entitled to call upon pltf. to show 
his lessor’s title.—MOLLOY v. STERNE 
(1838), 1 Dr. & Wal. 585.—IR. 
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ject to or controlled by the provisions of the Con- 
veyancing Act, 1881 (c. 41), s. 14. 

here any rent has been paid by the tenant, 
the landlord is estopped from denying the exist- 
ence of a tenancy from year to year upon such of 
the terms of the agreeinent as are applicable to 
such a tenancy.—COATSWORTH v. JOHNSON (1885), 
a me J. Q. B. 220; 54 LL. T. 520; 2T. L. R. 351, 
aren :—Consd. Swain v. Ayres (1888), 21 Q. B.D. 


Secr. 6.—TITLE TO BE SHOWN BY LESSOR. 
SuB-sEcT. 1.—IN GENERAL. 


rie nou, Law of Property Act, 1925 (c. 20), 
8. 4 (2). 

584. General rule—Lessor must have title.|— 
A man cannot make a lease of land, the demesne 
possession whereof is not in him but in a stranger, 
at the time of the making of the lease (BROOKE, J.). 
—ANON, (1537), 1 Dyer, 260; 73 KE. R. 58. 

Ana dation :—Mentd. Pigot v. Garnish (1599), Cro. Elis. 


685. ——- ———.]— JOHNSON v. BARRETT (1647), 
Aleyn, 10; 82 E. R. 887. 


Annotation :-—Mentd. Harper v. 
B. & CC. 674. 


586. Whether warranty of lessor’s title implied.] 
—An agreement to grant a lease contains no im- 
plied engagement for general warranty of the land, 
nor for delivery of an abstract of the lessor’s title. 
—GWILLIM v. STONE (1811), 3 Taunt. 433; 128 
KH. R. 1723; previous proceedings (1807), 14 Ves. 
128. 

Annotations :— Consd. Tomple vr. Brown (1815), 6 Taunt. 
60; Souter v. Druke (1834), 5 B. & Ad. 902. Expld. 
Stranks *. St. John (1867), L. Rh. 2 C. P. 376. Refd. 
eu v. City of London Real Property Co. (1874), 30 L. T. 


587. j|—Semble: the owner of land agree- 
ing to grant a lease, does not thereby impliedly 
engage that he has a good title to the fee simple, 
& that he will deliver a written abstract.— TEMPLE 
v. BROWN (1815), 6 Taunt. 60; 128 KE. RR. 955. 


Annotations :-~ Coned. Souter v. Drake (1831), 56 B. & Ad. 
992; Stranks v. St. John (1867), L. Rh. 2c. PL. $76. 


588. Without restrictions as to user.}— 
A declaration in assumpsit stated, in substance, 
that deft. agreed to Ict & pltf. to take, a certain 
messuage & premises on certain specified terms, 
& that afterwards, in consideration of the pre- 
mises, & that pltf., at the request of deft., had 
promised deft. to perform his part of the agree- 
ment, deft. promised pltf. to perform his part 
of the agreement, & that he then had power to 
let the messuage & premises to pltf. without re- 
striction as to the purpose fur which the same 
should be used & occupied :—//eld: such a pro- 
mise could not be implied from the relation of the 
parties, & the consideration alleged was insufli- 
cient to sustain it.—JACKBON 7. COBBIN (1841), 8 
M. & W. 790; 1 Dowl. N. S. 96; 10 L. J. Hx. 
389; 151 i. R. 1259. 


Annotations :-—Mentd. Kayo v. Outton (1844), 2 Dow. & 
L. 291; Stindt vo Roberts (1848), 2 Saund. & C. 212. 


589. ——-.]—An agreement to grant a lease 
contains an implied undertaking on the part of 
the intended lessor that he has title to grant such 
lease; & if he has not, he is liable to an action at 


Charlesworth (1825), 4 








686 Ii. .J—An agreement to let 
to the vendees for six years the 

ment’s premises then occupied by the vendorr, 
efts. were ‘as held under A.”’ does not absolve 
the vendors from the duty of proving 
A.’ title.——LEATHEM v. ALLEN (1850), 
11.Ch. R. 683; 3 Ir. Jur, 73.—IR, 
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the suit of the intended lessee.—STRANKS v. ST. 
JOHN (1867), L. R.2C. P. 376; 361. J5.C. P. 118; 
16 L. T. 283; 15 W. R. 678. 

nnot -—Consd. es v. Lloyd, . B. 610. 
Aad. Hoare» Chambers (1895), 11 TL. R. 185. etd. 

Low v. Bouverie, {1881} 3 Ch. 82. 

590. -]—TIOARE v. CHAMBERS (1895), 11 
T. L. R. 185. 

591. Right of lessee to insist on equitable 
ees being got in.|—REEVEsS v. GILL, No. 715, 
post. 

592. Lessor unable to give covenant binding 
on successors.]|—The proposals on which the agree- 
ment for a lease was based stated that the lease 
was to be granted under a power; that one of 
the covenants by the lessor would be, not to let 
any of the neighbouring land for the making or 
burning of bricks; & that the lease for carrying 
the above proposals into effect, was to be in the 
form of one to be inspected at the office of B. 
Deft. agreed to accept a lease on the terms of the 
proposals, & to execute a counterpart of such 
lease agreeably with the form referred to. By 
the form referred to, the covenant against brick 
making was confined to the lessor’s life :—Held : 
it was a goud objection to the title, that plté. 
could not bind the land by the covenant beyond 
his own life-—Dawes v. Bers (1848), 17 lL. J. 
Ch. 315; 13 L. T. O. S. 481; 12 Jur. 709, L. C. 

Defective title—Ground for refusing specific 
pe mance nee Sect. 8, sub-sect. 1, F. (d), 
post. 





Sus-sEcT, 2.—RIGHT TO PRODUCTION OF 
TITLE. 


oo now, Law of Property Act, 1925 (c. 20), 

s. 44, 

598. Right of lessee to require production.]— 
WARING v. MACKRETH (1801), For. 129; 145 
E.R. 1185. 

594. -|—On a bill by vendor for specific 
performance of an agreement to take a lease for 
twenty-one years, atrack rent; the master having 
reported in favour of the title shown by the ab- 
stract, & an exception being taken to the report. ; 
the question was, whether, where the agreement 
is silent, the vendor of a leasehold interest is not 
bound to produce the title of his lessor. The ex- 
ception was allowed.—FILDES v. HOOKER (1817), 
2 Mer. 424; 85 BE. R. 1002; subsequent proceed- 
angs (1818), 3 Madd. 198. 

Annotations :—Refd. Souter v. Drake (1834), 5 B. & Ad. 
992; Stranks v. St. John (1867), L. R. 2 C. VP. 376. 
Mentd. Portman v. Mill (1831), 1 Russ. & M. 696; Lucas 
v. James (1849), 7 Hare, 410. 

595. No title at date of action.|—Where 
A., by agreement made on Mar. 31, agreed to grant 
to B. a lease of certain premises habendum from 
es ae 29, then next for twenty-one years, in con- 
sideration of £1,000 of which £10 was paid at the 
time of the agreement, £90 was to be paid on 
Apr. 13, & the residue on having possession of the 
aa & B. being called upon to pay the 

90, demanded an abstract of A.’s title, which was 
refused, whereupon he gave notice that he would 
rescind the contract, & commenced an action to 
recover the £10 which he had paid :—Held: that 
he was entitled to recover, it being proved at the 
trial that at the time when the action was com- 
menced A. had no power to grant the lease con- 
tracted for.—Rorer v. CoomBEs (1827), 6 B. & 








LANDLORD AND TENANT. 


C. 584; 9 Dow. & Ry. K. B. 562; 5L. J. O. 8S. 
pri ee OSE Re 1867), L. R. 2 
: . sv. St. Jo _L._R. 
AGO. 816. Ee . Kintrea v. Preston 1858), 25 L. J. Ex. 
596. No title at date of agreement.|—-The 
declaration stated, that pltf., before & at the time 
of the agreement thereinafter mentioned, was law- 
fully possessed for the residue of a term, whereof 
twenty-one years from June 24, 1841, were then 
unexpired, of a certain dwelling-house; & there- 
upon, on Mar. 21, 1841, by an agreement made 
between pltf. & deft., it was agreed that pltf. 
should, on or before June 24, 1841, let the same to 
deft., by a lease to be granted to deft. for twenty- 
one years, the term to commence from June 24, 
1841. The declaration than stated general per- 
formance by pltf., & that he was ready & willing 
to let the house to deft., & to grant & execute a 
lease ; yet that deft. did not nor would become his 
tenant, or accept the lease. Pleas, first, that pltf. 
was not lawfully possessed of the house, for the 
residue of the term, modo et forma; secondly, 
that pltf., at the time of the agreement, had not 
a good title to, & could not, on June 24, legally 
let the house to deft., or grant a lease for the 
term :—Held: (1) the first plea was bad, as con- 
taining an immaterial traverse, & the traverse 
in the second plea was too large, as it included 
the title of pltf. at the time of the contract, as 
well as at the time when the lease was to be 
granted ; (2) the averment of pltf.’s readiness & 
willingness to grant the lease was equivalent to 
an averment of his having a title to grant it.— 
DE MEDINA v. NORMAN (1842), 9 M. & W. 820; 
11 L. J. Ex. 320; 152 K. RR. 347. 
Annotations :—As tv (2) Refd. Harmer v. Cornelius (1858), 
5 Cc. B. N.S. 236; Stranks v. St. John (1867), 15 W. KR. 


678; British & Beningtons v. N. W. Cachar Tea Co., 
{1923] A. C. 48. 


597. .}—Srmpson v. Sapp, No. 607, post. 
598. ——— Lease with option to purchase.|—— 
WELCHMAN v. Spinks, No. 1368, post. 
599. Statutory restriction-——Vendor & 
Purchaser Act, 1874 (c. 78), s. 2.|—Pltfs. agreed to 
rant & deft. to accept a lease of a house & land, 
he lease to contain stipulations for the free use 
by deft. of a drive leading to the house. Pltfs. 
having brought their action to compel deft. to 
take the lease, deft. by his statement of defence 
denied pltfs.’ title to demise the land & house, 
& alleged that they were subject to restrictive 
covenants, & also that the drive was not on land 
of pltfs., & that they had no power to give an 
easement over it. Deft. applied for production of 
pltfs.’ title deeds, which they had scheduled as 
relating only to their freehold title. The judge 
held that by virtue of above sect. deft. was not 
entitled to production of the deeds showing pltfs.’ 
title to the house & land, but that he was entitled 
to production of the deeds showing their title to 
the right of way :—Held: (1) this decision as 
regarded the deeds showing the title to the house 
& land was right, but an agreement for a right of 
way during the lease was an agreement for a lease 
of land within the meaning of above Act, the deeds 
showing a title to grant a right of way were 
therefore in the same position as the other deeds, 
& pltfs. were not bound to produce them; (2) above 
sect. did not prevent the purchaser from proving 
aliunde that the title was bad, &, if he raised 
a definite objection which the ct. could try, to 
would have had the usual right of a litigant to pro- 
duction of documents in the possession of the other 
arty which were relevant to the issue so raised, 
ut he acquired no such right by a mere denial of 
pltfs.’ title, or by a vague general allegation that 
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the property was subject to restrictive covenants. 
—JONES v. WATTS (1890), 43 Ch. D. 574; 62 L. T. 
471; 38 W. R. 725; 6T. L. R. 168, C. A. 


Annotation :—As to (1) Refd. Re Brotherton, Brotherton v. 
eae Re Markheens Settlmt. (1907), 77 L. J. Ch. 


600. Constructive notice of 
lessee.|—-A purchaser or lessee having notice of 
a deed forming part of the chain of title of his 
vendor or lessor, has constructive notice of the 
contents of such deed, & is not protected from the 
consequences of not looking at the deed, even by 
the most express representation on the part of the 
vendor or lessor that it contains no restrictive 
covenants, nor anything in any way affecting the 
title. The rule that a lessee has constructive 
notice of his lessor’s title has not been altered by 
sub-sect. 1 of above sect., but a lessee is now in 
the same position with regard to notice as if he 
had, before the Act, stipulated not to inquire into 
his lessor’s title.—PATMAN v. TIARLAND (1881), 
17 Ch. D. 353; 50 L. J. Ch. 642; 44 L. T. 728; 
29 W. R. 707. 

Annotations :—Consd. Garnham v. Skipper (1885), 53 L. T. 
940; English & Scottish Mercantile Investment Co. v 
Brunton, [(1892] 2 Q. B. 700. 
(1893), 69 L. T. 179. Consd. Imray v. Oakshette, [1897] 
2 Q. B. 218; Hooper ». Bromet, Raphael, Third Party 
(1903), 89 L. T. 37. Apld. Re Chafer & Randall's Contract, 
[1916] 2 Ch. 8. Refd. L. C. & D. Ry. v. Bull (1882), 47 
LL. T. 413; Gainsborough v, Watcombe Terra Cotta Clay 
Co., Dunning v. Gainsborough (1885), 54 L. J. Ch. 991; 
Nottingham Patent, Brick & Tile Co. v. Butler (1885), 











Apld. Spencer v. Bailey 


15 Q. B. D. 261; Hall v. Ewin (1887), 57 L. J. Ch. 95: 
Trit on v. Bankart (1887), 56 L. T. 306; Mogridge v. 
Clapp, {1892] 3 Ch. 382; Jones v. Lavington, [1903] 1 
K. B. 253; Teape v. Douse (1905), 92 L. T. 319; Re 


Nisbet & Potts’ Contract, (1906] 1 Ch. $86: Leschallas v. 
Me 1 Ch. 641; Wilkes v. Spooner, [1911] 2 


601. —— —— Stipulation by lessor to 
deliver abstract of title..—Re PursseLL & Dra- 
KIN’S CONTRACT (1893), 37 Sol. Jo. 840. 

602. Term derived out of a leasehold 
interest.]— Under a contract to sell & assign a term 
of years derived out of a leasehold interest in 
land, or to grant a lease for a term of years to be 
derived out of a leasehold interest with a leasehold 
reversion, the intended assign or lessee has the 
right to call for the lease under which the intended 
assignor or lessor holds.—Gosrina v. WOooLr, 
{1893} 1 Q. LB. 39; 68 L. T. 89; 41 W. R. 106; 
5 R. 81, D.C. 

Annotation :—Reld. Baynes v. Lloyd, (1895) 1 Q. B. 820. 








SUB-SECT. 3.—WAIVER OF PRODUCTION OF 
TITLE. 

603. Must be pleaded.}|— Waiver of production 
of lessor’s title cannot be insisted on by him in his 
suit for a specific performance of an agreement for 
a lease, unless it is expressly alleged by the bill.— 
GASTON v. FRANKUM (1848), 2 De G. & Sm. 51; 
13 L. T. O. S. 3880; 13 Jur. 739; 64 E. R. 250; 
subsequent proceedings (1852), 18 L. T. O. 8S. 310, 
de Ase 
Annotations :—Refd. Lawrie v. Lees (1881), 7 App. Cas. 19. 


entd. Scargill v. Hurry (1850), 14 Jur. 847; Hancocks 
v. Lablache (1878), 3 GC. P. D. 197. 


604. Onus of proof upon lessor.] — WELCH- 
MAN v. SpPINKS, No. 1368, post. 

605. What amounts to waiver—Fallure to call 
for production.]—Semble: where the purchaser, 
after transmission to him of the original lease, 
prepares a draft assignment, & makes various 
objections as to repairs & other matters, but does 
not require production of the landlord’s title, he 
will be considered to have waived its production. 
—CLIVE v. BEAuMONT (1848), 1 De G. & Sm. 397 ; 
12 L. T. 0. 8. 530; 13 Jur. 226; 63 E. R. 1121. 
Annotations :-—Refd. Gaston v. Frankum (1848), 2 De G. & 
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Sm. 561; Scargill ©. Hurry (1850), 14 Jur. 847; Simpson 
v. Sadd (1854), 4 De G. M. & G. 665; Corleas v. Sparling 


(1873), 21 W. R. 876. 

606. ——— .]—LONDONDERRY (MARCHIO- 
NESS) v. BAKER, No. 519, ante. 

607. ——— Possession taken by lessee—Conduct 
inconsistent with intention to investigate title.|— 
The mere taking possession of premises a to 
be leased does not prevent the intended lessee 
from requiring the intended lessor to show his 
title; but the question of waiver must be deter- 
mined by the lessee’s conduct, after taking 
possession, as to whether it was inconsistent with 
the notion, that he intended to call for the lessor’s 
title or not. 

It is not so universally the custom to call for 
a lessor’s title, as in the case of a purchase of a 
fee simple, &, therefore, smaller circumstances 
will satisfy the ct. that the right was waived. 

Every party entitled to a lease has a primd facie 
right to call for his lessor’s title. 

The taking possession of premises & causing 
a valuation of the stock in trade therein, is in- 
consistent with the notion that the lessor’s title 
would be required to be produced. 

An intended lessce who advertises for the purpose 
of disposing of the premises intended to be leased, 
must be considered as feeling himself bound to 
accept a lease. 

An intended lessee who writes to his lessor’s solr. 
asking him to defer the preparation of the lease, 
as he has the prospect of finding a partner, is 
evidence that he has abandoned all notion of 
requiring a title. 

By an agreement dated Nov. 12, 1853, certain 
leasehold houses were agreed to be demised by 
13. to LD. for the respective residues of the terms of 
LB. therein, less a few days, at fixed rents, payable 
quarterly. Possession was to be taken on Nov. 21 
following, but no time was fixed for delivering 
the abstract, nor for investigating the title. 
Possession of part of the premises was taken by D. 
on Nov. 12, & of the rest on Nov.21, On Nov. 25, 
DD. wrote to request that the preparation of the 
leases might be deferred, as he had a prospect of 
finding a partner, who he thought should be 
included therein. On Dec. 1 drafts of the leases 
were sent by pltf.’s solrs., who afterwards made 
repeated applications that the agreement might 
be completed. On Mar. 16 the solr. of D. for the 
first time asked to be furnished with an abstract 
of title, which was refused. VD. then declined to 
complete the purchase, & gave notice that he would 
give up possession of the premises on Mar, 31. 
D., in Dec. 1853, had advertised the premises to 
let with immediate possession :—Held: D. had by 
his acts waived his right to investigate the title of 
B., & specific performance of the agreement was 
decreed against 1D. with costs. --SiIMpson v. SADD 
(1854), 4 De G. M. & G. 6865; 3 Eq. Rep. 263; 
241, J. Ch. 562; 241. 0. O. 8.205; 1 Jur. N. 8. 
457; 3W. RR. 118; 43 E.R. 668, L. C. 

608. ——— Antecedent knowledge of title— 
Treatment of agreement as binding.|—A. & B. 
agreed to grant mutual leases upon terms stated 
in a letter by A.'s solr., & accepted by B.’s solr. 
A.’s solr. sent B.’s a draft of a formal agreement, 
which was returned by L.’s unaccepted, as he 
considered the agreement already definite & 
binding. Both A. & B. had antecedent knowledge 
of the title, & B. appeared to have acted on his 
knowledge :—Held: there was a_waiver of 
objections to the title on the part of B. & A. was 
entitled to specific performance.—HERRING v. 
MiILes (1854), 3 W. R. 127 
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Sct. 7.—DUTY OF LESSEE TO INVESTIGATE 
LESSOR'S TITLE. 


See, now, Law of Property Act, 1925 (c. 20), 
g. 44 (2), (4). 

609. Examination of title deeds.]|— Whoever 
wants to be secure when he takes a lease should 
inquire after & examine the title deeds (LORD 
MANSFIELD, C.J.).—KEECH v. HALL (1778), 1 


Doug. K. B. 21; 99 E. R. 17. 
‘Annotations :—-Retd. Moss v. Gallimoro (1779), 1 Doug. 
K. B. 279; Thunder v. Belcher (1803), 3 Kast, 449; 


Temple v. Brown (1815), 6 Taunt. 60; Alchorne vw. 
Gomme (1824), 2 Bing. 54; Doe d. Fisher v. Giles (1829), 
56 Bing. 421; Pope v. B aye 9 B. & C. 245; 
Evans v. Elliot (1838), 9 Ad. & El. 342; Brown v. Store 
(1840), 1 Man. & G. 117; Stranks v. St. John (1867 
L. R. 2 C. P. 376; Gibbs v. Cruikshank (1873), L. R. g 
C. P. 454: Kearsley v. Philips (1883), 11 Q. B. D. 621 ; 
Corbett v. Plowden (1884), 25 Ch. D. 678; Underhay v. 
Read (1887), 20 Q. B. 209; Tarn v. Turner (1888), 39 
Ch. D. 456; Baynes v. Lloyd, [1895) 1 Q. B. 820. Montd. 
Birch v. Wright (1786), 1 ‘erm Rep. 378; Freeman v. 
Kdwards (1848), 2 Kxch. 732; Thorp v. Facey (1866), 
Har, & Ruth. 678; Lows v. Telford (1876), 1 App. Cas. 
414; Heath v. Pugh (1881), 6 Q. B.D. 345. 


Suct. 8.—ENFORCEMENT—REMEDIES FOR 
BREACH. 


SUB-SECT. 1.-—SPECIFIC PERFORMANCE. 
A. In General. 
See, generally, SPECIFIC PERFORMANCE. 
610. Jurisdiction of court to grant— Further 
instrument intended.]—TOMLINSON v. HALL (1661), 
1 Keb. 194; 83 EF. R. 895. 











611. ——.]—BROWNE v. WARNER, No. 
314, ante. 
612. |—Although an agreement 


between an intended lessor & lessee may possibly 
amount at law to a present demise or assignment, 
yet if upon the face of the instrument it appears 
that a further instrument is necessary to carry the 
intention of the parties into execution a Ct. of 
Equity will decree specific performance of the 
agreement in that particular.—FENNER v. HEP- 
BURN (1843), 2 Y. & C. Ch. Cas. 159; 63 E. R. 
70, 

613. ——— Agreement for surrender of lease— 
& grant of new lease—At reduced rent.|—Specific 
performance decreed of a parol agreement, in part 
performed, for surrende.ing a lease, & granting a 
new lease at a reduced rent. Qu.: whether the 
words “ approved by me, J.S.”’ affixed to certain 
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memoranda by way of approval of an arrangement 
in which the party is interested, is a signing within 
the Stat. Frauds.—PARKER v. SmiTH (1845), 1 
Coll. 608; 63 HK. R. 564. 

ions :—Retd. Maddison v. Alderson (1883 : 
Ci. 407. Mentd. Williams v. Evans (187 8 i a eo fa. 

614. ——— Void lease operating as agreement.|— 
ZIMBLER v. ABRAHAMS, No. 989, post. 

615. Damages not adequate remedy.]}— 
MOLYNEUX ¥. RICHARD, No. 785, post. 

616. Form of decree — Lease to be antedated — 
Term agreed nearly expired.|—-MUNDy v. JOLLIFFE, 
No. 817, post. 

617. Grant without prejudice to question of 
damages. |—Specific performance of the agreement 
must be decreed. The lease to be settled in 
chambers in case the parties differ. Defts. under- 
taking not to plead the decision of this ct. as a 
defence to any action at law brought by pitfs. 
against defts. to recover damages, pltfs. are at 
liberty to bring any such action against defts., the 
decision of this ct. being expressly without preju- 
dice to the question of damages (LoRpD RomILiy, 
ey ee v. DIXON (1866), 14 W. R. 
528. 

618. What decree includes—Order to pay rent 
—From time originally agreed.|—-Even before 
Jud. Act, 1873 (c. 68), in many cases, & certainly 
since, it has been the practice of the ct. to order 
a lessee in an action for specific performance to 

ay his rent which he ought to have paid, if the 
ease had been prepared, engrossed & executed so 
as to make the term run from the time originally 
agreed... . That is part of the judgment for 
specific performance, & not an accessory by way 
of damages (KEKEWICH, J.).—BOLTON PARTNERS 
v. LAMBERT (1889), 41 Ch. D. 295; 58 L. J. Ch. 
425; 60 L. T. 687; affd., 41 Ch. D. 302, C. A. 


Annotations :-—Mentd. Buistol, Cardiff & Swansea Avrated 
Bread Co. v. Monee (1890), 44 Ch. D. 616; Metropolitan 
Asylums Board Managers v. Kingham (1890), 6 T. L. R. 
217; Re Portuguese Consolidated Copper Mines, Wa p. 
Badman, Fx p. Bosanquet (1890), 45 Ch. D. 16; Dibbins 
v. Dibbins, [1896] 2 Ch. 348; Re Hemp, Yarn & Cordage 
Co., Hindley’s Case (1898), 74 L. T. 627 ; Cook v. Williams 
(1897), 13 T. L. R. 481; Re Tiedemann & Ledermann, 

2 Q. B. 66; Fleming v. Bank of New Zealand, 

{1900} A. C. 577; Re Gloucestcr Municipal Klection 

Babee 1900, Ford v. Newth, [1901] 1 K. B. 683; 

Reynolds v. Athorton (1921), 125 L. T. 690. 


What court may decree—High Court of Justice.] 
—See Jud. Act, 1873 (c. 66), es. 24, 25, &, now, 
Supreme Court of Judicature (Consolidation) Act, 
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610 i. Jurietiction of court to grant— 
Further instrument intended.)-—BANK 
OF NoVA SooTra v. MoDOUGALL & 
SECORD, LTp. (1913), 23 W. L. R. 753 3 
yee lL. lt. 546; 4 W. W. R. 365.— 


610 ii. -—— ——.)— BIJoYA KAaNTA 
LAHIRI CHOWDHURY wv. KAILASH 
CHANDRA BHOUMIK (1919), 1. L. R. 
46, Cale. V1 IND. 


610 iii. ——— —-—.]—M'‘CAUSLAND v. 
MURPHY (1881), 9 L. I. Lr. 0.— IR. 


n. ——-— Alleged agreement to grant 
new lease. |—-MURPHY v. WADIOK (1878), 
4V. lL. lh. 224.—AUS. 

oO. Kffect of injury to opro- 
perlty.J—DENNISON v. KENNEDY (1859), 
7 Gr. 3423.—CAN, 





p. —— Both parties to agreement 
dead.J—-~A contract was ontered into 
for a leaso, & the intended lessee on 
the faith thereof entered into posses- 
sion, paid rent & made improvements. 
Both parties died without executing 
any ting, & before any dispute as 
to the b arose. On ao bill by 
the representatives of the intended 
Jeasee for specific performamoes, the 


aro] evidence was not alone sufficient 
o establish cloarly the terms of the 
transaction; but there was found 
among the papers of the intended 
lessor, an unexecuted lease in his own 
handwriting which the ct. was satis- 
fled contained the terms of the lease 
bargained for:—Held: a decree for 
specific performance should be made. 
—MCFARLANE v. DIOKSON (1867), 13 
Gr. 263.—CAN. 


q. Letters constituting offer 
&  acceptance—Lettera admissible in 
evidence though «unre ed.) — SIR 
MAHOMED YUSUF v, SECRETARY OF 
STATE FOR InpIa (1920), I. L. HR. 45 
Bom. 8.—IND. 

r. Power to enforce part of 
contract. }—In tart a decree for the 








erformance of of the contract 
etween the parties, it is not necessary 
for a ct. of equity to provide for the 
per ocniatio’ of the other part.-— 

RANT 0. DWYER (1838), 2 BH. N. 8S. 
il; 4 E. R, 1084.—IR. 

t. Form of decree — Lease to be 
antedated.}—A Judgment for the specifio 
peorueiic of an agreement for a 
ease directed the lease to be ante- 
dated :—Held: the judgment should 


also restrain the parties, in any action 
on the lease, from avcrring that same 
was of any other date.—M‘ILROY v. 
TRAILL, [1898} 1 I, R. 459.—IR. 


a Parties unable to agree 
on terms of lease—Kcference to master.) 
—WELLAND CouUuNtTY LIME WORKS 
Co. v. SHURR (1912), 23 O. W. I. 397 ; 
oan W.N. 336; 8 D. L. R. 720.— 


b —— - Insertion of disputed 
covenant implied by law.}—Semble: 
where there is a concluded agreement 
for a lease, followed by a negotiation 
as to some of the covenante it is to 
contain, upon all of which the parties 

with the exception of one repu- 
ated by deft., but by law implied in 
every lease, ‘‘ unless otherw ex- 
pressly provided,’’ the ct. will decree 
specific performance & the execution 
of a lease including the rejected 
covenant. —- BLAKENEY vv. HARDIE 
(1874), 8 I. R. Eq. 381.—IR. 

6. Covenant {to pay tithes 
contrary to statute—Rent increased to 
include tithes—Intention of parties. }— 
An agreement for a lease, wi a 
covenant by the tenant to Ray all 
tithes, entered into after 2 & 3 ll. 4, 
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1925 (c. 49), 8. 18; &, generally, Sppciric PER- 
FORMANCE. 

——— County court.)—See Country Courts, Vol. 
XIIlI., p. 474, Nos. 282, 233. 

———- Mayor’s Court, London.]-— See Mayor's 
Court, LONDON. 


B. Of What Agreemenis. 


619. Yearly tenancy.}]—The ct. refused to 
enforce specific performance of an agreement for a 
mere tenancy from year to year.—CLAYTON v. 
rai (1853), 10 Hare, 451; 68 E. R. 
Annotations -—Distd. Lever v. Koffier, (1901] 1 Ch. 543; 

Manchester Brewery Co. v. Coombs, [1901] 2 Ch. 608. 

Consd. Wedd v. Porter, (1916) 2 K. B. 91; Blano v. 
Francis, {1917} 1 K. B. 252. 

a ——.}] — LAVERY v. PuURSELL, No. 862, 
post. 

621. ———.] — Deft. holds under an agreement 
for a lease under which he has been in possession & 
yee rent for several years. The whole contract 

been performed up to the present time, except 
that the legal estate has not been actually demised. 
Deft. would have no defence to an action for 
specific performance, the sole object of which 
would be to compel him to accept the legal estate. 
Present pltfs. are the assigns of the benefit of the 
agreement both by implication from the convey- 
ance of the land subject to the lease, & by the 
express words of the agreement. Pltfs. could, 
therefore, obtain specific performance in this ct. 
of the contract so far as it is incomplete. In 
saying this, I do not forget that this is a yearly 
tenancy only. Here deft.’s whole contention 
rests on the ground that pltfs. have no legal remedy, 
& the grant of specific performance is necessary to 
give them their full rights. It is well settled that. 
the assign of one of the parties to a contract can 
obtain specific performance of that contract against 
the other contracting party. Holding, therefore, 
as I do, that pltfs. could obtain specific performance 
against deft., I find it laid down by the Ct. of 
Appeal that since the Judicature Acts there are 
not in such a case as this two estates as there were 
formerly, one at common law by reason of the 
payment of the rent, & another in equity under 
the agreement, but the tenant holds under the 
same terms, & has the same rights & liabilities 
as if a lease had been granted (FARWELL, J.).— 
MANCHESTER BREWERY Co. v. COOMBS, [1901] 2 
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Ch. 608; 70 L. J. Ch. 814; 82 L. T. 347; 16 
T. L. R. 299. 


Annotations :-—Consd. Gray v. er, [1922}2 Ch. 22. Refd. 
Gilbey 2 oomery {1912} Ae ad T. 607; Wedd v. Porter, 


; Blame v. . B. 252; 
Cole «. Kelly, (1980/7 KB. 100. Monta. Torkington v 
Magee, [1902) 2 K. 427; Rickott v. Green (1909), 79 
L. J. K. B. 193; County Hotel & Wine Co. v. L. & N. W. 

Ry., [1918] 2 K. B. 251. 

622. ——.]—-LEVER v. KorF_er, No. 624, post, 

628. Short term.])— Dr Brassac v. MARTYN, 
No. 7386, post. 

624, -}—(1) Verbal acceptance of one or 
two alternatives contained in a written & signed 
offer is sufficient to constitute an enforceable 
contract as against the writer. (2) Specific per- 
formance of an agreement to let from year to year 
will be enforced. 

Although specific performance is a discretionary 
remedy it will be granted even in the case of a 
very short term in a proper case (BYRNE, J.).— 
LEVER v. KorFieEr, [1901] 1 Ch. 543; 70 L. J. Ch. 
395; 84 L. T. 584; 49 W. R. 506; 45 Sol. Jo. 326. 

625. Lease for one day.]— Pltf. must rely on 
his right to damages for it is not a case for specific 
performance, & that is a conclusive answer to the 
appeal. It is almost ludicrous to ask for specific 
pevermienee of a lease for a single day (LINDLEY, 

.J.).—GLASSR v. WooLtgaR & RoBERTS (No. 2) 
(1897), 41 Sol. Jo. 573, C. A. 





C. Necessity for Performance of Conditions 
Precedent, 
(a) By Landlord. 


626. Payment of rent to superior mae aes oe 
A. agreed to underlet his house to B., the latter 
paying for the furniture at an appraisoment :— 
Held: 13. was excused from tbe performance of the 
agreement, because A., at the time he quitted the 
house, was in arrear for rent to his landlord.— 
PARTRIDGH v. SOWERBY (1802), 3 Bos. & P. 172; 
127 BE. R. 94. 

627. Liquor license to be obtained by lessor-— 
License of different nature obtained——- Whether 
waiver of condition.|—1n May, 1860, deft. agreed 
to take a lease of a public-house from pltf. provided 
the latter could obtain a retail license, but if on any 
account it could not be obtained deft. was to be 
at liberty at any time to quit the premises. Deft. 
entered into possession, but could obtain no 
license, except on a promise that no excisable 








c. 119, will be enforced by decreeing f 
the execution of a lease reserving a 


: Or thirty-one 
ct. of equity will specifically enforce 


wank, uf the ct. held, upon the con- 


ears.) —A 
struction of the lease, entitled to 


rent compounded of the rent agreed 
upon, & the rentcharge in lieu of 
tithes, if that was the parties’ inten- 
tion.—DALY v. DUGGAN (1839), 1 
I. Eq. R. 311.—IR. 


PART II. SECT. 8, SUB-SECT. 1.—B. 


623 i. Short term.}—The ct. will not 
contertain a bill for specific performance 
of a contract for a lease of reul] cstate 
or @& yoar.—MaRa_ ov. 
(1872), 19 Gr. 52.—CAN. 

d. Agreement for renewal — Land- 
lord having alternative right.}—Where 
the lessor covenants for a renewal of 
the term, or in default for payment 
for improvements, the option rests 
with the lessor either to renew or pay 
for the improvements: & the lessee 
cannot compel a specific performance 
of the contract to renew.—HUTCHIN- 
SON v. BOULTON (1852), 3 Gr. 391.— 


e. Lease for three lives—No lives 
named at date of agreement—No pro- 
vision for naming lives.}-—-WHKELER v. 
ie ky 1814), 2 Dow, 359; 3 


MITZGERALD 


an agreement for a lease for three 
lives or thirty-one years, being fur a 
term customary & well understood.— 
FITZGERALD v. VICARS (1839), 2 Dr. & 
Wal. 298.—IR. 


g. Lease for one life---Life not 
named within time preseribed.j|—The 
ct. decreed specific performance of a 
covenant to grant, on the death of the 
survivor of e cestut que vie, & LEW 
lease for one life, to be named within 
twelve calendar months after the 
death of the first of the three lives, 
although the new life had not been 
named within the time prescribed by 
the covenant, the lessee being sur- 
rised by the misinformation of the 
essor’s agent, & therefore unable to 
name the life at the proper time, & 
there being no difficulty in ascertaining 
the aan parmeneare re? IRMAN v. OR- 
eae (LORD) (1829), Beat. 347.— 


h. Lease renewable for ever—Con- 


a toties quoties covenant for renewal 


enforce the taking out of a renewal 
by the tenant, but had neglected for 
w period of twenty-five years to do Bo, 
& permitted the tenant to deal with 
the holding as an ordinary tenancy 
from year to year :— T/eld: the lessor 
had so dealt with the er as 
roasonably to lead the tenant to 
bolfeve that the covenant for ronewal 
was at an ond, &, therefore, the 
covenant should not be enforced in a 
ct. of equity.—-PILSON  v. 
(1889), 25 L. Jt. Ir. 5.—IR. 
k. Implied cuvenant.|}—Wankp 
t. ae one ite (1890), 25 L. Wt. Ir. 224. 


SPRATY 





PART II. saad ee 1.— 
- (a). 


repair.) -—- COUNTER 


lL. Covenant to 
1A. C. 


vt. MACPHERSON (1845), C. R. 
230.—CAN. 

m. Failure to give exclusive 
seasion.}—Au agreement for u lease of 
a store & the basement thereof loses 
its binding effect upon the refusal of 
the lessor to give to the lessee exclu- 
possession of the basement.— 


pos- 


sive 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
sect. 1, C. (a) & (b), D. & EB.) 


liquors should be sold for consumption on the 
premises. Deft. took a license on these terms & 
underlet the premises till May, 1861, when he gave 
eee notice to quit :—Held: the condition had not 

een fulfilled, & deft. had not waived it, & conse- 
quently a bill for specific performance of the agree- 
ment had been properly dismissed, but it ought to 
have been dismissed without costs —MODLEN 1. 
SNOWRALL (1861), 4 De G. F. & J. 148; 811L.J. 
Ch. 44; 56 L. T. 299; 26 J. P. 21; 7 Jur. N.S. 
1260; 10 W. R. 24; 45 E. R. 1138, L. JJ. 

628. Licence to sub-let to be obtained— Agreed 
penalty for non-performance.] — Deft. agreed 
to grant to pltf. an underlease of certain 

remises, sO soon as a lease should be granted 
himself; & he covenanted that if the lessors 
should refuse to grant a licence to underlet, or 
in case such licence should not be obtained by a 
day named, then & in either of such cases deft. 
would pay pltf. £1,000, which sum it was mutually 
agreed between the parties should be the damages 
ascertained & fixed by them for not obtaining 
such licence. The lessors granted a lease to deft., 
but: he refused to apply for a licence to underlease, 
& such licence was not in fact granted by the day 
named. If applied for, the lessors would grant 
the licence. Upon bill for specific performance of 
the agreement :—Held: the clause providing for 
the penalty did not absolve deft. from the duty of 
applying for a licence, & specific performance was 
decreed.—LoNa@ v. BOWRING (1864), 33 Beav. 585 ; 
10 L. T. 683; 28 J. P. 726; 10 Jur. N.S. 668; 
12 W. R. 972; 55 E.R. 496. 

629. Agreement to lease when “fit for habita- 
tion ’’—-Entry by lessee before completion.|—B. 
agreed with C. to take a lease of a house which C. 
was building when it was ‘“‘ complete, finished & 
fit for habitation.” B. took possession, but after- 
wards found various objections to it, contending 
that it was not properly finished. The matter 
being referred to an expert, be reported that, 
although there might be some objections, yet the 
house was ‘‘ complete, finished & fit for habita- 
tion.” A decree for specific performance of the 
agreement was granted.—FAULKNER v. LLEWELIIN 
(1863), 9 L. T. 251; 11 W. R. 1055; affd., 9 
L. T. 557, L. JJ. 

630. Acquiescence in non-performance— Delay. | 
—(1) A decree for specific performance of a 
contract cannot be accompanied by directing an 
inquiry whether a matter which was a considera- 
tion for entering into the contract has been, or 
can he, properly performed. Where a suit is 
instituted for specific performance of a contract, 
& the defence set up is, that the contract was made 
in consideration of certain promises which pltf. 
had not fulfilled, a delay to defeat that defence 
must be such as amounts to an acquiescence in the 
non-fulfilment of the alleged promises. Where the 
subject of the contract was an agrecment to take 
the lease of a house, & the proposed tenant went 
into possession at once, & occupied for two years, 
but, while continuing in occupation, from time to 
time called on the landlord to fulfil promises which 
the tenant alleged to have been the inducement 
for the contract, & paid rent, but always paid 
it under protest —-Held : these circumstances 


CRICHTON’s, LTD. v. GREEN (1915), 30 Rerlormne of 
W.L. R. 793; 8 W. W. R. 224.—OAN. 
o. Covenant to 


PART II. sich 1 aca 1.— | butidin 
n. Covenant to give security for 


covenants 

CARTH (1858), 16 U. C. 

spend 

gs.}--—-WIILIAMS st. 
(1855), 7 r. Jur. 264.—IR. 

p. Covenant to raise & sell ore.}— 


LANDLORD AND TENANT. 


did not amount to such acquiescence as to prevent 
the tenant from ultimately refusing to perform the 
contract, but the payments were to be treated as 
merely made in respect of the actual use & occupa- 
tion, & in no other character. 

(2) Misrepresentation whereby one has been 
induced to enter into an agreement, may afford 
a good defence to a suit for specific performance of 
the agreement, although it be not such a clear & 
direct misrepresentation as would afford a good 
ground for a suit to set the agreement aside or 
for an action for damages upon it.—LAMARE v. 
Dixon (1873), L. R. 6 H. L. 414; 43 L. J. Ch. 
203; 22 W.R. 49, H. L.3 varying 8S. OC. sub nom. 
Dixon v. LAMARE (1871), 19 W. R. 942. 

Annotations :—As to (1) Reid. Jones v. Joseph (1918), 87 

L. J. K. B. 510; Abram 8.8. Co. v. Westville Shipping 


Co., [1923] A. C. 773. Generally, Mentd 
Talbot (1892), 36 Sol. Jo. 712. 


(6) By Tenant. 


631. Lease for lives—Lessee to nominate lives— 
No nomination after date of ar Spe Toa ata 
ALLEN v. WEDGEWOOD (1616), 3 Bulst. 168; 
J. Bridg. 39 ; 1 Roll. Rep. 3738; 81 E. R. 142. 

632. Payment of fine on given day.] —An 
ecclesiastical corpn. is not bound by any agreement, 
unless it can be manifested by deed. Time is of 
the essence of a contract for the granting of a lease 
by such a corpn., where part of the consideration 
is a fine which is to be divded amongst the existing 
members of the corpn. Thus, where the majority 
of the Dean & Chapter of Ely accepted a proposal 
for a lease of church property, upon payment of 
a fine on a given day, & signed an entry in the 
corpn. books, of their agreement to grant such 
lease, but the intended lessee failed on the day 
specified to pay the fine, the ct., on a bill filed by 
such intended lessee, refused to decree a specific 
performance of the agreement.—CARTER v. ELY 
(DEAN) (1834), 7 Sim. 211; 4 L. J. Ch. 182; 58 
i. R. 817. 

633. Payment of money -— & performance of 
rules of society.|—TROTTER v. WATSON (1869), 
L. R. 4 C. P. 4843; 1 Hop. & Colt. 216; 38 L. J. 
©. P.100; 19 L. T. 785; 17 W. RB. 330. 

634. Lease to nominee of another — Under- 
taking to nominate.|—PlItf. sued for specific per- 
formance of an agreement, alleged to be contained 
in a correspondence with deft., that deft. would 
grant a lease to a nominee of pltf. on behalf of a 
proposed limited co. At the time of the trial 
no co. had been formed, nor had pltf. appointed 
a nominee :—Held: (1) the decree for specific 
performance could not be supported, for that the 
appointment of a nominee to accept the lease was 
a condition precedent, the performance of which 
it was necessary for pltf. to allege in his claim ; 
(2) as to pltf.’s right to damages in the alternative, 
the ct. was of opinion that the correspondence did 
not amount to a concluded agreement, & therefore 
the action wholly failed.—WILLIAMS v. BRISCO 
(1882), 22 Ch. D. 441; 48 L. T. 198; 31 W. R. 
907, C. A. 


Annotations :—-As to (1) Refd. Ellis v. Rogers (1885), 29 
Ch. D. 661 ; Wylson v. Dunn (1887), 34 Ch. D. 569. 


- Hembrow v. 


D. On Whose Application decreed. 
685. Assignee of proposed lessee -— Covenant 
including assigns.)|—-BRADSHAW v. SUTTON (1698), 
Colles, 25; 1 E. RK. 162, 0. L. 


o}—MURPHY wv. | WAYNE tv. HUGHAN (1890), 9 N. Z. 
qt. 48.—CAN. L. R. 295.—-N.Z. 

money on 
LANGLEY a. Covenant to pay rates.) — 

MERRIE v. McKay (1897), 16 N. Z. 

L. R. 124.—N.Z. 
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636. Bankruptcy of lessee— Trustee in 
bankruptcy—On entering into personal covenants.] 
—Under an agreement for a lease, containing a 
covenant against alienations, & a proviso for 
re-entry for breach of the covenant, the lessee, 
after having been in possession for many years, 
conveyed all his property to trustees, for the 
benefit of his creditors, & subsequently a 
commission of bkpcy. issued against. him, & he 
was found bkpt. On the trial of an ejectment at 
law, it was held that the deed was an act of bkpcy., 
& void, & that it did not operate as a valid assign- 
ment of the lease, & was therefore no forfeiture. 
On a bill by the assignees for the specific perform- 
ance of the agreement, the ct. decreed that the 
assignees were entitled to a lease, according tn the 
agreement, on personally entering into those 
covenants, which the bkpt., if solvent, would have 
been bound to enter into.—PowELL v. LLoyD 
(1828),2 Y. & J. 372; 148 EB. R. 962. 

Annotations :—Consd. Crosbie v. Tooke (1833), 1 My. & K. 
431. Refd. Buckland r. Papillon (1866), 13 L. T. 736. 
637. Assignee capable of performing 

covenants.|—It is no defence to a bill, filed against 

a landlord for specific performance of an agree- 

ment for a farming lease, by a person to whom the 

benefit of the agreement has been assigned, that 
the party with whom the landlord contracted has 
become insolvent, provided the assignee is solvent, 

& in a condition to enter into the usual covenants, 

& there is no evidence that the contract was 

entered into upon considerations personal to the 

assignor.—CROSBIE v. TOOKE (1833), 1 My. & K. 

431; 1 Mont. & A. 215, n.; 2L. J. Ch. 83; 39 

EK. R. 745, L. C. 

Annotalions :—Folld. Morgan +, Rhoden (1834), 1 Mv. & K. 
oe Consd. Buckland +. Papillon (1866), L. KR. 1 Ea. 

Of. 

638. -|—Where a landlord agrees 
to grant a lease to A. his exors., administrators & 
assigns, upon certain conditions, & A. assigns his 
interest in the contract to B. & then becomes bkpt., 
B., on performing the conditions, has a right to 
enforce the agreement specifically, notwithstanding 
his assignor’s bkpcy.; & this right is not affected 
by a proviso, that in case of the bkpcy. of A. the 
landlord shall have power to re-enter & sell the 
benefit of the contract & the premises, & hold the 
proceeds, subject to his own claims, for the use of 
A.’s estate.—MORGAN v. RHODES (1834), 1 My. & 
K. 485; 1 Mont. & A. 214; 39 FE. R. 746, 1. C. 
Annotation :-— Refd. Buchland v. Papillon (1866), L. R. 1 

Eq. 477. 

639. On guaranteeing responsibility of 
assignor.|—Held: (13 the transaction between 
the parties amounted to an agreement, which was 
in part performed by the continuance of the 
deere of the tenant after the expiration of the 

ease, & was therefore capable of being enforced 
in a ct. of equity; (2) the assignee of a contract 
to grant a lease, there being no covenant not to 
assign or the breach of such covenant being waived 
may sustain a bill in equity against the lessor for 
specific performance of the contract, provided he 
guarantee to the lessor the responsibility of the 
assignor.— DOWELL v. DEw (1842), 1 Y. & C. Ch. 
Cas. 8345: 12 L. J. Ch. 158; 62 E. R. 918; affd. 
(1843), 12 L. J. Ch. p. 164; 7 Jur. 117, LC. 


Annotations :-—.Ads to (1) Consd. Gas Light. & Coke Co. r. 
Towse (1887), 35 Ch. D. 519. ds to (2) Consd. Buckland 
v. Papillon (1866), L. R. 1 Eq. 477. istd. Purchase v. 
Lichfield Brewery Co., {1915} 1 K. B. 184. Generally, 

entd. Gregory v. Wilson (1852), 9 Hare, 683; Crofts v. 
Middleton (1855), 2 K. & J. 194. 
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640. Lease to lessee void.J—-A director 
of a co. cannot enter into a contract with such 
co. for his own advantage. Where, therefore, 
S., a director of a co., had entered into an agree- 
ment to occupy certain refreshment rooms 
at a railway station at a certain rent :— 
Held: (1) he was incompetent to maintain a suit 
for specific performance, against the co.; & 
(2) any sub-lease made by him of such rooms could 
uot be sustained, & bill by sub-lessee dismissed 
with costs.—FLANAGAN v. GREAT WESTERN Ry. 
Co. (1868), L. R. 7 Eq. 116; 88 L. J. Ch. 1173 
19 L. T. 345. 


-inn: tation :— Generally, Mentd. County Hotel & Wine Co. 
vw L. & N.W. Ry., (1919) 2K. B. 2a. 


641. Proposed lessee under prior agreement— 
As against subsequent lessee—With notice of prior 
agreement.]—A. agreed to take a lease of certain 
lands, but previous to his signing the articles, he 
had notice that B. has a prior agreement for a lease 
of the same lands. <A. disregarded this notice, 
& procured the lease to be granted to his son :— 
Held: this notice to the father affected the son, & 
the prior agreement being established, he was 
decreed to deliver up the possession.—COOoTE v. 
MAMMON (1724), 5 Bro. Parl. Cas. 355; 2 E.R. 
fede Ae Li 

642. Without notice of prior agree- 
ment.]—CARTWRIGHT v. HOooGsTvEL, No. 30), ante. 

648. Principal—-On whose behalf lease nego- 
tiated.}|— TAYLOR v, SALMON, No. 661, post. 











KE. Against Whom decreed. 

644. Heir of intending lessor.] —The heir is 
sued to make a Jease, for which his elder brother 
took a fine, or to repay the fine. The bill prays 
relief against deft. as brother & heir, for that pltf. 
paid to his brother deceased, a fine of thirty-four 
pounds for a lease, who died before the same was 
made; & therefore desires either to have the lease 
made by the heir, or his money again; thereupon 
it is ordered, deft. shal] answer an injunction.— 
KEEM v. MEER (1579), Cary, 77; 21 BE. R. 41. 

645. Infant.]}—A. having agreed to grant 
a lease to L. died before granting it, leaving an 
infant heir. 4. filed a bill against the infant for 
specific performance, which was decreed :—Held: 
each party should bear his own costs.—J.ONGI- 
NoTTO v. Morss (1872), 26 L. T. 828. 

646. Assignee of lessor—With notice.]|—Jack- 
SON'S CASE (1609), Lane, 60; 145 BK. RR. 299. 

o—-. f a party enters into an 
agreement for a lease & then sells the property, 
the party buying the property with knowledge of 
that agreement cannot set up his title against the 
party claiming the benefit of that contract, because 
if there had been an equity attaching to the 
property in the owner, the owner is not permitted 
to give a better title to the purchaser with notice, 
than he himself possessed (LORD COTTENHAM, C.). 
—TULK v. MOXHAY (1848), as reported in 1 I. & 
Tw. 105; 18 L. J. Ch. 83; 13 IL T. O. S. 21; 


47 E. BR. 1345, L. C. 
‘Annotations :—Menté. Marker v. Marker (1851),9 Hare, 1; 





Patching v. Dubbins (1853) ay, 1; Child v. Douglas 
(1854), Kay, 560; Coles v. Sims (1854), 5 Do G. M. & G. 
1; Johnstone rv. Hall (1856), 2 K. & J. 414; Schlumberger 


v. Lister (1860), 6 Jur. N. 8. 1336; Brabant v. Wilson 
‘ . J. Q. B. 49; Western v. Macdermott (1866), 

Ch. App. 72; Wilson v. Hart (1866), 1 Ch. App. 463 ; 
Tulk v. Metropolitan Board of Works (1867), 8 B. & 8.777 ; 
Morland v. Cook (1868), L. R. 6 Eq. 252; Catt v. Touler 
1869), 4 Ch. App. 654; Keates v, Lyon ap dae 4 Ch, App. 
18; McLean v. McKay (1873), L. R. 5 P. C. 327; Leech 
v. Schweder (1874), 9 Ch. App. 465, n. ; Aspden v. Seddon, 


PART II. SECT. 8, SUB-SECT. 1.—E. 


r. Purchaser—With notice of tenant's possession.|}—DRaPER v. HOLBORN (1874), 24 C. P. 122.—CAN. 
t. Grantee of reversion under compromise of action.}-—-RFILLY v. GARNETT (1872), 7 1. R. Eq. 1.—IR. 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
sect. 1, F’. (6), (ce), & (d) 7.) 


BR. R. 26; sub nom. GORDON v. SMART, 1 L. J. 
O. 8. Ch. 36. 

688. ; —A tenant having violated the 
conditions of an agreement for a lease of a farm, 
under which he had taken possession, the landlord 
brought an ejectment against him, upon a bill 
being filed by the tenant for a specific performance 
of the agreement, & to restrain proceedings at law, 
the ct. refused an injunction, on the ground that 
the tenant had himself violated the agreement.— 
PoRRETT v. BARNES (1823), 2 L. J. O. S. Ch. 142. 

689. Breach of building agreement.] — 
A tenant was in possession of plots of land under 
an agreement for leases to be granted when he 
should have fulfilled certain conditions as to 
building. The intention of the parties was, in 
the view of the ct., that the agreements should 
be regarded as a lease. The conditions were, to 
the landlord’s knowledge, not fulfilled within the 
appointed time, but after that date the landlord 
demanded rent as under the leases, & the tenant 
paid it:—Held: the landlord could not, on re- 
ceiving the rent, stipulate that it was received 
‘‘ without prejudice to any breaches of covenant 
made up to that time in the agrecment for leases.”’ 
Conveyancing Act, 1881 (c. 41), s. 14, applies to 
an agreement for a lease of which the tenant is 
entitled, independently of the Act, to demand 
specific performance.—STRONG v. STRINGER (1889), 
61 L. 7.470; 6 T. L. R. 638. 
Annotation :—Refd. Wenman v. Lyon (1803), 60 L. J. Q. B. 








690. Breach of covenant of agreement—Un- 
husbandlike cultivation.|—Tenant, having com- 
mitted breaches of covenant by waste, treating 
the land in an unhusbandlike manner, etc., not 
entitled to specific performance of an agreement 
for a lease.—HILL v. BARCLAY (151]), 18 Ves. 
ue : hy HK. A LC. 

nnvtations :—-Consd. Braceb , , 

Price, 200; Hare vr. Burgos E57 ) 6 We He 586 Conte: 
worth v. Johnson (1886), 64 L. 'T. 620. Refd. Roynolds 
v. Pitt (1812), 2 Price, 212, n.; Bowser v. Colby (1841), 
1 Hare, 100; Walker vw, Jeftroys (1842), 1 Hare, 341; 
Gregory », Wilson (1852), 9 Hare, 683; Hills ve. Rowland 
Us 3), 22 Le J. Ch. 0645; Bamford v. Creasy (1862), 3 
Git. 675 5, He Brain (1874), R. 18 iq. 389; Finch v. 
Oo), oo Ja. L. > wt. 

1Q. B. 417; Howard v. Ranshiwe. |1si61 j Cheese 

691. Breach of covenant to be inserted in lease.] 
— Where there is an agreement for a lease, of such 
a nature that, in the usual course, a certain cove- 
nant would be introduced in it, & the intended 
lessee has done that which would be a breach of 
such covenant, he cannot. compe! the specific per- 
formance of the agreement.—TURNER v. LEWIS 
(1831), 2 Coop. temp. Cott. 215; 47 E. RB. 11384 ; 
sub nom. TUNNO v. LEWIS, 1 L. J. Ch. 177, 

_ 692. ——— Covenant to repair.}—A strong case 
is required to induce the ct. to refuse specific per- 
formance of an agreement for a lease by a land- 
lord, on the ground that the tenant & proposed 
lessee has not adhered to the conditions which 
would be the subject of covenant on his part in 
the lease; but where a tenant, contrary to the 
terms of the draft lease, has neglected to insure 
for eleven years, has allowed the premises to go 
out of ay ar yearly for four years, & has refused 
to permit the lessor or his agents to enter & view 
the condition of the premises, after notice to re- 
pair, the ct. will not, on bill tiled by the tenant, 
after notice to quit has been given by the land- 


the ot. will not decree a snpocific . 
formance: but when there ie & doubt 


as to whether there hae boen any breach Biches. or the} 





of the contract, & the evidences is con- 
ment are nominal, the ct. may make 


LANDLORD AND TENANT. 


lord, enforce specific performance of an agreement 
for a lease, notwithstanding a large sum of money 
has been paid out according to the agreement, 
& the premises occupied for upwards of thirty 
years under the 


ment.——-GREGORY v. WILSON 
(1852), 9 Hare, 683; 22 L. J. Ch. 159; 19 L. T. 


O. 8.102; 16 Jur. 8304; 68 E. R. 687. 
Annotations :—Apprvd. Rankin v. Lay (1860), 2 De G. F. 
65 Cons Co 


& J. 65. atsworth v. Johnson (1886), 64 L. T. 
520. Refd. Hills v. Rowlands (1853), 1 W. R. 422; 
Parker v. Taswell (1858), 2 De G. & J. 559 ; 

Creasy (1862), 3 Giff. 675; Hz p. Brain (1874) 
867: Hughes v. Met. Ry. (1876), 1 C. P. D. 126 


693. Breach by underlessee — Involving 


Bamford v. 
22 W. R. 





forfeiture of head lease.|—LEwis v. Bonn, No. 


1479, post. 

694. Breach uncertain.|—-PAIN v. CooMBS, 
No. 466, ante. 

695. ——.]—-(1) An agreement was made 
between A. & B. that A. should grant to B. a lease 
of a certain farm, upon the same terms as those 
contained in a lease already granted by A. to C., 
& that B. should be at liberty to repair & alter 
the farm buildings, & that A. should find or pay 
for the requisite materials. B. was let into pos- 
session, & paid rent for some years, but no lease 
was granted. & ultimately he filed a bill for specific 
performance, & an account of & payment for 
materials. <A. objected that B. had committed 
breaches of covenant which would have entitled 
A. to determine the lease. The ct. being of 
opinion that it was doubtful whether A. could, 
under the circumstances of the case, have deter- 
mined the lease for breaches of covenant, decreed 
specific performance, but ordered the lease to be 
ante-dated, so that the question might be tried 
at law. 

(2) Though the claim for materials might be a 
mere money demand, yet as the ct. decreed specific 
performance of the main part of the agreement, 
it had jurisdiction to give relicf in respect of this 
claim also.—-LILLIE v. LEGH (1858), 3 De G. & 
J. 204; 44 Io. R. 1247, L. JJ. 

Annotation 8 to (1) Folld. Rankin v. Lay (1560), 2 
- Do. 


Do G. ¥. & J 
-}-—-A landlord had, in 1827, 








696. 
agreed to grant his tenant a lease, but none had 
been granted, though the tenant had been in pos- 
session. On a bill by the tenant for specific per- 
formance, the landlord set up, by way of defence, 
that the tenant had committed waste. The ct. 
directed the lease to be executed & antedated, & 
the question of waste to be tried at law.—POYNTz 
v. FORTUNE (1859), 27 Beav. 393; 54 E. BR. 154. 

697. -]— Where, in a suit for specific 
performance of an agreement for a farming lease, 
there is a conflict of evidence on the question 
whether pitf. has committed breaches of covenant 
which would have created a forfeiture of the lease 
if granted, the ct. will decree specific performance, 
directing the lease to be antedated, so as to enable 
deft. to try the question at law. But such decree 
will not be made unless the conflict of evidence 
leaves it in doubt whether there has been any 
breach which would render it proper to refuse 
specific performance. A breach for that aes 
pose must be serious & wilful.—RANKIN v. Y 

1860), 2 De G. F. & J. 65; 29 L. J. Ch. 7384; 8 
. T. 680; 24 J. P. 645; 6 Jur. N.S. 685; 8 

W.R. 591; 45 E.R. 646, L. C. 

Ananalton s—Moentd. Morley tv. Clavering (1860), 29 Beav. 


698. }— The ct. does not refuse 
specific performance of an agreement to grant a 




















a decree leaving resp. to his remedy at 
es of the agree- | law.—CaRTAN 0. tury (1860), 10 
I. Ch. R. 387.—IR. 
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lease, because of an alleged breach of covenant, 
unless the breach be clear, but directa the lease 
to be antedated, in order that further inqui 
May be made.—BLacketr v. Bates (1865), 
Hem. & M. 610; 34 L. J. Ch. 618 ; 12 L. T. 844; 
11 Jur. N. 8. 500; 13 W. R. 736; 71 E.R. 600; 


on appeal, 1 Ch. APP. 117, L. C. 
Annotations -—-Mentd. Wolverhampton & Walsall Ry. v. 
ae & N. W. Ry. (1873), L. R. 16 Eq. 433; Phipps rv. 
ackson (1887), 56 L. J. Ch. 550; Ryan e. Mutual Tontine 
Westminster Chambers Asxoen., [ 1803] 1 Ch. 116; Danu- 
bian Sugar Factories v. I. R. Comrs., [1901] 1 K. B. 2438. 


699. Breach of covenant in draft lease.} — 
COATSWORTH v. J OHNSON, No. 583, ante. 


(c) Breach of Trust. 


100. General rule.} —(1) A lease comprising 
different properties held upon different trusts 
cannot be properly granted unless under very 
special circumstances. 

(2) An agreement by trustees of two properties 
held on different trusts for a mining Iease of both 
at_a rent of so much per acre worked :—Held: 
a breach of trust & specific performance at the 
sult of the trustees refused.—-TOLSON v. SHEARD 
(1877), 5 Ch. D. 19; 46 L. J. Ch. 815; 36 L. TT. 
756; 41 J.P. 423; 25 W. R. 667, C. A. 
nation :-~.18 to (2) Consd. Brown v Peto, (1900) 1 Q. B. 


See, also, No. 7138, post. 

701. Grant in fraud of power.] — A 
trustee, acting under a power conferred by a private 
Act to grant lIeases for any term not exceeding 
scventy-five years at the best rent that could be 
obtained, & as to copyholds so as not to exceed 
the term licensed by the lord of the manor, being 
fifty-one years, granted a Jease of copyhold land 
to plifs. for a terin of thirty years at an annual 
rent of £30, with a covenant to renew at the end 
of the term for another term of thirty vears at 
the same rent. The lease was settled under the 
sanction of the ct. in proceedings to which the 
trustees & some of the beneficiaries were parties. 
Under the agreement for the lease, & before the 
lease was mide, pltfs. had expended a large sum 
of money in building. The property having imn- 
proved in value, £30 was far below the best rent 
that could now be obtained. The trustee who 
granted the lease was dead. Uefore the expira- 
tion of the lease the solr. of pltfs. gave notice in 
writing to the solrs. of the present trustees that 
pitfs. desired to renew, which the trustees’ solrs. 
acknowledged on their behalf. Ultimately, the 
trustees refusing to renew, this action was brought 
by pltfs. against the present trustees, who were 
also exors. of the trustee who granted the lease, 
& the beneficiaries, claiming specific performance 
of the covenant for renewal, or, in the alternative, 
damages :—Held: {1) specific performance could 
not be granted, since the rent was not now the best 
rent that could be obtained, & it made no differ- 
ence that the lease containing the covenant was 
settled under the sanction of the ct. (2) There 
was no case for relief on the ground of a defect 
in the original lease & there was no case for 
damages. Qu.: whether the notice of renewal 
to the solrs. of the lessees was a sufficient notice. 

If a man enters knowingly into a contract con- 

ecerning real estate, & for this purpose a contract 
for a Jease is, in my opinion, a contract for real 
estate, if he enters into it knowing exactly what 





the titlc of his vendor is, & that the carrying out 
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e (8). 


7101 i. General rule—Grant in fraud 
of power. }-—- DALTON t. MCBRIDE (1859), 
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h. Whether performance decreed - 
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of the contract eventually is subject to a possible 
difficulty, how can he turn round & aay, 
* Although I entered into that contract with you 
knowing of that, still I hold you liable for 
damage’? ? (Kay, J.).—Gas Liaut & Coxe Co, 
. TOWSE (1887), 85 Ch. N. 519; 56 L. J. Ch. 889; 


| 56 L. T. 602; 37. L. R. 483. 


702. Exception to rule—Agreement to convey 
greater term than permitted by power- -Specific 
performance pro tanto.!—-A tenant for lifo, with 
power to grant leases for twenty-one years, or 
three lives, agrees to grant a lease for thirty- 
one years :—Held: he was only bound to grant 
such a lease as is warranted by the power. ~— 
BYRNE v. ACTON (1721), 1 Bro. Parl, Cas. 186; 1 
Ki. R. 503, H. 1. 

703. 
No. 763, poet. 

(d) Defective Title of Lessor. 
i, Where Lessor Defendant. 

704. Whether performance decreed Agreo- 
ment to grant conditional on lessor’s ability-— 
Evidence of ability.) --Contract for lease condi- 
tional on the lessor’s ability to grant it. Bill 
for specifle performance by leasee is) premature 
if filed before he can show that lessor is able to 
grant the lease; & ia such case pltf. must pay 
costs. But lessor’s acceptance of deposit: on pre- 
mium for lease, & subsequent interest on balance 
sufficiently removes the condition, s0 as to entitle 
the lessee to file his bill, & is so far an estoppel ; 
& consequently lessee tiling his bill after such an 
event ought not to be ordered to pay carts. --- 
ABBOT v, BLATR (1860), 2.1. RP. 756; 8 W. RR. 
672, 1... 

705. -- - Inability to grant full term Decreo 
for part thereof Covenant for further torm.] -- 
Under special circumstances, plifs., who had 
entered into an agreement with defts. for a 
lease of thirty-one years, were decreed to accept 
a legal lease for twenty-one years, & a covenant 
for a further term of ten years, with compensa- 
tion for the difference in pecuniary value. Although 
the bill was framed with a view to a different 
relief, yet, inasmuch as upon the whole statement 
of the bill such appeared to be the equity between 
the parties, the ct., in order to avoid future htiga- 
tion, made the decree accordingly, under the prayer 
for general relief.-—-HANBURY v. LITCHFLELD (1835), 
2My. & Kk. 629; $1.5. Ch. 49; 39 1, RR. 1084. 


tenctatuns -- Refd. Wilson ». WiNanw (1457), 5 dur N.S 
810. Mentd. Jones ve. Susith (1841), 1 Hare, go. 


- -~-——.] —See, also, No. 702, anle, No. 7038, 


-~.J-- NEALE vt. MACKENZIE, 





— 


post. 
706. Inability to convey all premises 
agreed.) AuMAN v. MATTHICWws, No. 800, post. 
707. --- - -—-- Money laid out by tenant on 


faith of agreement.]— Where a person has laid out 
money on the faith of an agreement to grant a 
lease of Jand & furnaces, the lease to contain 
onerous covenants on the part of the lessee, & a 
covenant on the part of the lessor for quiet enjoy- 
ment, a lease in accordance with the agreement 
was ordered to be executed, although the leaser 
had only a title to the surface lands.--ONIONS v. 
COHEN (1865), 2 Hem. & M. 354; & New Rep. 
400; 341.3. Ch. 3388; 12.T.15, 11 Jur. N.S. 
198; 13 W. R. 426; 71 EL. X. SOL. 
Annotation :—Mentd. Panama & South Pactflo Tel 
Co. v. India Hubber, Gutta Percha & Tologranh 
Co, (1875), 10 Ch. App. 520, hn. 


raph 
orks 


Inability to grant qosacasion without 
resorting to Ult(yation.J— BAYLyY ¢. 
TYRHELI. (1813), 2 Bal) & DB. 358.—- 
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Sect. 8.—Enforcemeni—Remedies for breach: Sub- 
sect. 1, F. (d) i. & ii., & (e).] 


708. ---- ——— Decree for so much as can be 
granted—Abatement of rent.|—-Pitf. offered to 
take a lease of a farm belo g to deft. at a rent 
of £500 per annum, specifying in his tender the 
closes which he wished to take, with their acreage, 
which amounted in the whole to 1,249 acres. Deft.’s 
agent desired to let only 214 acres with this farm, 
but he accepted pltf.’s offer without looking at 
the acreage included in it. We had in fact already 
let one of the closes to another person. Another 
tender had been made by a former tenant for the 
same farm, as compromising 235 acres, & deft.’s 
agent admitted in examination that he thought 
pitf. had tendered for the same quantity of land 
as the former tenant. Pltf. commenced an action 
for specific performance against deft., & was 
willing to take a lease of the 214 acres at a pro- 
portionately reduced rent :—Held: Deft. must 
grant pitf. a lease of 214 acres at a rent reduced 
from £500, in the proportion of 214 to 235.— 
McKENZIE v, HESKETH (1877), 7 Ch. D. 675; 47 
L. J. Ch. 231; 38 L. T. 171; 26 W. RR. 189. 


Annotations :—Refd. Re Aspinalls & Powell's Contract (1889), 
oe L. 2.446. Mentd. Paget v. Marshall (1884),48 J. P. 


709. ———- ———- ———- ———.] — By an agree- 
ment in writing deft. agreed to grant a lease of 
certain premises to pltfs., as yearly tenants, at 
the rent of £200, with an option to take a Jease 
for seven, fourteen, or twenty-one years. FP ltfs. 
went into possession under the agreement, & exer- 
cised their option by asking for a lease for twenty- 
one years, when, on examining the title, it was 
for the first time discovered that deft. was only 
entitled to one moiety of the premises, the other 
mojety being vested in her infant son by descent. 
Pitfs. claimed a lease of deft.’s moiety at half the 
agreed rent, & damages:—Held: pltfs. were 
entitled to a lease on these terms, but without 
any inquiry as to damages, as there was no evi- 
denco of damage hitherto sustained. BURROW v. 
SCAMMELL (1881), 19 Ch. 1. 175; 51 L. J. Ch. 
2086; 45 L. T. 606; 46 J. P. 1385; 30 W. R. 310. 
Annotations :— Consd. Hextor + Pearce, [1060] 1 Ch. 341. 

Refd. Clayton v. Leech (1889), 41 Ch. D. 103. 

710. ——— Lease by mortgagee —-No power to 
lease---No concurrence of mortgagor.|-—A mtgec. 
of leaseholda, whose mtge. contained no leasing 
power, agreed to grant a lease of the mortgaged 
yremises, Tho intended lessee was aware that 

he intended lessor was only a mtgee., &, though 
the agreement contained no stipulation to that 
effect, both parties understood that the concur- 
rence of the mtgor. was to be obtained. The 
lntgor., subsequently, refused to concur. Upon 
a hill by the intended lessee against the mtgee. :— 
Held: he was not entitled to a specific performance 
of the agreement, though he offered to take tho 
lease without the concurrence of the mtgor.; & 
the case was not one in which the ct. would give 
damages; but the bill was dismissed without 
costs. Qu.: whether the ct. would have enforced 
specific performance even if there had been no 
understanding as to the concurrence of the mtgor. 
—FRANKLINSKI v. BALL (1864), 83 Beav. 560; 
4 New Rep. 128; $4 L. J. Ch. 168; 10 L. T. 447; 
10 Jur. N. 8. 606; 12 W. R. 845: 55 E.R. 486. 

711. Waiver of objection — Antecedent know- 
me of defect.)—FRANKLINSKI v. BALL, No. 710, 
ante. 
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ii. Where Lessor Plaintiff. 


712. Whether good defence — Objection to title 
waived by conduct.|—In a suit for the specific 
performance of an agreement to accept a lease, 
the ct., considering deft., the intended lessee, by 
his conduct to have waived all objections to the 
vendor’s title, decreed a specific performance of 
the agreement; & referred it to the master to 
settle the lease. In settling the lease, it became 
necessary, for indentifying the premises, to pro- 
duce hefore the master the original lease under 
which pltf. was entitled to the property, & from 
which lease it appeared, that the property in ques- 
tion was held, with other property, at one entire 
rent, & under some special covenants, no pro- 
vision with respect to which was made in the agree- 
ment between pltf. & deft. On the hearing, for 
further directions, these facts being brought before 
the ct. in the shape of exceptions to the report :— 
Held: though deft. had, by his conduct, waived 
his right to the production of the lessor’s title, 
yet, as, in the course of the proceedings, it had 
become necessary to produce that title, & that 
production showed that a sufficient lease could 
not be made to deft. according to the agreement, 
the ct. would not enforce a specific performance ; 
& the bill was dismissed, but without costs.— 
WARREN v. RICHARDSON (1830), 1 You. 1; 159 
E. R. 881. 

Annotations :—Expld. Darlington v. Hamilton (1854), Kay, 
550. Consd. Harnett vr. Baker (1875), L. R. 20 Eq. 503 
Re National Provincial Bank of England & Marsh, [1895] 
1 Ch. 190. Refd. Clive v. Beaumont (1848), 1 De G. & 
Sm. 397; Simpson v. Sadd (1854), 4 De G. M. & G. 665; 
Sheard v. Vonables (1867), 36_L. J. Ch. 922; Best v. 
Hamand (1879), 12 Ch. DD. 1. _Mentd. Madeley v. Booth, 
(1848), 2 De G@ & Sin. 718; Hume v. Bentley (1852), 5 
De G. & Sm. 520; Drysdale v. Mace (1854), 5 De G. M. 
& G. 103; Andrew v. Andrew (1856), 27 L. T. O. S. 161; 
Turner v. Wost Bromwich Union Grdna. (1860), 9 W. R. 
155; Osborn v. Osborn (1870), 18 W. R. 421; Waddell 
v. Wolfe (1874), L. R.9 Q B. 515; Re Marsh’s Purchase 
(1894), 64 L. J. Ch. 255. 

713. ——— Agreement to lease by trustees for 
sale.]-— An agreement by trustees of a_ will, 
to grant an underlease of their testator’s leasehold 
property is, primd facie, inconsistent with a trust 
for sale of it. There may be, however, circum- 
stances to justify the agreement; but the ct. 
cannot enter into the consideration of those cir- 
cumstances in a suit for specific performance 
between trustees & the underlessee, the cestuis 
que trust not being parties to it.—EvaAns v. JACK- 
SON (1836), 8 Sim. 217; Donnelly, 147; 6 L, J. 
Ch. 8; 59 E.R. 87. 

Annotations -—Refd. Ite Walker & Oakshott’s Contract, 
11901) 2 Ch, 383; Re Judd & Poland & Sketcher’s Con- 
tract, (1906) 1 Ch. 684; He Chaplin & Staffordshire 
Potteries Waterworks Co.’s Contract, {1922} 2 Ch. 824. 
Mentd. ite Keninal & Still's Contract, [1923] 1 Ch, 293. 
714, Agreement by tenant for life ultra 

vires—Action by remainderman.|—Lessees of way- 

leaves under a lease granted by a copyhold 
tenant in fee of the land entered into a negotiation 
for a new lease with the tenant for life under the 
lessor’s will, which gave the tenant for life power 
of leasing. A correspondence ensued, in the 
course of which the tenant for life offered to grant 
a new lease at a certain rent, which offer was 
accepted by the lessees. The original lease con- 
tained a clause usual, if not universal, in the 
leases in the neighbourhood, giving the lessees the 
option of determining the lease on notice. The 
correspondence respecting the new lease was 
silent as to the insertion of such a clause, but one 
of the earliest letters alluded to the proposed lease 
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a8 @ renewal of the former :-——Held : 
might have understood that such a clause was 
intended to be inserted in the new lease without 
putting a perverse or absurd construction on the 
correspondence, &, whether such understanding 
was correct or incorrect, or was confined or not 
confined to the lessees they ought not to be 
ordered to pelea the lease without such a clause ; 
(2) the tenant or life had not, under the will or 
otherwise, power to grant such a lease, & the 
reversioner, though able to fulfil the agreement, 
was not entitled to demand a specific performance 
of it.—RickeTtrs v. BELL (1847), 1 De G. & Sm. 
aoe 10 L. T. O. 8. 105; 11 Jur. 918; 63 E. R. 

715. ——— Outstanding equitable interest in 
third party— Whether release can be insisted on.|— 
A. agreed to demise certain premises to B. There 
was an outstanding equitable interest vested in 
C.:—Held: B. was bound to accept a demise 
from A. in which C. joined; & was not justified 
in insisting on A. obtaining a release from ©. in 
order to enable him alone to make a valid demise. 
a v. GILL (1838), 1 Beav. 375; 48 E. R. 

oO. 

716. -] — Specific performance of an 
agreement to take a lease of lands for the purpose 
of a tannery will not be enforced when the pro- 
posed lease contained the usual covenant against 
carrying on noxious trades, although defts. had 
represented that they were about to conduct 
their business in a way which could not be open 
to objection on that score. Where it appears 
from the bill that plitf. is unable, from causes 
which he cannot control, to inake a good title, a 
demurrer will be allowed, & pitf. will not be per- 
mitted to bring the cause to a hearing on the chance 
that he may by that time, or before certificate, 
be enabled to sue deft.—-REEVES v. GREENWICH 
TANNING Co,, Lrp, (1864), 2 Hem. & M. 64; 71 
EK. R. 380. 

717. ——— Defendant’s refusal grounded on 
frivolous sf deta ot a a party agrees to let an 
estate, & files a bill for the specific performance 
of the agreement, it will be dismissed, with costs, 
if, in the course of the suit, it should appear that 
the intended lessor had a defective title; even 
though the objections on which the refusal to take 
the lease was grounded, were frivolous & untenable. 
——~BASKCOMB v. PHILLIPS (1859), 29 IL. J. Ch. 380 ; 
1L. T. 288; 6 Jur. N.S. 363. 


\a4) Visu 2UpDRDCUD 








(e) Delay. 


718. Whether good defence— General rule.} — 
Agreement in writing in 1880, between A. & B. for 
a lease to B. of a farm belonging to A., for three 
lives generally, no particular lives being named. 
C. purchased the farin from A., subject to the agrce- 
ment, & received rent from B., who occupied the 
farm under the agreement till 1808, when BH. dis- 
continued the payment of rent, because C., who 
had not seen the agreement till 1807, then refused 
to perform it. Bill by BK. in 1808, for a specific 
performance, naming the lives of three of the 
tenant’s children, & decreed accordingly in the 
ct. below; & the decree aflirmed in the House of 
Lords, with some variations respecting the perform- 
ance of previous conditions by the tenant. 

The estate was purchased subject to the agree- 
ment; & the equity of the case is, that the agree- 
ment should have been made good at the time of 
the purchase; & though it is objected that the 
naming of the lives now renders the performance 
a different thing, which is the case, from what it 
would have been if the lives had been originally 
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named, since lives might then have been named, 
which might have dropped by this time, yet it is 
clear that the parties were going on as if the one 
had been entitled to performance, & the other 
had been bound to perform; so there seems to 
have been a mutual default. I have said these 
few words, because I am anxious that this should 
not be understood as a decision, that under such 
an agreement as this, a party may lay by as long 
as he pleases, & then apply with effect for a spevific 
performance. It is only on the particular cir- 
cumstances of the case, taking it out of a general 
rule, that the decision is founded (Lorp Epon, C.), 
~—KENSINGTON (LORD) v. PHILUPs (1817), 5 Dow, 
61; 3 E.R. 1253, H. L. 

nae :— Consd. Pritchard er. Ovey (1820), 1 Jao. & 


719. —-—- Delay by tenant —-Capable of being 
explained.|-—A. conveyed, or assigned his interest 
in Jands to B. in consideration, among other things, 
that B. should make or give a lease back again 
to A. of a half or portion of the lands, & in con- 
sideration also of a loan of £200 by B. to A. B. 
covenants to execute the leaso accordingly, sub- 
ject to the repayment of the £200 for which B. 
had a judgment. No lease was actually made, 
but A. remained in possession of his portion upon 
his equitable title. 3. lent further sums of money 
to A. & obtained judgments for these sums, & 
then conveyed the lands, & assigned the judgments 
to C. C, issued writs of fi. fa. on the judgments, 
& in 1781, procured a sale by the sheriff of A.'s 
equitable interest; & on ejectment brought on 
the demises of the purchaser, & of (.,.\. was turned 
out of possession. A. in 1782 filed his bill) in 
Chancery for relief, & execution of a lease to him 
according to the agreement, but from embarrass- 
ment in his circumstances, did not: further pro- 
secute the suit till 180}. No steps were taken 
between 1782 & 1801 to dismiss the bill, In 1808 
the bill was dismissed below. Tho decree of dis- 
missal was reversed by the House of Lords, be- 
cause the right to a suit in equity was not a proper 
subject of sale by the sheriff under a fi. fa. & the 
sale was a nullitv; &, the delay in prosecuting 
the suit was well accounted for, & no steps were 
taken to dismiss the bill; &, at any rate, the right 
to the lease did not rest merely on the covenant 
by the landlord to make it, but was part of the 
consideration of that conveyance or assigamont 
by which the landlord himself acquired his title. 
Therefore the principle of delay did not apply, & 
A. was still entitled to have his Jease executed in 
terms of the contract; & had his relief in rats 
without the necessity of resorting for redress to 
the ct., out of which the fi. fa. issued. —MOORK uv, 
BLAKE (1816), 4 Dow, 230; 3 FB. R. 1147, WL. 

720. ---~ —--Two years’ delay.) — Bill by a 
lessee for the specific performance of an agreement 
for a lease dismissed, because it was not, filed until 
more than two years after deft. had given notice 
« pitf. of his intention not to perform the con- 
tract on account of the latter not having fulfilled 
it on his part.—Hearny v. Hitt (1824), 2 Sim. 
& St. 20; 57 B. RR. 255. 
Annotitions -—Reid. Walker v. 

3415 Parkin vr. Thorold (1852), 16 

Milligan (1856), 22 Beav. 608. 
were conveyed to a trustee, in trust to grant a 
lease of the mines under the same to certain 
persons for forty-two ycars, &, at the request of 
the leasees, made at any time thereafter, to grant 
a further lease of the same mines for twenty-one 
years, to commence at the expiration of the first 
term; the first lease to contain «a covenant for 


Jeffreys (1842), 1) Hara, 
eav. 59; Sharp ¢e. 
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Sect. 8.—Enforcement—Remedies fof breach: Sub- 
sect. 1, F. (e), (f), (g) & (A): 
renewal for the second term. The lease of forty- 
two years was made accordingly. Shortly before 
the expiration of the first term, the lessees applied 
for the renewal, which was refused. No proceed- 
ings were taken to enforce the performance of the 
covenant or trust for upwards of two years after 
the refusal :—Held: so far as the title to renewal 
depended on the covenant, the delay or acqui- 
escence would be a defence in equity. Semble: 
the lessees had an equitable interest in the trust, 
which would not be divested by the delay alone, 
but the lessees, in support of their title to a decree 
for performance of the trust, must show that they 
had, by performing the covenants on their part, 
paid the price for which, on the instruments, the 
essors had stipulated. The performance of the 
covenants by the lessees being doubtful, & the 
leasees declining to try issues as to that fact, the 
bill was dismissed with costs.—WALKER v. JEF- 
FREYS (1842), 1 Hare, 841; 11 L. J. Ch. 209; 
6 Jur. 336; 66 E. RR. 1064. 


Annotations :-—Consd. Watson v. Charlesworth, [1905] 1 
K. B.7 Refd. Parkin v. Thorold (1852), 16 Beav. 59; 
Macbrydo ». Weekes (1856), 22 Beav. 633. Mentd. 


Kimber 9, Mnaworth (1842), 1 Hare, 283 ; Southcomb »v. 

Kxeter (Bp.) C707 

44.1. T. 742, 

7122, ——~ Five months’ delay — After 
repudiation of agreement by landlord.]—Pltf. filed 
a bill for specific performance of a contract to lease 
certain coal mines to him. ‘The contract was 
centered into in Feb. 1872. There was delay in 
completion, not, however, as far as appeared, 
attributable to pltf. In Sept. 1872, deft. gave 
notice that he would rescind the contract unless 
pitf. complied with certain requisitions within 
fourteen days, & on Oct. 29, 1872, he stated his 
intention of abiding by that notice. The bill was 
filed on Apr. 2, 1873. A demurrer allowed on 
the ground that, the notice having put the parties 
at arm’s length, pitf. had been guilty of unreason- 
able delay in taking proccedings.—l]IUXHAM v, 
LLEWELLYN (1878), 28 L. T. 577; 21 W. R. 570, 
L. C. 3 subsequent proceedings, 21 W. KR. 768. 
Ae: efd. Glasbrook . Richardson (1874), 23 





723. ——- -—-—- Nineteen years’ delay.) — In 
1855 A. agreed with B. that ‘in the event of B. 
marrying his daughter,’ he would grant him a 
ninety-nine years’ lease of a shop, at C. ‘‘ should he 
at any time require it ” at a rent of £80 per annum. 
B. was Iet into possession of the shop & married 
A.’s daughter & duly paid the rent to A. & his 
assigns until Mar. 1874, when his then landlord 
gave him notice to quit. On a bill filed for specific 
pera anice of the agreement :—Held: . by 

is laches & his acts had precluded himself from 
the relief to which he might have been entitled. 


—DAVENPORT v. WALKER (1876), 84 L. T. 168. 
-tnnotation :-—Apld. Powis v. Dynevor (1877), 35 L. T. 940. 


724. —— Thirty-two years’ delay.| —- The 
flxed rule of equity that specific performance of 
un agreement for a lease will not be granted after 





long lapse of time will not be relaxed merely on 
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ubsequent agre 
ment to reduce rent.}—A landlord filed 
a bill for the specifi 
to accept a leare at 


h had bean afterwards, by 
reduced ; & at the bar he under- 
ok to execute a lease at the reduced 


ecreed argc se OB 
OLARKE v. Moore (1844), 1 Jo. & Lat. 
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account of possession & payment of rent during 
the whole of such time. 

In 1884 pitf. verbally agreed with the agent of 
a predecessor in title of D., to build a shop, & hold 
the same on lease at a rent of 5. perannum. Pitt. 
built the shop & occupied & paid rent for it up to 
action brought, but no lease was executed, nor 
were negotiations for a lease had. In 1876 plitfé. 
sued D. for specific performance :—Held: specific 
performance ought not to be decreed.—PowiIs v. 
DYNEVOR (LORD) (1877), 35 L. T. 940. 

725. Tenant in possession.| — 
HERSEY v. GIBLETT, No. 447, ante. 

726. Payment of  rent.] — 
SHARP v. MILLIGAN, No. 669, ante. 

727. Delay by landlord—Delay in making 
out title—& giving possession.|—-Bill for the 
specific performance of an agreement to take a 
lease, for forty-two years, of iron & coal mines & 
machinery, for the purpose of trade, dismissed on 
account of delay on the part of the lessor to make 
out his title, ra to give possession at the time 
stipwlated in the agreement.—PARKER v. FRITH 
(1819), 1 Sim. & St. 199; 57 E. R. 80. 
aun yates :— Distd. Macbryde v. Weekes (1856), 22 Beav. 

533, 














Need 





728. ——— ——— Where time of essence of con- 
tract— Mining lease.]|—In contracts for the lease 
of working mines, time, though not named, is, 
from the fluctuating nature of the property, con- 
sidered as of the essence of the contract, & the 
intended lessee may therefore fix a reasonable time 
for completion, &, on the lessor’s default, may 
rescind the contract. 

A. on Oct. 4, contracted to grant a mining lease 
to B., & no time was mentioned for completion. 
On Dec. 10, B. gave notice to A. that unless he 
completed the contract within a month, he would 
rescind the contract :—Held: on A.’s default, B. 
was justified in giving the notice, the time was 
reasonable, & a bill by A. for specific performance 
was dismissed with custs, although there were 
matters essential for the completion, which did not 
depend on A. but on third parties. 

A purchaser, offering to perform his part of a 
contract, required, by notice, the vendor to com- 
plete within a month :—Held: the purchaser 
could not afterwards set up, as a defence to suit for 
specific performance, misrepresentation of the 
vendor, of which he was aware at the time of giving 
the notice. 

A. agreed to grant a lease to B. After consider- 
able delay on the part of A., B. gave A. notice, 
that unless he completed within a month, he would 
rescind the contract. The day before the expira- 
tion of the time thus limited, A. forwarded to B. 
the drafts, but he furnished no abstract nor showed 
that he was in a situation to complete. B. 
rescinded the contract :—Held: it was effectual, & 
the ct. dismissed A.’s bill for specified performance 
with costs.—MACBRYDE v. WEEKEs (1856), 22 
Beav. 533; 28 L. T. O. S. 135; 2 Jur. N.S. 918 ; 
52 KE. R. 1214. 


Annotations :-—Expld. Green v. Sevin (1879), 41 L. T. 724. 
Refd. Stickney v. Keeble, (1915) A. C. 386. 


S e- | & lease decreed, the contract having 

been performed in all respects, save 
the execution of the lease: & time, if 
of the essence of the contract, not 
belong the ground upon which the land- 
lord refused, out of ct., to execute the 
& Lat 193.—IR. 


n —— Lease for lives renew- 


co performance 
e agreement, 





ontitled to.—SaiTn «. RiIToHig (1) 4 
Le able for ever—Ignorance of death of 
728 He. wn }—OCARTAN v. m. Delay by landlord.}— | the death of the last life in a lease 
BurRyY (1860), 10 I. Ch. R. 387.--IR. Specific execution of a contract to grant | renewable for ever displaces the pre- 
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729. —— —— Tenant in possession—Payment 
of rent.]—At the tation in July, 1857. of a 
ease under which by assignment he was in 
Possession of property, B. signed an agreement to 
accept from A. a new lease for thirty-one years, 
at the same rent as was reserved by the old lease, 
- payment of £600 on the day fixed for the com- 
Pl etion, Aug. 1, 1857, with interest if the lease 
ould not be ampleted on the day fixed. <A draft 
ease was sent to B. for his approval but was not 
returned & no steps were taken by A. to press 
for completion. B. remained in possession & 
paid rent, but no payment of the £600 or interest 
was ever made or demanded. In 1871 A. died. 
On bill by her legal personal representative :— 
Held : as B.’s possession & payment of rent must 
be referred to the new agreement, & not to a hold- 
ing over after the expiration of the former lease, 
the lapse of time did not operate as a bar to specific 
performance, which was accordingly decreed, with 
interest on the £600 from Aug. 1, 1857.—SHEp- 
HEARD v, WALKER (1875), L. R. 20 Eq. 659; 44 
L. J. Ch. 648; 33 LT. 47; 23 W. R. 903; eud- 
sequent proceedings (1876), 34 L. T. 230. 
{nnotalions — Dista. Davenport », Walkor (1876), 34 L. T. 

168; Powia ec. Dy nevor (1872), 35 L. T. 940. 

730. ——.] — Powis v, 
DYNEVOR (LORD), No. 724, ante. 

731. ——— Delay acquiesced in by both parties.] 
—KENSINGTON (LORD) v. PHILLIPS, No. 718, ante. 











(f) Laupiration of Term. 

732. Determination by notice — According to 

proviso in agreement.|}—-Bill for specific perform- 
ance of a contract to make a lease to deft. dis- 
missed ; pltf. having after answer given a notice 
to quit according to a proviso for determining the 
lease.—-WESTERN v. PERRIN (1814), 3 Ves. & B. 
197; 35 EK. R. 453; eub nom. WESTON v. Pim, 
lL Swan. 225, n. 

Annotation :—Distd. Wilkinson r. Torkington (1837), 2 

Y.& C. Ex. 726. 

733. Expiration by effluxion of time.]—Specific 
erformance refused of an agreement to grant a 
ease for a term expired before the hearing of the 

cause, the acts of waste committed during the 
possession of the premises not entitling pltf., in 
an action on the covenants to be inserted in the 
lease, to more than nominal damages.— NESBITT 
v. MEYER (1818), 1 Swan. 223; 1 Wils. Ch. 97; 
386 E. R. 366. 

Annotations :—Distd. Wilkinson t. 

Y. & C. Ex. 726. Consd. Walters v. 

Mining Co. (1855), 5 De G. M. & G. 629. Folld. De Brasnuc 


Martyn (1863), 2 New Hep. 5J2. Refd. Mundy rc. Joliffe 
eld 9L.J.Ch. 95; Lavery r. Purssell (1888), 4 T. L. R. 


Torkington (1837), 2 
orthern Coal 


7134. ———.) — WILKINSON v. TORKINGTON, No. 
857, pom: 

785. «| -—— The case must be very special 
indeed which should induce the ct. to decree 
specific performance of an agreement for a lease 
after the stipulated term has expired. 

In 1841 a long lease of a coal mine, pursuant to 
an agreement was made by QO. to a trustee for a 
joint stock co., at a certain fixed rent, & a taleage 
rent; the lease was determinable every third 
year, upon the lessec giving a year’s notice. The 
co. worked the mine for a short time, & then 
ceased to work it. The co. was ordered to be wound 
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up In 1850, & ih 1852 the official manager, proteating 
against the validity of the lease as bin the co., 
ve notice to terminate it the following year. 
pon bill filed in 1853 by the party claiming under 
O. against the co., seeking to have it declared that 
ten years’ arrears of rent formed an equitable debt 
from the co., & that the co. were bound to make 
compensation for all breaches of covenant :— 
Held: looking at the bill as a bill for specific per- 
formance of an agreement to take the lease, no 
relief in the nature of specific performance could 
be granted, pitf. not having taken any steps until 
just before the expiration of the term.— WALTERS 
1. NORTHERN CoAL Mining Co, (1855), 6 Do G. M. 
& i, 629; 25 1. 0. Ch. 683; 26 L. 1. OLS. 107; 
2JurN.S.13; 4 W.R. 140; 48 E.R. 1015, LC, 
.{nnotations :-— pia. De Brassac *. Martyn (1863), 2 New 
Rep. $12. Refd. Giibert #. Cossey (1912), 56 Sol, Jo, 863, 
Mentd. Cox ry. Hishop (1847), 8 De GM. & G. bls We 
Royal British Bank, Fro op. Walton, Aur op. Hue (1834), 
26 L. J. Ch. 645: Wright ©. Pitt (870), D. R. be Raq. 
40%; Ramage rv, Womack, {1100) 1 Q. 2B. 196, 
736, |) —- Pitt. being entitled to specific 
por ormancs of an agreencnt for a lease of a house 
or a short term, filed a bill to enforce his right, but 
allowed the term to run out before the cause was 
heard ; the bill also prayed damages. The ct. 
refused to decree specific performance, or to award 
damages, but ordered the deposit. paid on the sign: 
ing of the agreement. to be returned to pitf. Pte. 
in Buch a case ought to apply to the et. to have his 
cause advanced.— Dis BRAsKAC tT. MARTYN (1863), 2 
New Rep, 5125; 0 LR. 23875 27 J. BP. 74230 012 
W. RR. 1020. 
Annotation :- Refd. Lever ec. Koftler, (1000) POh odd. 





(gy) Forfeiture involved by Grant of Leuse. 


787. Lease of copyhold for twenty-one years- 
No evidence as to forfelture.| —- Agreement to grant 
a Jease of copyhold premises for twenty-one years, 
& to put the same in repair, there being no evidence 
that to grant such lease would work no forfeiture, 
or that. a licence of the Jord could not be obtained. 
Decreed to be specifleally performed. Though 
the ct. will not ordinarily decree specific perform. 
ance of an agreement to repair, it is the habit of the 
ct. to decree specific performance of agreements 
involving the execution of leases, or ofher dastra- 
ments containing covenants to tepair.-- PANTON 
v. NEWTON (1854), 2. Sm. & G. 437; 65 1K. 470. 

738. Forfeiture arising from conduct of 
defendant —- Independent of oe - The ct. 
will not refuse specific performance of a contract 
as against a lessee, upon the mere ground that he 
will thereby incur a forfeiture of bis Jeane, but will 
look to the circumstances which give rise to the 
danger of forfeiture ; & if i¢ finds that the danger 
arises out of circumstances independeut of the 
contract, & by reason of the conduct of the lessee, 
the ct. will decree specific performance, & leave the 
lessee to suffer the consequences, ~IPELLING v, 
LUMLEY (1858), 3 De G. & J. 498; 28 1. J. Ch, 
240; 331.17. O.8. 183 235.1. 350; 5 Jur. N.S. 
3U1; 7 W. &R. 152; 44 KF. KR. 1358, L. JJ. 
Anntatim: Refd. Wilimott c. Barber (1880), 15 Ch. D046, 


(hk) Hardship. 


See, generally, SPECIFIC PYRFORMANCE. 
739. General rule.) -— Evy (DEAN & CHAPTER) 


orem te han Ae ream e tet tn aren, 











21. Eq. It. 399.—- IR. 
7133 i. —-—.J—— DALTON vw. BARRY 
PART Hi. SECT. 8, SUB-SECT. 1.-- 
F. (bj. 


739 i. General rule.}~ The ct. le not 
bound to enforce a bargain which 


v, BES- 


mere 


(1840), 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
sect. 1, F’. (h), (1) & (7).] 


v. STEWARD (1740), Barn. Ch. 170; 2 Atk. 44; 
27 E. R. 600, L. C. 


Annotation :—Mentd. Robinson v. Duleep Singh (1879), 11 
Ch. D. 798. 


740. ———.]—HEXTER v. PEARCE, No. 684, ante. 

741. Underlessee ignorant of covenants in head- 
lease—Possession taken—Repairs by landlord.|— 
In an agreement to take a lease, the landlord was 
to put the premises in repair. The tenant took 
possession, & on his application the repairs were 
made after delay. A lease was then tendered, con- 
taining certain covenants in the landlord’s lease : 
—Held: the delay in doing the repairs, & the 
tenant’s previous ignorance of the covenants, 
would not excuse him from accepting the lease.— 
NASH v, COCHRANE (1839), 8 Jur. 973, L. C. 

742. Premises out of repair — Knowledge of 
lessee. |——Deft. agreed to take from pltf.a lease of 
a house, the walls of which were cracked & eighteen 
inches out of the perpendicular. Pltf. executed 
extensive repairs according to a specification drawn 
up by deft. While the repairs were going on the 
district surveyor told deft. that the walls were 
unsafe; but notwithstanding this, deft., after 
communicating with pltf., allowed the repairs to 
continue & afterwards entered into possession. 
Deft. subsequently recerved notice from the same 
surveyor, that in consequence of certain altera- 
tions which were being made to the adjoining house, 
it was no longer safe to remain in the house 
ecoupled by him, & he thereupon left, & delivered 
up the keys to pltf., which pltf. returned. PItf. 
was afterwards obliged to pull down & rebuild the 
party wall. VPitf. filed his bill for the specific 
performance of the agreement to take a lease, 
& the ct. made a decree accordingly.—Cook v. 
WAUGH (1860), 2 L. T. 784, L. C. 

748. Repairing lease-—-House delivered in 
defective repair—Undue burden on tenant.]—A. 
agreed to take from L. a lease of an unfinished 
house, containing covenunts on the part of A. to 
repair & keep in repair. B. agreed to finish the 
house. The ct. declined compelling A. to take the 
lease, the house having been finished in such a 
defective manner as to make it unreasonable.—- 
TILDESLEY v. CLARKSON (1862), 30 Beav. 419; 
31 L. J. Ch. 362; 6 L. T. 08; 26 J. P. 276; 8 
Jur. N.S. 163; 10 W. R. 828; 54 E. R. 951. 


Annotations :-—Distd. Osford v. Provand (1868), L. R. 2 
P. C. 135; Hombrow v, Talbot (189%), 36 Sol. Jo. 712. 
Refd. Thorley v (Glossop (1876), 34 L. T. 169. 


744. Covenant not to assign without licence— 
Excessive consideration demanded by lessor.]|— 
HILTON v. TIPPER, No. 863, post. 


(2) Lllegality. 

745. Statutory illegality— Covenant to renew 
—Lease granted before disabling statute.|—BETEs- 
WORTH tv. St. PAUL'S (DEAN) (1728), 1 Bro. Parl. 
Cas. 240; Cas. temp. King, 66; 2 Eq. Cas. Abr. 
260; 1K. 2. 641, HW. L. 


alnnotations :-— Refd. Tailby v. Official Receiver (1888), 13 
App. Cas. 523. entd. Moore », Clench (1875), 34 L. T. 


746. Agreement to lease at less than best 
ui mea lease.}—CARNE v. MITCHELL, No. 
» post. 








oer 


would work er hardship on deft.— 
DowseEtr v. Rarp (1912), 15 C. L. RB. 
695.—-AUS. 


parttes 


PART II, Ser. vi) SUB-SECT. 1.— | statute.—-DaLy v. 


. I Eq. R 
P. Slatufory illegality — Intent of 





unobjectionable.}—When the 
plain intent of an agreement is un- 
objectionable, specific performance will 
be decreed according 
though ite terms were oontra 


. 31 1.—IR 
q@ Agreement partly illegal.}—Resp., 
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747. —— Objection not raised at hearing 
Taken subsequently to grant of decree.|—Where 
one of the terms of an agreement for a lease by a 
rector of glebe lands was, that the rent should be 
payable half-yearly, instead of quarterly, as 
prescribed by the enacting statute, & a decree for 
a specific performance of the agreement had been 
made, no question having been raised by the lessee 
on this ground, but the objection was afterw 
raised in chambers :—Held: the ct. could not alter 
the stipulation so as to render it consistent with 
the statute, & notwithstanding the decree made for 
specific performance, the ct. could not dispense 
with compliance with the stipulations of the Act, 
or compel deft. to take the lease with a reservation 
of the rent half-yearly. Semble: in such a case 
the proper course is to dismiss the bill without 
costs.—JENKINS v. GREEN (No. 2) (1859), 27 Beav. 
440; 28 L. J. Ch. 820; 33 L. T. O. S. 243 23 
J. P. 277; 5 Jur. N.S. 304; 7 W. R. 304; 54 
E. R. 173; subsequent procecdings, 28 Beav. 87 ; 
sub nom. GREEN v. JENKINS (1860), 1 De G. F. 
& J. 454,L.C0.& L. Jd. 

748. Agreement in ignorance of disabling 
statute.]—-In Jan. deft. offered for sale by public 
auction certain cottage properties upon the terms 
that the purchaser of each cottage lot should have 
the right to have granted to him a lease thereof 
for ninety-nine years from Feb. 22, 1916, at a 
nominal yearly rent varying from 15s. to £1, & 
according to a form of lease set forth in the 
particulars of sale. At the auction . became the 
purchaser of one of the lots, a ninety-nine years’ 
lease of a cottage, at the price or premium of £55 
& at a rent of £1 per annum; & D. became the 
purchaser of another lot, a similar lease of a cottage 
then 1n his own occupation, at the price or premium 
of £57 10s., & at the same yearly rent. The cottages 
were put up for sale by deft. 1n ignorance of the 

assing of 5 & 6 Geo, 5, c. 97, which received the 

oyal assent on Dec. 23, 1915. On becoming 
aware of the passing of the Act deft. declined to 
complete, & thereupon D. & RK. commenced 
actions for specific performance of their contracts. 
No possession had been taken by either R. or D. 
under the contracts. It was clear that both the 
cottages were dwelling-houses to which the Act 
applied, & that the purchase money, if paid, would 
be a “‘ premium ”’ within the meaning of sect. 1, 
sub-sect. 2, of the Act :—Held: notwithstanding 
that the term to be granted was ninety-nine years, 
the leases would create tenancies within the 
Act, & the payments therefore of the sums for 
which R. & D. had purchased their cottages were 
premiums which deft. was prohibited by sect. 1, 
sub-sect. 2, from retaining; & the agreements 
to pay the premiums being illegal, & no possession 
having been taken under the contracts by either 
Rt. or D., deft. was entitled to be relieved altogether 
from the contracts upon repaying to R. & D. all 
moneys he had received under them.—REEs v. 
Bute (MARQUIS), DAVIES v. BUTE (MARQUIS), 
[1910] 2 Ch. 64; 85 L. J. Ch. 421; 114 L. T. 1029 ; 
32 T. L. R. 425; 60 Sol. Jo. 528. 

749. Immorality—Letting flat to kept ie 
~—PlItf. by his agent let a flat to deft. for a term o 
three years. The agent knew that deft. was the 
mistress of a certain man, & he assumed that the 


Seeerneed 


——_ 








the holder of certain conditionally 
purcoeee conditionally leased 
ands, entered into an agreement to 


to that intent, | lease to applt. the lands so held :— 


Pe to a | Held: even if the agreement were un- 
Dvueaan (1839), 1 | lawful or invalid or incapable of 
‘ enforcement as to the conditional Jease, 


applit. would have been cntitied to 
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rent would come through her being a kept woman 
& would come from the Ragen ate iietrees she 
was; & he knew that the man went constantly 
to the flat to visit her. After the expiration of the 
term deft. continued as tenant from year to year. 
ig egiea to pecover we rent :—Held: as the 
was let for an immo urpose pltf. 
entitled to recover. ae a ae 
If a woman takes a house in order to live in it 
as the mistress of a man & to use it for that pur- 
pose, & the landlord at the time when the lease is 
executed knows that it is taken for that purpose, 
the landlord cannot recover the rent. He could 
not obtain specific performance of an agreement 
for a lease in such a case, nor could he sue upon it, 
as the law will not allow a contract which is tainted 
with immorality to be enforced (BUCKNILL, J.).— 
UPFILL v. WRIGHT, [1911] 1 K. B. 506; 80 L. J. 
K. B. 254; 103 L. T. 834; 27 T. L. R. 160; 55 
Sol, Jo. 189, D.C. 


(3) Impossibility of Performance. 

750. Premises destroyed by flre—After possession 
taken.]|—Where applt. had entered into a contract 
to demise certain premises for a term to resps., 
& previously to the commencement of the term to 
repair the old premises, & build a new warehouse ; 
& 1esps. entered accordingly at the day agreed 
upon, but before applt. had completed the building 
& repairs, & before the lease was executed; & a 
fire soon after destroyed the premises :--J/eld: 
resps. were not bound to exccute a lease & rebuild 
the destroyed premises, applt. not having com- 
pleted his contract, & till such completion the 
premises were at his risk. 

In ordinary cases of absolute & unconditional 
contracts the risk is the risk of the purchaser, 
because that which is the subject of the risk is in 
equity considered to be the property of the pur- 
chaser. But treating the contract to take a lease 
as a contract to purchase, the warehouse was never 
in that sense, purchased by the lessees until it 
was completed by the lessor; & until that had 
been done therefore, it was not the property of 
the lessees. They had never contracted to take 
an unfinished warehouse, they had never engaged 
to do any repairs, or to accept or to restore any 
unfinished or dilapidated buildings.— COUNTER 
v. MACPHERSON (1845), 5 Moo. P. C. (. 83; 4 
]. T. OLS. 44903 13 E.R. 421, PC. 

751. Present impossibility—Power subsequently 
acquired.]—This bill was filed for the purpose 
of enforcing a contract for a lease of mines, at a 
rent of one-tifteenth of the minerals obtained. 
Deft. had subsequently granted a lease to another 
party at the same rent. The bill charged, that, 
under an Act of Parliament, it was dirccted that 
the best rent should be obtained by the owner of 
the mines, & although one-fifteenth was a fair rent 
when pitf.’s contract was entered into, that after- 
wards the mines having become more valuable, 
that amount was not then a fair rent, & the lease 
granted by deft. was therefore contrary to the Act. 
Upon a demurrer for want of equity :— Held: 
(1) a party coming for performance of a contract 
could only have it as it actually existed, & as the 
rent reserved in pltf.’s contract was not the best 
that could be obtained, it was contrary to the Act, 
& in effect fraudulent. Pltf., therefore, could not 
have his contract enforced, & the demurrer was 
allowed ; (2) it was an undeniable proposition, 


enter into an 


ecific performance as to the con- 
di of lands. whic 


tional purchaser.— LANGLEY tr. For- 
JER (1908), 4C. L. R. 167.—AUSs. 


ry, ——.]— Semble: where parties | 


ynent for the letting 
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that when a party entered into a contract without 
having the power of performing it, & afterwards 
acquired the right to do so, he was then bound to 

rform it.—CaRNE v. MITCHELL (1846), 15 

. J. Ch. 287; 10 Jur. 909. 

752. Condition precedent — Obtaining surrender 
of underlease — Probability of surrender.) — A. 
contracted to purchase a leasehold estate subject 
to an underlease, of which seven years were un- 
expired, to B.'s father. <A. agreed with B., on 
having a surrender of this underlease, to grant him 
a new lease, & B. agreed to procure a surrender of 
the underlease from his father, & to accept such 
new lease. B.'s father refused to surrender his 
underlease :—Held: (1) A. could not obtain 
specific performance of this agreement, there being 
no allegation that H. had professed hinself legally 
competent to enforce a surrender; & the question 
as to compensation to A. boing determinable by 
action at law for damages; (2) B. could not be 
compelled to accept a lease in the terms proposed 
at the expiration of the underlease. ~BEESTON 1. 
STUTELY (1858), 27 Iu. J. Ch. 156 ~ 31h. TOS. 
12; 225. P. 3885; 6 W. R. 206, 

Compare No. 863, post. 


753. Stipulations as to repairs & fixtures -- 
Effect of possession & expenditure.}— (in Aug. 
1850, agreed to grant a lease of a farm & premises, 
etc., to» pitf. for twenty-one years, & to put the 
premises into such a state of repair as he & pitf. 
should jointly agree upon. VPitf. entered into 
possession of, & expended considerable suis of 
money on, the farm, ete. In 1857, C. sold the farm 
& premises to deft., J.. who mort gaged them to the 
other defts. In consequence of disputes bet ween 
C. & pitf. no lease was granted. C. died in Nov. 
1859, leaving W. & B. caork. In Nov. 1860, pitf. 
filed a bill against J. & others, praying, afer alia, 
that certain repairs might be done, & that damages 
might be awarded for nonperformance of the 
agreement. ‘T'o that bill a general demurrer was 
fled & allowed. PItf. then, having waived the 
stipulations which by the death of C. had become 
incapable of being performed, endeavoured to 
obtain a lease from J., but failed in doing ko. 
An action of ejectment was then commenced 
against him, & he thereupon {Wed a bill in this 
ct. for an injunction & waiving the performance 
of certain conditions in the agreement, praying 
that J. might be decreed to make the repairs 
which were not dependent on the joint agreement 
of pitf. & C. & for specifle performance.  Defts, 
demurred, on the grounds that pltf. had not dis- 
tinctly waived any part of the stipulations in tho 
agreement, though he asked that) defts. might 
be decreed to pertorm the ad eee & that this bill 
was identical with the one before the other ct. : 
—Held: the demurrer must be overruled, the 
stipulations as to repairs not being of the essence 
of the agreement, & therefore the fact of those 
atipulations having become incapable of being 
performed was no answer to a prayer for specific 
performance where there had been possession & 
expenditure.—-NorkIs v. JACKHON (1862), 3 Gilt. 
306; 51. T. 576; 8 Jur. N. 8. 9380; 10 W. RR, 
228; 66 E. It. 464. 

754. Covenant — Not to carry on noxious trade. ~ 
Agreement for lease for tannery —Lessee rel 
senting intention to conduct business in unobjection- 
able manner.}-—-HRiEVES 1. GREENWICH TANNING 
Co., Lrp., No. 716, ante. 


SRABAZON (1246), 3 Jo. & Lat. 200.—~ 


capes of legal execution.—CaroLan 
a certain "a 
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Sect. 8.—Enforcement- -Remedies for breach: 
sect. 1, F. (7), (i), (t) & (m).] 


755. —— As to erection of buildings— Term 
nearly expired—Without commencement of bean! 
— Lessor agreed with lessee to grant a lease o 
certain specified property if within a specified time 
lessee erected certain specified buildings, the time 
having nearly expired & the buildings not having 
been begun :—Held: at suit of lessor, the ct. could 
not decree specific performance of this contract.— 
FEMALE ORPHANS’ ASYLUM v. WATERLOW (1868), 
16 W. R. 1102. 

756. ———- ——— & repair—Not executed before 

remises destroyed.|--COUNTER v. MACPHERSON, 

o. 750, ante. 

757. Term to extend beyond landlord’s interest 
——Interest increased after action brought.|—Deft. 
having agreed to take part of a house upon certain 
conditions, with right to a lease for twenty-one 
years, afterwards repudiated the contract upon 
discovering that pltf. had power only to grant a 
lease for twenty years & a quarter, & that the per- 
formance of some of the conditions was beyond 
pltf.’s control. Pltf. filed his bill for specific 
performance. After the bill was filed, but before 
the hearing of the cause, he was in a position to 

erform the contract fully :—Held: deft. was not 

ound to wait; & the bill was dismissed with 
costs. —FORRER v. NASH (1865), 35 Beav. 167; 
6 New Rep. 861; 11 Jur. N.S. 789; 14 W. BR. 8; 
55 I. R. 858. 
Annotations :—Consd. Bellamy v. Debonham 

412. Refd. Brewer v. Broadwood (1882) 22 Ch. D. 105. 

Mentd. Wylaon vy. Dunn (1887), 34 Ch. D. 569; Leo v. 

Soames (1888), 59 L. T. 366; Bolton Partners v. Lambert 

1889), 41 Ch. D, 205; Warren v. Moore (1897), 14 T. L. R. 

138 - Re Cooke & Holland's Contract (1898), 78 L. T. 106; 

Smith v. Butlor (1900), 48 W. R. 683; Brickles v. Snoll; 


[1916] 2 A. C. 699; Re Hailes & Hutchinson’s Contract, 
[1920) 1 Ch. 233. 


(1891) 1 Ch, 


() Insolvency of Tenant. 


758. Whether good defence.]|—WILLINGHAM v. 
Joycn, No. 766, post. 

759. —--.]-—Upon a contract for a lease the 
solvency or insolvency of the tenant is an objection 
of weight; depending upon the circumstances. 
Opon that & other circumstances an injunction 
against an ejectment by the landlord was dis- 
solved.— BUCKLAND v. ITALL (1803), 8 Ves. 92; 
32 Ki. R. 287, 1. C. 





760. -]--PRKARSON v. KNAPP, No. 685, 
ante, 
761. —-—-.|--MORGAN v. RHODES, No. 638, 
ante, 
762, —---.J—-PRICE tv. ASSHETON, No. 787, 
oat. 
763. -|—Insolvency is a ground upon 





which the ct. will refuse specific performance of 
an agreement to grant a lease, but there must be 
roof of general insolvency, & a particular default 
n the payment of rent to the landlord of the 
remises, last occupied by the person contracting 
dor the lease, will not disentitle him to the per- 
formance of the contract, where there is the 
testimony of unexceptionable witnesses to his 
responsibility. 
. having a life interest in premiums vested in 
trustees who had a power of leasing, agreed to 
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grant a lease for twenty-one years to B. The 
trustees refused to grant a lease to B. on the ground 
that he was in insolvent circumstances, & that the 
grant of such lease would be a breach of trust 
against their cestuis que trust. 

The ct. being of opinion that B. was entitled to 
specific performance, & that the trustees had given 
A. some authority to act, ordered the trustees to 
execute a lease to B. to the extent of A.’s interest. 
—NIALE v. MACKENZIE (1887), 1 Keen, 474; 
1 Jur. 149; 48 E.R. 389. 

Annotation :—Mentd. Bell v. Barchard (1852), 16 Beav. 8. 


764. Degree of insolvency necessary—General 

insolvency.|—-NEALE v. MACKENZIE, No. 763, ante. 

65. Mere default in payment of rent.|— 
NEALE v. MACKENZIE, No. 768, ante. 





(l) Misrepresentation. 

766. Whether specific performance granted— 
False statements as to financial position.) — Bill 
for specific performance of an agreement to grant 
a lease to pltf. would on evidence of his fraud, 
misrepresentation & insolvency, have been dis- 
missed with costs, if not compromised.— 
WILLINGHAM v. JOYCE (1796), 3 Ves. 168; 30 
E.R. 951. 

767. Concealment amounting to fraud.|— 
Injunction against proceeding with alteration in 
a house under an agreement for a lease upon 
circumstances that would probably prevent specific 
performance ; viz. surprise, the effect of fraudulent 
misrepresentation & concealment & the particular 
nature of the alterations, for the conversion of a 
private house to the purpose of a coachmaker’s 
business wholly changing the nature of the subject. 
—BONNETT v. SADLER (1808), 14 Ves. 526; 33 
KE. R. 622, L. C. 

768. Wilful concealment of fact of agency.] 
—-The interest which a third party may have 
against the specific performance of a contract, 
may preclude the execution of it, as between 
cestui que trust & trustee; as where an insolvent 
tenant made over his lease to another, who 
treated for a renewal under a secret agreement in 
trust for the original tenant, the ct. would not 
execute that agreement as against the landlord ; 
& the principle, that a trustee shall derive no 
benefit from his trust must fail, rather than be 
executed against a third party, so imposed upon ; 
though, except for that interest, it would have 
been executed as between the other parties.— 
FEATHERSTONHAUGH v. FENWICK (1810), 17 Ves. 
298; 34 H.R. 115. 

Aen :—Refd. Portlock v. Gardner 








(1842), 11 L. J. 
Cassels v. Stewart (1881), 6 App. Cas. 64; 
Stevenson v, Akt. Flr Cartonnagen Industrie, {1918] 
A. C. 239. entd. den v. Pierce (1822), 6 Madd. 
353; Cook wv. Coll { east Jac. 607; Heath ¢. 
Sansom (1832), 4 B. & Ad. 172; Wedderburn'v. Wedder- 
burn (1838), 4 Mv. & Cr. 41; Willett ». Blanford (1842), 
1 Hare, 253; Lilsset v. Daniel (1853), 10 Hare, 493; 
Darby vt. aay (1856), 3 Drew. 495; Wedderburn v. 
Weddorburn (1856), 22 Beav. 84; Neilson v. Mossend 
Tron Co. (1886), 11 App. Cas. 298; Re Biss, Biss v. Biss, 
[1903] 2 Ch. 40. 


769. Inaccurate representations as to pro- 
perty—Founded on sources of information available 
to all parties.|——A., B., & C. being jointly interested 
in certain property, A. contracts with B. to take 
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has alread sub 


7581. Whether good defence.]—FLOOD 
v. FINLAY (1811), 2 Ball. & B. 9.—IR. 








758 iii. 
758 Li. .}--An agreement to grant | the specific 
a lease, subject to such clauses as the | for a lease 
landlord chovses to insert, will not be ‘NALLY 
specifically performed when tho land- | I. Ch. 2. 512.—IR, 


lord insists on a clause for avoidin 
the lease on subletting, & the tenan 
let.—PLUNKETT  v. 
DEABR (1846), 10 I. Eq. R. 124.—IR. 
-}—-The ot. will not decree 
erformance of a contract 
an insolvent tenant.— | 1 fused : 
«. GRADWELL (1865), 


PART II. Ser a  iceciiara 1.— 


t. Whether specific performance granted 
—Suppression of facts.}—Specitio per- 
formance of an ent for a lease, in 
consideration of the surrender of an old 
ease, re : the tenant sup 
that the life, on which the old lease 
depended, was, when the agreement 
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& lease of the whole of it ; & the contract expresses 

that B. is to be bound by the contract, anly so 

far as it is to be performed by him; but that A. 

is to be answerable to B. even for what is to be 

done by C. :—Held: (1) B. will be precluded from 
enforcing the contract against A. y the circum- 
stance that C. under a deed, which the parties 
either were not aware of or had forgotten, has 
taken proceedings in a ct. of equity, which deprive 
A. of that possession & enjoyment of the property, 
the subject of the contract, which it was the pur- 
pose of the contract to give him; (2) it is a de- 
fence to a bill for specific performance, if pltf. has 
made inaccurate representations with respect 
to the property which was the subject of the con- 
tract, although those representations proceeded 
upon, & had reference to, sources of information 
which were open to all parties, & which might 
have enabled them to detect the alleged in- 
accuracies; (3) in such a case the ct. will not 
decree specific performance, even though defts. 
have taken possession of the property, & materially 
altered its management or lessened its value.— 

Harris v. KEMBLBE (1831), 5 Bli. N.S. 730; 2 

Dow. & Cl. 468; 5 E. R. 489, H. L.; affy. (1829), 

7L. J. O. 8. Ch. 79, L. C. 

Annotations :—As to (2) & (3) Consd. Rawlins v. Wickham 
(1858), 3 De @. & J. 304. Generally, Mentd. Burnes v. 
Pennell (1849), 2 H. L. Cas, 497. 

770. ——— Demand for performance by 
defendant—With knowledge of misrepresentation.) 
—MACBRYDE v. WEEKES, No. 728, ante. 

771. ———- Misrepresentation as to value.|——In a 
suit for the specilic performance of an agreement 
for a lease of certain clay, sand & other substances, 
of which deft. had recently become the owner, it 
was alleged by deft. that there had been misre- 
presentation & concealment as to value :—Held : 
the bill could not be sustained on that ground, 
but. as there was evidence that deft. had been 
taken by surprise, & had been induced by pitf. 
to sign the agreement in ignorance of the value 
of his property, & upon the representation that 
deft. would make a fair allowance should the 
property turn out more valuable, the bill was 
dismissed. There being no fiduciary relation 
between a vendor & a purchaser in a negotiation, 
the purchaser is not bound to discluse any fact 
exclusively within his knowledge, which would 
influence the price of the subject sold. Simple 
reticence does not amount to legal fraud ; but if 
a purchaser in any manner induces a vendor to 
believe the existence of a non-existing fact, which 
might influence the price of the subject con- 
tracted to be sold, the contract cannot be sup- 
ported. —WALTERS vt. MORGAN (1861), 3 De G. FF, 
& J.718; 40. 7. 758; 45 B. R. 1056, 1. C. 
Linnotations + —Consd. Turner v. Green, [1805] 2 Ch 205. 

Menta. Seddon v. Noth Eastern Salt Co., (1905) 1 Ch. 

172. ——— .}---Bill for specific performance 
of an agreement to take a lease of a limestone 
quarry. In the course of the treaty plitf. had re- 
presented that the limestone was of a certain 

uality, the fact being that a quarry in the imme- 
diate neighbourhood had been worked & the stone 
ascertained not to be of the specified quality. 

The result of this trial was not known to either 

party, but might have been ascertained on in- 

quiry ; & it further appeared that pltf. had no 








knowledge of the quality of the limestone. Deft. 
afterwards & before signing the agreement made a 
cursory inspection of the old quarry, & satisfied 
himself that the stone was limestone, but ascer- 
tained nothing as to its quality :—Held: tho 
misrepresentation was a bar to a decree for 
specific performance ; & the bill dismissed without 
costs. ee : whether the agreement was or was 
not. void. -—IliaGins v. SAMELS (1862), 2 John, 
& H. 460; 7. T. 210; 70 E.R. 1180. 
Annotations -—Reld. Colby vr. Gadsden (1867), 17 LD T. 973 

Mullens », Miller (1882), 81 W, R339, 

7738. Degree of misrepresentation— 
Whether sufficient to ground action for damages.) — 
LAMARE v. Dixon, No. 630, ante. 





(72) Mastake. 


774. Mistake of fact—By agent.] - On a bill 
for the specific performance of an agreement by 
which A., as agent for B., contracted to let te O., 
a piece of ground for a term of years at a yearly 
rent; it appernng from the evidence that B. 
intended to let the ground for the building of houses 
of a particular class, & that if he had authorised 
A. to act as agent in the letting of the ground, 
which was disputed, he had told him the purpoyes 
for which it was to be let: Meld: as the agree- 
ment did not contain any reference to building, 
nor any covenant to build, it was not under the 
circumstances such an agreement as ought ta be 
performed ; & a decree for a specific performance 
was refused.—-LLeLstiamM ov. LANGLEy (1S84l), 1 
Y.& ©. Ch. Cas. 175; 62 lb RR. Ste. 

775. —--- Misunderstanding as to terms.|— 
B., the owner of an intended pubhe-house, had 
offered it to D., a firm of brewers, upon 
lease at a certain annual rent & £500 premium. 
1). not having accepted the offer, Bo wrote to 
F., another brewer, offering a lease upon similar 
terms with the omission of the £500 premium, & 
asking an early answer, as he was giving all 
the brewers an offer an totation, An oo inter- 
view took place between B.A the agent of I, 
who took down the tering in dus pocket-book, 
omitting the £500 premium as a term not mon- 
tioned; F. after the report of dus agent, agreed to 
take the lease, entered into possession, & com. 
menced alterations. A draft) agreement. for oa 
lease was sent to him from B., in whieh the £500 
premium was inserted as n condition,  #. masinted 
that the premium formed no part of the tertns 
offered by B. in his letter or mentioned at. the 
interview, & filed a bill for specitie performance 
of the agreement, B. refusing to carry if out. ex- 
cept upon payment of the premium.  Specitie 
performance refused without costs, BB. being 
entitled to relief from the contract on the ground 
of mistake, having throngh inadvertence omitted 
in his letter the premium as a term, though he 
clearly intended to make the same offer to FP. as 
he had made to D., which was proved to have 
included the premium. Woop v. Scartu (1855), 
2K. & J. 383; 264. T. 0. 8S. 47; 2 Jur. N.S. 
1107; 4W. RR. 81; 69 EB. 1. 682. 


Annolatums : -BReld. Onlons v. Cohen (1865), 2 Hem, & M. 
354. Mentd. Shardlow ec. Cotterall (1861), 18 Ch. D. 
280; Sheers vo. Thimbleby (1897), 74 L T. 700; Slack 
vw, Leeda Industrial Co-op Soc., (1923) 1 Ch. 431. 

776. — — I—Pitf. agreed to take a lease 


of a public-house from deft., a brewer, but the 





was signed, in eztremis, & as the new PART II. oe @ tic 1.—  mietook the nature of a document & 
- (m). 


Jease would, under a power of leasing at 
the bighest rent, be void, the surrender a. Mistake of 


never intended to enter into any 
fact — Miaunder- contract at all he will not In the absence 


of the old lease forming part of the sanding as to nature of document.}— Of nogligence be estopped from denying 
nsideratvivsu.—ELLAnD vt. LLANDAFY | Where deft. who bas signed a written the agreoment unless hia conduct waa 


(LORD) (1810), 1 Ball & B. 241.-—IR. 


agreemnent for a lease alleges that he ‘uch that any reasovabic man in the 
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Sect. 8.— Enforcement—Remedies for breach: Sub- 
sect. 1, F. (m), (n) & (0).] 

written contract said nothing as to the restrictive 
covenants of a brewer’s lease. Pltf. instituted 
a suit to obtain an unrestricted lease. The re- 
stricted parol agreement being established by 
extrinsic evidence :—Held: the bill must be dis- 
missed. Pltf. having then elected to take a 
brewer’s Jease, a decree was made, pltf. paying 
the costs of the suit.—BARNARD v. CAVE (1858), 
26 Beav. 2538; 7 W.R. 158; 53 E. R. 895. 

777. —— ——.]—(1) Real Property Act, 1845 
(c. 106), s. 8, does not prevent an instrument 
which, as containing words of present demise & 
not being under seal, is void as a lease from being 
used a8 an agreement. 

(2) Where terms for letting farms provided that 
all materials required for buildings proposed to 
be built, or that might thereafter be built, should 
be led at the expense of the tenant ; that the land- 
lord should drain, the tenant leading tiles; that 
hae buildings, ‘‘ etc.,’’ should be left in repair 

the tenant, the landlord finding new gates 
when required; that the landlord reserved to 
himself all customary rights & reservations, such 
as liberty to cut & plant timber, search for & work 
mines or minerals, ‘‘ etc.,’’ allowing the tenant 
for any reasonable damage :—Held: these stipu- 
lations did not render the agreement uncertain, 
so as to be incapable of being enforced specifically. 

(3) Although specific performance of an agice- 
ment may not be enforced against a deft. who 
reasonably misunderstood its terms, a mere case 
of inadvertent omission to propose an intended 
term is different; & therefore where an occu- 
pant of land under an expiring tenancy had always 

aid the tithe rentcharge, & afterwards entered 
into a written agreement with the landlord for a 
lease at the old rent, but without any stipulation 
being introduced as to the tithe rentcharge :— 
Held: the landlord could not insist on such a 
stipulation being inserted as a condition of specific 
performance being enforced against him.—PARhER 
v. TASWELL (1858), 2 De G. & J. 5503 27 L. J. 
Ch. 812; 31L. T. O. 8. 226; 22 J. P. 4382; 4 
ae N. 8S. 1006; 6 W. RK. 608; 44 EH. Rh. 1106, 
Annotations :-~ As to (1) Folld. Tidey v Mollett (1864), 16 

©. B. N. 8.208. Consd. Martin v. Smith (1874), L. R. 9 

Exch. 50. Folld. Zimbler v. Abrahams, [1903] 1K. B. 577. 

Refd. Re Fireproof Doors, Umnoy v Fireproof Doors, 

(1916) 2 Ch. 142. Ae to (2) Refd. Willmott v. Barker 

reat » 15 Ch. 1D. 96. Generally, Mentd. Ball v. Bridges 

1874), 30 L. T. 430. 

7178. SORRY FRc by a railway co. 
to grant a lease of the whole of a house No. 1 & 
part of a house No. 2 :—Held: under the circum 
stances part of the house No. 1 being evidently 
intended to be retained by the co., only that other 
per of it designated in a certain plan was meant 

be included in the lease & a bill to compel a 
lease of the whole house dismissed. 

The doctrine of part performance does not apply 
here. That can only apply when there has been 
a definite & well understood agreement. If after 
that the parties enter, such entry constitutes a 

art performance (LORD Romitty, M.R.).— 

ICHARDS v. NORTH LONDON Ry. Co. (1871), 20 
W. R. 104. 

779. ——— Incomplete title of lessor—Lessee 
entitied to lease of so much as lessor can Jet.]— 
MCKENZIE v. HESKETH, No. 708, ante. 

780. Mistake of law-—— Agreement at rent to be 
fixed by arbitration—Arbitrator proceeding on 





LANDLORD AND TENANT. 


ground not sustainable.|—-M. being possessed of a 
house & lands for a term of years under a lease, 
by the covenants of which he was bound to keep 
& deliver up the premises in repair, at the expira- 
tion of the term, entered into an agreement with 
C., who had acquired the reversion in the pre- 
mises, subject to the term, that C. should grant 
to him a new lease; & thereupon an agreement 
between M. & C. was executed, whereby C. agreed 
to grant to M. a lease of the premises for a term of 
forty-seven years, at such yearly rent as should 
be put upon the same by two chosen arbitrators, 
& in case of difference between them, that an 
umpire should be named by them, & the rent 
fixed by a majority of the three. The arbitrators 
having differed, an umpire was called in, who 
with the arbitrator for M. the tenant, received 
evidence to show that, at the date of the agree- 
ment between M. & C., the premises were in a very 
ruinous state, & that it would require £800 to put 
them in repair. Upon this view of the case, & 
assuming as the basis of their award that M. 
was not bound to repair, & that he had agreed to 
expend £800 in repairs, they adjudged & awarded 
that a rent of £60 per annum should be paid by 
M. to C. during the term of forty-seven years. 
But the arbitrator for M., the tenant, had differed 
from the umpire as to the amount of rent, & 
refused to concur in a Jarger rent than £43, until 
he was prevailed on by the entreaty of M.’s wife 
to concur with the umpire, in fixing the rent at 
£60 :—Held: M. was not entitled to a specific 
performance of the agreement, under the circum- 
stances attending this award.—CHICHESTER v. 
M‘INTIRE (1830), 4 Bli. N.S. 78; 1 Dow. & Cl. 
400; 5 BE. RR. 28. 
781. .|\—POWELL v. Smitu, No. 381, ante. 
See, generally, MISTAKE. 





(n) Supervision of Court—Crant involving 
Performance under. 


782. Covenant as to improvements & repairs.]— 
MIDDLETON v7. GREENWOOD (1864), 2 De G. J. & 
Sm. 142; 3 New Rep. 694; 10 L. T. 149; 10 Jur 
N.S. 350; 46 E. R. 329, L. JJ. 

Anan :—Mentd. Elmore ». Pirrie (1887), 57 L. T. 


783. Covenant for employment of lessor.]— 
An agreement was entered into between F. & O. 
that F. should grant to O. a lease of a coal wharf 
at a certain rent, & should be employed throughout 
the tenancy at a salary of £200 a year, & a com- 
mission on the coal sold at the wharf. Disputes 
having arisen, O. filed a bill against F. for specific 
performance of the agreement to grant the lease : 
—Held: specific performance could not be de- 
creed, inasmuch as that part of the agreement of 
which the ct. could decree specific performance 
was inseparably connected with stipulations 
which the ct. could not enforce.—-OGDEN v. Fos- 
sick (1862), 4 De G. F. & J. 426; 1 New Rep. 
143; 321. J. Ch. 73; 71. T. 515; 9 Jur. N.S. 
288; 11 W. R. 128; 45 E. R. 1249, L. JJ. 
-Annolatwns -- Consd. Peto v. Brighton, Uckfleld & Tun- 

bridge Wells Ry. (1863), 1 Hem. & M. 468. Distd. 

Blackett v. Batos (1865), 2 Hem. & M.270. Refd. Blackett 

«. Bates (1865), 2 Hom. & M. 610; Wilkinson v. Clements 

(1872), 8 Ch. App | 26 : eith v. Frith, (1906) AC. 254. 


ntd. Firth wv. 1864), 33 Beav. 516; Measures 
v. Measures (1910), 79 L. J. Ch. 707. 


784. Building stipulations contained in agree- 
ments.]|— Kay v. JOHNSON, No. 865, post. 

785. -| — Deft. was lessee for a term of 
ninety-nine years from 1894, at the yearly rent of 








position of pitf. would in ali the ocir- 
cumstances have concluded without 


any roasonable doubt that deft. in- 
tended to enter into the contract in 


se acl vw. AH GEE, [1920] 
. Y.. R. 278.—AUS. 


Part JI.—AGREEMENTS FoR LEASE. 


£50, of lands in a mining district, except the mines 
& mineral rights, his lease con wn covenant 
by him within three years from the commence- 
ment of the term to build seven dwelling-houses 

r to adjacent houses already built, to kee 
them in repair, & to deliver them up at the end, 
or sooner determination, of the term in such re- 
pair. The lease contained an exception & reserva- 
tion in favour of the persons who would if the 
lease had never been executed, for the time bein 
be entitled to the same, of the above-mention 
mines, & mineral rights, with power to occupy 
the surface for working such mines without leaving 
any support for any buildings that might be 
erected thereon, & generally use the surface, 
making reasonable compensation to the lessee for 
the damage done. Deft. was also the lessee under 
an earlier lease of the mines & minerals, with full 
working powers, including the right to make pit 
hills & spoil banks on the surface. Te declined 
to perform the covenant to build, on the ground 
that his powers under the mining lease & the re- 
servation in the surface lease were inconsistent 
with the covenant to build. Pltf., as mtgee. in 
fee of the premises comprised in the surface lease, 
required specific performance of the covenant to 
build in order to protect the security for his debt : 
—Held: the covenant to build was binding on 
the covenantor & unaffected, by his powers as 
to covering the surface, & pltf. was entitled to 
specific performance, notwithstanding the general 
rule, on the grounds that the work was sufficientl 
defined, there was a definite contract to build. 
& damages would not afford an adequate remedy. 
—MOLYNEUX vr. Ricnarp, [1906] 1 Ch. 34; 75 
L. J. Ch. 39; 93 L. T. 698; 54 W. R. 177; 22 
T. L. R. 76. 

786. Lease giving right to continuous perform- 
ance of certain duties --Over number of years.|— 
By an award made in June, 1863, under a refer- 
ence at Nist Prius, the arbitrator awarded that 
deft. should execute to pltf. a lease of the right to 
use such part of a certain railway made by pitf. 
as was upon the land of deft., the lease to be in the 
words set out in the award; & that deft. should 
have a right of running carriages over the whole 
line on certain terms, & might require pltf. to 
supply engine-power, while pltf. should have 
an engine on the railway; & that plitf. should 
during the term keep the’ whole railway 
in good repair. The lease did not pov for 
these privileges awarded to deft. PHf. applied 
at law to set aside the award, & ultimately in 
Apr. 1864, the application was refused. In July, 
1864, pltf. filed his bill for specific performance 
of the award :—-Held : specific performance could 
not be decreed, inasmuch as the provisions in 
favour of deft. could not be enforced at once, but 
gave deft. a right to have certain duties con- 
tinuously performed by pltf. for a number of 
years, & the ct. could not undertake to see to such 
performance.—BLACKETT v. BATES (1865), 1 Ch. 
App. 117; 35 L. J. Ch. 324; 13 L. T. 656; 12 
Jur. N.S. 151; 14 W. R. 319, L. C. 

Annotations :— Wolverhampton & Walsall Ry rc. 


Refd. 
L. & N. W. Ry. (1473), L. BR. 16 Eq. 433; Phipps e. 
Jackson (1887), 56 L. J. Ch. 550; Hyan rv. Mutual Tontine 


Weatminster Chambere Assocn., [1393] 1 Ch. 116, C. A. | 


Moot yaaa Reet eee ee nner sata ployed F. as their solr., & also as the agent & 


1K. B. 245 
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(0) Uncertainty as to Terma. 

787. General rule—Performance not decreed.]— 
(1) Bill for specific performance of an agreement 
to renew a lease, dismissed ; the agreement being 
too vague & uncertain to be executed by the ct. 
(2) The insolvency of the intended leasee is a good 
ground of objection to a bill brought by him for 
the specific performance of a contract to renew a 
lease.—PRICE tv. ASSHETON (1885), 1 Y. & C. Ex. 
441; 160 E. R. 180. 

nnotations -—— Aa to (1) Conad. Lewia v, Stephenson ag 

67 L. J. Q. B. 296. Refd. Rickards «. Rickards (1844), 

13 lL. J. Ch. 344. 

788. ——,]—CALLAGHAN v. CALLAGHAN, 
No. 676, ante. 

8 ———.]--SMITH t. HENLEY, No. 889, 











-}—Certain members of a family, 
interested under a will, entered into an arrange- 
ment for obtaining an Act of Parliament, empower- 
ing the trustees to grant a lease of the estates 
devised. It was insisted by one of the parties, 
as one of the terms for his assent to the Act, & it 
was assented to by the intended leassoo, that the 
party should have the right of becoming the tenant. 
to the lessee of the mansion house, to hold the 
same from year to year, for so long a time during 
the existence of any lease under the Act, as he 
should choose, at tho fair annual rental of the 
same, to be paid by him:— /feld: the terms of 
the arrangement were too vague & uncertain for 
the ct. to carry them into effect. ~ ‘THELLUSSON 
v. RENDLESHAM (LORD) (1816), 8 L. T. O. 8. 463 ; 
11 Jur. 29. 

791. ——.] -Specifie performance of an 
alleged agreement to grant a lease will be decreed 
only upon clear evidence of an agreement suffl- 
ciently clear in its terms. When an agreement has 
anything imperfect or uncertain in its terms, & 

ossession has been taken, which possession has 

een protected, as in the case of a railway by an 
Act of Parliament, the ct... under such = cireum- 
stances, must have something very strong to 
induce it to strain ite jurisdiction by an endeavour 
to fix terms not finally arranged. MEYNELU v. 
Surress (1851), 8 Sm. & G. 101; 21 L. T. O. 8. 
120; 1 Jur. N.S. 80; 3 W. RR, 36; 65 E.R. 581 | 
affd. (1855), 25 1. J. Ch. 257, 1, 
Blea »~—Reld. Bonecko vr. Chadwicke (1856), 4 W. R 


792. J}—Where a bill prayed specific 
performance of an agreement to let a certain spot 
at a certain rent, but the main relief sought was 
not in respect of the main subject of the agree- 
ment, but in respect of certain vague st pulatons 
contained in it, & there had been a departure 
from tho origina] terms of the agreement, & non- 
performance by defts. had been dealt with by 
pitfs. as matter of compensation :-~Held : the ct. 
could not decree specific performance, & motion 
for an injunction by pltfs. to restrain certain acta 
alleged to be in violation of the agreement, refused. 
—PARIS CHOCOLATE Co, v. CRYSTAL PALACE Co. 
1855), 38m. & G. 119; 25 L.T.0.8.7; 1 Jur. 
N. 8. 720; 3 W. KR. 267; 65 E. R. 588. 

793. ——- ———.J—(1) T. & W., being tenanta 
'or life of an estate, with a power of 1 ng under 
an Act of Parliament, had for many years em- 














The circumstance of the Ifves not bel 


PART Il. SECT. 8, SUB-SECT. 1.—~ ) sEeLu (1882), 11 L. R. Ir. 173.---IR. 
ies 787 iii 1— W eine thersby prodded b phon the 
rule orma oa a WILLIAM 8. eroby provi y whon 
steed ae wipe & wi al Lis phates KaNNEALLY (1912), 461. L. Tb. 292.— are be named, docs not create auc 
Works D ARTMENT(1921 1,500. L. It IR. uncertainty as tu render fit Invalid, 
301: 64 D. L. R. 535. CAN. provided the ives nominated by the 


187 i. ——- ——.}-—Wrear tc. Rvs- 
J.-—-VOL. KXX. 


b. What is 5 ine certainly — 
Lense for livea—Livea not named.}— 


party ene: ite performance were fn 
existence at the date of the agreement. 


EE 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
sect. 1, F’. (0) & (p).] 


manager of the estate. In 1857 the tenancies 
of two farms on the estate became vacant, & F. 
entered into occupation from Michaelmas, 1857, 
of the same as manager. Some attempts made 
by F. to let the two farms were unsuccessful ; 
& at length a correspondence was entered into 
between T. & W. & their manager F. in the course 
of which a proposal of F. himself becoming tenant 
was entertained. On Apr. 9, 1868, a letter was 
written by T. & W., at the request, as they alleged, 
of F., in part of which they said, “ We therefore 
most willingly accept you as our tenant for the 
Lodge farms.”” On Apr. 16, T. wrote to F., in- 
closing a memorandum of points agreed upon by 
. & Part of the letter was as follows: 
‘* Messrs. T. & W. are of opinion that the ae 
farms should be in F..’s hands in preference 
others. ... They will grant a fourteen years’ 
lease to F., but it should contain such provisions 
as not to interrupt the sale of the upper six 
hundred acres, & to be of a kind to justify us to 
out young people.’ F'. remained in possession, & 
alleged that he considered that he was to be tenant 
for fourteen years at the previous rent. T. & 
W. alleged that they considered the agreement 
to be subject to their consenting to accept such 
rent & conditions as I. might lay before them. 
In M ay, 1858, an account of the receipts & payments 
of F. in respect of the estate was sent in to T. & 
W. They were dissatisfled with the account, & 
in Nov. 1858, ceased to employ F. as their solr. 
In Apr. 1859, they gave F. notice to quit posses- 
sion of the farms. I}. remained in possession. 
A bili was filed by T. & W. for a declaration that 
there was no agreement; or, if any, to have it 
set aside; & to recover possession; & a cross- 
bill was filed by IF’. for specific performance :— 
Held; there was not anything in the correspond- 
ence & evidence sufficiently certain, definite & 
conclusive to constitute a binding agreement. 

(2) A parol agreement for a lease, made by a 

tenant for life, with a power of leasing, & pur- 
orting to bind those in remainder, cannot bind 
he remaindermen. 

The reason why a& parol agreement in part per- 
formed is taken out of the operation of Stat. 
Frauds has no application where the lease is tu 
bind the persons entitled in remainder. A man 
who permits expenditure on the faith of his parol 
agreement is considered guilty of fraud in taking 
advantage of its not being in writing. But the 
remaindorman, who has entered into no agreement. 
written or parol, & done no act on the faith of 
which the other party could have relied, is guilty 
of no fraud & cannot be bound (STUART, V.-C.).— 
TROTMAN v. FLESHER, 'LESHER v. TROTMAN (1861), 
oo 1; 4L.T.108; 7 Jur.N.S. 386; 665. RB. 


704. ——.|—Pitf., by letter, offered to 
work the ironstone lying under the lands of 
deft. at P., & to pay a fixed rent & a royalty. 
The land steward, by letter, accepted the offer, 
& agreed to grant a lease for twenty-one years, 
if, after a year’s trial, it was asked for. Pitf. 
applied for the lease, but he refused to give an 
security that the undertaking would be carri 
out & the covenante in the lease observed, or to 
a any responsible person with him in the under- 

ng. The land steward, accordingly, declined 





mitted to su 


ERALD v. VICARS (1830), 2 Dr. 
* v. GLENNON ( 


~~FItza 
& Wal. 398.—IR 
6. -———- Parolt evidence not ad- 





¥ omission. }-— RIDDICK 
853), 6 Ir. Jur. 39.— IR. 


d. —— ~Terms contained in draft 


LANDLORD AND TENANT. 


to proceed with the lease, or to assign the 
area over which the ironstone was to be worked. 
Upon a bill for the specific performance of the 
agreement :—Held: the agreement wae indefinite, 
the land steward in the absence of assurance that 
the undertaking would be carried out & the 
covenants in the lease observed, was not bound to 
assign the area for the mineral workings; & the 
bill waa diamissed, but, under the circumstances, 
without costs.—LANCASTER v. DE TRAFFORD 
(1862), 31 L. J. Ch. 554; 7 L. T. 40; 10 W. R. 474. 





795. ——- ———-.|—-DoLLina v. Evans, No. 427, 
ante. 
796. —— .|—By two letters of May 10, 


& 13, 1892, to the corpn. of Oxford, C. offered to 
surrender his existing lease, to pull down an old 
building & erect a new building on the site of a 
line marked out by a specified surveyor, at a cost 
of £4,000 & to ca out the work within twelve 
months, provided that the city would grant him 
a new lease for seventy-five years, at a ground 
rent of £100 per annum; & he would agree to a 
line being drawn in the rear giving up part of his 
cellar for the purpose of straightening the dividing 
line between the properties; this proposal to in- 
clude all claims he might have for compensation 
for the loss of business & other things incidental 
to the taking down & rebuilding. On May 13, 
1892, the Public Improvements Committee of 
Oxford, through the town clerk, accepted these 
pore ‘‘ subject to the approval of council.” 

y another letter of May 27, 1892, to the corpn., 
C. added a new term to his previous proposal. At 
a meeting of the council on June 1, 1892, at which 
C. was present, the council ratified the agreement 
made by the committee, & rejected the further 
term proposed by the letter of May 27, 1892. 
The committee had not been appointed under the 
common seal of the corpn., nor was the ratifica- 
tion of the contract under seal. On July 21, 1892, 
©. withdrew his offer, & repudiated the contract. 
In an action by the corpn. for specific performance : 
—Held: (1) the contract, being one which re- 
quired to be made under the common seal of the 
corpn., & not having been made or ratified under 
seal, could not be specifically enforced against 
deft. ; (2) specific performance would be with- 
held on the ground that no date was fixed for the 
surrender of the old lease & the commencement 
of the new term, & there was a want of definite- 
ness in the provisions of the contract.— OXFORD 
CoRPN. v. Crow, [1893] 3 Ch. 585; 69 L. T. 228 ; 
42 W. R. 200; 8 R. 279. 


Annotation :—<Aa to (1) Refd. Hoare v. Lewisham Corpn. 
(1901), 85. T. 281. ty 


797. Direction of issues to ascertain terms.]— 
Where on an agreement for a lease, the particular 
rent, commencement, & duration of the lease are 
uncertain, or depend upon the approbation of a 
third person; a ct. of equity will direct proper 
issues to ascertain these several facts, before any 
specific performance of the contract is decreed.— 
PLUNKET v. KINGSLAND (LORD) (1746), 1 Bro. 
Parl. Cas. 322; 1 E. R. 596. 

798. What is sufficient certainty—-Terms con- 
tained in written document—Referred to in agree- 
ment—Admissibility of parol evidence.}|—Agree- 
ment for a lease of a farm, referring to a paper con- 


tai the terms. Bill for specific performance 
according to such clauses, as had been read to 
pité. : 1 evidence to prove that was refused, 
& the bill dismissed. Bill being dismissed with- 


memorandum.}—KoLia v. AMEKEROO- 
ae aa Sons (19291), 42 N. L. R. 275. 
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out costs, as a hard case, parties made trustees 
without their knowledge, & as such being necessary 
pasties to the bill cannot have costs against pltf., 
ut left to their remedy against their principal : 
otherwise perhaps, if pltf. had prevailed ; because 
then those costs might have been given over 
against other defts.—Bropiz v. Sr. Par (1791), 
1 Ves. 826; 30 E. R. 368. 
Annotations -—Retd. Rich ». Jackson (1794), 4 Bro. GC. 
514; Ogilvie v. Foljambe (1817), 3 Mer. 63; Ridgw 


ray t. 
Wharton ree 2 a Rep. 8 Mentd. Co 
G8. > 


oth v. Jaok- 
She (1801), 6 igginson v. Clowes (1808), 15 
83, 


516; Andrew v, Andrew (1855), 3 Sm. & G. 130; 

Lee v. Dawson (1861), 4 L. T. 464. 

799. Conflicting testimony — As to terms 
of agreement.|—Bill for specific performance of a 
parol agreement to renew, pitf. having built a 
house ; the only witness for p]tf., proved an agree- 
ment different from that in the bill; two defts. 
by answer stated an agreement different from 
both ; in strictness the bill ought to be dismissed ; 
but specitic performance was decreed according 
to the answers, with costs against pltf.-- -Mor- 
TIMER UV. ORCHARD (1793), 2 Ves. 243; 30 E.R. 
615, L. C. 

800. ——.J—(1) Upon a treaty for 
a lease of a house, the lessor sent to the lessee a 
letter specifying the terins on which he would let 
it. The lessee immediately took possession, but 
he signed no contract. The lessor having insti- 
tuted a suit for specific performance, the lessee 
insisted that, in addition to the terms contained 
in the letter, the lessor had verbally promised to 
put the house into thorough repair ; this the lessor 
denied. The et. doubted whether the specific 
performance could be enforced, & gave deft. the 
option, either of a decree for specific performance 
on the terms of the letter, or a decree to deliver 
up possession & to pay an occupation rent. But 
if he refused to exercise the option, the ct. directed 
a decree on the latter branch of the alternative. 

(2) In the absence of any agreement on the 
subject, a person who agrees to take a house must 
take it as it stands, & cannot call on the lessor 
to put it into a condition which makes it fit for 
his living in. CHAPPELL v. GREGORY (1863), Jf 
Beav. 250; 55 BE. WR. 631. 

801. — As to meaning of terms.}-— 
A landlord gave to his tenant a memoranduin in 
the form of a letter to the following effect, “ Sir, 
Agreeable to our covenants with regard to the 
farm which you hold of me I acknowledge myself 
bound to grant you a running lease of seven, 
fourteen, or twenty-one years, whenever you may 
require the saine to be completed according to 
those respective terms.’’ The meaning of “ cove- 
nants’ was uncertain, owing to a conflict of testi- 
mony between the landlord & tenant: Held: 
the memorandum of agreement. was too vague to 
call for a decree for specitic performance.— J EFFREY 
». STEPHENS (1860), 2 L. T. 716; 6 Jur. N.S. 


7: SW. RH. 427. 
Oar a : -Refd. Smith ¢. Wheaterutt (137%), 
223 


802. ——— Conditions to be judged proper by 
third party—Agency of such party not of essence of 
contract.|—DVecree for specific performance of an 
agreement to grant a lease ; r pee one term, for 
such conditions, etc., as shall be judged proper by 
G.; & substituting a reference to the master ; 
the agency of G. not being of the essence of the 
contract.—-GOURLAY v. SUMERSET (DUKE) (1815), 
19 Ves. 429; 34 E. R. 576. 

‘Annotatums :—Mentdé. Morgan v. Milman (1853), 
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GQ. M. & G. 24; South Walesa . & Wythoa ‘ 

Pipe dee te Dae «EG EO Ry, Gael 

870; Evorshed v. Everuhed (1889), 46 Le. Go0) 

803. Commencement not stated.]—-GiLBERT 
uv. Hau, No. 425, ante. 

804 Amount of rent not fixed—Asoertain-~ 
able as percentage.|— POWELL vt. LOVEGROVE, No. 
490, ante. 

805. Lease of ‘‘ coals, etc., or minerals.’ 
—PRICE v. GRIFFITH, No. 666, anée. 

806. ——— Stipulation for ‘*‘ handsome decora- 
tion.’’]—An agreement to take a lease of a house 
if put into thorough repair, & the drawing-rooms 
‘“‘ handsomely decorated according to the present. 
style" :—Held: too uncertain for the ct. to en- 
force.—-TAYLOR v. PORTINGTON (1855), 7 De G. M. 
& G. 328; 3 iq. Rep. Tsl; 1 Jur. N.S. 1057; 
19 J.P. 627; 44 E.R. 128, L. JJ, 

Annotations : -- Distd. Dear rv. Verity (1869), 38 L. J. Ch. 


486. Refd. Parker v. Taxweoll (185%), 2 De GU. & J. $49; 
Samuda v. Lawford (1862), 4 Gitt. 42. 


807. Stipulation to build ‘‘ according to 
plan to be approved.’’}—An agreement for a leaae 
to be granted in consideration of the intended 
lessee building a house as thereinafter mentioned, 
& when the house should be built, contained an 
agreement by the lessee to build a house with out- 
buildings of the value of £1,400 at the least, accord- 
ing to a plan to be approved by the lessor: 
Held: the agreement to build the house was too 
uncertain to support a bill for specific poor: 
ance, & it was dismissed with costs. BRACE v. 








* 








WEHNERT (1858), 20 Beav. 318; 27 LL. J. Ch. 
572; 811. T. O.S. 310; 22 J.P. 4185 4 Jar. 


N.S. 540; 6 W. R. 4255 53 E.R, 670. 

uinnotafions :- Consd, London Corpn. v. Southgate (1868), 
: w J. Cho Jit. Refd. Soames ¢  kdwe (1860), John. 
669: Cubitt « Smith (860, 10 Jar N.S. 22255 Wilkine 
kon v. Cloments (1872), 8 Ch. App. 06. 
808. Uncertainty as to subordinate matters.] 

—PARKER v. TASWELL, No. 777, ante. 





809. —---- Stipulation for ‘‘substantial & 
decorative repairs.’’} Samupa vr. LAWFORD, No. 
867, poat. 

810. ---- Undertaking ‘‘to spend money on 


improvements.’’| -DPitf., being the lessee of an 
hotel from a co., applied for a renewal of his lease, 
on the understanding that he would spend money 
on improvements. A mecting of the co., in- 
formally convened, agreed to grant the renewed 
lease, & pitf., continued in possession, & expended 
money on improvements :- Held: the agreement 
could not be enforced, as pitf.’s undertaking to 
improve the premises was a ninterial Ne of the 
arrangement, & was too uncertain to be inserted 
ax a covenant in the lease. GARDNER +. FooKs 
(18687), 15 W. 1. Shs. 

811. —— Proviso that ‘‘ wishes of plaintiff 
should be consulted ’’ -Erectlon of bulldings.| ~ 
OxFoRD v. PROVAND, No. 363, ante. 

812. ——- Lease ‘‘ at rent & terms agreed upon’’ 
-- Terms contained in previous written agreoment.] 

- BAUMANN v. JAMEH, No 386, arle. 

813. ——- Undertaking to ‘‘do all repairs, 
painting, decorating, etc.’’-~Collateral parol agree- 
ment unsubstantiated.| -~ Dear ov. Veriry, No. 
816, port. 


(p) Variation. 
See, generally, SPECIFIC PERFORMANCE. 


814. Term omitted from written agreement.} — 
Specific performance refused of a written 


3 Do} ment for a lease, because it was proved by parol 


Newnes spetampanem Se werte tinge an 





- 





on Re saab wet up by the answor but 
omit in the bill -Warren sv, 
THUNDER (1846), 9 J. Bq. HH. 37). 


decreed 
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Sect. 8.—Enforcement—-Remedies for breach: Sub- 
sect, 1, F'. (p), & G.; sub-sect. 2, A. (a).] 


evidence, that one of the terms of the actual agree- 
ment, that pltf. should make on the : prea. 
which included a malt-house, five hundred coombs 
of malt annually, was not inserted in the written 
agreement. The insertion of such a covenant in a 
lease of a malt-house cannot be insisted on without 
an express agreement, it not being a usual 
covenant.—GARRARD v. GRINLING (1818), 1 Wils. 
Ch. 460; 2 Swan. 244; 37 E.R. 196. 

815. ——-.]|— MARTIN v. Pycrorr, No. 529, ante. 

816. .|—An agreement to grant a lease of 
a house was contained in three letters, which 
specified the term & the amount of rent, & stipu- 
lated that the intended lessee, pltf., was to do all 
repairs, painting, decorating, etc. The intended 
Jessor, deft., refused to grant a lease on the footing 
of the agreement, on the ground that pltf. had at 
the time of entering into the agreement also 
verbally undertaken to expend £1,000 on the 
premises in a particular manner, & to allow 
covenants to compel him to do so to be inserted 
in the lease; that pltf. had not performed that 
part of his agreement, & had objected to such 
covenants; & further, that the agreement as 
contained in the letters was too uncertain for the 
ct. to enforce. On a bill filed for specific perform- 
ance of the agreement as contained in the letters : 
—RHeld : the alleged parol collateral agreement was 
not substantiated by the evidence, & there was no 
ground for saying that the terms of the letters 
were uncertain, & therefore pltf. was entitled to a 
decree, with costs.—DEaAR v. VERITY (1869), 38 
lu. J. Ch. 486; 21 L. T. 185; 17 W. R. 716, L. TS. 

817. Agreement proved different from that 
alleged.|—Pitf. by his bill stated an agreement for 
a lease containing certain provisions & prayed a 
specific performance. The contemporaneous evi- 

ence adduced in proof of the agreement, made no 
mention of one of the alleged Naar are ; but that 
proves was contained in a draft of the lease not 

nown to cither party, until discovered some years 
afterwards in the possession of the lessor’s steward. 
The tenant had been in possession from the time of 
the agreement :—-Held: (1) there was not such a 
variation between the agreement stated, & that 
which tho evidence went to prove, as to prevent 
the ct. from making a decree for pltf., on the 
ground of part performance, 

Cts. of Equity exercise their jurisdiction, in 
decrecing specific performance of verbal agree- 
ments, where there has been part performance, for 
the purpose of preventing the great injustice 
which would arise from permitting a party to 
escape from the engagements he has entered 
into, upon the prone of Stat. Frauds, after the 
other party to the contract has, upon the faith of 
such engagement, expended his money or other- 
wise acted in execution of the agreement (COTTEN- 
aM, I..C.). 

(2) Where the party cannot obtain the rights to 
which the ct. has declared him entitled, without 
antedating a deed which the ct. orders to be 
executed, the ct. will order such deed to be dated 
at the time at which it ought to have been 
executed.—_MUNDY tv. JOLLIFFE (1889), 5 My. & 
Cr. 167; 91. J. Ch. 95; 8 Jur. 1045; 4 Jur. 621 ; 
41 EK. R. 334, L. C. 


Annotalions :-—As to (1) Consd. Sutherland ¢v. B 
1 Hare, 26. Refd. Dale ce. Hamilton (1846), 5 Hare 





(1841), 
369 ; 


Gregory v. Wilson (1853), 9 Hare, 688; Phillips : 
Alderton (1875), 24 W. R. A ae 
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A. (a) binding f 
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e. Work & labour expended in 


lease.}—Where no 
lease had been made :—Held: 
pitfs. were not entitled to recover the 


LANDLORD AND TENANT. 


818. Underlease containing covenant not in 
head lease.]—SNELLING v. THomas, No. 1486, post. 


G. Effect of Non-Compliance with Decree. 

819. Rescission of contract—With stay of pro- 
ceedings.|—-After a decree for specific performance 
of a contract to take a lease of a house, & an order 
on further consideration for payment of the sums 
certified to be due from him, for costs & damages, 
deft. having absconded without paying the 
amount, the ct., on motion by pltf., ordered the 
contract to be rescinded, & all further proceedings 
in the suit stayed, except as to the recovery of the 
sums already ordered to be paid.—WATSON v. 
Cox (1873), L. R. 15 Eq. 219; 42 L. J. Ch. 279 ; 
27 L. T. 814; 21 W. R. 310. 


Annotations :—Consd. Hutchings +. Humphreys (1885), 54 
a J. Ch. 650. Refd. Henty v. Schréder (1873), 12 Ch. D. 
666 


820. 








.|}—An action was brought for 
the specific performance of a contract by deft. 
to grant a lease to pltf. of a certain shop & 
premises. Deft. counterclaimed certain sums for 
additions made to the premises at the request of 
pltf., & for rent agreed to be paid in advance. 
The contract was, at the trial of the action, 
ordered to be specifically performed, & it was 
ordered that: pltf. should pay to deft. the sums 
counterclaimed by him, with a deduction, & the 
costs of the action. PlItf. did not make the pay- 
ments ordered, or execute the lease tendered to 
him, & deft. thereupon moved to rescind the 
contract :—Held: the contract could be rescinded, 
but on the terms of all proceedings in the action 
being stayed, including the order for payment of 
the sums above mentioned, but not the order 
for the payment of costs.—HUuUTCHINGS v. Hum- 
PHREYS (1885), 54 lL. J. Ch. 650; 52 L. T. 690; 


33 W. Rh. 563. 
Anata : —~Mentd. Jones », Lapthorne (1893), 37 Sol. Jo. 
‘4 oe 


821. Attachment.|—Where a person has been 
directed to execute a lease, but refuses to do so, the 
ct. can only enforce such execution by attachment, 
Trustee Act, 1850 (c. 60), having omitted to 
provide for such a case.—GRACE v. BAYNTON (1877), 
25 W. It. 506. 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s. 47. 

822. Appointment of person to execute in place 
of defendant.|—A decree was made for specific 
performance of an agreement to grant a new lease 
of certain premises, & deft. was ordered to execute 
such new lease to pltf. Deft. having refused to 
obey the order, pltf. moved for leave to issue a 
writ of attachment against her :—Held: there 
having been a decree for specific performance, the 
ct. had jurisdiction, under Trustee Act, 1850 (c. 60), 
a. 30, to appoint a person to execute the lease in 
place of deft., & the motion was directed be 
amended accordingly. The motion having been 
amended, an order was made declaring deft. a 
trustee of the premises within Trustee Act, 1850 
(c. 60), & a person was appointed in place of deft. 
to execute the lease to pltf.— HALL v. HALE (1884), 
51 L. T. 226. 


SuB-sEctT. 2—DAMAGES. 
A. Action for Damages. 
(a) In General. 
Damages generally, see DamaGes, Vol. XVII., 
pp. 78 et seq. 
value of their work & labour expended 


in cultivating the lands during the 
time they were in possession thereof.— 
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823. Cannot be brought after specific perform- 
ance decreed.|—After a decree for specific per- 
formance of an fos tic for a lease, & the lease 
has been execu in pursuance of such decree, 
pitf. brought an action at law to recover from deft. 
damages for the reat in the performance of that 

ent. Although deft. would have been 
clearly entitled to an injunction in a new suit yet, 
the decree having been wholly executed, the ct. 
ae woe such mC Seas in the original cause.— 
v. COMPTON , 1 Cox, Eq. Cas. 296; 29 
E.R. 1174, LC. gee . 
£24. Concurrent with action for specific per- 
formance — Different causes of action.] — A 
party filed a bill for the specific performance 
by the lessor of an agreement for a leasc, & 
brought an action at law against him for damages, 
which had accrued up to the commencement of 
the action, from the non-performance by the lessor 
of certain parts of his agreement :—Held: the 
action & suit were not for the same matter, & 
might both be continued.—FENNINGS v. HuMm- 
PHERY (1841), 4 Beav. 1; 10 L. J. Ch. 251; 5 
Jur. 455; 49 E. R. 237. 
Annotation :—Apld. Anglo-Danubian Co. vr. Rogerson (1867), 
L. R. 4 Ea. 3. 


825. Liquidated damages or penalty —- Sum 
provided in contract for breach.]|—An agreement not 
under seal, for the lease of a public-house, con- 
tained a clause that the party neglecting to comply 
with his part of the agreement should pay the 
sum of £100, mutually agreed upon to be the 
damages ascertained & fixed on breach thereof :—- 
Held; the party making a default was not liable 
beyond the damages actually sustained.— RANDALL 
v. EVEREST (1827), 2 C. & P. 577; Mood. & M. 
AI,N. P. 

Annotution .— Refd. Crisdec vr. Bolton (1827), 3. C. & PL 240. 

826. ——-.|—In a contract for a lease it 
was a condition precedent that the intending 
lessors should complete by a fixed date certain 
specified works & render the house to be leased 
fit for habitation ; the sum of 150 Rupees to be 
paid in respect of every day thereafter that the 
works remained uncompleted :—Held: in an 
action for damages, the omission to complete the 
works was a continuous breach of contract after 
the fixed date, & the stipulated daily sum was not 
a penalty, but was recoverable down to the date 
of action as liquidated damages; «&, as the 
contract had been in effect abandoned, further 
damages down to the date of judgment were on 
the evidence rightly assessed as within the con- 
templation of both parties —DE Soysa v. DE 
PLess Por, (1912) A. C. 104; 81 L. J.P. OC. 126; 
105 L. T. 642, PLC. 

.j— See, generally, DAMAGES, Vol. XVILI., 
pp. 136 et seq. 

827. Necessity for tender of lease for execution.! 
—(1) A contract provided, that a lease should be 
drawn, prepared, & cxecuted at the sole expense of 
the lessor. In an action on the agreement by the 
lessee :—Held : it was not necessary to aver that 
a lease was tendered to the lessor for execution. 

(2) As the lease was to be prepared at the sole 
expense of deft., he was to prepare it, & not the 
lessee. .. . Where all that is stipulated for is, that 
it shall be prepared at the expense of the lessor, 











MAGRIPILIS cv. Bairp, (1924) 8S. R. Q. 
303.—AU8. 


{. mere DRAPER v. HOLBORN 
(1874), 24 * P. 122.—CAN. 
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& there is no context to explain it, it must be 

intended that the lessor is to prepare it also 

te ae v. Mi Sar ats (1838), 1 M. & 
© , e, ; e T. 197 ; 5 L. J. Ex. 

129; 150 ER. 323 

Annotations :— Generally, ~N -. 

(1889). FC. He 84d Hickam, Gombe aos een ae 

828. Necessity to aver readiness to execute.!— 
In a declaration upon an agreement by deft, to 
take a house of pitf., & to execute a lease for the 
same term as pitf. held, less ten days, an averment 
that pitf. accepted deft. as tenant & tendered a 
lease for the same term, etc., for deft.’a signature, 
was held sufficient without averring pltf.’s readiness 
& willingness tu execute a lease, or showing that 
he had authority to grant the lease,—COLLINS v. 
WILLMOTT (1864), 5 New Rep. 110; 11 L. T. 840; 
13 W. BR. 204. 

829. Money expended by tenant in expectation 
of lease—Parol agreement.}---A. took a house of 
B., & undertook to do certain repairs & improve- 
ments, upon condition of having a lease for 
twenty-one years. This was a parol agreement. 
He entered, did the repairs, but the landlord 
refused to prant the lease. <A. continued in 

ssession, & brought aasumpsit for work & 
abour:--Held; the action would not lie.--- 
Hopkins v. Ricianrnps (1846), 8 bP. O. S. ELT. 

830. Assessment of damages -—- Question for 
jury.|.—By agreement under seal betweon  pltf. 
& defts.” testator, the latter agreed to yrant a 
lease for sixty years of certain tenements thon in 
plitf.’s possession, as tenant from year to year. 
After testator’s death defts. repudiated the 
alleged agreement, contending it was a forgery, 
& recovered judgment in an aetion of ejectment 
in the county ct. Pitf. thereupon gave the follow- 
ing notice, “ TP hereby give you notiee this day 
that I give up possession of all the hand, according 
to the judge’s order, that ] now hold of the date 
J.S.’ Pith. having brought an action in this ct. 
on the agreement, the judge considered it was for 
him to put a construction on this notices, & told 
the jury that it amounted to an abandonment of 
all pltf.’s claim under the agreement, & that if 
they found the agreement had been signed by 
testator, he was only eutitled to nominal damages : 
—Held: this was a misdirection ; the meaning of 
the notice & the amount of daniayes ought to have 
been left to the jury.—SMITH vu. SYMONDS (1880), 
11. ‘Th. 290. 

831. Agreement to let theatre from certain date 

-Theatre closed -Refusal of cence.) -Vitf. in 
Jan. 1902, entered into an agreement with deft., 
who was the proprietor of a provincial theatre, 
whereby the latter agreed to let him the theatre 
for a fortnight from Mar. $1, 1902. The agree- 
ment contained a clause which rendered it null 
& void in the event of the theatre being closed on 
account of any public calamity, Royal demise, 
epidemic, fire, or accident, “or when theatrical 
performances are suspended from any cause 
whatever.”” The theatre was licenced by patent 
from the Lord Chamberlain, & the patent was 
granted annually on Mar. 25. In Mar. 1902, 
the renewal of the patent was postponed in conse- 
quence of certain alterations having been ordered 
in the theatre which entailed its being closed. 


Ray een it nerrre 
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of an agreement to exocuto a lease, it 
is no answer to allogo that pitf., the 
intended Jessee, had not prepared the 
lease & tentiered {it for execution to 
deft., the intended lessor.— CANTLEY tv. 
rOwnty (876), f. hh. 10 C. L. 200.-— 
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Sect. 8.—Hnforcement—Remedies for breach: Sub- 
sect. 2, A. (a) & (0) 4.) 


In an action to recover damages for breach of 
contract :—Held: deft. was liable, as the theatre 
was not closed in consequence of any event covered 
by the clause in the contract.—BLow v. Lewis 
(1902), 19 T. L. R. 127. 


(6) Non-Performance by Lessor. 
i. Defective Title of Lessor. 


882. General rule—Damages recoverable for 
breach of covenant.|—TISsDALE v. Essex (1616), 
Moore, K. B. 861; 1 Roll. Rep. 397; 8 Bulst. 204 ; 
1 Brownl. 23; Hob. 34; 72 E. BR. 956. 
Annotations :—Retd. Hayes v. Rickerstaff (1669), Vaugh. 
118; Lucy », Leviston (1673), Freem. K. B. 103; Norman 
v. Foster (1673), 1 Mod. Rep. 101; Gregory v, Mayo (1678), 
3B Keb. ; entd. Coggs v. Bernard (1703), 2 Ld. 

Raym. 909; Ross v, Hill (1846), 2 C. B. 877, 

833. Innocent misrepresentation.|— 
Pitf. entered into an agreement with deft., the 
lessee of a house, to take his house for three years. 
The agreement contained a clause which entitled 
pltf. to carry on in the house a boarding establish- 
ment, Deft. knew that, as between him & the 
frecholder, the property was subject to a restrictive 
covenant against user for any purpose other than 
that of a private dwelling-house, & he undertook 
to obtain, & did obtain, the consent of the free- 
holder, to the proposed letting to pltf. for the 
poe she required. Deft. was not then aware 
that the conveyance of the fee simple in the land 
contained a covenant with the vendor that no 
house erected on the land, should be used for the 
purpose of any trade or business. After the 
execution of the agreement pltf. entered into 
possession, & after she had spent a considerable 
sum of money on the premises & had commenced 
to carry on the boarding establishment, she was 
informed of the existence of the restrictive 
covenant, & was then compelled to give up the 
boarding establishment. TPltf. thereupon sued for 
rescission of the agreement on the ground of 
misrepresentation & breach of warranty by deft., 
& she also claimed damages. At the trial deft. 
submitted to the agreement being rescinded, & 
thereupon no other order was made :—Held: 
there was an absolute covenant by deft. against 
all the world that pltf. should be at liberty to 
carry on a boarding establishment in the house, 
& there having been a breach of that warranty 
deft. was liable for the damage sustained by pltf.— 
MiLcH v. COBURN (1911), 27 I. L. R. 872; 55 Sol. 
Ju. 441, C. A. 

834. Measure of damage-—Loss of bargain— 
Knowledge of lessor of defect of title..—Where a 
party agrees to grant a good & valid lease, having 
ull knowledge that he has no title, pltf., in an 
action for the breach of such agreement, may 
recover, beyond his expenses, damages resulting 
from the loss of his bargain; & deft. cannot, under 
a plea of payment of moncy into ct., give evidence 
that pltf. was aware of the defect of title.— 
ROBINSON v. JIARMAN (1848), 1 Exch. 850; 18 
L, J. Ex, 202; 13 L. T.0.S, 141; 154 BE. R. 863. 


Annotations -—Consd. Sikes v. Wild (1861), 1 B. & S. 687. 
Apld, Lock v. Furze (1866), L. R. { C. v tee: opel 
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: . B. 659 ; win v. Franois (1870), 
OE soe. {a1 ‘Bain v, Fotheneil (1874), L. RH 
158; Abrahams v. Reiach, [1922] 1 K. B. ; 
ounsettv, Fuller Boe, 17 C. B. 660 ; Stranks v. St. John 
1867), L. R. 2 C. P. 376; Wigsell v. School for Indigent 
lind (1882), 8 Q. B. D. $57; Joyner v. Weeks, {1891} 2 
B. 31; Quirk v. Thomas, fiers 1K. B. 516; Watts, 
atts v. Mitsul, {1917) A. C. 227; Montevideo Gas & 

Drydock Co. v. Clan Line Steamers (1921),37 T. L. R. 644. 

835. —— J—Pitf. & defts., who occupied 
adjoining premises, had entered into an ape 
ment, in pursuance of which defts. pulled down 
part of pltf.’s premises, erected new buildings on 
the site thereof for themselves, & derived substan- 
tial & permanent benefit from the agreement. 
They also, in pursuance of the agreement, made a 

assage & side entrance to his premises for pltf., 
but other persons, whose land it was, shut up the 

assage, & rendered the entrance impossible. 
Dette. were in the bon4 fide belief, until after all 
these buildings were completed, that they were 
owners in fee simple in possession of the land on 
which they built the passage, & no negligence or 
want of due care could be imputed to them, nor 
to pltf., for acting on that assumption. The 
agreement also provided that defts., within two 
months of the completion of the buildings, should 
execute a lease to pitf. of, amongst other land, that 
which formed the passage, & that the lease should 
contain covenants similar to those in an indenture 
of lease recited inthe agreement, so far as the same 
were applicable. The said recited indenture 
contained, amongst others, the ordinary covenant 
for quiet agreement :—Held: the agreement 
between the parties was absolute, although the 
covenant to be inserted in the lease, & to run with 
the land, was to be restricted to the usual form ; & 
plitf. was entitled to the pecuniary amount of the 
difference between the present state of things, & 
what it would have been if the contract had been 
performed, & pltf. had got a title to this entrance. 
—WALL v. Ciry OF LONDON REAL PROPERTY Co., 
Lrp. (1874), 30 L. T. 568; 38 J. P. 422. 

886. ———_ ——— No stipulation as to Iinvestiga- 
tion of lessor’s title.|—A tenant for life of settled 
land agreed to let a “ park’ without having first 
obtained the consent of the trustees of the settle- 
ment or an order of the ct. The lessees had not 
stipulated for the investigation of the lessor’s 
title, nor had they ever asked him to execute a 
lease. There was no evidence to show that the 
lessor could have obtained the necessary consent 
or order, had he endeavoured to do so. The 
lessor had subsequently died, & the lessees were 
refused specific performance :—Held: under the 
circumstances the estate of the lessor was not 
liable to the lessees for damages.—PEASE v. 
COURTNEY, [1904] 2 Ch. 503; 73 L. J. Ch. 760 ; 
91 L. T. 841; 58 W. R. 75; 20 T. L. R. 653 ; 
48 Sol. Jo. 622. 
aT ecu :—Mentd. Re Wythes’ S. E. (1908), 98 L. T. 





837. ——— Premium paid on delivery of possession 
—Possession kept for two years.|—-By agreement 
between A. & B., reciting that B. had, as he was 
advised & believed, legally & effectually put an 
end to a certain lease granted to C., & dated July 
18, 1839, of a certain farm, etc., by entry thereon 
under a power therein contained, by reason of the 





PART II. SECT. 8, SUB-SECT, 2.— 
A, (b) i. 


k. General rule— Damages recover- 
able for breach o contract.}-—W here deft, 
had agreed orally to let to pitf. certain 

arate day, On The Say ee 
© day deft. ; 
into possession of part Of the ve 


premises, but could not give him the 
possession of the residue, in 
quence of which pitf. suffered loss, & 
sued deft. on the agreement :—Held : 
he was entitled to recover.—CLARKE P. 
SERRICKS (1846), 2 U. C. R. 634.—CAN. 

1. —~- ———~.])—Although an . 
ment to lease a homestead canned be 
enforced owing to the absence of the 


consent of the wife of the intended 
lessor, his failure to fulfil the agreement 
entities the other party to ear TE 
Scotr & SHEPPARD t. MILLER, {1921} 
3 Ww. Ww. R. 163.—CAN. 

m. Measure of da —Breach due 
Fee Wirt a, aattomient: eae 
expenses. mh an agreement was 
made to loase certain premises deft 


COnse- 
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bkpcy. of C.; & that B. pee oereed t grant a 
lease of the farm, etc., to A., for twenty-one years 
from Sept. 29, 1844, at same rents, etc., aa same 
had held by C., it was agreed that B. should 
grant & A. accept a lease, at a certain rent, pay- 
able quarterly, said lease to commence on Sept. 29, 
1844, if deft. could then legally make & execute 
the same, or so soon after as deft. should be in 
& situation to grant same; that such lease should 
contain the same covenants, etc., as the lease to C. ; 
& that A. should pay to B., on possession being 
delivered to him, £500 as a premium for the lease 
80 to be granted. <A. was let into possession, & 
occupied the farm for about two years, paying the 
rent; & he also, within that time, paid B. £250 
in part of the £500 premium ; but, the fiat against 
C. having been superseded, B. was unable to 
grant the lease to A. A. thereupon brought an 
action for the breach of contract, alleging in his 
declaration, that he had always been ready & 
willing to accept a lease, that Sept. 20, 1844, & 
& reasonable time for B. to grant the lease, had 
elapsed, & that B. was in a situation to grant a 
lease. <A. also sought to recover back the £250 
as money had & received, upon a failure of con- 
sideration :—Held: (1) the recital in the agree- 
ment, & proof of declarations made by B. that ©.’s 
lease was void & good for wreacta were primd facie 
evidence, as against B., that he had power to 
grant the lease; but, it appearing also by the 
recitals in the agreement, that the lease to C. was 
supposed to be void by reason of C.’s bkpcy., such 
prima facie case was rebutted by proof of the 
supersedeas of the fiat against C.; &, consequently, 
B. was entitled to the verdict upon an issue as to 
his ability to grant the lease; & (2) the production 
of the supersedeas was sufficient proof of the 
issuing of the fiat against C., & of the fact of its 
having been superseded; <A. was entitled to 
recover back the £250, as money paid upon a 
consideration which had failed.—-WRIGHT v. COLLS 
(1849), 8 O. B. 150; 19 L. J.C. P. 60; 13 L. T. 
O. 8. 488; 13 Jur. 1056; 137 i. R. 465. 

888. —_— Costs of preparing agreement—lIn- 
vestigation of title.|—Covenant on an agreement 
made Sept. 27, 1848, whereby deft. agreed to 
demise to pltf., on or before Nov. 29, then next, a 
ferry & certain messuages & premises, at yearly 
rents; & deft. thereby agreed, within fourteen 
days from the date thereof, to furnish an abstract 
of his title to the several premises, & deduce a good 
title thereto ; & pltf. agreed to pay to deft., on or 
before Nov. 29, £3,150 & interest. Averment, 
that pltf. was always ready & willing to perform 
all things in the agreement on his part to be 
performed. Breach, that deft. did not within 
fourteen days, or at any time, deduce a good title. 
Pleas, that pltf. was not ready & willing to perform 
all things on his part to be performed; & that 
deft. did deduce . ty sae It gusecbarlary: 
on Sept. 17, 1850, pltf., who was a solr. c nn . 4s ; < 
promoter of a co., for making a ferry, erecting 1O L. T. ald ; 12 W.R. bate ihcomlngias . 
gas works, bathing houses, etc., at Hayling Island, | Anuaahine | Apt Carnet ry (1865), be a 1 hq. 62, 
entered into an agreement with deft., the owner of entd. Wilaon v. Church (187), 13 Ch. D. 1 
land there, for a coe pitf. of . ferry sree See, generally, LAkN 
houses remises ; & deft. agreed, within fou n ’ ’ eit 
days aon the date thereof, to furnish an abstract | 842. Knowledge by lessee of possible defect of 
of his title to the premises, & deduce a good title | tle.]—-HoweE v. Hunt, No. 858, post. 
thereto ; & pltf. agreed to pay deft., on or before 843, —— .J—(Gias Lionr & Cox Co. rv. Towse, 
Nov. 29, £3,150. After the agreement, the co. was ' No. 701, anle. 


rovisionally registered by pltf. as its promoter. 

o abstracts of title were sent by deft. to pltf., 
which being objected to, on Nov. 10, deft. sent a 
further abstract, which disclosed a mtgo. of the 
premises intended to be demised to trustees of 
deft.’s marriage settlement, one of whom was 
imbecile : there were also two judgments entered 
uP a deft. In consequence of these 
objections to the title, the association could not 

roceed with its objects, & was finally dissolved. 
he £3,150 was not d to deft. :—Held: pltf. 
was entitled to a verdict on the above issues, is to 
recover as damages the costs*of preparing, stamp- 
ing & entering into the ment; the expenses 
of investigating the tithe, & endeavouring to 
procure a good title, & procure the lease to be 
peed ; but not the expenses of raising the £3,150, 
loss of interest ; nor the expenses of preparing 
the co.’s deed of settlement, & registering it 
provisionally, nor the loss of profits from the 
granting of the lease & the establishment of the 
association, nor the profits he would have derived 
from being employed as solr. by the aasociation, 
nor as to any advantage which he might have 
derived from his time, Thou etc., beatowed in 
the formation of the association.— ILTANSLIP v, 
PADWICK (1850), 5 Exch. 615; 10 1. J. Ex. 372 ; 
161. T.O. 8S. 4165 155 E.R. 268. 

839. J-——-A bill was filed for tho 
specific performance of a contract to grant a lease 
of certain premises. Deft. was unable to grant 
a lease of the entirety, & offered previously to the 
filing of the bill to releaso pltf., & to reimburao 
him the amount. of certain repairs that he had 
done; pltf. claimed, however, to be paid for 
costs & expenses incurred by him in & about the 
entering into the contract, & for other damage 
sustained by him: Held: pltf. was entitled to an 
additional inquiry as to the costs & oxpenses 
incurred by him up to tho filing of the bill; & 

Itf. ought to have proceeded at law for damages 
by reason of the breach of the contract. As a 
reasonable offer had been made to pitf. before the 
institution of the suit, he was poe directed 
to pay the costs.-~BAUMAN v. MATTHEWS (1861), 
4L. T. 783, L. C,. 

840. ——- seh saris damage.| —Bukrow iv. 
SCAMMELL, No. 709, ante. 

841. Lien of lessee for expenses incurred.| - 
A. agreed to grant a lease to B., who waa to enter 
at once & expend money on improvements with a 
proviso that if A. failed within three months to 
grant a valid lease he would repay to 8. the amount 
of his outlay, & from & after such failure 8. should 
be at liberty to quit, & the agreement should cease 
except as to B.'s right to repayment. A. being 
unable to grant a lease for want of title: —Held: 
B. had a lien on A.’s interest. on the premises for 
his outlay & costs of suits, & decree accordingly.-—— 
MIDDLETON v. MauNnay ()864), 2 Hem. & M. 233 ; 







































was bond fide under the mistaken | with pitfs., who sued for damages for | necessary preparatory legal expenses.—- 
belief that an existing lease of the | the breach :—Held: the breach ROTMAN v. PENNETT (19 ”) O.U.R. 
premises could be terminated upon one { due to infirmity of title, the 433; Ele W.N.177; 64D. LR. 


month's notice to the lessee. Deft. | pitfs. could recover by way of damages | 692.-~C 
was unable to carry out the agrocment | waa the amount of their proper & 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
sect. 2, A. (b) i., (c) & (da), & B. (a).)} 
fi. Wilful Default of Lessor. 

844. Right of lessee to recover—General rule.) 
——-SMART v. JONES, No. 1662, post. 

845. Tenant demanding possession after 
date agreed for commencement of tenancy.’—JIn 
an action co deft. for the breach of an agree- 
ment, by which he was to let to pltf. a messuage 
for a year from Mar. 25, pltf. to take the fixtures 
at a valuation in the usual way & to pay for the 
same on entry & a plea alleging the custom of the 
country for the incoming tenant & the landlord 
each to appoint an appraiser to value the fixtures, 
& for the valuation be completed before the 
time when, by the terms of the demise, the tenant 
was to have possession; & that deft. gave notice 
that his valuer would attend on Mar. 19, but that 
plitf. did not on that day, or before Mar. 25, cause 
any valuer to attend on his behalf, or any valua- 
tion to be made, by reason whereof deft. refused 
to allow him to take possession :—Held: it was 
competent to pltf. to give evidence of a demand of 
possession, & of a tender of the value of the 
fixtures, & of a refusal by deft. after Mar. 25; 
inasmuch as though pltf. agreed to take the 
premises from Mar. 25, he was not bound to enter 
upon that day.— EDMAN v. ALLEN (1839), 6 Bing. 

.C.19; 8 Scott, 261; 9L. J.C. P. 49; 3 Jur. 
1082; 133 E. R. 8. 

846. Measure of damages—Loss of profit.]/— 
If the agreement for a letting be delivered over, 
after signature, to the party interested, with an 
i verbal stipulation, that it is still to be 
subject to the landlord’s being satisfied with the 
reference given him by the tenant, on the result 
of his inquiries, it seems it may be a proper 
question for the jury, to say, on an action for not 
por ornas the agreement, whether, inquiry having 

een made, the answer given by the party referred 
to, was such as reasonably satisfied the condition ; 
although the landlord declared that it was not 
satisfactory to him, & thereupon refused to let 
the tenant into possession, under the contract, 
on that ground. Pitf. in such an action may give 
evidence of particular loss sustained by breach of 
such an agreement, if he have stated loss generally 
in his declaration. Therefore evidence of loss 
of business by pltf.'’s wife in her trade of milliner, 
held admissible in such a case as evidence of general 
damage, where no special damage on that ground 
was laid in the declaration, nor any customers 
named, nor any averment of her business intro- 
duced.—WaRD v. SMITH (1822), 11 Price, 19; 


147 K. R. 388. 
.|—A. agrees with B. to grant the 





847. —— 
latter a lease of a house, as soon as he becomes 
possessed thereof, to bear date from Dec, 21, 1825, 
for fourteen or twenty-one years. At the date 
of the agreement the house was under a lease which 
would not expire till Midsummer, 1827; the legal 
estate being in trustees, first, to pay debts, &, 
secondly, to pay an annuity to T., & subject thereto 
to the use of A. if he attained twenty-four. In 
June, 1826, after A. had attained twenty-four, 
but before the outstanding lease had expired, he 
& the trustees joined in a fresh lease C. for 
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n, Measure of _}~—In an 
aoucn by a page hia } rd 
or refual ve him on o 
the demised premises, Pthe roper 0t procure other premises, 
measure of damages ia the differsnoe the profita which 
between what the tenant to in such business if 
pay for & what they were PO 


it is not open to the 
tenant to show that 
premises for the purpose 


ona 
the landlord waa aware, that he could 


he had been let into = p 
ssession.— MARRIN 0. GRAVER (1885), 1097 
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twenty-three years:—Held: the measure of 

damage would only be the value of a lease for so 

much of the term as upon a calculation of the 
robable period of the annuitant’s death would be 
ely to be subsisting at the arrival of that period. 

—ForD v. TILEY (1827), 6 B. & C. 325; 9 Dow. 

& Ry. K. B. 448; 5 L. J. O. S. K. B. 169; 108 

E. R. 472. 

Annotations :—Mentd. Ireland v. Bircham (1835), 2 Scott, 
207; Lovelock v. Franklin & Cox (1846), 15 L. J. Q. B. 
146; Matthews v. Lowther (1850), 5 Exch. 574 ; Hochster 
v. De La Tour (1853), 2 E. & B. 678; Frost v. Knight 
(1870), 1. R. 5 Exch. 322. 

848. Expenditure on repairs.|—A. entered 
into a written agreement with B. to let him a house 
for a year, & therein stipulated that if B. expended 
money in repairing the house, & A. did not at the 
end of the year grant to or procure for B. a lease 
of the house for seven years, A. would repay to 
B. half the amount of the repairs, not exceeding 
£40, within the year. B. expended money in 
repairs, & had paid the workmen, & A. neither 
granted nor procured the lease :—Held: B. could 
not, on a common count for money paid, recover 
the half of the amount of the repairs under the 
agreement, but the declaration must be special.— 
THURNELL v. SYMONDS (1843), 1 Car. & Kir. 44. 

849. .|—PItf., in a letter, proposed to 
take a lease -of deft.’s house for a term of years, 
if deft. would carry out certain alterations. <A 
correspondence & interview followed, & it was 
ultimately agreed that the altcrations should be 
made, plitf. to pay £75 towards them. Pltf. 
wished to have the drawing-room painted in a 
particular way, & deft. consented that pltf. should 
send in his own workmen to paint it, which he 
accordingly did, & also laid down gas-pipes, etc., 
with deft.’s consent. Ultimately pltf. was pre- 
vented from taking possession of the house owing 
to the default of deft. in carrying out the altera- 
tions to be performed by him, & brought an action 
for breach of the agreement, with the common 
counts for work done, etc. The correspondence 
disclosed no agreement sufficient to satisfy Stat. 
Frauds :—Held: pltf. could, under the common 
counts, recover for the value of the work done by 
deft.’s consent.—-PULBROOK v. LAWES (1876), 1 
Q. B. D. 284; 45 L. J. Q. B. 178; 34 L. T. 95 ; 
40 J. P. 452. 

850. Costs of investigation of title.]|— 
Where the declaration for breach of an agreement 
to assign a lease alleged that pltf. had been “ put 
to great expenses, amounting to a large sum of 
money,” etc., in investigating the title :—Held: 
he might, by way of damage, recover the amount of 
a bill of costs due to his attorney for peas Salmi 
the title, though such bill was not paid before 
action brought.—RICHARDSON v. CHASEN (1847), 
10 Q. B. 756; 11 Jur. 890; 116 E. R. 287. 














(c) Non-Performance by Lessee. 


851. Right of lessor to recover—Loss of rent.}— 
Counts for use & occupation & money had & 
received, are sustainable where deft. has received 
rents & obtained attornments from tenants in 

ion, under an executory contract for a leage 
s be executed to him by pltf. at a rent & from a 
period to be afterwards ascertained.—NEALE v. 


8 O. R. 39.—CAN. 
he rented the 0. ———.]—-MCLENNAN 0. MILLING- 
ur: ere TON (1897), 5 B. C. R. 345.—CAN. 
; PART II. SECT. s, SUB-SECT. 2.— 
oe (6). 


p. Right of 
INGWALL @. 
—BCOT. 


& to claim 
might have made lessor to rerover.)-— 
BuRNeEtTtT, (1912) 8. C. 
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patel (1832), 2 Cr. & J. 877; 149 BE. R. 120; 
. SWEENEY, 2 . 464. 
en 15 L. T. O. S. 94. 
: }— - agreed with F. to 
let oe land on a building lease for ninety-eight 
hing rom Christmas, 1835, at a peppercorn rent 
arte years, & then at £115 a year, payable 
ae rly; F. to build on the land & cover in 
eight messuages within the first three years, & to 
sae ae a lease, etc. : proviso for re-entry on default. 
- entered, but did not build the houses ;_ where- 
upon pitf. brought ejectment, & recovered 
possession on June 12, 1839. The demise in the 
ejectment was laid on Jan. 1, 1839 :—Held: pitt. 
could not, in assumpsit against F. on the agree- 
ment, recover rent from Dec. 25 to Jan. 1. For, 
semble :  bpotHoument Act, 1834 (c. 22), s. 2, 
as to apportionment of rents, does not apply to 
the case of a landlord determining the relation of 
landlord & tenant by his own act; (2) if it did. 
no rent was due here, the re-entry taking effect 
from the day of the demise, & having therefore 
put an end to the tenancy before a quarter's rent 
accrued ; but the remedy was by action for mesne 
profits. 

(3) After re-entry, pltf. agreed with a new tenant 
to let him the premises for the residue of F.’s 
term, at a peppercorn for the year ending mid- 
summer 1840, £70 for the year ending midsummer 
1841, & £140 a year for the rest of the term. PItf., 
in the above action, claimed, as damages, the 
difference between the rent which he would actuall 
receive down to midsummer 1811, & that which 





would have accrued duwn to the same period if | 


F. had kept his agreement :— Held: the yury were 

not bound to award that amount, but might give 

their verdict on an estimate of pitf.’s real damage, 
taking into consideration the increased rent secured 
to him by the second agreement.— OLDERSHAW 

v. HOLT (1840), 12 Ad. & El. 590; Arn. & H. 1; 

4 Per. & Dav. 307; 10 L. J. Q. B. 221; 4 Jur. 

1012; 113 BK. R. 985. 

Annotations :— As to (1) Consd. Bridges r. Potts (1X64), 17 
C. BON. S. 314, Queen's Club Gardens Estates 2 Bignell, 
[1924)1 K B 137. 48 to (3) Consd. Wigsell » Sehool for 
Indigent Blind (1882), 8 Q. B.D. 357 Apld. Marshall vr. 

ac 


” 
ntosh (1898), 78 L. T. 750. Refd. Joyner v. Weekr, 
(1891) 2 Q. B 313 Stephens ro Junior Ary & Navy 
stores (1914), 111 L 


T 1055, 

853. -|— By a building agreement 
dated June 10, 1896, deft. agreed with pltf. to pull 
down & re-erect Holloway's Hotel, Dover-street, 
in carcase before Dec. 25, 1896, & thereupon to 
take a lease of it from pltf. for eighty years from 
June 24, 1896 at a peppercorn rent for the first 
year, & at a rent of £1,100 for the second & ever 

subsequent year of the term. Deft. undertou 

to finish his part of the agreement by Dec. 1896. 
By clause 2 of the agreement “ on default by the 
lessee of the stipulation contained in this clause,” 
he shall forfeit all benefit under this agreement 
which shall thereupon cease & be determined, & 
all the materials & buildings on the premises shall 
be forfeited to & become the absolute property of 
the lessor.”’ By clause 11: ‘ If the new buildings 
shall not be erected or completed within the time 
& in the manner aforesaid before Dec. 25, 1896, 
or if the lessee shall fail to observe or perform 
any of the stipulations herein & in the form of 
lease contained or on his part to be observed & 
performed, or if be shall not proceed with the 
works with proper diligence, then & in any of the 
cases the leasor shall be entitled to re-enter upon 
& to take immediate possession of the piece of 
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e & eo 


q. Power of court 6 award— 


Expiry of term.}—A sub-losseo, having 
been evicted on the expiration of the 
term granted by his lease, sued on a 
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land & ises with all buildings, erections, plant 
& materials thereon without making to the easec 
any allowance or compensation in respect thereof, 
& without any process at law or any notice to the 
lessee or any other person or persons to quit the 
remises or to determine the holding thereof.” 
eft. went into possession on June 10, 1896, but 
beyond pulling down about £200 worth of materials 
did nothing, & on Jan. 19, 1897, pltf. re-entered. 
Deft. contended that the offect of theec two clauses 
was to limit pltf. to such compensation as he could 
get by re-entry & taking posacasion of the materials 
on the premises, & that he could recover nu 
damages. FPitf. on re-entry could only relet from 
June, 1899, at £900 a year rent :-——Held: in addition 
to the re-entry, pitf. could recover aa damages 
the loss of two years’ rent at £1,100, & the loss of 
£200 a year at twenty-five years’ purchase.— 
MARSHALL vt. MACKINTOSH (1808), 78 LL. T. 750; 
46 W. R. 580; 14 T. L. R. 4583 42 Sol. Jo. 553. 
854. ——— Sum agreed to be paid as condition 
recedent to grant of lease.|-—Hy an agreement 
etween pltfs. of the first part, & defts. of the 
second part, the former agreed, that. upon 
payment to them by the latter of £1,410 by 
instalments on certain days, they would grant 
defts. a lease of a certain parcel of land; & defte. 
agreed to accept such lease & execute a counter- 
part thereof. A declaration, after setting out the 
agreement) verbatim, alleged that all things & 
conditions bad happened, & had by pltfs. been 
observed & performed which were necessary to 
entitle them to be paid by defts. the several sums 
on the days named, & that the several days had 
elapsed before the suit; & assigned for breach 
non-payment of the moneys or anv part thereof :— 
Held: the declaration disclosed a sufficient cause 
of action. the granting of the lease not being a 
condition precedent to plitfs.’ right to demand pay- 
ment of the money. BAGGALLAY tv.) Petrit 
(1850), 5 C, B. N.S. 637; 28 5. 5.0. P. 1603 28 
J.P. 405; 5 Jur. N.S. 8683 141 BE. R. 256. 
855. -—-- Nominal damages.] — MAYER 
SOUTHEY (1892), 8 T. L. HR. Sud. 


v. 


(dq) Agreement by Agent without Authority. 
Per AGENCY, Vol. I, pp. 665, 666, Nos. 2700 - 
07. 


B. Damages in lieu of or in addition to Speccfic 
Performance. 
(a) Damages in lwu of Specific Performance. 

See, generally, SPECIFIC PERFORMANCE. 

856. Power of court to award -— Discretion of 
court.!—In an action for specific performance of 
an agreement by deft. to grant pitt. a lease of the 
sporting rights over deft.’s farm for tive years the 
ct., in the circumstances of the case, did not decree 
speciiic performance, but directed an inquiry as 
to damages.—ENDERBY v. CLARK (1818), Sf 
T. L. R. 35). 

857. —— Expiry of term --- Plaintiff entitled to 
substantial roelief.)—Where a bill had been filed 
for the specific performance of an agreement to 
grant a lease, & for an account of arrears of rent 
on the footing of the agreement, & the term for 
which the lease was tu be granted had expired before 
the hearing of the cause :—Held: pltf. having a 
substantial right to relief, was entitled to a decree 
for an account of the arrears, although, under the 
circumstances, specific performance of the agree- 
ment could not be granted.—WILKINSON  v. 


covenant to t an additional term. 
That term, wever, having nearly 
expired at the date of the decree, an 
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Sect. 8.—Enforcement—Remedies for breach: Sub- 
eect. 2, B. (a) & (b). Sect. 9: Sub-sect. 1.] 


eer a (1887), 2 ¥. & C. Ex. 726; 7L. J. 
x. . 80. 
Annie :—Apld. De Brassac v. Martyn (1863), 2 New Rep. 


858. ——- Knowledge by plaintiff of defect in 
lessor’s title.|——Where deft. recklessly entered into 
a contract with ee to grant him a lease of certain 

remises, & pltf. laid out money on the faith of 
hat contract but it was afterwards found that 
deft. could not grant the lease, which pltf. might 
have known, the ct. allowed damages to be 
assessed, & gave plitf. the costs subsequent to the 
hearing.—Howe v. Hunt (1862), 31 Beav. 420; 
82 L. J. Ch. 36; 7 L. T. 124; 269. P. 563; 8 
Jur. N. 8S. 8343 10 W. R. 813; 54 E.R. 1201. 
Annotation :—Distd. Middleton ». Magnay (1864), 2 Hem. & 


859. ———- No agreement capable of specific 
enforcement.|—I have no jurisdiction to deal with 
the question of damages, as I have held that there 
has been no agreement established which is capable 
of being specifically performed. Where the 
existence of an agreement is made out, the ct. may 
think it better to give relief in damages than to 
perform the agreement, but the relief thus given 
18 by the words of Chancery Amendment Act, 
1857 (c. 27), ‘‘in addition to or in substitution 
for’ specific performance, & implies the existence 
of an agreement between the parties capable of 
being specifically perorned. ere, as there is no 
such agreement, I have no jurisdiction at all over 
the matter, & 1 cannot award any compensation 
to plitf. for the disappointment he may have 
been subjected to from not having succeeded in 
obtaining a definite agreement from pltf. or his 
apont (Woop, V.-C.).—Lrewmrs v. SHAFTESBURY 
(KARL) (1866), L. RK. 2 Eq. 270; 12 Jur. N.S. 
889; affd. (1807), 16 L. T. 1385, L. C. 

Be i act aa Larios v. Bonany y. Gurety (1873), L. R. 

860. -]—(1) In a purchaser’s action for 
specific performance a pltf. cannot recover damages 
for breach of contract unless he establishes mis- 
representation on the part of deft. The object 
& intention of Chancery Amendment Act, 1858 
(c. 27), which gives the ct. jurisdiction to award 
damages in substitution for specific performance 
in all cases in which the ct. has jurisdiction to 
entertain an application for specific performance, 
was not to give any new right to damages, but to 
prevent the mischief arising from two distinct 
methods of procedure which previously to the time 
of its passing were in existence. In no case where 
damages could not previously have been recovered 
at law can they now be obtained under Chancery 
Amendment Act, 1858 (c. 27). 

(2) Semble: in a contract for a lease the words 
‘‘immediate possession if required’’ do not fix 
the commencement of the term.—Rock PORTLAND 
CEMENT Co., Lrp, v. WILSON (1882), 52 L. J. Ch. 
214; 481. T. 386; 31 W. R. 198. 

Annotation :-—.18 to (2) Refd. Kdwards v. Jones (1921), 


124 L. T. 740 
-J—Jud. Act, 1873 (c. 66), 5. 25 








861. 
(11), does not extend the equity jurisdiction 
so as to enable the ct. to grant damages in a case 
wherein before the Act damages were not recover- 
able, e.g. in the case of an oral agreement not 
capable of specific performance in equity, & in 
ara of which, in an action at law for damages, 
deft. could have successfully pleaded Stat. Frauds. 
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——-Re NORTHUMBERLAND AVENUE Hore Co., Lap., 
SULLY’s CASE (1885), 54 L. T. 763; 27. L. R. 210; 
affd. on other unds (1886), 33 Ch. D. 16. 
Annee :—Folld. Lavery v. Pursell (1888), 39 Ch, D. 

508. entd. Re Patent Ivory Manufacturing Co., How 

v. Patent Ivory nig a Co. 41888). 88 Ch. D. 156; 

Re Johannesburg Hotel Co. (1890), 6 T. L. R. 360 ; Bago 

Pneumatic Tyre Co. v. Clipper Pneumatic are Co., [1902] 

1 Ch. 146; Steel Manufacturerers’ Nicke Syndicate v. 

Soc. Generale d’ Explorations Coloniales & Consolidated 

Nickol Mines (1903), 48 Sol. Jo. 178; Barker v. Stickney, 

[1918] 2 K. B. 356. 

862. ——- ———.] — Held: the jurisdiction to 
give damages in substitution for or in addition 
to specific performance has not been extended 
to cases where specific performance could not 
possibly have been directed & accordingly the 
contract having from lapse of time become at 
the hearing incapable of specific performance the 
equitable doctrine of part performance, as avoiding 
the operation of Stat. auds, did not enable 
pltf. to obtain relief in damages. 

As is well known, the Ct. of Chancery would not 
grant specific performance of an agreement for a 
holding for a year, the reason being that it was one 
of those matters which were best dealt with by 
damages (Cuitry, J.).—LAVERY v. PURSELL 
(1888), 39 Ch. D. 508; 57 L. J. Ch. 570 ; 58 
L. T. 846; 37 W. R. 163; 4T. L. R. 353. 
Annotation :—Refd. Jarvis v. Jarvis (1893), 63 L. J. Ch. 10. 

863. In event of specific performance be- 
coming impossible—Failure to procure licence to 
underlet.|—A., a lessee under a lease containing 
a covenant not to assign or underlet without a 
licence from the lessor, & a proviso for re-entry on 
breach of the covenant, agreed to grant an under- 
lease, but his lessor requiring a consideration for 
a licence which A. considered excessive, he, A., 
refused to complete. In a suit by the proposed 
underlessee against A. for specific performance, the 
ct. made a decree for specific performance, with a 
reference as to damages in case deft. should be 
unable to procure the licence. In every case 
where there is a valid contract & an unexceptional 
subject, & the parties are under no disability, the 
ct. has power to decree damages.—HILTON v. 
TIPPER (1868), 18 L. T. 626; 16 W. RR. 888. 
ainnotation -—Refd. West v. Gwynne (1911), 80 L. J. Ch. 578. 





(6) Damages in addition to Specific Performance. 


864. Power of court to award—Failure to build 
house & accept lease.|—-Pltf. agreed to grant a 
lease to deft., when & so soon as he, deft., should 
have built a new house onthe land; & deft. agreed 
to accept such lease when required, & by a certain 
day to igre down an old house then standing on 
the land, & build a new one on the site :—Held: 
Chancery Amendment Act, 1858 (c. 27), applied, & 
pitf. was entitled to damages for the non-building 
of the house, & to specific performance of the con- 
tract to accept the lease.—SoamEs v. EDGE (1860), 
John. 669; 70 E. R. 588. 

Annotations :—Distd. Norris v. Jackson (1860), 1 John. & H. 
319. Consd. Middleton v. Magnay (1864), 2 Hem. & M. 
233. Folld. London Corpn. v. poutheate (teen): 38 
L. J. Ch. 141. Consd. Elmore v. Pirrie (1887), 57 L. T. 333. 
865. ——- ———.] An ment for a lease 

of certain premises containing a stipulation that 

the lessees should execute certain building works, 

& that the lessors should advance £1,000 on mtge. 

to a limited co., was executed by the directors & 

secretary of the co. as lessees. The £1,000 was 
advanced, & the lessor, plitf., has in correspondence 
treated the co. as liable to perform the stipulations 
of the agreement, & evidence was given that the 





account, in the nature of an ingul M‘NvULTY ov. HAMILL (1815), Beat. 544. 
nium damn was directed —IR. 
r. ———~ Fatlure of tenant to re- 


iietead. of aspocific ” performance.—— 


build & repair.}--RUSHBROOKE _ ¢. 
| O'’SULLIVAN, {1908} 11. R. 232.—IR. 


Part [J.—AGREEMENTS FOR LEASE. 


directors & secretary were trustees of the benefit 
of the agreement for the co, :—Held : nevertheless, 
the directors & secretary who signed the agreement 
were personally liable, & decree made for specific 
ormance of the agreement to take a lease, 
ut specific performance of the building stipula- 
tions refused, & an inquiry as to damages ted 
In respect thereof.—Kay v. JOHNSON (1864), 2 
ae M.118; 71 EB. R. 406. 
-——~ ——.]— Deft. agreed with pltfs. 
mes en aey fe pul down or sete & ule 
v one on the site, agreeably to to be 
submitted by pltf.’s contractor, & Sander the 
inspection & to the satisfaction of their architect ; 
& pltfs. agreed, when the new building should be 
completed, to grant a lease of the premises for 
& certain term at a fixed rent, deft. agrecing to 
accept such lease when required. A demurrer 
to a bill praying specific performance & damages 
was overruled on the ground that pltfs. waiving 
the specific performance of that part of the agree- 
ment which related to the building of the house, 
might be entitled to damages for the breach thereof, 
& to specific performance of the other part, viz., 
the contract to accept the lease. Such waiver 
might be made at the bar & need not be offered by 
the bill. Semble: though the contract did not in 
terms so provide, the lease which pltfs. were 
entitled to call on deft. to accept might contain 
covenants to build in accordance with the spirit 
of the contract.—LONDON CORPN. v. SOUTHGATE 
ae 38 L. J. Ch. 141; 20 L. T.107; 17 WLR. 


867, Agreement to let house & do repatirs.} 
—Pltf. having agreed to take a house for three 
years, & defts., having agreed to put the same in 
substantial & decorative repair, & kcep the same 
so during the term; & defts., having refused to 
perform their contract, specific performance was 
decreed, with an inquiry as to whether the agree- 
ment as to decorative repair had been performed, 
& if not, that damages should be awarded. — 
SAMUDA v. LAWFORD (1862), 4 Giff. 42; 6 1. T. 
890; 273. P.86; 8 Jur. N.S. 739; 66 1. R. 612, 

868, ——- -——-_ Delay in ae ativan de — 

~& 
10 





MIDDLETON v. GREENWOOD (1864), 2 De G. 
Sm. 142; 3 New Rep. 694; 10 L. T. 119; 
Jur. N.S. 350; 46 EB. R. 329, L. JF. 

-tnnotation :-—Consd. Elmore r. Pirrie (1887), 57 L. T. 333. 


869. Agreement to let house for use in 
particular trade—Damages for loss of profits from 
trade.|— (1) A memorandum of agreement to 
grant a lease not stating any time for the commence- 
ment of the lease, construed as an agreement for a 
lease to commence immediately from the date of 
the agreement, & held sufficient under Stat. 
Frauds. (2) Pitf. agreed with deft. to take a 
lease of premises belonging to deft. for the purpose, 
as deft. knew, of carrying on a trade which pltf. 
was about to commence. In consequence of 
deft.’s wilful refusal to fulfll] his agreement, pltf. 
was unable for fifteen weeks to commence his 
trade :—Held ; in addition to judgment for specific 
performance of the agreement, damages must be 
awarded in respect of pitf.’s loss of profits from his 
trade during the fifteen weeks; & £250 damages 
were awarded.—JAQUES v. MILLAR (1877), 6 
Ch. D. 153; 47 L. J. Ch. 544; 37. T. W513 25 
a. R. 846; sub nom. JACQUES v. MILLAR, 42 J. P. 

0. 





Annotations :—<As to (1) Overd. Marshall v. Berridge (1841) ° 
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19 Ch. D. 333. Consd, Wood v. Aylwood (1887), 57 L. T 
54. Retd. Re Lander & Bagloys Contract, 118998 Ch. 41. 
da to (2) Oonsd. Woeloy 0. Walker rat, 38 a] T. $84; 


* Royal Bristol! Permanent 5 ; 

35 Ch. D. 390; Tones 4. Garditer MOGs bce ee 

870. Measure of -— Rent payable while 
lessee out of pees. ~——-Deft. boing the owner 
of a piece of building land, which he held under 
restrictions as to the kind of buillings to be 
erected thereon, signed a receipt for £5 embodying 
an agreement for a lease for ninety-nine years. 
The receipt stated that a rent of £20 should be 
payable quarterly, & that the ground rent should 
commence from a fixed date, but did not state 
when the lease should commence. In giving 
judgment for specific performance :—Held : 
(1) the expression ‘‘ ground rent” in the agree- 
tent did not import any stipulation that the land 
should be built upon, &, therefore, did not imply 
the execution of a future building lease ; (2) the 
lease was to commence from the time when 
the ground rent began to be payable; & (3) the 
damages payable in respect of the breach of the 
agreement were a sum equivalent to the rent pay- 
able during the time that pltf. was kept out of 

ossession.— WESLEY v, WALKER (L878), 38 1. PT. 
284; 26 W. R. 3638. 


871. ---— Abatement of rent during non- 
per roemence:|=<iya™ v. ‘Rey (1881), 25 Sol, Jo. 
371 
alnnotation : Refd. Rowe rv. London Schou) Bount (1887), 

36 Ch. DD. 61D, 

Srct. 0. -STAMPS, 


SUB-sECT. 1,- NECENSITY FOR. 

See Stamp Act, 1891 (¢. 39), #8. 72-75 (1); 
Finance (1009 10) Act, LV10 (ce, 8), &, generally, 
REVENUR, 

872. Minute of term of letting by auction § - 
Signed by auctioneer.) —A written paper, signed 
oy the auctioneer, & delivered to the bidder, to 
whom lands were let by auction, containing the 
description of the lands, the term for which they 
are let to the bidder, & the rent payable, muat be 
stamped pursuant to Probate & Legacy Duties 
Act, 1808 (c. 149).-—Ramsnporrom v. MORTLEY 
(1814),2 M. & S. 445; 105 EK. RR. 446. 


Annotations: Distd. Doo d. Marlow or. Wiggins (1845), 
4Q. H. 367. Apld. Glover v. Halkett (1557), 2 TL. & N 
487. Refd. Hawkins v. Warre (1825), $3 B. & CL OHA; 


Hughes v. Budd (1840), 4 Jur. 654. 

873. Not signed by auctioneer.|-—A written 
paper, dclivered by the auctioneer to the bidder, 
to whom lands were Iet by auction, containing the 
description of the Jands, the term for which they 
were let to the bidder, & the rent payable. but not 
signed by the auctioneer or any of the parties :-— 
Held: not to be such a minute of the agreement. as 
was required to be stampod, pursuant to Probate 
& Legacy Duties Act, 1808 (c. 149), nor such a 
writing as would exclude parol evidence, Lease 
dated two days before release good to support 
release which refers to a lease as of the day next 
before the date of release.— RAMSBOTTOM — v. 
TUNBRIDGE (1814), 2 M. & 8S. 431; 105 EB. RB. 442. 


Annotaliona :- -Folld. Hawkins +. Warre (1825), 3 OB. & ©, 
BOO. Poe d. Marlow +. Wiggins (1845), 4 GQ. HK. 
367. fd. Duftill n. Xpottiswoode (1824), 20. & P. 434; 
Strother ». Karr (1826), 5 Blug. 136; Whitford ». Tntin 
(18554), 4 Moo. & S. 166. 


874. Bill of exchange incorporating agreement.| 
—A bill of exchange expressing the terms of an 








PART II. SECT. 


9, SUB-SECT. 1. 


t reement under hand.}-~An agreement for a leasc, though under hand & not by deed, aust bo stamped.—GIvEN v 


~ Ag yr hand.) 
DERHAM (1887), 5 N. Z L. KR. 454 (8. C.).—N.LZ. 
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Sect. 9.—Stamps: Sub-sects. 1 & 2,4. & B.; sub- 
sects. 8&4. Part III. Sect. 1: Sub-sects. 1, 
2,3 & 4, A.] . 


agreement between a landlord & incoming tenant, 
cannot be read in evidence without an agreement 
te oe aOEeON v. SmirH (1822), 3 Stark. 
Annotation :—Bat Millen v. Dent (1847), 16 L. J. Q. B. 


es Offer only.]|—Drant v. Brown, No. 879, 
8 


876, -| — Deft.’s steward proved that a 
lease had been executed by deft. but not by pitf., 
the terms of which had been reduced into writing 
by the assent of both poe & he stated that to 
be the final agreement between the parties. Pitf., 
in order to negative this statement, tendered in 
evidence another unstamped paper in the hand- 
writing of deft.’s steward, the effect of which was 
to show that it was subsequently proposed by him 
that pltf. was to hold at a rent Jiffersnt from that 
mentioned in the lease :—Held: as this paper was 
not signed by the parties, it did not amount to an 
agreement or minute of an agreement, but to a 
proposal only, & therefore it did not require a 
stamp, & was properly received in evidence.— 
HAWKINS v. WARRE (1825), 8 B. & C. 690; 5 
Dow. & Ry. K. B. 512; 107 E. Rt. 889. 
es la -—Refd. Mathoson rv. Ross (1849), 2 H. L. Cas 


877. -}—In order to establish a derivative 
settlement by renting a tenement, an unstamped 
document was tendered in evidence. It was in 
form a proposal by A. to become tenant of B. on 
certain terms. <A. occupied as tenant from the 
time of the proposal; & B. afterwards wrote to 
his agent a formal acceptance of the terms proposed 
by A.: but that acceptance was never communi- 
cated to A.:—Held: the document was admissible 
without a stamp.—R. v. ST. J AMES’8, WESTMINSTER 
(1852), 18 L. T. O. 8. 222; 167. P. 745. 

878. .J—If, after two parties have orally 
agreed to certain terms, one of them desires that 
these shall be put into writing, & the other writes 
them out in the form of a proposal, which is orally 
accepted ; this, though necessary to be put in as 
matter of evidence, does not require a stamp as an 
agreement.—LAING v. SMITH (1862), 3 F. & F. 07. 

879. Acceptance.|-——A. entered into a written 
agreement with B. for the hire of a piece of land 
for the purpose of making bricks. OC. afterwards 
made an offer in writing to let another piece of land 
to A. upon the terms contained in the agreement 
between him, A. & B., & at a subsequent time A. 
verbally accepted this offer. In an action by C. 
for a breach of some of the terms of this contract : 
—Held: the written offer made by C. was 
adinissible in evidence without being stamped. 

This was a mere proposal ; if it had been accepted 
by writing, that must have been stamped, but bein 
accepted by ee the agreement was in law a paro 
agreement (lloLRoyD, J.).—- DRant v. BROWN 
(1825), 3 B. & C. 665; 5 Dow. & Ry. K. B. 582; 
3L.J.0.8. K. B. 11]; 107 E. R. 879. 


«fnnotationes :-—Distd. Turner 0. Power (1828), 7 B. & C. 625. 
Consd. Hudspeth v. Yarnold enon) 9 C. B..625; Ward 
v Londesborough (1852), 12 C. B. $52. Refd. Bowen v. 
Fox (1828), 2 Man, te K. 8.167: Chanter vr. Dickinson 
(1843), 3 Man. & G. 253; Chadwick e. Clarke (1845), 1 
©. B. 700; Clay t. Crofts (1851 .T. O. 8. 283; 
Hogarty & Clark v. Milne & Smi h (1854), 18 Jur. 4b6: 
Smith v. Neale oe 2C. BN. S. 67. entd. Williams 

v. Lake (1859), 6 Jur. N. 8. 45. 


880. Approval of draft agreement.) — A draft 
agreement for a lease had on the back of it the 
maaan 2 memorandum, ‘‘ We approve of this 
draft,” & this was signed by the parties :—Held : 
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it did not require any stamp.— Dog d, LAMBOUEN 
fi pene ea hai . Wea Geis) "1. B. 700 
LOns i—, } ck v. 8 . B. “ 
ed. Thorn bary v. Bevill (1842), 1 ¥. & C. but Cas. 554. 
881. Surrender of old lease—In consideration of 
fine & new lease.|—On surrender of a lease for 
lives, us porting to be made in consideration of 
£120 & of a new lease to be granted to the sur- 
renderor for his life, the deed does not require an 
agreement stamp in addition to the ad valorem 
stamp; the ey aie for a new lease not be 
a ‘‘matter or thing besides what”’ is ‘‘ inciden 
to the sale & conveyance,” within Stamp Act, 
1815 (c. 184), sched., Part I., title Conveyance.— 
Dor d. PHitiipes v. PHILLiprs (1840), 11 Ad. & El. 
796; 3 Per. & Dav. 603; 113 BE. R. 616. 


SUB-SECT. 2.—AMOUNT OF STAMP. 
A. How Calculated. 


882. Rent— Not value of occupation.] — DoE 
d. MARLOW v. Wiaains, No. 157, ante. 


B. Sufficiency of Amount. 
See REVENUE. 


SUB-SECT. 3.—ADMISSIBILITY OF UNSTAMPED 
AGREEMENT. 
a generally, EVIDENCE, Vol. XXII., pp. 263 
el seq. 

883. General rule — Inadmissible.] — A joint- 
stock co., of which pitf. & deft. were both directors, 
occupied a house belonging to pltf. <A draft 
agreement, prepared by pltf.’s attorney, was 
submitted to the solrs. of the co. & by them 
approved & returned ; &, at a subsequent meeting 
of the directors, a resolution was made empowering 
the solrs. to sign the agreement on behalf of the 
co. The agreement, however, was never executed. 
In debt for use & occupation pltf. offered the draft 
in evidence not as an agreement binding per se, it 
being neither dated, stamped, nor signed, but for 
the purpose of showing that the occupation of the 
premises was to be by the other directors, exclusive 
of himself :—Held: the draft was inadmissible, 
for want of a stamp inasmuch as it could only 
be relied on as proof of the special agreement, 
pltf.’s position precluding him from poeeagsVerees: 
an action against a co-director upon an implie 
contract.—CHADWICK v. CLARKE (1845), 1 C. B. 
700; 14L. J.C. P. 283; 5L. T. O. S. 174; 9 
Jur. 539; 1385 KE. R. 717. 

884. .]— The terms of the tenancy 
were contained in an agreement signed by deft., 
& by one of two tenants in common, this action 
being by the exor. of the other tenant in common. 
The agreement, being unstamped, was inadmissible 
in evidence.—WILTON v. DUNN (1851), 16 L. T. 
O. 8. 125, 365. 

885. Stamped agreement incorporating un- 
stamped lease.|—-By a paper entitled a memo- 
randum of agreement, signed by pltf. & deft., it 
was recited that deft. & W. had agreed to abandon 
the annexed contract for taking & letting certain 
lands; that pitf. & deft. agreed, the former to 
take, the latter to let, the lands, upon the con- 
ditions contained in the annexed contract; ‘‘ The 
said rent to be annually paid by quarterly pay- 
ments, & to be in amount £220; & we further bind 
ourselves to the other to execute a similar agree- 
ment to the one recited & referred to.’’ This 
agreement had a £3 stamp. The annexed 
ment had no stamp, & was, in effect, a lease from 
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deft. to W. out arly the terms of the 
tenancy, etc.:—Held: the stamped agreement 
incorporated the unstamped one, & the two 
together might be given in evidence as a lease on 
the terms contained in the unstam one.— 

E v. CHESLYN (1835), 4 Ad. El. 225; 
1 Har. & W. 768; 5 Nev. & M. K. B. 652; 5 
L. J. K. B. 113; 111 EB. R. 772. 

886. Unstamped counterpart — Original 
stamped.)—If pltfs. put in one part of a written 
agreement for a lease which is signed by deft. only, 
& is duly stamped, deft. may put in the other part 
of the agreement, which is signed by one of pltfs. 

for self & the other exors.,” although that part 
of the agreement is not stamped.—TURNER v. 
HARDEY (1842), Car. & M. 449, N. P. 

Annotation :-—Retd. Wright vr. Webb (1846),7 L. T.O S 433 

887. To show terms of collateral agreement.|— 
Where a document, void as a lease, is tendered in 
evidence to show the terms of a collateral agree- 
ment it requiries a stamp as an agreement.— 
GOLDEN v. TaAYLor (1860), 2 F. & F. 110. 

888. Document invalid.}— An agreement in 
writing for a lease by a married woman, not 
regarding the husband, must, if tendered in evi- 
dence, be stamped although not valid as an 
agreement, as it purports to be an agreement.— 
GROVER v. LEwis (1862), 3 F. & F. 266. 

Document amounting to proposal only.}—-See 
Nos. 876, 879, ante. 

Document amounting to acceptance.) — Sce 
No. 879, 


SUB-SECT. 4.—Lostr AGREEMENTS. 

889. Presumption as to stamping——Onus of proof 
—When onus shifted.|— Where an instrument, 
an agreement for a lease, has been lost, the 
rule is to presume that it was duly stamped, 
& the onus of proving the contrary lies upon 
the party who objects that the lost document 
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was unstamped; but where circumstances are 
proved which raise a strong presumption that 
the document was never stamped, the burden of 
proving it to have been stamped lies on the party 
adducing secondary evidence of the lost instrument. 
Where a lost instrument is shown to have been 
unstamped, secondary evidence of ita contents 
cannot be received. Where there has been a 
treaty & a subsequent written agreement, the 
parties cannot, after the loss of the written agree- 
ment, rely on the treaty & part performance, as 
& parol agreement in part performed. When 
pltf. relies upon an agreement admitted in deft.'s 
answer, such admission must be distinct & clear, 
so that the ct. can, with reasonable certainty, 
make out the terms of the contract it is asked to 
enforce. The answer may be read on the question 
of costs, but evidence not used on tho hearing 
cannot be looked at.—Smirnu v. HENLEY (1844), 
1 Ph. 381; 13L. J. Ch. 221; 314. T. 0.8.49; 8 
J.P. 228; 8 Jur. 484; 41 EB. RR. 680, LC, 

Annotation - Refd. Blair v. Ormond (1847), 1 De GQ. & Sm. 


_ See, generally, Evipencr, Vol. XXIL, 
p. 272, Nos. 2571-2577, 

890. Agreement unstamped — Admission of 
secondary sila a eve agreoment in writing, 
unstamped, for the Jetting a tenement at a certain 
rent, having been lost: -Jleld: parol evidence 
of its contents was not admissible, for the sake of 
proving pina f the value of the tenement.--- 

{. vw CASTLE MORTON (INHABITANTS) (1820), 3 
LB. & Ald. 588; 106 FE. R. 776. 


Annotations : —Expld. RN. v. Holy Trinity, Kingston-upon- 
Hull (1827), 7 Bo & C. 6LL; Strother «. Barr (2828), 5 
Hing. 136; Matheson «. Rows (1880), 2 He lL Cas, 286. 
Refd. Hart «. Hart (18141), J Hare, 1, Crowthere Solomons 
(1848), 6C BH TSS, 


891. ——- ——-.]—ASmirn rv. Heniny, No. 889, 
ante, 
Vol 


et eee cnamemeiiiieaaal 


}-- See, generally, EVIDENCKH, 


XXIL., p. 275, Nos. 2615-2021, 


Part {11.—Leases. 


Sect. 1.—CAPACITY TO GRANT AND TAKE 
LEASES. 


SuB-SECT. ].—ALIEN&#. 
Right to acquire property.)—See ALIENS, Vol. 
IJ., pp. 134-138, Nos. 97-129. 


eet ae set ares 


SuB-SECT. 2.-—CHARITIES. 
Grant of lease by charity.J—See CiARITIES, Vol. 
VILL, pp. 280, 360, Nos. 536, 1567-1578. 
Length of term.]—— See CHARITIES, Vol. VIIE, 
pp. 360, 361, Nos. 1578-1508. 


Renewal.}— See CHariTies, Vol. VIII., pp. 
361, 362, Nos. 1599-1611. 
Rent.J—See Cuanities, Vol. VIIJ., p. 362, 


Nos. 1612-1634. 
Leases to trustees.|—See Cuaritigs, Vo]. VIII, 
p. 862, Nos. 1635-1637. : 
Leases by ne cree Pea CHARITIES, Vol. 
VIIL., pp. 362, 363, Nos. 1638-1644. 
Improvements by lessees.!—See CHARITIES, Vol. 
VIII., p. 368, Nos. 1645-1657. 





PART Ill. SECT. 1, 





Sun-skeT, 3.0 COMPANIES. 
Companies generally, aee COMPA Nies, Vola. IX. X. 
Leases by railway companies.|— Serr HAILWwAyn. 
Acquisition of property by lease.|—— Scr Com- 

PANIES, Vol. IX., pp. 664, 665, Nos. 4125-4125, 
Liability of directors.)--Sce CoMPANINS, Vol. 
IX., p. 483, No. 3170, 


tes ee re a 


SUB-SECT. 4.—-Co-OWNERS, 
A. In General. 


892. Right of one to bind others.)—A marricd 
woman, with the concurrence & in the presence 
of her husband, signed an agreement in writing 
to grant a lease. At the date of the agreement it 
was believed by all parties that she was entitled 
to two-thirds of the property for her separate use, 
& that the remaining one-third belonged to her 
brother in India, whose concurrence it was repre- 
sented that she could procure. It waa soon after- 
wards discuvered that the wife was entitled to one- 
fourth only for her separate use; that to another 


cael 


SUB-SECT. 4.--A. 


‘ aband & wife—Tenants by entiretics.}—A lease for life to a husband & wife makes them tonants by entiretier, 
jé that the wicie accrues to the survivor.—Lxircn v. MCLELLAN (1883), 2 O. 1. 587. -CAN. 
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Sect. 1.—Capacity to grant and take leases: Sub- 
sect. 4, A., B., C. & D.] 


fourth she was entitled absolutely ; that another 
fourth had belonged to a deceased sister of the wife ; 
& that the remaining fourth belonged to the 
brother in India. The fourth which had belonged 
to the sister was purchased by the husband soon 
after the state of the title was discovered. Upon 
a bill for specific performance against Raebana & 
wife :—Held: there could be no decree against 
her in personam ; & her agreement did not bind the 
husband as to the interests in the property which 
he had at the date of the agreement or which he 
afterwards acquired.—AYLETT v. ASHTON (1835), 
1 My. & Cr. 105; 5L. J. Ch. 71; 40 BK. R. 316. 
Annotations :—Refd. Johnson v. Gallagher (1861), 3 De G. F. 
& J. 494. Mentd. London Chartered Bank of Australia 


v. Lempriére (1873), L. R 572; Atwood vt. 
Chichester (1878), 26 W. R. 320. 


B. Coparceners. 


Coparceners generally, see REAt. PROPERTY. 

893. Right of one to lease own share.|—One 
coparcener may let her moiety, yielding the moiety 
of the accustomable rent.—MountTsoy’s (LORD) 
OASE 1589), 5 Oo. Rep. 3b; 77 E.R. 52. 
Annotations :— Refd. He Aldam’s S. K., [1902] 2 Ch. 46. 

Mentd. Worcester’s (Dean & Chapter) Case (1606), 6 

Co. Rep. 37a; Gee v. Kreedland (1626), Cro. Car. 47; 

Orby v. Mohun (1706), Freem. Ch. 2913 Scott v. A’Chez 

(1743), Park. 21; Taylor d. Atkynsa v. Horde (1757), 1 

Burr. 60; Wolferstan v. Lincoln (3 pee 2 Wils. 174; 

Doe d. Bartlett v. Rendle (1814), . . & & 99; Doe d. 

Vaughan v. Meyler (1814), 2M. & S. 276; Doe d. Shrows- 

bury v. Wilson (1822), 5 B. & Ald. 363; Yoo d. Douglas 

#, Lock (1835), 2 Ad. & El. 705; Delacherois v. NDelacherols 

(1864), 4 Now Rep. 501. 

894. Effect of lease by one of whole.]—Reric- 
NOLD’S CASE (prior to 1598), cited in 2 Cro. Eliz. 
at p. 615; 78 Kh. R. 856. 
att ton :~-Refd. Doo ad. Rocd + Taylor (18348), 5 B. & 


895. -} If one of two coparceners of a 
house make a Icase of “ all that my house, etc.”’ 
the entire house passes.—GERRY v. HOLFORD 
(1598), 2 Cro. Hliz. 615; 78 E.R. 856. 

Antic -~-Consd. Doe d. Roed v. Taylor (1833), 5B. & Ad. 
Ld. 

896. ——-.]|—-WEEKS v. BircH, No. 220, ante. 

897. Effect of lease by all—-- Lease by each of 
own share.|] — MILLINER v. ROBINSON (1600), 
oe ty ; 72 EK. R. 837. 

Annotations -— Dbtd. Boner v. Juner (1701), 1 Lid. Raym. 
726. Refd. Doe d. Campbell v. Hatntilon (1849), 13 
Q. B. 977. Mentd. Luddington v. Kime (1697), 1 Ld. 
Raym. 203; Bamfield «. Popham (1703), Holt, K. B. 
233; Doe d. Burrin v. Chariton (1840), 1 Man. & G. 420; 
Beauchant v. Usticke, [1880] W. N. 14; Re Bird & 
Barnard’s Contract (1888), 59 L. T. 166. 
898. --——.]— BONER v. JUNER (1698), 1 Ld. 

Raym. 726; 91 H.R. 1385, N. P. 

899. Necessity for all to join.] — Semble: co- 
parcencrs must all join in a demise.—Dor d. 
eget tv. WILLIAMKON (1845), 6 L. T. O. S. 





C. Joint Tenants. 


Joint tenancy generally, see REAL PROPERTY. 
Sec, now, Law of Property Act, 1925 (c. 20), 8. 36. 
900. Nature of demise by joint tenants.]— 

When joint tenants join in a lease, each demises 

his own share (LORD TENTERDEN, C.J.).—DOok d. 

ASLIN v. SUMMERSETT (1880), 1 B. & Ad. 135; 

8]... J.0.8S. K. B. 369; 109 BE. R. 738. 

Annolalion :~-Expld. Re Viola's Indenture of Lease, 
Humphrey v. Stenbury, eee 1 Ch. 244. 
eilon (i845), 6 Aton & G. 672 Oo M 
10 L, T. 854; Bolanoy v. Kelly (1871), 24 ht ce ea 
901. Right of surviving lessor.) — Hensrrean’s 

Oask (1504), 5 Co. Rep. 10a; 77 EB. R. 63. 

Annotation :—Mentd. Manby v. Scot (16638), 1 Keb. 482. 


LANDLORD AND TENANT. 


902. When lessees take as joint tenants.|— 
A lease for years is made to two et cuilibel eorum, 
this is a joint lease & the words cutlibet eorum are 
void; ... but a power to sell, let, etc., to two 
persons et cuilibet corwm is good, for there is no 

rofit.—SLINGSBY’S CASE (1588), 5 Co. Rep. 18b ; 
enk. 262; 77 E.R. 77; eub nom. ANON., 2 Leon. 

47; sub nom. BECKWITH’S CASE, 3 Leon. 160, 

Ex. Ch. 

Annotations :-—Consd. Anderson v. Martindale (1801), 1 
East, 497; Hopkinson v. Lee (1845), 6 Q. B. 964. Refd. 
May v. Woodward (1677), Freem. K. B. 248; Spencer ¢. 
Durant (1688), 1 Show. 8; Johnson v. Wil 
Willes, 248; Enys v. Donnithorne (1761), 2 Burr. 1190 ; 
Scott ». Godwin (1797), 1 Bos. & P. 67; Collins v. Prosser 
(1823), 3 Dow. & ty. K.B.112; Withers». Bircham (1824), 
3, J. 0. 8 K. B. 30; Servante v. James (1829), L. & 

Welsb. 54; Lane v. 


Drinkwater (1834), 5 Tyr. 40; 
Bradburne v. Botfield (1845), 14 M. & W. 559; Ke rt 
v. Watson (1849), ’ 


3 Exch. 716; White v. Tyndall (1888 

13 App. Cas. 263. Mentd. Crabbe v. Tooker (1626), 
Poph. 204; Hemming v. Brabason (1660), O. Bridg. 1; 
Eccleston »v. eon (1668), 2 Keb. 338; Vernon . 
Jefferys (1740), 2 Stra. 1146; Foley v. Addenbrooke (1843), 
4 @. B. 197; Haddon v. Ayers (1858), 1 E. & E. 118. 
903. 


.|—MELLOWs v. May (1602), Cro. 
Eliz. 874 ; Moore, K. B. 636; 78 E. R. 1099. 


Annotations :~—-Mentd. Hamerton v. Stead (1824),3 B. & C . 
478; Doo d. Biddulph v. Poole (1848), 11 Q. B. 713. 


904. Lease by one joint tenant — Binding on 
survivor—Lease to commence on death of lessor.}— 
SUARPNER v. HARDENHAM (circa 1590), Moore, 


K. B. 395; 72 E. R. 650. 
Anniation :-~ Refd. Harbin v. Barton (1601), Moore, K. B. 
395. 


905. ——.|—A husband mean make 
a lease of lands held in joint tenancy with his wife 
to commence after his death & it will be good 
though the wife survive.—GRUTE v. LOCROFT 
(1592), Cro. Eliz. 287; 78 E. R. 541; sub nom. 
GROWTE v. LOWCROFT, Moore, K. B. at p. 395 ; 
sub nom. GUTTER v. LOCROFTS, Gouldsb. at p. 187. 

aE :~—Refd. Harbin v. Barton (1601), Moore, K. B. 


906. ——.] — LJARBIN v. BARTON 
(1601), Gouldsb. 187; Moore, K. B. 395; 3 Bulst. 
at p. 1381; 75 EB. i. 1083. 


Annotations :—Apprvd. & Expld. Danicl v. Waddington 
(1615), 3 Bulst. 130. Refd. Whitlock v. Horton (609) 


























oo Jac. 91; Smaleman v. EKigburrow (1616), 3 Buls 
af y . 
907. .}— If one of two joint 


tenants make a lease for years, to begin after his 
death, it will bind his companion. 

The words ‘‘ covenant, grant & agree’ that he 
should have the land for so many years, are apt 
words to make a lease for years, & cnure as a lease 
(per CuR.).—WHITLOCK v. Horron (1605), Cro. 
Jac. 91; 79 KE. R. 783; sub nom. WHITLOCK v. 


HARTWELL, Moore, K. B. 776. 
Annotation :-—Mentd. Boson v. Sandford (1690), 1 Show. 101. 


908s. -——- ——— ——..|—- A. & B. are joint 
tenants. A. makes a lease for E ests of his moiety 
to commence upon his death if B. shall so long live. 


This is a severance of the joint tenancy & the lease 

will bind B. if he survives.—CLERK v. CLERK 

(1694), 2 Vern. 323; 1 Eq. Cas. Abr. 293; 23 

E. BR. 809. 

Annotation :-—Refd. Gould v. Kemp (1834), 2 My. & K. 304. 
909. -}— ANON. (undated), Plowd. 

Queries 41 ; 75 K. R. 915. 

. .|}—If a bargainee before en- 
rolment make a grant of the lands to another, & 
afterwards the first deed of bargain & sale is en- 
rolled within the six months it is good. If one 
joint tenant bargain & sell the land, & before en- 
rolment the other dies, his part shall survive.— 
BELLINGHAM v. ALSOP (1604), Cro. Jac. 52; 79 
E.R. 44. 

Annotations :—Mentd ©. Isham (1628), Het. 81; 
: te v. Ber 


. Norris 
Flower v. Baldwin (1631), Cro. Car. 217 ; v. kloy 
(1686), O. Bridg. 527; Perry 0. Bowes (1682), 1 Vent. 360. 














Part III.—Leasss. 
ears made by 
against 


one joint tenant for life, this shall 
the survivor (COKE, 
BURROW 


good 
C.J.).—SMALEMAN v, EIG- 
(1616), 3 Bulst. 272; Cro. Jac. 417; 


J. Bridg. 42 ; 1 Roll. Rep. 401: 81 E. R. 22 
Annotation -—WMentd. Hill v. Saunders (1824), 9 nae C.P. 


912. ——— As to own moiety.|—Joint tenant ma 
lease his moiety.—CaRTWRIGHT’S CASE (1598), 
cited in 1 Vent. at p. 186; 86 E. R. 98 ; sub nom. 
Bonp v. CARTWRIGHT, 2 Roll. Abr. 453. 

notations :—Retd. Putt v. 

135; Sacheverell v. Walker (dil) Peon ep. <u 

913. One may lease to others.) — One joint 
ce make . Jease to the other (PoPHAM, 

-J.).——-JAMES v. PORTMAN (1593), 23 
74 BE. R. 930. ca epee eas 
Si ad :—Consd. Cowper v. Fletcher (1865), 6 B. & &. 


914, ——— Subsequent lease by others.]—A., B. 
& C. being joint tenants for years, C. lets her part 
to B. & then A. & B. join in a lease for years of the 
entire land: qu.: if a declaration in ejectment can 
be maintained on this Iease.—JURDAIN t. STEERE 
(rd) re: aoe 83; 79 E.R. 71. 

nno a 3 yy ; . if 

NiGe a A a d. Worthington r. Weston 

915. ——— With usual Incidents of reversion— 
& right to ee of two joint tenants may 
demise his part to the other with the usual incidents 
of a reversion & right to distrain. 

Where one of three co-exors. to whom land was 
devised in trust agreed with the others to pay a 
rent for it & entered into possession & paid rent :— 
Held: the two might distrain for rent in arrear. 
Semble: the one was estopped from denying that 
he was tenant.—-COWPER v1. FLETCHER (1865), 6 
B. & S. 464; 6 New Rep. 145; 34 1L. J. Q. B. 187; 
12 L. T. 420; 20 J. P. 423; 11 Jur. N.S. 780; 
13 W. R. 7393; 122 F. RR. 1267. 


Annotations :-—Reftd. He Potter, Ec p. Park (1874), De 
Colyar’s County Court Cases, 235; Leigh v. Dickoson 


(1883), 12 Q. B. 7. 194. 

916. Severance of joint tenancy — What 
amounts to-—Marriage of female joint tenant.|— 
A joint tenancy in freeholds & leaseholds is not 
severed by the marriage of a female joint tenant. 
A subsequent demise by the husband of such 
female joint tenant & the other joint tenant will 
not effect a severance.— PALMER v. Ricu, [1897] 
1 Ch. 134; 66 L. J. Ch. 60; 75 L. T. 4843 45 
W. R. 205; 41 Sol. Jo. 111. 

917. -- - Lease to commence on death of 
lessor.]—-CLERK v. CLERK, No. 008, ante. 

918. —— Assignment of interest by joint 
tenant—Assignment not by deed.}—By an in- 
denture of lease one J. N. demised a houre to 
T. N. for a term of seventy-nine & a half years less 
ten days at the yearly rent of £180; & by an 
indenture made in 1895 between T. N., as vendor, & 
S. & C., as purchasers, the vendor, in consideration 
of the sum of £50, assigned the house “ untw the 
purchasers, their & each of their exors., adminis- 
trators, & assigns,’’ & the purchasers & each of 
them for himself, his heirs, exors., & adminis- 
trators, covenanted to pay the rent reserved by the 
lease. S. & C. entered into possession of the 
house & carried on business therein in co-partner- 
ship; but in 1900, for the purpose of dissolving 
the partnership, they entered into an agreement 
whereby C. retired from the partnership & assigned 
to S. all his interest in the lease of the premises, 
& C. undertook to execute a formal agreement, 
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913 1. One may lease to others.) —The 
awners of certain land who were joint 


this was a vali 
Sen. (1890), 16 V. 


tenant let the land to deft. 8. who waa 
himself one of the owners :---Held: 
atk 

de se 
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but no formal agreement was ever exccuted. 8. 
died in Feb. 1908, & at his death C. was still living. 
In an action by the assignees of the reversion 
against the executors of 8. to recover two quarters’ 
rent which had accrued due after the death of 8., 
C. being still alive :—Held: (1) the deed of 1895 
created in the purchasers 8. & C. a joint tenancy, 
at all events during their joint lives & the life of 
the survivor, & not a tenancy in common 3; (2) the 
agreement of 1900 not. having becn an assignment. 
by deed did not operate as a severance in law of the 
joint tenancy; upon the death of S, the whole 
interest at law passed by survivorship to C. & 
not to the exors. of S., & therefure there was no 
privity of estate between pltfs. as assignees of the 
reversion & the exors. of S. to enable pltfs. to 
maintain the action for rent. GODDARD v, LEWIs 
(1909), 101 L. T. 528; 25 T. L. R. 8h. 


D. Tenants in Cammon, 


Tenancy in common generally, see HEAL Pro- 
PERTY,. 

See, now, Law of Property Act, 1025 (c. 20), 
ss. $4-36; Settled Land Act, 1025 (c. 18), 8. 96. 

919. Whether joint lease can be created.}-— 
An ejectment cannot be maintained on a joint 
lease by tenant in) common. MANTLE ot. 
WOLLINGTON (1607), Cro, Jac, 1605 70 BK. R. 145. 


winnotatione :~-Retd. Heatherley ad. Worthington & Tunna- 
dine o. Weston (1764), 2 Wily. 232: Doe d. Campbell ev. 
labia as (1848), 18 QL. 9775 Boer « Boer (1552), 12 
Cc, BL. 60, 


920. -——.] —Tenants in common cannot make 
a joint lease. HEATHERLEY d. WORTHINGTON & 
'TTUNNADINE ¢. Weston (1704), 2) Wals. 282 35° 06 
Kh. RR. 783, 
Annotations : 

13 °Q. . Refd. Beer e Beer (1442), 12 

Thompson vo. Hakewtlll (665), 19 COC BON OS. TLS 

921. ——.] -(. & P. leased land jointly to IL, 
who covenanted with the two jomntly ; & a power 
of re-entry for breach of covenant was reserved to 
C. & P. jointly : but, in the lease, it appeared that 
C. & PL were tenants in common, Que: whether 
ejectment against EL., for breach of covenant, could 
be maintained on the joint demise of C. & Py. 
Held: (lord Denman, C.S., Enus, J.), if could ; 
(COLERIDGE, J., Wiaurmas, J.) it could not.- 
Dor d. CAMPRELL vt. HAMILTON (1610), 18 Q. RR, 
077; 104.0. Q. 8B. 90; Tt Jur. 516; 116 EB. KR. 
1536, 

Annotation - Retd. Boer ¢. Boer (1452), 10 dar 22°, 

922. Effect of joint lease Operates as several 
lease of interest of each.}] -~JOULMS v. - (16134), 
Brownl. 30; 123 bk. RR. Ont. 

Annolatune -- -Reld. Heatheriecy d, Worthington & Tanna- 
dine ¢. Weston (1769), 2 Wals. 2325 Beer r. Keer (1852), 
12. B. 60. 

923. — - -- —.)—CRAPDOCK v. JONES (1674), 
Brownl. 131; 123 1. BR. 712. 

Annotations: - Retd. Heatheriey d. Worthington & Tunna- 
dine vr. Wexton (1764), 2 Wik. 292; Heer ce. Moor (1852), 


12. 8. 60, 

924. ——- & confirmation of others.}-— 
When two tenants in conumon join in a lease, it 
operates as the several lease of each, & the con- 
firmation of the other; & it cannot be poe aK 
a joint demise. GyLes v. KEMPE (1677), Freem, 
K. B. 2385; 86 EB. R. 168. 

Annotation :~ Reta. Beer ev. Beer (1852), 12 C. Td. 60. 

925. -—--,j—A demise by tenants 
in common, though joint in its terms, operates as 
a separate demise by each tenant in common of 


Consd. Poo d. Campbell oe Hamilton (13849), 
(. fs, G0; 


eee 


we ~ 
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b. Lense erpired -- New 


tract. PARKER t. 
one personally.)- When a lease held 


271.—-AUS. 


lease lo 


a 
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Sect. 1—Capacity to grant and take leases: Sub- 
sects. 6, 7, 8, 9, 10, 11, 12, 18, 14 & 16.) 


instrument under a common seal.—SMITH v. 
ADKINS (1841), 8 M. & W. 362; 1 Dowl. N. S. 
129; 11L. J. Ex. 83; 151 E. R. 1078. 

‘Annotations -—Consd. Re Leeds Institute of Science, Art & 
Literature & Ieeds City Council, {1909} 1 Ch. 500. coe 
Doe d. eatnedel! Penbury v. Gower a dei), 18 ae 0. 8. 
135. Mentd. Ghislin v. Gregory (1848), 11 L. 8. 


.|—See CORPORATIONS, Vol. 
pp. 284, 285, Nos. 164-173. 

942, —— Effect of lease for lives to corporation.] 
oaae (undated), Plowd. Queries 28; 75 E. R. 
98. 





XITI., 


——— Application of Mortmain Acts.| — See 
Corporations, Vol. XIIIJ., p. 8371, Nos. 1025-1027. 
043. Personal liability of lessees—- Where cor- 
omen not empowered to accept.|—-An agreement 
been entered into between the owner of 
land & the churchwardens, overseers, & surveyors 
of the highways, for the letting to those officers 
of certain land for the Duper of parish gardens & 
allotments to labourers, which agreement purported 
to bind the churchwardens, overseers, & surveyors 
of the highways, their exors., administrators, & 
assigns, & successors in office, & under which the 
land had been used for the above purposes :-—~ 
Hrid: the interest in the land was not such as the 
churchwardens & overseers could take, under 
Poor Relief Act, 1819 (c. 12), s. 17, as a quasi 
corpn., & they became liable for rent in thcir 
personal capacity.—UtTirwatr v. ELKINns (1845), 
13M. & W. 772; 14 L. J. Ex. 131; 41. T. 0.8 
399; 95. P. 504. 


ean ap rtrttentean ton 


SuB-sECT. 7.—-THE CROWN. 

Crown leases generally.|—See CONSTITUTIONAL 
Law, Vol. XI., pp. 583-586, Nos. 843-852, 866- 
868. 

Lease of land in Duchy of Lancaster—During 
minority of Sovereign.|—See CONSTITUTIONAL LAW, 
Vol. XI1., p. 590, No. 913. 

Lease of land in Duchy of Cornwall.|——See 
CONSTITUTIONAL LAW, Vol. XT., p. 591, No. 924. 


SUB-»ECT. & LCCLESIASTICAL AUTHORITIES, 

Ecclesiastical leases generally.|—See Ecc Lest- 
ae Law, Vol. XIX., pp. 502-506, Nos. 3584- 
36 

Powers of diocesan chancellor to grant.|—Sec 
ECCLESIASTICAL LAW, Vol. XIX... p. 240, No. 217. 

Demise of benefice by way of charge.) — See 
ECCLESIASTICAL Law, Vol. XIX., pp. 413, 416, 
Nos. 2488-2490, 2511, 2512. 

Lease of mines. — See ECCLESIASTICAL Law, 
Vol. XIX., p. 511, No. 3716. 

Jurisdiction of ecclesiastical courts—As to validity 
of leases.|—See HCCLESIASTICAL Law, Vol. XIX., 
p. 821, Nos. 1214, 1215. 


Power of clergy to take.|—See ECCLESIASTICAL, 


Law, Vol. XIX., p. 365, Nos. 1825, 1826. 


SuB-sECT. 0.—EXECUTORS AND ADMINISTRATORS, 


944. Power to grant lease—Administration sub- 


sequently revoked.|—-Citation to repeal adminis- 


LANDLORD AND TENANT. 


tration, but the grant affirmed, upon which an 
appeal was sued, & both sentences repealed. A 
lease made by the first administrator in the mean- 
time, good.—SEMINE v. SEMINE (1673), 2 Lev. 
90; 83 E. R. 464. 


Annotations -—Mentd. 


Allen v. Dundas (1789), 3 Term Fep . 
125; Woolley v. Clark (1822), 1 Dow. & Ry. K. B. 


409. 





945. Executor of devisee.|——- NORTON v. 
HARVEY (1674), 1 Vent. 259; 86 E. R. 173. 

946. ——— ——-.]|—-WHI'FIELD v. How, No. 971, 
post. 

947. Term in excess of express power.|-— 





A. being possessed of premises for a term of years, 
bequeathed his interest therein to B. for his life, 
& then over; & appointed B. & two others, 
trustees & exors. of his will; with power to B. 
during his life, & to the survivors of the trustees 
after his decease, to lease the premises for any 
term not exceeding twenty-one years. At A.’s 
death, B. took possession of the premises, & 
granted a lease of them to C. for fourtcen years. 
with a further demise for forty-two years, reserving 
the rent to himself, his exors., administrators, & 
assigns ; contracting in his own name, without 
any mention of the other exors.; & appointed by 
will other trustees, in case of the death of the 
original trustees :—Held: these acts did not con- 
stitute an assent by B. to the legacy, & therefore, 
the lease to C., having been granted by B. in the 
character of exor., was valid.—DorE d. HAYES v. 
STURGES (1816), 7 Taunt. 217; 2 Marsh. 505; 
129 lt, lt. 87. 





Annotatwns :--Mentd. Doe d. Sturges v. Tatchell (1832), 3 
¢ Ad. 675; Hawkins v. Williams (1862), 10 W. J. 692 
948. Before probate.]|—-Extrix. may demise 


in ejectment before probate.—RoE d. BENDALL 
v. SUMMERSET (1770), 2 Wm. Bl, 692; 5 Burr. 
2608 ; 96 E. lf. 407. 

Annotations : -~-Mentd. Cran'ey v. Dixon eas 23 Beav. 

612; Humphreys v. Humphreys (1867), 4 Eq. 475. 
-|—See Vol. 
XXIIT., p. 196, No. 2282, 

949. Power to grant underlease.|—An adminis- 
trator makes an underlease of intcstate’s term 
rendering rent to himself, his exor., etc., & dies ; 
his exor. & not the administrator de bonis non, 
shall have the rent, & shall be chargeable with it 
as assets, in the nature of an exor. de son tort.— 
DRUE v. BAILIE (1675), Freem. K. B. 402; 1 
Vent. 275; 89 EK. R. 299; sub nom. Drew v. 
BaiLy, 3 Keb. 298, 495; 2 Lev. 100. 

950, J—Dyor v. MORGAN (1806), cited in 
13 Ves. at p. 268; 33 E. R. 294, L. C. 

Saas :—Refd. Middleton v Dodswell (1806), 13 Ves 


.|—See ExEcuTors, Vol. XXIV., pp. 565 
568, Nos 6029-6031, 6062-6064. 

951. Power to take lease—Beneficial to estate— 
Concurred in by cestuis que trust.]|—J. H., bein; 
possessed of the moiety of an estate in J amaica 
by his will appointed J. P. his exor. & trustee 
with power to manage, conduct, carry on & im 
prove his estate. In 1830 J. P. took a lease o 
the other moiety, & covenanted to keep it in th 
same cultivation, order, repair, & condition, ¢ 
thenceforward managed the entirety on accoun 
of the trust estate. In 1835, in a suit by th 
cestuis que trust under the will of J. H., P. & Cc 
were, by an order of ct., appointed managers 
receivers, & both moieties were managed for tk 
trust estate until 1842. No rent had been pai 
since 1835, & the estate was in a state of utt 
ruin. Upon petition in the cause by the owne 





ee 
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Power to grant lease wtih option to purchase.}—An option to purchase clause in a lease made by an administ 
declared to be null & void.—ST. GERMAIN v. RENEAULE (1909), V2 W. L. It. 169.—CAN. i ee 


Part ITI.—Leasses. 


of the other moiety :—Held: tho the taking 
of the lease was not authorised by the will, yet as 
it was concurred in by the cestuie trust & sanc- 
tioned by the ct., & proved feneficial to the 


trust estate, it must be considered as binding on 
the cestuis que trust & the trust estate was liable 
for the rent in arrear & the dilapidations.—NEAT® 
v. PINK (1851), 3 Mac. & G. 476; 42 E. BR. 344; 
sub nom. NEATE v. PINK, Ex p. FiLercHer & 
YATES, 21 L. J. Ch. 574; 16 Jur. 69; sub nom. 
PINK v. NEATE, 18 L. T. O. S. 57, L. C. 
Annotations :-—Mentd. Brocklebank v. East London Ry. 

(1879), 12 Ch. D. 839; Hand v. Blow, {1901} 3 Ch. 721. 

952. ——— From  co-executor.]——-COWPER iv. 
FLETCHER, No. 915, ante. 

Liability in respect of leases.]}—See Exmcurors, 
Vol. XXIV., pp. 637-644, Nos. 6631-6706. 


SUB-SECT. 10.—INFANTs. 
See Law of Property Act, 1925 (c. 20), 5s. 19; 
Settled Land Act, 1925 (c. 18), ss. 26, 27. 
Leases by infants generally.|-—See INrants, Vol. 
XXVIITI., pp. 196 et seq. 


SuB-sEcT. 11.—LAND SEIZED IN EXECUTION. 

Lease by sequestrator.|—See ExErcuTion, Vol. 
XXI., pp. 595, 601, Nos. 1770, 1863-1865. 

Lease by owner of sequestered land.] — See 
EXECUTION, Vol. XXI., p. 603, No. 1898. 

Sequestration generally.;—-See EXECUTION, Vol. 

XI., pp. 591 et seq. 

Tenant by elegit.])—-See EXECUTION, Vol. XXI., 
p. 572, Nos. 1479, 1480. 

Elegit generally.|See EXECUTION, Vol. XXI., 
pp. 556 et seq. 


SUB-sSECT. 12.—LUNATICS. 

Lunatics generally, see LUNATICS. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 171; Settled Land Act, 1925 (c. 18), s. 28. 

953. Power of committee to grant — Necessity 
for leave of court.|—The committee of a lunatic 
cannot make leases, or incumber the estate, with- 
out the leave of the ct.—FOosTER v. MARCHANT 
(1684), | Vern. 262; 23 E.R. 457. 

Sa :~—Mentd. Oxenden v. Compton (1793), 2 Ves. 


954. ———.]—-Covenant upon a lease made by 
the committee of a lunatic, by pltf. as the com- 
mittee will not lie, for a committee cannot make 
such lease at law.—KNIPE v. PALMER (1760), 2 
Wils. 180; 95 E. R. 725. 

Annotation :—Refd. Pitman v. Woodbury (1848), 3 Exch. 4. 

955. Mining lease.]-——- Agreement by the 
committee of a lunatic that coal under the lunatic’s 
estate should be worked by the owner of the 
adjoining land, established under the circum- 
stances.—E2z p. TABBERT (1801), 6 Ves. 428; 31 
E. R. 1127. 

956. ———.]—-Where a lunatic was bound by 
covenant to grant a renewal of a lease, the expenses 
incurred by the lessee in applying to the ct. for a 
direction to the committee to execute a lease 
instead of the lunatic, must be borne by the 
lunatic’s estate.~Haz p. BARNES (1848), 17 L. J. 
Ch. 436, L. C. 

ARON ae Wortham v. Dacre (1856), 2 K. & J. 
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7. ——— Lease of easement.|—Re ARNOTT 
ra 35 Sol. oo a C. A. e sac 
. Agreemen y committee gran 
Specific enforcement.]|—ARe WYNNE, No. 486, ante. 

8 c enforcement of agreements to grant.}-— 
See Part II., Sect. 8, ante. 

959. Power of committee of lunatic tenant for 
life—Whether trustee under Settled Land Act 
necessary.|—-Where a tenant for life is a lunatic, 
& his committee desires to exercise the powers of 
leasing given by Settled Land Act, 1882 (c. 38), 
& no trustees of the settlement are in existence 
new trustees must be appointed for the purposes 
of the Act.—Re TAYLOR (1883), 52 L. J. Oh. 728 ; 
49 L. T. 420; 31 W. R. 596, OC. A, 

960. -]—The person appointed to act, 
under Lunacy Act, 1890 (c. 5), 8. 116, as committee 
of the estate of a person lawfully detained as a 
lunatic though not so found by inquisition may by 
leave of a judge exercise the power of leasing 
vested in the lunatic as tenant for life under 
Settled Land Act, 1882 (c. 38).—Re Sar, [1896] 
1 Ch. 117; 65 L. J. Ch. 152; 738 L. T. 508; 44 
W. R. 146; 40 Sol. Jo, 113, C. A. 

Annotations :-—Consd. Re 8S. S. B., (1900) 1 Ch. 712. Refd. 

Re A., (1904] 2 Ch. 328. 

961. Infant entitled in remainder -— Lease for 
life of lunatic approved.|—An application having 
been made under Infants Property Act, 1830 
(c. 65), 8. 23, for a lease of property belonging to 
a lunatic for life, with remainder to an infant, at 
rack rent, for a term of twenty-one years. The 
ct. refused to make such order, but directed a 
lease to be granted for twenty-one years deter- 
minable on the lunatic’s death, & without a cove- 
nant for quiet enjoyment.—e WHITE (1853), 21 
L. T. O. 8S. 82; 1 W. RR. 204, L. JJ. 

962. Guardian appointed under statute.|—Zc 
VENNER’S SETTLED KSTATES (1868), L. R. 6 liq. 
249; 16 W. R. 1033. 


Annotation :—-Refd. Re Clough’s Extate (1873), L. kK. 15 
Kq. 284. 








SuB-sEcT. 13.—MARRIED WOMEN. 
See Married Women’s Property Act, 1882 (c. 75), 
ss. 1, 2. 
Married women generally.|—Sce ILUSBAND & 
Wive, Vol. XXVII., p. 116, Nos. 934, 935. 


SuUB-sECT, 14.—MORTUAGORS AND 
MORTGAGEES. 


See MORTGAGE. 


SUB-sECT. 15.—OWNERS OF RENTCHARGE. 


Rentcharge generally, see RENTCHARGES & 
ANNUITIES. 

963. After entry for non-payment.|—A fino 
levied to the grantee of a rentcharge with a power 
limited by way of use to enter on non-payment 
of the rent ‘‘ & retain until he be fully satisfied ”’ 
conveys to him on entry an estate in possession of 
which his lessor may maintain ejectment.— 
HAVERGILL v.‘ HarRE (1618), Cro. Jac. 510; 3 
Bulst. 250; 79 E. R. 435; sub nom. HAVERGILIL 
& Hares CASE, 2 Roll. Rep. 12. 

Annotations :—Refd. J ann ot rete a! 1oGe ; . eee as 

ee de towkesbury” (pails) vy. Diston (1805), 2 

Smith, K. B. 508. Meee 
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week oes of committee to grant.}—-SaraBsir SINGH v. CHAPMAN (1886), I. L. R. 13 Cale. 81; L. R. 13 Ind. App. 


FF2 


Cases 3031la—3056c. 


Larrecadertions 


P1930) ALC 
25 EB. WoO. GL I. 


3033a. 


3035. -tdd. Annotations : 


he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatencd to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. $1), until two days aiter the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the neccessary perlod of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion: -Held: the evidence supported the 
findings, & there was no misdirection. 

When the workinan knows that the injury 
he suffors from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he could pet compensation without) making 
nm oeClaim, he shows no reasonable cause 
(SCRUTTON, Tad.) Digewarroo. Brrrannic 
AssuRANCE Oo., Lp. (1927), 137 Ja kT. ond; 
8O BW. OL O. 454, CL. A. 

Apld. Brown >. Aveling & Porter (1929), 22 


Wiehe. i60. Consd. shotty frou Co. Ltd. o. lfordyce, 
“03. Reid. Halsey c Krith Ol Works (L930), 


Unwillingness to claim compensation. |! 
SHorrs TRON Co., rp. «e. Forbpyer, No. 
29099a, ale. 


3033b. Expectation of compensation without neces- 


sity of making claim.| In Apr. 1925, a chef 
severed the Jigaments of jis right jdand in 
handling a dish whieh broke, bat he continued 
his work at hus full wages. Tis employers 
hnew of the accident, but were not aware the 
chef could not do his fall work. In July, 
1926, he was dismissed, & in that month made 
a clam for compensation. The county ct. 
judge found that the workuiin did not retram 
from omaking @ claim because he formed the 
view that he would receive compensation 
should incapacity supervene im the future 
without the necessity of making a claim, & 
that (he employers did nothing to encourage 
such a view, & Chere was po reasonable cause 
lor not making the claim within six months 
of the accident: J/eld : there was evidence 
to support the findings, & no misdirection. 
There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
hus claim might fall outside the six months 
(laorp PHANWortrna, MLR.) Sovirn cv. Jormn- 
SON, Marriicy & Co. (19027), 98 LL, J. kK. OB. 
1011; BOB. WLC. C. 504, GL A. 
Asto (1) Consd. Drewitt 


v. Britamnic Assee. (1927), 1387 1. DL ST. 


| 


| 
| 
! 


i 


3047. Add. 


3055. Add. Annotation : 


3056a. -- .] 


3056b. 


3056c.- 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Folld. Soyer v. Johnson, Matthey (1927), 96 
L.J.K.B.1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. ©. C. 599, 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W.C. C. 165; Shotts Lron Co. v. Fordyce, 
(logop A. GC. 508. 


3044. Add. Annotation :—-Apld. Delahunt v. Moody 


(1927), 21 B. W. Cc. C. 588. 


3045. Add, Annotation :—-Apld. Delahunt v. Moody 


(1927), 21 B. W. C. C. 5388 

Annotation :-—Refd. Woodrow — +. 
Trawlers (White Sea) & Grimsby (1929), 
141 J.T. 676. 

Apld. Pullen v. Enthoven 
(1927), 20 B. W. C. C. 246. 

-Appct. was in receipt of a weekly 
payment on account of injuries received in 
the course of his employ ment. The employers 
vave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their ductor. The workman 
replied with a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
wus fit for most forms of work. The em- 
ployers ceased Inaking the weekly payments, 
& the workinan appealed to the county ct. 
judge as to the eflect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fil for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay - 
ment to the date of his award: —Held: (1) 
compensation was not pavable after in- 
capacity had ceased; (2) the certificate of 





the medical referee was sufficient &  con- 
clusive.—PULLEN v. ENTHOVEN & Son (1927). 


20 B. W. OC. C. 218, C. A. 

-.|J--In a reference to a medical referee 
made under Workmen’s Conpensation Act, 
Wvo (c. 84), s. 19 (2), the medteal referee 
certified that the workman was fit to resume 
his ordinary occupation, but deseribed it as 
being something different, from what in fact 
it had previously been. "Phe county ct. judge 
refused to treat the certificate as conclusive, 
A received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
eorrection:  f#feld: the certiticate being 
tmbiyruous was not conclusive, & the parties 
having refused the oppoertunty of — the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.-- AUSTIN 


® PARTINGTON STEEL & IRON Co., Lap. 
(1028), 20 abs WV Ge Ce 1o' CG. Aa 
.|--A stoneman in a colliery was 


certified by a medical referee to be suffering 
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f i. J) Phe Workiven’s Com- 
pensation Bonrd has no jurisdietion 
over rights of action or proceedings 
m the Hvachequer Ct. in Adtoity. 
DAGELAND wo Ae Catara., (ine7t ft 
Do. RR. os (1d2T) SW. WO 7, 
os B.C. r. §s0, CAN. 


sat Coordral af Ptacued By courd.) 
Qn con truction of Workinen's Cont 
pensation Act (Accident Fund), 
Pa Be hey LNG OT 4, Sede 2 elds 


| 


} 


the jurisdiction of the ct. to interfere 
With acts of the board as exveluded only 
With respect to acts within the juris- 
chetion of the board, & the board's 
turisdictton ois limited to ct 1atters 
ubinipg under this Act." Qo ats regula 
fons are fo be for the purpose ot 
“careyirg out the prosasiens of this 
Act 7 'Pherefore heh w regulation 
of the hoard goes beyond the authority 
which the et confers om the board. 
the et. cam declare at, A an ussessment 
hased thereon, unauthorised & invalid. 
~ Me ca red. DANES i. bl. We. MubDot - 


1104 


GALL CONSPERIECIION Co., Lab. CAlta.), 
{1UZ9}) 3 W. MW. a. 650.- CAN. 
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3044 i. Position of pyudge - Suds as 
arvitrator.)—- DL.LAHUNE wv. Mvuobpi, 
Phuves Tob 208, subse gicend prc cedinys, 
Yoo Woe. ooo, boa. OR. 
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3053 xv. --—.}+ -M‘CREADIE 1. 
Dovurtron & Co., {[1928}3. C. 29.—SCOT 


3057a. ~ 


3057b.  - - i 


3057c. —- 


Vol. XXXIV.—Master and Sorvant. Cases 3056c—3081. 


from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.-- TAYLDER v. LAMBTON, Hitr- 
TON & JOICEY COLLIERIES, Lp. (1928), 21 
B.W. CLC, 116, CoA. 


3056d. - ——- As to possibility of recurrence.! A 


3 


medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of A in the 
course of his employment. had been referred 
under Workmen’s Compensation Act, 1925 
(c. S4), s. 19, after giving two certificates 
of partial recovery, certified that ami ohis 
opinion the workman had completely 
recovered from the accident & was fit) for 
his ordinary work: Held: the medical 
referee must be taken to have directed his 
mind, not) merely to the condition of the 
workmanat the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certifleate was tinal & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had = disclosed con- 
ditious not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of Incapacity:  fleld: it 
was not competent to the arbitrator, or, 
failing lum. to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation. 


WILSONS & CLYDE Coat, Co. vm Burrows, 
{19290) A.C. Bob; OS TJ. PL. rites 1th 


I. 7. 5013 45 Td. R615; 22 BW, 
130, WH. 1. 

What amounts to ambiguity., 
EVANS (RICHARD) & Co., LTp, vv. GILBIF, 
No. S54 1a, post. 

AUSTIN tv. PARTINGTON STEEL 
& [ron Co., Ltp., No. S056b, ante. 

What amounts to.) A medical referee 
certified that a workman was fit for work 
as a stevedcre, or at any other form. of 
unskilled Jabouw, but that occasionally in 
actions Where ai particularly strong grip 
Was necessary he would be working at a an 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


a a nn ener 


| 
| 


| 
| 


3059. Add. 


3061. cidd. Annotation : 


3061a. - es 


3076. 


the workman: —Held: the certiticate was 
unambiguous & there was no misdirection.- 
MONTGOMERY tt. GENERAT Steam NAVIGA- 
TION Co., Jerp. (1929), 22 B. Wea. CL 4k, 
CL oA, 

Annotations: Consd. Somerville et. 
Barclay Curle (1925), 19 BL. OW. GC. CL. 536; 
Penman v. Caprington & Auchlochan Col- 
heries (1026), 10 BOW. CL C. oof.  Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B.W.C. Cc. @71; Catton veo Ashwell & Nesbit, 
(1928) Ch. 484. Mentd. Akers te. lb. & NE. 
Ry. (19260), 20 B. WL . bas, 

Refd. Lewis re. Tredegar 
fron A Coal Co, (1b289), 22 BW. OL. 268. 
miner was certified in 


Dee. JOR25, us sultterme from  mimer’s 


nystagmus, A was patd compensation. In 
Aug. 1026, the employers stopped = com- 


pensation affer serving notice under Work- 
men’s Compensafion Act, 1y25 fe. S84), 8. 12, 
on the ground that the workman no longer 
sulfered front the disease, A counter-notice 
having been served, the issue was referred 
by the reyistrar fo the medteat referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to ofher eruses than nystagmus, On an 
appheation by the workman for an arbitration 
in dan. PP2Y, evidence was tendered that 
nvystaginus had once more become netive, 
but the employers rated the predininary 
objection that the medteal reteree’s certiticata 
was conelasive agamst the workman, «A 
destroyed the eftteet of the certity in surpeon's 
certificate of Dec, 1825. The county ot. 
yudge upheld the objeetion A made an order 
dismissing the appheation for arbitration, 
The workman appealed: Jfeld : the certifi- 
eate of ao medieal referee hemp only con- 
elusive as to the omiatfers Cheremy certithed, 
& oThiners nystagmus being a recurrent 
disease, the certrileate was not oof itself oa 
bar to the clan of the workman for conte 
pensation, & io was for the county et. pudga 
to decide whether there had been im fact any 
reerudeseenee oof fhe orypanal disease. 
Liswiso ep. Wace EOAR Pron & COAL Co, (1929), 
2 PW 208K, OL A; 
. Add. Annotation: Distd. Parker +. London 
Brick Co. & Porders (1927), 20 Bo. W. CLE. 
o73. 
2 ddd. Annotation:  Folld. Laws rn Cananiell, 
Laird & Co, (192), ze Bo. WL. O. bo. 

fdd. Annolation :  Folld. faewis eo. Catnuinedd, 
Lard & Co, 929), 22 BW CL. 11a, 


3081. Add. Annotations :---Aa to (1) Apld. Dodd v. 


Oceanic Steam Navigation Co. (1028), 21 
B.W. CC. ©. 118, Tempus Shipping Co. ». 
Trott (029), 1441 1. 7. 19. Retd. Kobinson 
». Vickers-Armstrong (1929), 22 BH. WoLOL . 
171; Ruddy v. L. M. & S. Ry. (1920), 22 
RB. W. C0. C. 138 3) Mockbill o. Homer City S.S,. 


Owners (1029), 22 8. W.C. C. 200. Aa lo 


3057 1. Aminguous report --Duty of 
judge to clar.} -Employers, who bad 
been paying compensation to 
labourer in reepeet of an injury to bis 
eye, served upon bim a invdical certiti- 
cate to the effect that he had recovered ; 
&, no counter-certificate having been 
reeeived from bin, they stopped pay- 
ment of compensation on Apr. 5, 1927. 
In a subsequent apphLeation by the 
workmapb to have a memorandum of 


J.S. 


agreemment recorded, the arbitrator, 
on the application of the employer, 
made & remit to a imedifeal referee, 
On keb. 2, 1928, the referee reported 
that the workman’s condition wab such 
that he was not at present deburred 
from doing labouring worn The 
arbitrator granted warrant to record 
the memorandum, but suspended Ccom- 
pensation ag from Apr. o, P27, until 
the further orders of th Ct. - 


1105 


Had: the arbitrator was not entitled, 
on the ovidence before hin, to ruspened 
compensation o4 from Apr oo, 1u’7, &, 
jn ek Of the ectronmetanees dbecdoud, 
the capacity of the workinan as 
betwee Apr %, 19Z7, & Bbeb. 2, 10K, 
wheat) ote fasguired  odnto ob tho 
wrbitrator rather than bs o further 
resait to the medical referee MDaer - 
LAS ? THOHBERS A oN, DED2Z9) SL On 
(Cr of mene) 34 SCOT, 
70 


Cases 3031a-—3056c. 


tuna 
Ks 


P1950) Ae 


he was sunuoarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen's Compensation Act, 1925 
(c. 84), until two days alter the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
Gaim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, d& he refused to award compensa- 
tion: Weld: the evidenee supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
givings him a right to compensation, & fails 
fo make a claim within six months, if that 
fatlure was prompted by his own interests, 
A was not imduced by any action of the 
employer which would Jead him to believe 
he could get compensation without making 
» Claim, he shows no Peasonable cause 
(ScRUTTON, JJ.) Driewrrr oo. BRITANNIC 
ASsURANCH Co., trp. (1927), 137 1. TT. 511; 
2O By Wa ©. 0. 43th, CLAS 
fetlion Apld. Browne. Aveling & Porter (129), 2% 


Woo 0% 16%. Consd. shotty Tron Co. Ltd. eo. leordyee, 
03. Retd. Ialsey ce. lurith Owl Works (1930), 


ee Aho WW 2. be 


3033a. 


Unwillingness to claim compensation. | 
SHodrs TRON Co., Trp. eo Forpycr, No. 
29990, ante, 


3033b. Expectation of compensation without neces- 


3035 


sity of making claim.| In Apr. 1925, a chef 
severed the Hvaments of his right hand in 
handling a dish which broke, but he continued 
hin work at his full wages. His employers 
hnew of the accident, but were not aware the 
chef could not} do his full work. In July, 
1o26, he was dismissed, & in that nionth made 
a Claim for compensation. The county ct. 
Judge found that the workman did not retrain 
from making a clan because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident: dleld : there was evidence 
to support the findings, & no misdirection. 
There would) be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that Qhe eoiplovers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
hin claim might fall outside the six months 
(orp TANWOorR'TH, M.A.) Soyer ov. JOnn- 
SON, MAYTTHEY & Co. (1927), 96 1. J. 
tO}: 20 BL W.C. c. o04, CG. A, 


Asto(l) Consd. Drewitt 
lod. dae {ES it 


~ Add. Anorolations : 
v. Britannic Assee. (1927), 


eee 


as ete! = vex 


KR. 


3047. Add. 


3056b. -- 


3056c. 


ENGLIsit AND Emprre Dices SUPPLEMENT. 


Folld. Soyer v. Johnson, Matthey (1027), 96 
L. J. K.B.1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. GC. C. 599, 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 165; Shotts ron Co. ce. Fordyce, 
fp19so0} A.C. 508. 


3044. Add. Annotation :—Apld. Delahunt v. Moody 


{1927), 21 B. W. C. C. 588. 


3045. .4dd. Annotation :—Apld. Delahunt v. Moody 


(1927), 21 B. W. C. C. 588. 
Annotation :—Refd. 
Trawlers (White Sea) & Grimsby 
14) L. T. 676. 


Woodrow. 
(1929), 


3055. Add. Annolation :-—Apld. Pullen v. Enthoven 


(1927), 20 B. W. C. CG. 248. 


3056a. ———.]- Appct. was in receipt of a weekly 


payment on account of injuries received in 
the course of his employment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certified by their doctor. The workman 
replied with «a counter-certificate of his 
doctor. The matter was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workinan appealed to the county ct. 
judge as to the cffect of the certificate. The 
judge, sitting with the same medica) referee 
as assessor, Who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of ecssation of the weekly pay- 
ment to the date of his award :—J7eld: (1) 
compensation was not payable after in- 
eapacity had ceased ; (2) the certifieate of 
the medical referee was sufficient & con- 
Clusive.-- PULLEN vt. IGNTHOVEN & SON (1927, 
20 B. W. OC. CG. 218, C. A. 

-j|--In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (©. Sh), s. 10 (2), the medteal referee 
certified that the workman was fit to resume 
his ordinary occupation, but deseribed it: as 
being something different from. what in fact 
it had previously been. The county et. Judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent bach 
to the medical referce for explanation or 
correction: fled: the certiticate beings 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.--AUSTIN 





vt PARTINGTON STEEL & IRON Co., Lrp. 
(1928), PIB. W. Cc. Co. 1, CL A. 
---,|-—-A stoneman in a colliery was 


certified by a medical referee to be suffering 


PART XIV. SECT. 9, SUB-SECT. 1. 


{ i. J) Phe 
pensation Board has no 
over rivhts of action o 
in the Kxehequer Ct. i) Adtlty, 
DAGELAND O®& SS Carava, ~loy27] 3 
Pod. RR. P2065 [W927 3 WLW Ra, 
ms BL CLR. 490. CAN. 


sao Control of Board Buy cotal.| 
Om contruction of Workauen's Com 
pebs ation Act (Accident Jeund), 
i. Bel, A982, CO. DIT, TS Eleid: 


Workmen's Com- 
Jurisdiction 
procecdiogs 


(he gurisdueftion of the ct. to anterfere 
With acts of the board is exvchided only 
With respect toa acts within the juris- 
diction of the board, A the beard’s 
jurisdiction Gs daomted te ct matters 
wuisitng under this Vet.’ & ats regula- 
fions are fe be for the purpose of 
“carrying out the provisions of this 
Let Therefore ieee nu regulation 
of the hoard goes bev ond the authority 
Wiach the Act coufers on the board. 
the et. eam declare it. A un assessment 
based thereon, unauthorised & duvalid. 
~ Re. cr reds Davis ro FL We MeDot - 


1104 


GALL CONSPRIECTION Co., Tap. (Aidta.), 
1929) 3 W. W. l. 630. CAN. 


PART XIV. SECT. 9, SUB-SECT. 3. 


3044 i. Position of jgudge-- Sits as 
arbitrator.) - DERLAHUNT tv. Moopy, 
FPVZS TED BOS. snbsequend pro ceditegs, 
20s oR, Wot. ce 259, P el. IR 


PART XIV. SECT. 9, SUB-SECT. 5 


3053 xv. - -—.}—-M‘'CREADIL — ¢. 
Docrtron & Co., [1928)]8.C. 29.—SCOT 


3056d. - --- As to possibility of recurrence.| 


3057a. - 


3057b. - -- - . 
38057c. — - 


3057 {. Ambiguous report---Duty of 
judge to clar.} 


labourer in respect of an inj 
eye, served upon him a medical certifi- | 


Vol. XXXIV.—-Master and Sorvant. 


from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
nat certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount. 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—-TAYLDER v. LAMBTON, HET- 
TON & JOICEY COLLIERIES, Lrp. (1928), 2 
B.W.C. C. 115, C. A. 


A 
medical referee, to whom a dispute as to the 
condition of a workman who had sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1025 
(c. S4), 5s. 19, after viving two certificates 
of partial recovery, certified that in his 
opinion the workman had completely 
recovered from the accident) & was fit) for 
his ordinary work: -Held: the medteal 
referee must be taken to have directed jus 
mind, not merely to the condition of the 
workmanat the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiayrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity : Meld: it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry mto the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation. 


WILSONS & (CLYDE Coan Co. rm BURROWS, 
F1V2O} ALC. O51; OS 1. J.P. OL 16D s 14 


1. T. 5943 45 T. 5 RL 61565 22 Be. Wee, 
130, HH. w. 
What amounts to ambigulty.; 


IVANS (RICHARD) & Co., LtTp. vt. GILBIE, 
No. do4la, post. 

' AUSTIN vt. PARTINGTON STEEL 
& TRON Co., Lrp., No. 3006b, ante. 
What amounts to.; A medical referee 
certified that a workman wae fit for work 
as a stevedore, or at any other form of 
unskilled labour, Init. that occasionally in 
actions where ai particularly strong grip 
was necessary he would be working ata all 
disaivantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


at eee - 


Employers, who had | 
compensation to a , 
, to bis 


paying made 


— 


ers ce ne 


| 
: 
| 
: 


agreement recorded, 
on the application of the employer, 
a remit to wm medieal 
On Feb. 2, 1928, the referee reported 
that the workman’s condition Was buch 


3059. Add. 


3061. 


Cases 3056c——3081. 


the workman :~ Held: the certificate was 
unambiguous & there was no misdirection.-- - 
MONTWOMERY t. GENERAL STEAM NAVIGA- 
THON Co., derp. (h020), 22 B. WL oa. cL 48, 
ae ve 

AAnnolations : -Consd. Somerville sr. 
Barclay Curle (1025), 19 Bo. W. GC. G. 580; 
Penman rv. Caprington & Auchlochan Col- 
heries (1926), 19 BB. W. OL oc. Ga4. | Refd. 
Latferty ro Darngavil Coal Co. (1926), 20 
B.OW.C. ©. O71; Catton ve. Ashwell & Nesbit, 
[1928] Ch. 484. Mentd. Akers eo dl. & N. 2. 
Ry. (1826), 20 BL WL eo CL. 195. 

Add. Annotation: Refd. Lewis co. Tredegar 
Iron & Coal Co. (129), 22 Bo WL. CL 268, 


3061a. | oN oominer was certified in 
Dee. VO25, as sutferiny from omapver’s 
nystagnius, & was paid compensation. In 
Aug. 1926, the employers stopped = com- 


3068. Add. Anrovlation : 


3074. 
3076. 


3081. Add. Annolattons :- 


the 


sensation after serving notice under Work- 
men's Compensafion Vet, E25 (eo Sd), 8. 12, 
on the pyround that the workman no loner 
suffered from the disease, A eounter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certified that the workman was totally 
incapacitated, but that such incapacity was 
due to ofher causes than nystagmus. Onan 
appheation by the workuian for an arbitration 
in Jan, 1929, evidence was tendered that 
nystagmus had once more become aetive, 
but the employers ratsed the  prelianunary 
objection that the roedieal referee's cortitieate 
was conedsave against the workmnan, & 
destroyed the eftect of the eortily tinge surgeon's 
certificate of Dee. TW25. Phe county et. 
yudge upheld the objection & made an order 
dismissing the appleation for arbitration. 
The workman appealed : dled: the cortifi- 
cate of ao omedieal referee beings only con- 
clusive as to the matters therem certifled, 
& ondner's nystagmus berg a reeurrent. 
disease, the certificate was not of itselfoa 
bar to fhe claim of the workian for com, 
pensation, & if was for the county et. pudygeo 
to decide whether there had been in fact any 
recrudescence Of fhe ormwinal  dinease, 
Liswasioe. TrtepeGaarn Dion & Coar Co. (E929), 
DO Vs Wate Oe ZORRO Na 
Distd. Parker «. London 
Briek Co. & Forders (1927), 20 B. WLC. €. 
573. 

tdd. Annotation: Folld. la wis re. Camamell, 
Lam & Co. (120), 22 1. Wee. blo. 
Add. Annotation: Folld. Lewis c. Caomanvedl, 
Laird & Co. (199), 22 BB. WO eT bG. 
~le to (1) Apld. Dodd vu. 
Oceanic Steam Naviyvation Co. (1028), 21 
B. W. ©. ©. 118; Tempus Shipping Co. v. 
Trott (1929), 141 0. T. 1. Refd. Robinson 
v. Vickers-Armstrong (1929), 22 B. WwW. Oo. 
171; Ruddy vu. L. M. & S. Ry. (1020), 22 
B. W.0. €. 188; Mockbill av. Wormer City SS. 
Owners (1929), 22 B. W. ©. C. 200. Aa& to 


leld: the arbitrator was not entitled, 
on the evidence be fore ham, to #uspene 
compenkafion of from Api. Oo, PUZT, a, 
jn a of the eirourestances digelosed, 
the capacity of the workinan tH 


arbitrator, 


referee, 


cate to the effect that he had recovered ; 
&, no counter-certificate having been 
received from bim, they atopped pay- 
iInent of compensation on Apr. 5, 1927. 
In a subsequent appheation by the 
workman to have & memorandum of 


J.S. 


that he was not" at present 7 deharred 
from doing Jabouring work. The 
arbitrator granted warrant to record 
the rnncmorandum, but susp pied Com 
pensation as from Apr. o, 1e27, until 
the further orders of the Ot. - 


1105 


| 
| 
| 
! 


between Apr. 5, $927, \ Bebo 2, PU2e, 
phould obe  daquired = fnte ob the 
arbitrator rather than by & furiter 
remit to the medical referee, --MLe.- 
LAS 7. THORBCHN & SON, [1929] 4. 
(CY of Sewn.) bt SCOT, 

Land 

70 


440 


Sect. 2.—Creation of lease: Sub-sect. 4. Sect. 3: 
Sub-sects. 1,2 & 3.] 


tenant.— JINKS v. EDWARDS (1856), 11 Exch. 775; 
26 L. T. 0.8. 276; 203. P.184; 4 W. R. 303 ; 156 
KE. R. 1045. 

Annotations :-—Refd. Stranks v. St. John (1867), 16 L. T 


283; Wallis v. Hands, (1893) 2 Ch. 75. Mentd. Smart v. 
Jones (1864), 15 C. B. N.S. 717. 














1006. ——.]—C'00KE v, JACKSON, No. 1027, 
poat. 
1007. .|— Re Kina’s LEASEHOLD 


Estates, a p. East oF LONDON 
No. 28, ante. 

1008. 
ante. 

1009. Possession taken.|—Covenant & entry 
amount to a lease.—CoPpLEy v. HEPWorTH (1690), 
3 Salk. 108; 12 Mod. Rep. 1; 91 BE. R. 72). 

1010. ——.]—PooLE v. BENTLEY, No. 1000, 
ante, 

1011. -|—If by the terms of this agreement 
it had been provided that there should be no entry 
until a lease was executed, I should have had 
considerable doubts. But as the case stands, it 
does appear to me that the instrument must be 
considered as a present lease from Apr. 5, 1798. 
From that period it has the operation of a demise, 
not depending upon the contingency of the part y’s 
granting a future lease, which was a stipulation 
only for the better security of the lessee (LORD 
HELLENBOROUGH, C.J.) Dor ds. WALKER. v. 
GROVES (1812), 15 Kast, 2411; 104 1. R. 837. 
tenn alinn :- Refd. Warman +. Waithfull (1834), 5 B. & Ad. 


1012. }—Part of the agreement was, that 
upon payment of a stipulated sum, a lease by 
indenture should be granted ; & if that had been 
the whole, it would havo been difficult to say that 
the relation of landlord & tenant subsisted ; but 
N. was to be put into immediate possession ; be 
was to pay rent on certain specified days 3; & it is 
difficult to say that the mere stipulation for a 
future lease shall defeat the relation which arises 
upon such a stipulation for payment of rent 
(TINDAL, C.J.).- HANcocK vv. CAFFYN (1832), S 
Bing. 858; 1 Moo. QS, S21; 11. 5.0. 2.104; 
131 H.R. 482. 
elnnotations: Reid. Chapman v. Bluck (1838), 4 Bing. NC. 

157. Mentd. Beckham v. Drako (1841), 8 Mo & W. S46: 


Beckham v. Drake (1819), 2 H. L. Cas. 579° Jee Duines, 
Hep Assigneos (1867), 16 1. T. 127. 


Ry. Co., 





|—JONES v. REYNOLDS, No. 3142. 











1013. J}—Dok d. PEARSON v. Ries, No. 
1002, ante. 
1014. —-—.]——By a written instrument, stamped 


with a Jease stamp, & dated Feb. 25, 1782, S., 
being seized in fee of a house & premises, agreed 
to demise & Ict them to a committee for the parish 
of H., & the committee agreed to accept & take 
them, for the purpose of converting them into a 

oorhouse for the use of the parish of H.: to 

old to the committee, in trust as aforesaid, from 
Mar. 25, then next coming for the term of ninety- 
nine years, at the clear yearly rent of £27, payable 
half-yearly : & the committee agreed to pay the 
rent, & to keep the premises in good & sufficient 


PART III. SECT. 2, SUB-SECT. 4. 


1009 i. Possession taken.}—PIt!. being 
in possession of land belonging to deft., 
& nogotiating for a lease, signed a : 
memorandum, which, after describing | '; 
tho property, stated as follows :— 
‘* twenty-five years, $50 a year, com- 
mencing from Sept. 1, 1880." Pitt. 
romained in possession more than a 
yoar after this :—Held : the agreement 
amounted to an actual demise at a | 1074; 
fixed rent.—BucKLEY v, RUSSELL 1009 
(1884), 24 N. B. R. 205. —CAN, 


1009 fi. -——. }— Whore a porson enters 


RICHARDS, 


4 7 6.—CAN. 





iv. 


into possession of land under an agree- 
ment for a lease he is regarded as being 
in the same position ae if the lease had 
been actually granted to him.—YOuNG 
ROBINSON & 
BRUNSWICK PROVINCE (MINISTER OF 
LANDS & MINES) (1923), 50 N. B. KR. 


1009 iff —-—.}— Jackson rv. 
(1925] 3 D. L. R. 50; 
19 Sask. L. R. 353.—CAN. 

-] —MORRI8 t. MONTAQUE 
(1883), 2. N. Z. L. IR. £18.—N.Z. 


1018 i. Kasential 


LANDLORD AND TENANT. 


repair during the term. It was also agreed that a 
lease & counterpart of the premises should be 
prepared & executed on or before Jan. 1, then 
next, with covenants & agreements pursuant to 
that contract, & such other general clauses as are 
usually contained in leases ; & there was a proviso, 
that in case the committee or theirsuccessors should 
think it a more eligible plan to purchase the 
premises in fee at the price of £420, that then he, 
the lessor, should convey them accordingly. No 
lease was ever executed, but the premises, from 
the date of the instrument, were used as a poor- 
house for the parish of H., & the churchwardens 
& overseers for the time being of that parish paid 
the rent to E.S. & his representatives. In an 
action of assumpsit against the parish officers for 
the time being of the parish of H., for non-repair 
of the premises : —/leld : the agreement operated 
as a demise for the term of ninety-nine years, & 
not as a mere agreement for a lease.—ALDERMAN 
v Neare (1839), 4 M. & W. 701; 1 Worn & 
HW. 165; 8 i. J. Ex. 89; 8 Jur. 171; 150 E. R. 
1604. 


Annotations :--Mentd. Doe d. Robinson ». Hird (1843), 1 
L. T.O.8. 583 Gouldsworth vo. Knights (1843), 11 M.& W. 
337.3 Uthwatt o Elkins (1845), 14 L. J. Ex. 1313; Rum- 
ball «. Munt (1846), 8 Q. B. $82; Deptford Churchwardens 
v. Sketchley (1847), 8 Q. B. 394. 





1015. .|—JoNES v. ReYNOLDS, No. 342, 
ante, 

1016, ——.J]—Carr v. Cunttr (1814), 2 L. T. 
O.S. 401. 

1017, ———.]—Dor d. MorGan v. POWELL, No. 


301, ante. 

1018. Essential terms fixed.]|—J. B., being wrong- 
fully dispossessed of certain premises, executed the 
folowing deed: *‘ Be it’ remembered that J. B. 
hath let, & by these presents doth demise to R.F., 
the premises, as now held by W. F., for the full 
space or term of twenty-one years, to commence 
May 1, or of Nov. 1, whichever tirst happens after 
J. Bo. recovers the Jands from the heirs, etc. ; 
RK. F. covenanting & agreeing, on the foregoing 
vonditions, to pay to J. B., the sum of, etc. Leases, 
with power of distress, & clauses of re-entry, & 
all other clauses usual between landlord & tenant, 
to be drawn & signed at the request of either party 
as soon as J.B. recovers the lands,’ etc. : —Held: 
this instrument operated as a present demise. — 
BARRY +. NUGENT (1782), 3 Doug. K. B. 179; 99 
HK. RR. 60n. 

Annotations: -Apld. Pinero v. Judson (1829), 6 Bing. 206. 
Refd. Doe d. Jackson v. Ashburner (1793), 6 Term Rep. 
163; Morgan d. Dowding v. Bissell (1510), 3 Taunt. 65 ; 
Doe d. Walker vr. Groves (1812), 15 Kast, 2445 Warman 
v. Faithful (1834), 3 Nev. & M. K. B. 137; Chapman vr, 
Bluck (1838), 4 Bing. N.C. 187. 

1019. -|—Memorandum of agreement, in 
which everything intended to be provided for ina 
lease, was provided for in the agreement; the 
lessee to pay all expenses of preparing a lease for 
either of the terms before mentioned :-—Held : 
to amount to a demise.—-WARMAN v. FAITHFULL 
(1834), 5 B. & Ad. 1042; 3 Nev. & M. KR. B. 137; 
31. J. K.B. 114; 110 E.R. 1078. 

1020. |—Pltf. by letter offered to take a 








BECHER tv. Woons (1865), 16 C. P. 
29.-—CAN. 

p. Receipt for rent—For definite 
ferm.}—An informal document which 
acknowledges the receipt of rent of 
premises for a future definite term, & 
under which possession is taken by the 
person payil the rent, is a contract 
of letting & g, & not merely an 

ment for a lease.—WOLFE r. 
McGuIRE (1896), 28 O. R. 45.--CAN. 


q. Contract to farm ee ee 
payment plan.}}—-M. engaged K. to do 
al) the necessary work in farming a 
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year, payable quarterly, upon a lease for twenty- 
one years; a valuation to be made of the crops; 
& lease to be prepared at pltf.'s expense; & the 
whole to be subject to a certificate of pltf.’s 
solvency to be given by M. Deft. having received 
the certificate, by letter accepted of pitf. as tenant, 
on the terms proposed : the valuation was deferred 
from time to time; but pltf., on paying £100 
towards the amount, was let into possession :— 
Held : the letters of pltf. & deft., at all events, as 
explained by the above circumstances, & some 
admissions made by pitf. after a distress, consti- 
tuted an actual demise on which deft. was 
authorised to distrain for rent arrear, & not a mere 
agreement for a lease. —CHAPMAN v. BLUCK (1838), 
4 Bing. N.C. 1873; 1 Arn. 27; 5 Scott, 515; 7 
L. J.C. P. 100; 2 Jur. 206; 132 EB. R. 760. 

Annotations :-—Refd. Joues vr. Roynolds (1841), 1 Q. Be 506 ; 


Doe d. Wood v. Clarke (1845), 5 L. T. O. S. OL. Mentd. 
Watcham v. East Africa Protectorate, [1919] A. CL. 333. 


1021. J—A., by deed, “‘ in consideration of 
the rents, covenants, & agreements hercinafter 
reserved & contained,” on the part of B., covenants 
to grant to B., at his request, a lease of a house : 
habendum for twenty-one years from a day past, 
‘‘ but determinable as hereinafter mentioned.”’ 
B. covenants to lay out a certain sum on the 
premises; & it is agreed that the lease shall 
contain a covenant for the payment of rent & other 
usual covenants; ‘ & also a covenant, as it is 
also hereby agreed, on the part of A. for the quiet 
enjoyment, etc.; & it is also agreed that it shall 
be lawful for, &, in the event of a Jease being 
executed, there shall be contained in the Iease a 
proviso empowering, B. to determine the tenancy 
or the lease,’’ ete. :— Held: a present demise. - 
CURLING v. MILs (1843), 6 Man. & G. 178; 7 
Scott, N.R. 709; 121. 3.C. 7. 316; 11. T. O08. 
207; 7J.P. 384: 134 K. R. 853. 

1022. Covenants immediately operative—Rent.] 
-~The following instrument amounts to a lease : 
P. T. agrees to pay F. W. the sum of £110) per 
annum, in quarterly payments, for the house, ete. 
at etc., for the term of seven, fourteen or twenty- 
one years, at his option at the end of every seven 
years. The rent to commence on Jan. 1, 1827. 

If inthe instrument relied on, there is that which 
in point of law will satisfy the word “ lease,” then 
it will operate as a lease, unless it was the intention 
of the parties that another instrument should be 
executed (Brsr, C.J.). Wrigurov. TREVEZANT 
(1828), 3C. & P. 441.3; Mood. & M. 231, N. BP. 

Se LNA :- Refd. Doe d. Marlow vr. Wiggins (1445), 4 Q. 3. 





1023. 
1012, ante. 

1024. -|—Where an agreement for a lease 
contained covenants on the part of the lessee to 
repair the premises, to pay all taxes, etc., & to 
paint once in three years; & alsua covenant that, 
until the lease was executed, the lessees were “ to 
pay rent, & to hold the premises, subject to the 
covenants above mentioned ”’ :--- Held: this was 
an absolute demise, & not a mere agreeminent for 
a future lease. | 

We think this instrument must be taken to 
operate as a lease. It is true the parties con- 


—— .J—HANcOCK uv. CAFFYN, No. 
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certain quarter section owned by M. 
K. was to furnish the horses & equip- 
ment. All the crop was to belong to 
M., but K. was to receive as compensa- 
tion a share of the crop :—Held: the 
agreement between M. & K. should 
be construed as a lease.—MCLEAN v. 
DINNING & SASKATCHEWAN CO-OPERA- 
TIVE ELRVATOR Co., LTp., [1922] 1 


the 


Bom 568.— IND 


farm of deft. from Michaelmas 1833, at £110 
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| 
r. Person named in lease.J)— The | 
lesseu can only be the person named in 
lease.—- HAGOONATHDAS GOPALDAS | 
er. MORARJT JUTHA (1492), I. L. KR. 16 
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template a formal lease in future, & if that were 
the only stipulation there might be some difficulty. 
» + « . But when we come to the latter words of 
the agreement, that until the lease is executed the 
aes are to stand in the same relation as if it 
ad been executed, there is no longer any room 
for doubt. The defts. are to hold according to 
covenants, some of which are inconsistent with 
a tenancy from year to year (TINDALL, C.J.).—- 
PINERO v, JUDSON (1820), 6 Bing. 206; 3 Moo. & 
P. 497; 8L.J.O.8.C. P. 19; 130 B. R. 1259, 
Annotations :~— Folld. Warman tv. Falthful (2836), 3 Nev & 
M. K. HK. 137.) Refd. Doe d. Pearson rv. Rios (1932), 8 
Bing. 175; Woolley vo Watling (1837), 7 ©. & BP. 610; 
Jones v. Reynolds (1841), 1 Q. iB. 5063 Doo d. Balley v. 
Foster (1846), 3 C. B. 2153 Anderson «. Mid. Ry. (1561), 


3K. & KK. 614. Mentd. lzon ». Gorton (1839), 7 Scott, 
037; Atkins v. Humphrey (1816), 2 C. B. 644. 


1025. .|—An agreement, by which A. agrees 
to ‘let’ premises to B., ‘on lease ” for a certain 
term, at a certain rent, ‘‘ subject to the stipulations 
& covenants in the original lease, under whieh he 
holds,” & ‘to keep the stipulations in every 
respect. until the lease shall be granted,’? which 
lease, When required by B., is to be prepared by 
A.’s solr, but at B.’s expense, is a lease, & not 
only an agreement for one.—-~WILSON v, CHISHOLM 
(1831), 1. & BP. 474, 

1026. Agreement while in possession on suffer- 
ance.|-—POUSLEY v. BLACKMAN (1621), Benl. 108 ; 
Palm. 201; 73 E.R. 973. 

Annotations: Refd. Tavlor v. Horde (1757), 1 Burr, 60; 

Jerritt v. Weare (1817), 3 Pidee, 575. 





Secr. 3. -CONTENTS OF LEASE. 
SUR-SECT. 1.0 PARTIES, 

See, generally, Dewps, Vol. XVID, p. 108, Nos. 
82 87. 

1027. Signature --Whether as party or witness — 
Surrounding circumstances.] -A document which 
is informally prepared, & states that “ whereas 
J.C. doth agree to let,” ete., & has no other opera- 
tive words, may nevertheless amount to an actual 
demise. Although the name of one of the parties 
is on the face of the instrument in connection with 
the word © witness,"” it may be shown by other 
circumstances that that person did not sign as a 
witness, but as party to the demise. Where one 
person signs on behalf of another, the authority 
for his doing so need not be in writing, unless the 
instrument is one within Stat. Frauds. COOKE v., 
JACKSON (1850), 15 [. P. OS. O23. 

Capacity to grant & take leases.|—-Ser Sect. 1, 
ante, 


SuB-sKeCT. 2.0 DATE. 
See, generally, Diepsx, Vol. XVIE, p. 100, Nos. 
gs 10]. 
Construction of.) —See Dieeps, Vol. XVIT., pp. 
jos, $00, Nos. 1679 1704. 


SUB-SECT. 3.) OPERATIVE WokDS OF DEMISE. 
Agreements for future lease.}|—Sre Part If., 
Sect. 2, sub-sect, 3, ante. 


new eps Care errno an, 





PART Ill. SECT. 3, SUB-SECT, 3. 


t. ‘Lease dt ty farm let.) ~- 
Qu.: whether the words ‘ lease & to 
farm Jet lmply @ covenant to give 
Aue eer on the day when the term 
8 to commonuce. HAKVEY v. FRR- 
GUAHON (1452), 9 TT. CL OW. 430.~—- OAN, 
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Sect. 3.—Contents of lease: Sub-sects. 8, 4, 5, 8 
& 7.| 





Agreements for lease amounting to lease.|— 
See Sect. 2, sub-sect. 4, ante. 

1028. General rule—No technical words neces- 
sary—Provided clear intention to demise shown.|— 
WRIGHT v. TREVEZANT, No. 1022, ante. 

1029, .|—The instrument falls 
within the principle laid down in Bacon’s Abridg- 
ment, Leases, K. (which head is supposed to be the 
production of Chief Baron GILBERT) ‘“ that 
whatever words are sufficient to explain the intent 
of the parties, that the one shall divest himself of 
the possession, & the other come into it for such 
a determinate time, such words, whether they run 
in the form of a licence, covenant, or agreement, 
are of themselves sufficient & will, in construction 
of law, amount to a lease for years as effectually 
as if the most proper & pertinent words had been 
made use of for that purpose’ (TINDALL, C.J.).— 
WILKINSON v. HALI, (1837), 3 Bing. N. C. 508; 
3 Ilodg. 56; 4 Scott, 301; 6L. J. ©. P. 82; 1382 
Ki, R. 606. 

Annotations :-— Consd. Doe d. Parsicy v. Day (1842), 2 Q. B. 
147. Apprvd. Duxbury v. Sundiford (1898), 80 L. T. 552. 
Refd. Alderman v. Neate (1839), 8 L. J. Ex. 893 Doe d. 

Roylance v. Lightfoot (1841), 8 M. & W. 553. Mentd. 

Doe ad. Lyster v. Goldwin (1841), 2 Q. B. 143; Gibson vr. 

Kirk (1841), 1 Q. B 850; Chapman v. Beecham (1842), 3 


Gal. & Dav. 71; Foley v. Addenbrooke (1843), 4 Q. B. 
197; Manders v. Williams (1849), 4 Exch. 339. 


1030. .]—By an instrument dated 
Dec. 13, 1834, A., in consideration of the rents, 
covenants, & agreements thereinafter mentioned, 
agreed to grant a lease to B., his exors., ete., of 
certain premises, to hold the same for the term of 
two years & three-quarters, wanting seven days 
from Dec. 25, instant, yielding & paying a certain 
rent, payable quarterly, the first payment to be 
made on Mar. 25 then next; which indenture 
should contain covenants on the part of B. to pay 
the rent, etc., & all such other covenants as were 
contained in a lease therein referred to; & B. 
agreed that he would, if & when requested so to do 
by A., accept such lease; & that until such Jease 
should have been granted as aforesaid, it should 
be lawful for A., his exors., etc., to distrain for all 
or any part of the rent which might become due 
from B., for or in respect of the premises thereby 
agreed to be demised, at any time after the execu- 
tion of that agreement :-—Held: the instrument 
operated as an agreement only, & not as an actual 
demise ; & consequently, an agreement stamp was 
sufficient for it. 

The principle of law is undoubted, that no 
technical words are necessary to create a lease: 
any words amounting to a grant of land, coupled 
with any facts or covenants, evidencing the inten- 
tion of the parties that the lessee was to occupy the 
land immediately or at some future specified time, 
will be sufficient for this purpose (PARKE, B.). 
BICKNELL v. Hoop (1839), 5 M. & W. 104; 2 Horn 
& H. 86; &81..J.Ms..193; 3Jur. 774; 151 BK. R. 45. 

1031. -—-—-— ——.|—The corpn. of a city 
granted a lease of the tolls payable for passage 
over a swing bridge, erected in lieu of a ferry, & 
of a tollhouse situate on or adjoining the bridge, 
to a lessee for a term of years. The lease reserved 
to the corpn. right to open the bridge at certain 
times for the passage of ships & certain rights of 
passage toll free over the bridge. It contained a 
covenant by the lessee not to place or permit to 
be placed any gate or bars across the bridge, & 
not to penniih the exhibition of bills or placards 
upon it, & reserved a right of entry to the corpn. 
on the pee: for the purpose of removing any- 
thing placed on the bridge in contravention of 
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this covenant :—-Held: looking at the lease as a 
whole, though it did not, as a matter of con- 
veyancing, amount to a demise of the bridge, yet 
it showed that the intention of the parties was 
that the lessee should be in de facto occupation of 
the bridge, & his rights over the bridge should be 
paramount & those of the corpn. subordinate & 
the lessee was the ratable occupier of the bridge. 

—Prrcy v. Hay (1903), 88 L. T. 830; 67 J. P. 

293; 19T. L. R. 503; 47 Sol. Jo. 549; 1L.G. R. 

6138; Ryde & K. Rat. App. 319, D.C. 

1032. ‘‘I have made a lease.’’]|—-ANON. (1561), 
Dal. 34; 123 BE. R. 251. 

1033. ** Covenanteth, demiseth & letteth.’’|— 
BALDWYN v. MARTON (1589), 1 And. 223; 123 
E. R. 442; sub nom. BALDWIN’S CASE, 2 Co. Rep. 
23 a. 

Annotations :—Refd. Ph. v. Piat (1672), 2 Keb. 865. 
Mentd. Loddington v. Kime (1695), 3 Lev. 431. 

1034. ‘‘ Covenanted & agreed that A. doth let.’’ 
—Articles by which ‘it is covenanted & agree 
that A. doth let the said lands, etc. ’’ amount to an 
immediate lease.—HARRINGTON v. WISE (1596), 
Cro. Kliz. 486; Noy, 57; 78 E. R. 737. 

Annotations :—Folld. Drako v. Munday (1631), W. Jo. 231. 
Apld. Copley v. Hepworth (1690), 12 Mod. Rep..1; War- 
man v. Faithfull (1834), 5 B. & Ad. 1042. Refd. Tisdall 
v. Kssex (1616), 1 Roll. Rep. 397; Doe d. Jackson v. 
Ashburner (1793), 5 Term Kep. 163; Doe d. Henniker v. 
Watt (1828), 8 B. & C. 308. 

1035. ‘‘ Covenant, grant & agree.’’?|—WHITLOCK 
v. Horron, No. 907, ante. 

1036. .|—If a person covenants, grants, & 
agrees, that another shall have & enjoy such a 
house for a certain time, & the other agrees to pay 
& sum annually, it amounts to a lease with a 
reservation of rent.—DRAKE v. MUNDAY (1631), 
Cro. Car. 207; W. Jo. 231; 79 E. RR. 781. 
{Annotations :- Consd. Doo d. Jackson 1. Ashburner (1793), 

&o Torm Rep. 163. Refd. Pinero v. Judson (1829), 3 Moo. 


& P. 497. Mentd. Delacherois v. Delacherois (1864), 11 
H. I. Cas. 62. 


1087. ‘*To have & to hold for years.’’|—A 
grant. to have & hold land for years is a guod lease ; 
but that he shall enjoy the lands, is only a covenant. 
—KVANS v. THOMAS (1607), Cro. Jac. 1723; 79 
ki. R. 150. 
einnaon :—Refd. Doc d. Parsley v. Day (1842), 2 Q. B. 


1038. ** Hold & enjoy.’’]—A. covenanted in a 
deed that B. should occupy & enjoy certain land 
fur seven years :—J/eld : there was a good lease for 
seven years.—TISDALE v. ESSEX (1616), Moore, 
K. L. 861; 8 Bulst. 204: 1 Brownl. 23; Hob. 34; 
1 Roll. Rep. 397; 72 E. R. 956. 

Annotations :—Refd. Hayest. Bickerstaff (1669), Vaugh. 118; 
Gregory v. Mayo (1676), 3 Keb. 714. Mentd. I ; 
Leviston (1673), Freem. K. B. 103; Norman ve, F r 
(1673), 1 Mod, Rep 101; Coggs ¢. Bernard (1703), 2 Ld. 
Raym. 909; Ross v. Hill (1846), 2 C. B. 877. 

1039. .]|—If a copyholder, to secure a person 
who has become bound for him, covenant, that 
such person shall hold & enjoy the copyhold estate 
for seven years, & so from seven years to seven 
years, for & during the term of forty-nine years, 
if the copyholder should so long live, it is a for- 
feiture of the estate, although there is a clause 
that the deed should be void on the bond being 
paid; for this deed, though intended only as a 
collateral security, amounts to a present lease.— 
RICHARDS v. SELY (1676), 2 Mod. Rep. 79; 3 Keb. 
638; 86 E. R. 952. 

1040. Without restraining words.|—-Words 
in an agreement ‘‘ that A. shall hold & enjoy, etc.”’ 
if not acccmpanied by restraining words, operate 
as words of present demise. Secus if they be 
followed by others which show that the parties 
intended that there shall be a lease in future. 
The whole must depend on the intention of the 
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arties.— Dor d. JACKSON v. ASHBURNER (1793), 5 
erm Rep. 163; 101 E. R. 93. 

Annotations :—Distd. Doe d. Walker v. Groves (1812), 15 
East, 244; Pinero v. Judson (1829), 6 Bing. 206. Apld. 
Doe d. Pearson ». Ries (1832) d. 
Boteld ee"Sm(t cor 

e v. 5), 6 t, 
Faithful (1834), 3 Nee. & t K. Bei ; 


3, 
Pullon (1836), 2 .N.C. 749; Chapman v. Bluok (1838), 
Sent, 515. Menti. Newberry v. Colvin (1830), 1 Tyr. 


1041. Covenant ‘‘to stand seised.’"]—A cove- 
nant “ to stand seised ’’ entered into by the owner, 
is a lease (per CUR.).—RIGHT d. BASSET v. THOMAS 
ae 3 Burr. 1441; 1 Wm. Bl. 446; 97 E.R. 
1042. “Set & let.’"]—Agreement to grant a 
lease, whereby the lessor did let & set for twenty- 
one years from a future day, shall be a lease in 
presenti, if the circumstances show the party’s 
intent so to be.—BAXTER d. ABRAHALL v. BROWNE 
(1775), 2 Wm. BI. 972; 96 E. R. 573. 


-tnnotations :— Consd. Pinero v. Judson (1829), 3 Moo. & BP 
197. Refd. Chapman v. Bhick (183%), 4 Bing. N.C. 157. 


1048. ‘‘ Doth demise.’’]—Barry v. NUGENT, 
No. 1018, ante. 

1044. Agreement for qulet possession.] — The 
owners of a house & shop, in Sept. 1890, wrote a 
letter to the person who was then in occupation, 
in the following terms: ‘‘ We hereby agree to let 
you keep peaceable possession of your present 
house & shop in Strand Lane for a term of ten years, 
on condition that you commit no nuisance, & 
pay us the sum of 9s. 3d. per week for rent thereof. 


You to pay local board rates & we to pay poor 


rates & water rates as hitherto’? :—Hecld: there 
was a demise of the premises for a term of ten 
years.—DtUxXBURY v. SANDIFORD (18098), 80 L. T. 
552, C. A. 

‘* Agree to let.’’]—-See Nos. 999-1008, ante. 


SUB-SECT, 4.-—RECITALS. 
See, generally, DEEDS, Vol. XVII, p. 108, Nos. 


SS&, 89 
Construction of.J—See Drrps, Vol. XVII, 


pp. 362-369, Nos. 1787-1806. 


SUB-SECT. 5.—THE PROPERTY CONVEYED. 
See, generally, DrEps, Vol. XVII., pp. 374 385, 
Nos. 1833-1930 ; & Part VIT., post, 





SUB-SEKCT. 6.— HABENDUM. 

See, generally, DEEDS, Vol. XVIT., pp. 385-389, 
Nos. 1931-1982. 

1045. Purpose of habendum---To control pre- 
mises.|—The habendum . .. restrains the gene- 
rality of the premises which is ifs proper office 
(TINDAL, C.J.).— BURTON v. BARCLAY (1831), 7 
Bing. 745; 5 Moo. & P. 785; 9L.J.0.S.C.P. 
231; 131 E. R. 288. 

1046. ——— ———.]— Dor d. Timmis v. STEELE, 
No. 1167, post. 

—— See, further, DEEDS, Vol. XVII., 
p. 386, Nos. 1982-1943. 

1047. To determine period of letting.]— 
STRICKLAND v. MAXWELL, No. 1163, post. 

.|—See, further, Deeps, Vol. XVII., 
p. 386, No. 1944. 











—_ 
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Habendum from past date.]—See Sect. $, aub-sect. 
2, B., post. 

Variance between habendum & reddendum. |— 
See DEEDS, Vol. XVII., p. 389, Nos. 1081, 1982. 

Construction of.]—Sce Sect. 6, post. 


Lad 


SUB-SsECT, 7.—CONSIDERATION, 

See, generally, ContRAcT, Vol. XII., pp. 172 
. me >; DEEDs, Vol. XVIL, pp. 190, 191, Nos. 

1048. Consideration—Good consideration—Pro- 
mise to make lease generally.]—A promise to make 
a lease generally, is not a sufficient consideration to 
ground an action upon.- FEREBY v. LURKYN 
(1597), Cro. liz. 6665; 7S EL R. SEOs; sub nom, 
FEERBY v. LOoRKINGS, Noy, 65. 

1049. Past consideration —Promise to pay 
on same day as lease granted.|-—-JONES », CLARKH 
(1618), 2 Bulst. 73 3 80 Wh. R. O69, 

——-.]--See, generally, Conrracr, Vol. 
XID, pp. 218-210, Nos. 1719-1789. 

1050. Not truly stated-—Lease not void.|— 
Declarations, in consideration that pltf, would 
procure A. B. to grant a lease todeft.; the latter 
promised to pay plitf. £170. The proof was, that 
A. B. having agreed to grant a lease to pltf., the 
latter undertook, originally, to assign it to deft., 
for the consideration mentioned ; but that after- 
wards, a lease, to which pitf. was ai party & 
assented, was granted immediately by A. LB. to the 
deft. The consideration {0 be paid by deft. to 
pltf, was not mentioned im that lease :-—HMeld: 
(1) the Jease was not void on account, of this 
omission, the ad valorem duty tmposed a) Stamp 
Act, 1815 (ce. 184), applying only to considerations 
passing between lessor & lessee 5 (2) the evidence 
proved the substitution of a new contract to 
procure a lease from A. B. to deft., in heu of the 
original contract, & there was not any variance, ~ 
Boonr v. Mircuenn (1822), b Bo & OC. 145 3 bd 
O.S. K.B.255 107 i. i. 





eee ee 





Aunotatwr es f6 to (1) Dbtd. A.-Giooe, Brown (i849), 3 
Eixch. 662, 
1051, ——- —--— .] —A deed of conveyance, 


which omits truly to set out the whole considera- 
tion directly or indirectly paid, or agreed to be 
yaid for the estate conveyed, is not void by 
Probate & Legacy Duties Act, 1808 (c. 149), 6. 22 ; 
therefore in ejectment for a forfeiture, where a 
lease was supposed 10 have omitted part of the 
consideration: Held: this was no answer to the 
action. ~Dog d. HiGgGinBoTHAM uv. LLORSON (1823), 
3 Dow. & Ry. K. BL 186; 11. J. O.S. K. B. 224. 


Annoraiian Retd. Reed ov. Wilmot (2831), 7 Bing. 677. 
1052. | Dorn d. KETTLE v. 
Liwis, No. bO82, pos, 
1053, -- - ~~~— Defence to executing lease.|] — 


The declaration stated, that it was agreed between 
pitf. & deft., that pif. should purchase of deft. 
certain house & shop fiatures, specified in a certain 
inventory, for £150; that £125 should be paid 
ou taking possession, é& the remainder of the 
purchase-moncy by three bills of exchange ; that 
deft. should grant, & plitf. should take, a lease of 
the messuage for twenty-one years, at the rent 
of £60. The declaration then averred, that pltf. 
tendered to deft. for execution an instrument in 
the form of a lease, which, after it should have 
been executed by deft., would have become such 
a lease as was so agreed to be granted by deft. to 


atenennentinamenuniocan’ 








a. Consideration—Good consideration.}—MCIXTYRE v. CITY OF KINGSTON (1847), 4 U. C. BR. 471.— CAN. 
b. —-~ —- .}- MERRICK t. L’ESPERANCE (1860), 10 C. P. 259.—CAN. 
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Sect. 3.—Contvnts of lease: Sub-sects. 7, 8 & 9. 
Sect. 4: Sub-sects. 1 & 2, A., B. & C.} 


pltf. Deft. traversed this averment. The in- 
denture tendered by pltf. stated, that, as well in 
consideration of the sum of £150 paid by piltf. 
to deft., as of the yearly rent, covenants, etc., 
deft. had demised & leased all that messuage, etc. : 
—Held : the consideration was not truly stated, & 
therefore the instrument was not such a lease as 
was agreed to be granted by deft. to pltf.—Von- 
HOLLEN v. KNOWLES (1844), 12 M. & W. 602; 13 
L. J. Ex. 140; 2L. T. 0.8. 370; 152 BE. R. 1339. 
Annotation :—Refd. Manning v. Bailey (1848), 2 Exch. 45. 

1054. ——- Premium—Not expressed in lease— 
peaverye| Ei granted a lease deft., in 
consideration of a premium of £40, &, being 
indebted to deft. in that amount for work done, a 
settlement of accounts took place between them, 
when deft. was allowed the £40 in account, but 
no moneys in fact passed. Plitf. having after- 
wards sued deft. for £37 4s. for rent, & goods sold, 
deft. claimed to set off the £40 as money received 
for his use, on the ground that it was not expressed 
in the lease, & therefore he was entitled under 
Probate & Legacy Duties Act, 1808 (c. 149), 8s. 24, 
& Stamp Act, 1815 (c. 184), to recover it :—Held : 
(1) the effect of those statutes is to put leases for 
a premium on the same footing as conveyances 
upon a sale, so that in all cases where the considera- 
tion is not expressed in the lease the amount paid 
may be recovered back ; (2) as deft. might recover 
back the premiums as moncy received for his usc, 
he was entitled to set it off as a debt.—GINGELL v. 
PURKINS (1850), 4 Exch. 720; 19 L. J. Ex. 129; 
141. T. O.S. 354; 154 B. R. 1405. 

1055. Right of lien for unpaid 
premium.|]—Testatrix, long before her death, had 
granted a lease of a house for thirty-one years at 
a low rent, with a premium of £600, which had not 
been paid :—/eld: the unpaid premium being in 
the nature of purchase-money, for which there 
was a jien upon the land, could not be bequeathed 
to a charity.—-SHEPHEARD v. BEETHAM (1877), 6 
Ch. D. 507; 461. J. Ch. 763; 36 L. T. 909; 25 
W. KR. 7614. 


Aa / Mentd. 2te Pullen, Parker v. Pullen, [1910] 1 
he a . 


—— Rent.]—-See Part XV., post. 

Receipt clause— Operating as estoppel.] — Sce 
ISTOPPEL, Vol. XX1., pp. 265, 266, Nos. 848-855. 
-| -See, further, DEEDS, Vol. XVII., pp. 
370-373, Nos. 1807-1832. 











SUB-SECT. 8.—COVENANTS. 
See Part XI., post. 


SUB-SECT. 9.—OPTIONS. 
See Sect. 12, post. 


PART III. SECT. 4, SUB-SECT. 1. 175.—CAN. 
c. Lffect of non-erecution by some {. Necessity 





for 


LANDLORD AND TENANT. 


Srct. 4.—EXECUTION AND COMPLETION. 
SuB-sEcT. ]1.—IN GENERAL. 


See, now, Law of Property Act, 1925 (c. 20), s. 73. 
1056. Binding on party executing.] —If one 
party executes an indenture it shall be his deed 
though the other party does not execute it.— 
Foster v. MAPEs (1590), Cro. Eliz. 212; 1 Leon. 

324; Owen, 100; 78 BE. R. 468. 

Annotations :—Mentd. Tisdale v. Essex (1613), Hob. 84; 
Hayes v. Bickerstaff (1669), Vaugh. 118; Fowle v. Welch 
(1822), 2 Dow. & Ry. K. B. 133. 

1057. Effect of non-execution by some parties— 
Non-execution by lessor—Lessee not estopped.|— 
A declaration in covenant stated that one J. was 
seised in fee, & being so seised, by a certain 
indenture, with the consent & approval of J. 
then given, made between J. of the one part, 
& deft. of the other part (profert sealed with the 
seal of deft.), it was witnessed, that, for the con- 
siderations therein mentioned, he, J., did demise 
to deft., his exors. & administrators, certain 
premises therein mentioned ; to hold to him, his 
exors., etc., fur the term of eleven years. By 
virtue of which indenture, & by permission of J., 
deft. afterwards entered into the premises, & was 
possessed thereof. That J. afterwards made his 
will, by which he devised the estate to his widow 
i. for life, remainder to pltf. for life. It then 
averred the death of J., & afterwards to If., his 
wife, whereupon pltf. became & was seised of the 
reversion of & in the premises in his demesne as 
of frechold for the term of his natural life, under & 
by virtue of the will. Deft. pleaded in effect that, 
although the deed was his deed, yet, that it was 
not signed by J., nor by any agent of J., thereunto 
lawfully authorised by writing, nor was any lease 
for the term of eleven years put into writing & 
signed by J., orany agent, etc. :—Held: the action 
was not maintainable by pltf. against deft. for 
breaches of the covenants in the indenture.— 
CARDWELL v. LUCAS (1836), 2 M. & W. 111; 2 
Gale, 203; 6L. J. Ex. 52; 150 H.R. 691. 
-tnnotations :—Apld. Cooch » Goodman (1842), 2 Q. B. 580. 

Refd. Pitman v. Woodbury (1848), 3 Exch. 4 


-j|—See Deeps, Vol. XVII., pp. 221 et seq. 

Formalities of execution.] — Sce Drnps, Vol. 
XVIT., pp. 199 ct seq. 

Delivery as escrow.]|—Sec Dreps, Vol. XVII., 
pp. 208 et seq. 

Additions & alterations before & after execution.]| 
—- See DEEDS, Vol. XVILI., p. 226, Nos. 400-405. 

From what time deed effective.|—See DrrEns, 
Vol. XVIT., p. 228, Nos. 425-436. 


SuB-SECT. 2.—COUNTERPART. 
A. Execution, 
1058. Execution under power requiring counter- 


part—Contemporaneous execution unnecessary. ]— 
Semble : 
lessee shall execute a counterpart, it is not necessary 


when a leasing power requires that the 


the premises exists a lessee without 


actual entry.) — power to assign his interest cannot 


arties—Non-execution by Icasor.}— The estate of a lessce for years is not insist on the lease being executed 
{UNGERFORD v. BKCHER (1855), 5 complete without actual entry.—Dor personally by the landlord.-GRranam 
1. Ch. R. 417.—IR. d. h ATHEWAY Ae BHO (1848), 6. MANDERS (1918), 53 1. L. T. 5.—IR. 

d. Lease to husband d& wife N. B. R. (1 All.) 92.— . k. Execution 6 one lessee 
—Non-erecution by wife.J—Held: the g. ——.}—A lease, to have its full himself f pe pet, eas written es 
non-execution by the wife of a lease to effect, must be followed by posses- granted to G. & his four sisters was 


her & her husband, containi cove- 
nants to be porformed by her, did not 
render her incapable of taking there- 
under.—BRITTON v. ENIGHT (1879), 
20 C. P. 567.—CAN. 

e Non-erecution by lessee.) 
—PIPER v. SIMPSON (1881), 6 A. R. 


1 Macq. 196; 





Sea anna v. FERRIER (1852), 
24 Se. 
Stuart, 677: affg. 13 Dunl. 
Seas.) 837; 23 Sc. Jur. 379.—SCOT. 
h. Execution by attorney.J—So long 
as a valid power of attorney enabl 
the attorney to execute a lease o 


signed by G. alone, the testing clause, 
however, bearing that he had sub- 
scribed ‘‘ for himself & his sisters ’’ :— 
Held: G. was not entitled to be en- 
rolled as sole tenant.—DONALDSON rt. 
ee a (1865), 38 Se. Jur. 79.— 


Jur. 404; 1 
(Ct. of 


Part III.—Leasss. 


that the execution of the lease & of the counter- 

part should be contemporaneous.—FRYER v. 

Coomss (1840), 11 Ad. & El. 403; 4 Per. & Dav. 

120; 113 BE. R. 468. 

Annotations :—-Refd. Dayre]l v. Hoare (1840), 12 Ad. & El. 
356; Wootton v. Steffenoni (1843), 12 M. & W. 129; 
Whitaker v. Harrold (1847), 11 Q. B. 163: Vigers v. St. 
mene le Ae) 14 Q. B. 920; Hooper v. Clark (1867), 8 


1059. Right of lessor to witness execution.]— 
In the absence of any stipulation to that effect, 
the lessor is not entitled to insist upon witnessing 
by himself or his agent the execution of the 
counterpart of the lease by the lessee; & in a suit 
by the lessee to enforce specific performance of the 
agreement for a lease, the lessor ordered to pay 
the costs of the suit occasioned by his refusal 
to execute the lease, unless the execution of the 
counterpart was attested by his agent.—Borra- 
DAILE v. SMART (1857), 5 W. R. 270. 


B. Admissibility in Evidence. 


1060. General rule—vVariation between lease & 
counterpart—Lease prevails.|—(1) I agree, also, 
if there were an inconsistency between the lease 
& the counterpart, if it were clear that a mistake 
had been made in not making the counterpart & 
lease correspond, according to the canon of con- 
struction laid down in Sheppard’s Touchstone, the 
counterpart must vive way, being the inferior 
instrument, & the lease, which is the superior 
instrument, must prevail. But here the difference 
is not between the lease & counterpart inde- 
pendently of any inconsistency in the lease itself. 
Here the lease executed by the lessor contains a 
palpable mistake, & the canon of construction 
does not exclude us from looking to see where the 
mistake lies by referring to the counterpart 
(COCKBURN, C.J.). 

(2) If there were only one deed, the habendum 
would be the dominant part & must prevail, 
& the reddendwm would be subordinate & must 
yield, if there were any inconsistency between the 
two (COCKBURN, C.J.).— BURCHELL wv. CLARK 
(1878), 2 C. P. 1D. 88; 46 lL. J. Qe. B. 115; 35 
L. T. 690; 42 J. P. 1323; 25 W. RR. 331, C. A. 
atnnotations -—Apld. Matthews v. Smallwood, (1910) 1 Ch 

777. Refd. Ingleby v. slack (1590), 6 T L Ro 2x4. 

1061. Availability of counterpart—Where lease 
inconsistent with itself./—BurcueLLv. CLAKK, No. 
1060, ante. 

1062. -| — Although in ae discre- 
pancy between lease & counterpart. the former 
might be the more Important instrument, yet where 
the lease disclosed a patent ambiguity the counter- 
part might be looked to to rectify its terms.— 
MATTHEWS vt. SMALLWOOD, [19]0] 1 Ch. 7773 79 
L. J. Ch. 3225 sub nom. MATTHEWS v. SMALL- 
WOOD, SMALLWOOD v. MATTHEW», 102 L. T. 228. 


Annoaltwuns —Refd. Hurd + Whaley, (1918) 1K. B. 448, 
Davenport r. Smith, (9921} 2 Ch. 270, Atkin w Rose, 
{1923] 1 Ch. 522;° Fuller's Theatre & Vaudeville Co. vu. 
Rofe, (1923] A. C. 435; samuel v Dunas, [1924] A.C. 
431. 


1063. Against lessee & his assigns.]——In 
ejectment upon a clause of re-entry in a lease on 
non-payment of rent against the assignee of the 
lease, proof by the lessor of the counterpart of the 
lease, by the subscribing witness, is sufficient proof 
of the holding upon the condition of re-entry in 
case of non-payment of rent. 

The acknowledgment of the original lessee, from 
whom deft. claims, under his seal that he held these 
premises under his landlord upon the conditions 


Seemed 











See Sub-sect. 3, post. 
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& covenants therein expressed is sufficient evidence 
of the holding upon such terms against one holding 
under the lease (LoRD ELLENBOROUGH, C.J.).— 
ash Say v. DAvis (1806), 7 Kast, 368; 108 


Annotations :-—Apld. Paul v. Meck (1828), 2 Y. & J. 116. 
Folld. Houghton v. Koenig (1858), 18 C. B. 235. Refd. 
Smith v. Jersoy (1831), 3 BH. 290: Doe d. Harris +. 
Masters (1824), 2B. & C. 490. Mentd. Charrinton rv. 
Johnson (1845), 4 L. T. O. 8. 398. 


1064. Original not stamped.] —.\ 
lessee, who executes the counterpart of a lease, 
cannot dispute its admissibility in evidence, or 
impeach its validity, upon the ground of the 
original not being properly stamped.-—PAUL v. 
MEEK (1828), 2 Y. & J. 1163 148 BE. R. 855, 
annotation :—Consd. Hughes r. Clark (1851), 10 CB. 905. 

1065. -]|—I1n covenant by lessor against 
lessee, on an indenture of demise, it is no variance 
if pltf. in his declaration makes profert of the ‘ said 
indenture,” & at the trial produces the counter- 
part executed by the lessee. PEARSE v MORRICE 
(1832), 3 B. & Ad. 306; 11. J. K. B. 148; 110 
EK. RR. 142. 

Annotation ; —Refd. Burchell v. Clark (1576), 2 POD. 88. 

1066. --— Against underlessee -To prove lessee’s 
interest.}—Dor d. MANTON v, AUSTIN, No. 78, ante. 

1067. Against strangers.]--In ejectinent, 
to prove that the land in question was part of the 
estate of the lessor’s ancestor, a counterpart of a 
lease, purporting to demise that land, was produced 
from the ancestor's muniment room: it was 
dated in the ancestor's lifetime, & appeared to be 
executed by the person named as lesser, but by 
noone else. The lease itself was not produced, nor 
any excuse shown for the non-production. No 
privity appeared between the lessee & deft. in the 
ejectment: -Held: the counterpart. was ad- 
missible. Dor d. EHEGREMONT (HARL) v. PULMAN 
(1842), 3 Q. B. 622; 11 LL. J. Q. B. 310; 114, RR. 
615; sub nom. Dok de KGkEMONT (EAL) v. 
WILLIAMS, 6 Jur. 1b22. 

















adunotation. Refd. Doo d. Howill te Rees (1852), 19 T. Ty 
Ys bB2 
1068. —-—- - —.J—Inejectment by rey ersioners, 


the lessor's counterpart of a lease received in evi- 
dence on their behalf, he stating that he had 
occupied under it; & though the date was more 
than 20 years before suit, & no rent had been paid 
under it by deft., & he had not come in under the 
lessee, yet it appearing that the lessee's assignee 
had paid rent under it, & that it had expired within 
the 20 years: ~ Held : the reversioners were entitled 
to recover.—Homks v. PEARCE (1858), 1 Fe. & F. 
283. 

1069. Production of counterpart-—Raises pre- 
sumption of execution of lease.} —In debt for rent 
on an indenture, with a plea for non est factum, 
tf. is entitled to recover, on production of a deed 
bine a counterpart stamp, & on proof of its 
execution by deft., without going on to prove 
the execution of a lease by himself. [PUGHEAR v, 
CLARK (185]), 10 (. B. 905; 17 1. T. O. 8. 64; 
15 Jur. 430; 138 Is. R. 358. 

1070. J—In an action for rent upon 
an indenture of lease, deft. pleaded non demiit. 
The counterpart was held sufficient evidence of the 
demise.—-HOUGHTON v. KOENIG (1856), 18 C. B. 
235; 265L.3.C. 12.218; 20 J.P.470; 130 E.R. 
1358. 

Annotalton :—Refd. Burchell vr. Clark (1876), 25 W. It. 334. 








C. Stumps. 


He eer ae a we mom em arene 


PART IIL. SECT. 4, SUB-SECT. 2.—B. 
l. Availability of counterpart.) —PERNETTE v. CLINCH (1894), 26 N. 38. Ht. 410.— CAN. 
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Sect. 4.—Haeculion and completion: Sub-sect. 3, A., 
B., C. (a) & (b), & D.] 


Sus-sEecT. 3.-——STAMPS. 
A. Necessity for. 


See Stamp Act, 1891 (c. 39), ss. 11, 75 (2). 
1071. Lease in writing—For term capable of 
creation by parol.|—-PRossorR v. PHILLIPS (1765), 


Bull. N. P. Sth ed. 269, N. P. 
Aa :—Refd. Goodtitle v. Way (1787), 1 Term Rep. 


1072. Not under seal.|—GoopTITLE d. 
Estwick v. Way, No. 303, ante. 

1073. Contained in correspondence.]—(1) A 
bill of exceptions, tendered to a judge’s ruling, 
that certain documents could not be received 
for want of a stamp, did not set forth the docu- 
ments, but after the seal of the judge were these 
words: ‘‘ The following are the letters referred 
to in the bill of exceptions.’’ They were then set 
forth, but not authenticated by the judge’s seal :— 
Held: they did not form part of the record, & 
could not be looked at by the House. 

In trespass quare clausum fregit under a special 
traverse of pltf.’s title, pltf.’s witness said certain 
letters had passed annually between pltf. & his 
lessor as to the demise :—Held: (2) the demise 
sufficiently appeared tu be by writing, & pltf. was 
bound to produce the letters, whatever they 
were ; (3) the judge having on exception rejected 
the letters for want of a stamp, it not appearing 
in the bill of exceptions for what purpose they 
had been tendered, it must be presumed that they 
were tendered to prove a lease, & therefore were 
properly rejected. — HLUTCHINSON v. FERRIER 
(1852), 19 L. T. O. S. 116, H. 1. 

1074. Alteration of agreement—Necessity for 
further stamp—aAlteration immaterial.| — The 
alteration of an agreement, stipulating to give up 
the holding & occupation of a farm, by the addition 
of the words “ house & premises,” after that agree- 
ment has been completed, is not such an alteration 
as will render the affixing of a new stamp necessary ; 
house & premises being included within the mean- 
ing of the term farm.—DogE d. WATERS v. HOUGHTON 
(1827), 1 Man. & Ry. K. B. 208; 6 1. J. O. S. 
K. B. 86, 

1075. As evidence of terms of parol agreement 
for new lease.|—Where a parol agreement was 
made between A. & B., that the former should 
let, & the latter take, certain premises, upon the 
terms & conditions contained in a lease of the same 
premises granted by A. to C.:—Held: in an 
account by A. against B. for rent’ & non-repair, 
the lease could not be read in evidence, unless duly 
stamped.—TURNER v, POWER (1828), 7 B. & C. 
625; 108 K. R. 856; sub nom. TURNER v. Forp, 
6L. 3.0.8. K. B, 122. 

Annotation :-- Refd. Varry v. Deere (1836), 2 Har. & W. 395. 

1076. ———.]—Dcclaration, in assumpsit, that 
deft. had held lands under a lease from E., on 
certain terms, which were set forth on the record ; 
that the reversion came to pltf.; & that deft., 
in considcration of an alteration of the rent, 
promised to hold of plitf. on the same terms in all 
other respects; but that deft. broke the terms. 
Plea, non assumpsit. Pltf. not having proved an 
express contract to hold of deft. on the old terms : 
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m. Joint agreement.]— COOPER — v. 
FLYNN (1841), 31. L. R. 472.—IR. 


n. Proposal by tenant— Signed by 
both partics.}—A proposal purporting 
to come entirely from the tenant, o. A 
without any words of acoeptance or 
contract on the part of the landlord, to 


require a 


v. NG (1854), 6 Ir. 


& us to demise.)-— Agree- 
ments to domise are leases, & 
be stamped as such.— HUTCHINSON 


LANDLORD AND TENANT. 


—Held: he could not rely upon an implied 
contract, arising from the old lease, without put © 

it in evidence; & the old lease could not 

as such evidence, unless properly stamped.— 
—WALLISS v. BROADBENT (1836), 4 Ad. & El. 
877; 2 Har. & W. 40; 6L. J. K. B. 269; 111 
E. R. 1014. 

1077. Agreement allowing occupation as re- 
muneration for services.;—A. being owner of a 
farm, let it for 7 years to B., & by a written agree- 
ment of same date it was agreed, that A. should 
manage the farm for B., B. allowing A. 128. a 
week, ‘ & allowing him & his family to reside & 
have the use of the dwelling-house & furniture 
therein, free of rent,’”’ & this agreement was to be 
put an end to by three months’ notice or three 
months’ wages :—Held: (1) this agreement did 
not require a lease stamp, as it did not contain a 
demise, of the house, the occupation of it being 
& mere remuneration for service ; (2) no notice to 
quit was necessary, if the service was put an end 
to.—_DorE d. IluGHEs v. DERRY (1840), 9 C. & VP. 
494, 


Annotation :—Gencrally, Mentd. Curling v. Mills (1843), 7 

Scott, N. Rt. 709. 

1078. Acknowledgment of existing tenancy.|—- 
An agreement in the following terms: ‘“I., W., 
do hereby acknowledge that I am indebted to B., 
as agent of S., my landlord, in the sum of £22 for 
arrears of rent, for the cottage in my occupation ; 
& I do now pay B. the sum of 5s. on account & in 

art of such rent, & do hereby undertake to pay 
3. the sum of £8 per annum, by quarterly pay- 
ments from Michaelmas last’’:—Held: not to 
require a lease stamp.—TEAGLETON v. GUTTERIDGE 
(1843), 11 M. & W. 465; 2 Dowl. N. 8. 1053; 12 
L. J. Ex. 359; 152 E. R. 888. 

ian. * ~Mentd. Bannister v. Hyde (1860), 2 KE. & K. 


1079. .J—A memorandum, by which, in 
consideration that A. will withdraw a distress for 
a@ sum exceeding £20, which B. admits to be due 
from him as tenant to A., until a future day, B. 
declares that in case of default it shall be lawful 
for A. to enter & distrain, & to pursue all remedies 
for the recovery of the land, as if no distress had 
been taken, is admissible in evidence to prove the 
tenancy without an agreement stamp.—HILL v. 
Ramm (1843), 5 Man. & G. 789; 6 Scott, N. RK. 
571; 11. T. O.S. 100; 134 B. R. 779; sub nom. 
Him. v. Ransom, 12 L. J. C. P. 275. 

1080. Void lease.|——A lease in writing, not by 
deed, void under Real Property Act, 1845 (c. 106) : 
—Held: not to a tea a stamp.—Mo?rt v. TURN- 
AGE (1856), 1 F. & F. 6, N. P. 

Annotation :—Refd. Golden v. Taylor (1860), 2 F. & F. 110. 

Lease from Crown.]—See CONSTITUTIONAL LAw, 
Vol. XI., p. 581, No. 829. 





B. Scale Applicable. 

Sec, now, Stamp Act, 1891 (c. 39), sched. ; 
Finance (1909-10) Act, 1910 (c. 8),s. 75; Revenue 
Act, 1911 (c. 2), 8. 15; Finance Act, 1924 (c. 21), 
8. 33. 

1081. Scale at time of fixing stamp.] — Where 
an instrument, which was in reality a lease, but 
which bore an a ent aur for 15s. was 
executed in 1805, at which period the amount of 


but containing all the terms necessary . t. FERRIER (1852), 1 rare 196; 24 
to constitute a lease, & signed by both ,; Se. Jur._404; 1 Stuart, 67 

parties :—Held: to f 

lease stamp.-——FITZPATRICK 


>; affg., 13 
Dunl. (Ct. of Sees.) 837; 23 Se. 
379.—SCOT. 
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1081 i. Scale at time of fixing stamp.) 
—A lease executed in 1849 must, in 
order to be admissible in evidence, be 


be a lease, & to ur. 


ur. 314.— IR. 


require 


Part 1IJ.—LeEaszs. 


the stamp on a lease, according to the Act then in 
force, was £1 10s. 0d. but was stamped in 1834, 
under 37 Geo. 3, c. 136, 8. 2, with a stamp of £1 
be the amount of the stamp then in force :— 
Held: the proper duty had been paid.—_ Bucx- 
WORTH v. SIMPSON (1835), 1 Cr. M. & R. 834; 


1 Gale, 38; 5 Tyr. 344; 4L. J. Ex. 104; 149 
EB. R. 1817. mn 
seers ae Deakin v. 


Penniall (1848), 2 Exch. 

. Men - Bry v. Lewis (1842), 3 Q. B. 603; 
Standen v. Chrismar (1847), 10 Q. B. 135; Arden v. 
Sullivan (1850 4Q. B Humphreys v. Franks 


» 1 - 832; 
(1856), 18 GC. B. 323; Maples v. Pepper oat 1c. B 


77; Camden v. HKatterbury (1860), 7 C N.S. 864 ; 
Walker v. Gode (1861), 6 H. & N. 6943; Elliott v. Johnson 
cee L. R. 2 Q. B. 120; Cornish v. Stubbs (1870) 

Pe 5 OH. B34: Smith v. Egeington (1874), 1. K § 
C. P. 145; Williams v. Heales (1874), L. R. 9 C. P. 1773 
Phillips v. Miller (1875), L. R. 10 C. P. 420; Ramage v. 
Womack, [1900] 1 Q. B. 116; Manchester Brewery Co. v. 
ge ae Rae 2 Ch. 608; Wedd v. Porter (1915), 113 


ae 


See, now, Stamp Act, 1891 (c. 89), 8. 14 (4). 


C. Consideration. 
(a) Lump Sum. 

see Stamp Act, 1891 (c. 39), sched. ; Finance 
(1909-10) Act, 1910 (c. 8), s. 75; Revenue Act, 
1O11 (c. 2), 8. 15. 

1082. Consideration not truly expressed —Duty 
payable on sum expressed.|—A conveyance liable 
to ad valorem duty, by Stamp Act, 1815 (c. 184), 
sched., Part I., title “‘ Conveyance,” is not void, 
because the true consideration money is not 
expressed on the face of the deed. ‘The duty is 
payable mercly on the sum expressed; though, 
under Probate & Legacy Duties Act, 1808 (c. 149), 
the partics may be liable to punishment for not 


truly expressing the consideration.—Doxn = d. 
KETILE v. Lewis (1830), 10 B. & C. 673; 8 


L. J. 0. 8S. K. B. 300; 109 Kk. R. 600. 

1083, Lump sum payable to third party.]-— 
H. being seised in fee of certain land, contracted 
with B. to execute to him a lease of the land, & 
a house to be built thereon by B., for 09 years, at 
a rent of £9 58. Od. The house having been built, 
B. contracted with O. to sell him his (B.’s) interest 
in the Jand & house for £550, which was accord- 
ingly paid. In order to effect this contract, J. 
procured an indenture to be made between him- 
self, LT. & O. whereby H. demised to O. the house 
& land for ninety-nine years, at the same rent. 
No mention was made in this instrument of the 
purchase-money :—//eld: the lease was a cun- 
veyance within the Stainp Act, 1815 (c. 184), & 
B. was lable to the penalties imposed by 
Probate & Legacy IJ)uties Act, 1808 (c. 149), 8. 2, 
for omitting to set forth the purchase-money,— 
A.-G. v. BROWN (1849), 3 Exch. 662; 18 L. J. Ex. 
336; 13 ].. T. O. 8.1213 154 i. R. 1017). 

1084. Payment of premium—Right of 
lessee to recover premium.]—GINGELL v. PURKINS, 
No. 1054, ante. 

See, now, Stamp Act, 1801 (c. 3), 8. 5. 








(b) Rent and Addition thereto. 


1085. Reservation of sum equal to premium for 
insurance—In addition to fixed rent.)—An instru- 
ment, which operated as a lease, reserved a rent 
of £50 but contained a stipulation that the land- 
lord should insure the premises fur £1,000 & that 
the premiums of insurance should be added to the 
rent of £50, & become duc & payable in like manner 
as the rent :—Held: this was not a ‘‘ deed not 
otherwise charged’? within Stamp Act, 1&15 | 


reer ney eeeeeree ee a eee 


stamped with the duty imposed by 
5 & é Vict ec. £3; & it fs not sufficient 


that when produced it bears a atamp 
sufficient to cover the duty now in 
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(c. 184), title ‘‘ Deed,” but was properly stamped 
with an ad valorem lease stamp of £1 10., ag on @ 
rent exceeding £20 & not excecding £100; & 
if the premiums of insurance, added to the rent, 
exceeded £100, it lay upon the party sceking to 
impeach the instrument to show that they did so. 
—-WILSON v. Smity (1844), 12 M. & W. 401; 1 
Dow. & L. 633; 13 L. J. Ex. 118; 21. 1. 0.8. 
285; 8 J.P. 522; 152 E.R. 1253. 

1086. Reservation of royalty in addition to rent.] 
A lease of a coal mine for a term of ninety-nine 
years reseived a certain rent of £75 a year payable 
quarterly, & also a galeage or tonnage rent of Od. 
for every ton of coal raised. The lease contained 
more than two thousand, one hundred W& sixty 
words, & was stumped with an ad ralorem duty of 
£1 10s.,& aprogressive duty of £1. Qua: whether 
the royalty or tonnage rent rendered a LL Jos. 
stamp necessary in lieu or in addition to the 
ad valorem duty. Ropers vr. SeCAR (1800), 16 
I. T. O. S. 66. 

1087. Payment of sum in Meu of repairs.] — 
By a lease of tramways to a traction co. by a 
municipal corpn., made pursuant to the Tramways 
Act, 1870 (c. 78), the co. were to pay rent at a 
fixed rate per cent. on the cost of the original 
purchase. They were also to pay to the Jessors 
a given sum per mile of road along which the tram- 
ways were laid, in lieu of repairing any portion of 
such road & maintaining tho tramways, er 
the rails & electric bonds laid thereon, The 
minimum amount payable under this clause was 
£900 per muuen & a power of distress was reserved 
in respect of it. They were also bound to purchase 
from the vendors all clectrical energy required for 
the purpose of the tramways & to pay for same at 
a given rate, the minimum sum payable in any one 
year being £4.000, On a case atated :~ -/leld: 
the £900 payable in respect of the repair of the 
road was rent, & ad valorem duty was payable 
upon it under Stamp Act, 1891 (¢. JO), 8. 4, 
British Knecraic TRACTION Co. vu. INLAND 
Revenug Comrs., (1002) 1 K. Bo 4sl3 Ti tJ. 
K. B. Ob; 85 L. LE. 6685 66 J. PL 833 50 WL RR. 
280; 18 T. L. &. 105, OC. A. 

1088. ‘‘ Lease exceeding thirty-five years ’’- 
Peppercorn rent.]—A lease for a term of lorty-live 
yeurs at a substantial rent for the first twenty- 
three years & at a peppercorn during the remaining 
twenty-two is not a lease ‘ exceeding thirty- 
five years at a yearly rent"? within Stamp Act, 
1851 (c¢. 83), sched. title ‘ Lease,’ & is not liable 
to the duty imposed by that statute, PEARSON 
v. INLAND favenut Comrs. (1868), [1.3 Exch. 
242; 370. J. Bx. 1713 18 Le T. 5705 sub nom. 
FLORANCE ve. INLAND REVENUE COMRSK., 16 
W. RR. 9814. 

1089. — - Lease for ninety-nine years deter- 
minable on lives.]-—A lease for a term of ninety- 
nine years if A., B., & C. should so Jong live is a 
lease for a term which ‘‘ exceeds thirt y-live years,” 
& not a lease for an “ indefinite’? term, within 
Stump Act, ISGL (c, 30), sched. I.- Mounr 
J0DUCUMBE (KARL) v. INLAND REVENUE COMRS., 
[1911] 2 K. B. 24; s0L. J. KB. 5085 105 1. 'P 
62; 27 'T. LL. HR. 298. 





D. Documents of Double Charucter. 
See Stamp Act, L801 (c. 30), 5. 4 (a). 
1090. Whether two stamps required—Lease & 
bond.J—An instrument which was both a bond & 
a lease or demise, not required to be stamped 


ey i en ote 





eh he ener ee mn me 


force. —MOooRE vr, Long (1865), 13 


L. T. 149.-——IR. 
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Sect. 4.-—Execution and completion: Sub-sect. 3, D. 
& E.; sub-sects. 4 & 5, A.) 


doubly.—JoNnEs d. RAYNER v. SanpDys (1753), 
Barnes, 463; 94 E. R. 1005. 
aisueaion :—Refd. Baker v. Jardine (1784), 13 Kast, 

av, D. 

1091. ——— Demise to different tenants of different 
estates—Stamp relating to particular tenancy.|— 
Where an instrument contains a written contract 
of demise in its general terms with a several opera- 
tion in respect to the different tenants who sign it 
for different estates at the different rents set against 
their signatures, & one stamp only appears upon 
the paper, it is matter of evidence to which 
contract such stamp applies ; & the circumstances 
of juxta-position of the stamp to deft.’s signature, 
which stood untouched, while all the other names 
appeared scored through with pencil lines as if by 
way of cancellation ; & the date of the stamp office 
receipt for the stamp & penalty, whichshowed that it 
had been affixed after the action bought, & recently 
before the trial; & there being no evidence of a 
dispute with any other tenant which could make 
the stamp necessary for another purpose ; are evi- 
dence that it was intended to be & was applied to 
the contract with deft. ; in which case the paper 
was evidence for this purpose.—Dor d. COPLEY 
v. DAY (1811), 13 Hast, 241; 104 EB. R. 363. 

ol --Refd. Doe d. Croft v. Tidbury (1854), 14 


na 304. Mentd. Solari v. Yorston (1839), 8 L. J. Q. B 
1092. —-— Demise of several premises to one 


tenant at separate rents.|— Demise to A. of a slate 

pit at B., & stone quarries at ©., to hold to A. the 

slate pit at B. from Mar. 25, 1815, for the term of 
fourteen years, & the stone quarrics at C. from 

Sept. 20, 1817, for the term of fourteen years, 

paying for the slate pit the yearly rent of £70, & for 

the stone quarries the yearly rent of £130. The 
ad valorem stamp on the first skin of the lease was 
£3, with a progressive duty of £1 on the other 
skins. It appeared that possession could not. be 
given of the stone quarries at the same time with 
the slate pit, nor till the time mentioned in the 
lease. The ct. being of opinion that no fraud was 
intended :—Held: this lease was properly stamped 
undcr Stamp Act, 1815 (c. 184).—Boasn uv. JACK- 

SON (1822), 3 Brod. & Bing. 185; 6 Moore, C. P. 

480; 129 H.R. 1254. 

Annotations ;—-Consd. Clayton +. Burtenshaw (1826), 7 
Dow. & Ry. K. B. 800. Expld. & Distd. Coster vr. Cowling 
(1831), 7 Bing. 456. Folid. Blount v. Pearman (1834), 
1 Bing. N.C. 408. 


1093, ——- 





.]}—A lease contained a demise 
of two separate farms, with two habendums 
differing from each other; a reservation of a 
separate rent in respect of each farm, & separate 
covenants, some applying to one farm, some to the 
other. The lessee entered on the whole at one 
time :~—Held ; onead valorem stamp for the amount 
of both rents was sufficient.—Bfount v. PEARMAN 
(1834), 1 Bing. N.C. 408; 1 Scott, 55; 4L.J5.C. P. 
119; 131 E.R. 1175. 

1094. .|—By the same agreement close 
A. was demised at a rent of £200 a year, & close B. 
at the same rent which was paid by the tenant 
then in possession, not otherwise describing the 
amount. The agreement was produced in evi- 
dence, with an ad valorem stamp on the annual 
sum made up of £200, & of the rent paid by the 
above-mentioned tenant, the amount of which was 
proved by witnesses :—Held: the document was 
rightly stamped, & properly admitted in evidence. 
—PakRY tv. DEERE (1836), 5 Ad. & El. 551; 2 
Har. & W. 305; 1 Nev. & P. BK. B. 47; 6 L. J. 
K. B. 47; 111 E.R. 1274. 








LANDLORD AND TENANT. 


1095. ——- Demise with contract for sale of 
goods.|—If a lease in writing, contain a contract 
for the purchase of goods, it cannot be given in 
evidence to prove the sale of the goods, unless it 
has a lease stamp, although it has an agreement 
stamp.—CORDER v. DRAKEFORD (1811), 3 Taunt. 
382; 128 ly. R. 151. 

Annotations :—Refd. Stone v. Rogers (1837), atuED & H. 
146; Wharton v. Walton (1845), 7 Q. B. 474; Lovelock 
v. Franklyn (1847), 2 New Pract. Cas. 78; Walker v. 
Giles (1848), 6 C. B. 662. 

1096. Fixtures.] — CLAYTON v. 
BURTENSHAW, No. 326, ante. 

1097. -|—On a sale of fixtures 
by an outgoing to an incoming tenant, the follow- 
ing memorandum given by the broker employed 
by the former: ‘‘ Received of Mr. H. £3 for letting 
a house to him for a term of seven years; Mr. H. 
to take the fixtures at a valuation, if he be accepted 
as tenunt ; & in the event of his not being accepted 
as tenant, then the £3 to be returned.’ In an 
action for the price of the fixtures :—Held: 
fixtures are not ‘ goods, wares or merchandise ”’ 
within the exception of the Stamp Act, 1815 
(c. 184); & therefore, the above memorandum, 
being part of the contract between the parties, 
could not be received in evidence without a stamp. 
—WICcK v. HODGSON (1827), 12 Moore, C. P. 218 ; 
Dae ds OS S.C. Pe 50: 

1098. -—— Demise with reservation of rent for 
furniture.]|—A £3 stamp is not sufticient on a lease 
reserving £370 for house & land; & by a distinct 
reservation, £50 for furniture & fixtures.—CosTER 
v. COWLING (1831), 7 Bing. 456; 5 Moo. & P. 399 ; 
131 Kb. R. 176. 

1099. Demise with option to purchase 
property other than that demised.|—By an instru- 
ment in writing, not under seal reciting that T. 
had purchased a piece of ground with four 
messuages built thereon, in one of which pltf. 
resided, it was agreed that pltf. should continue 
to reside therein during the residue of T.’s interest 
therein, provided pltf. should so long live at the 
annual rent of Is., & in the event of his dying 
during the continuance of the term his widow 
should reside therein on the same terms; & T. 
further agreed to assign all his interest in the 
premises so purchased to pltf., on payment, within 
seven years, of £140, together with all expenses :-— 
Held: the instrument required an agreement 
stamp as well as a lease stamp.—LOVELOCK v. 
FRANKLYN (1847), 8 Q. B. 371; 2 New Pract. Cas. 
78; 16 L. J. Q. B. 182; 8 L. T. O. S. 444; 11 
Jur. 1035; 115 i. R. 816. 

Annotations :—Mentd. Hochster vr. De Latour (1853), 22 
L. J. Q. B. 455; Frost v. Knight (1872), L. R. 7 Exch. 111 ; 
Soc. Générale de Paris v. Milders (1883), 49 L. T. 55. 
1100. Demise with option to purchase 

demised property.|—By a memorandum of agree- 

ment, containing words of present demise, A. 

agreed to let certain premises to B. for two years, 

at a certain rent, & that B. should have the right 
of purchasing the premises at the end of, or at any 
time during, the term, for a given sum, “‘ it being 
understood that A. was possessed of the same 
premises for his own life & the life of Mrs. M., & 
of the survivor of them’ :—Held: (1) by this 
agreement, A. bound himself to make title to the 
premises for the lives of himself & M. & the life 
of the survivor; (2) a single lease stamp, 30s. 
under Stamp Act, 1815 (c. 184), was sufficient. 

WoORTHINGTON v. WARRINGTON (1848), 5 C. B. 

635 ; 3 New Pract. Cas. 42; 17 L. J.C. P.117; 10 

L. T. O. S. 415; 136 E. R. 1027; subsequent pro- 

ceedings (1849), 8 C. B. 134. 

Anndaion = Ae to (2) Refd. Doe d. Croft v. Tidbury (1854), 























Part III.—Leaszs. 


1101, ———- Demise with guarantee by third sea 
of payment of rent.|—-By indenture, td the jocks 
& containing the usual covenants, of a lease, A. 
demised premises to B., & B. & C. covenanted 
to pay the rent ; but C. was not otherwise referred 
to in the instrument. In an action against C., 
on the covenant to pay rent :—Held : the indenture 
was available against him, though stamped as a 
lease only, & a deed stamp was unnecessary.— 
PRICE v. THomas (1831), 2 B. & Ad. 218; 109 
E. R. 1125; previous proceedings, sub nom. 
Puatt v. THomas, 4C. & P. 554, N. P. 


Annotations :—Distd. Wharton v. Walton (1845), 7 Q. 3B. 
4 Refd. Lovelock v. Franklyn (1847), 8 L. T. O. 38. 


444, 

1102, Demise with guarantee by third party 

for payment of penalties.|— A., by written contract, 

agreed to take a public-house of S. at a certain 
rent, & to buy of S. all the beer which should be 
sold & consumed on the premises, under a penalty 
of £30 for every barrel bought of any other person ; 
& to quit on six months’ notice, under a penalty 
of £30 per month for holding over. At the end 
of this instrument was written: ‘“ It is further 
agreed by O.,’’ who was not previously made party 
to the contract, ‘that he will hold himself 
responsible for any amount of money which may 
become due from A. to S. that is to say, to the 
amount of £36.” The names of S., O. & A. were 
subscribed :—Held: in an action by S. against 

O. on the guarantee, a lease stamp was not sufficient, 

but an agreement stamp was necessary in respect 

of O.’s guarantee, for the payment of penaltics.—— 

WHARTON v. WALTON (1845), 7 Q. B. 474; 14 

I. J.Q.B. 321; 5L.T.0.8.171; 9 Jur. 638 5 115 

E. RR. 567. 

Annotations :—Folld. Lovelock r. Franklyn (1547), 8 Q. B. 
371. Refd. Mayfield v. Robinson (1845), 7 Q. B. 486, 
Worthington cv. Warrington (18438), 5 (. B. 635; Doe d. 
Croft v. Tidbury (1854), 2. L. R. 347. 

1103. ——— Demise of land & incorporeal here- 
ditament.}|—-If, in proof of a settlement by renting 
a tenement, under 6 Geo, 4, ¢. 57, a writing not 
under seal be produced, demising land, & also 
professing to demise incorporeal hereditaments, 
at an entire rent, evidence may be given to show 
how much of such rent the land was worth. If 
the amount is £10 a year, & the land has been 
occupied, & rent paid, according to the statute, 
the settlement is good. The instrument) above 
described reserved a rent of £75 & had a stamp of 
£1 108.:—Held: sufficient; & the writing did 
not require to be stamped as a lease not otherwise 
charged, under Stamp Act, 1815 (c. 1814), sched. 
Part L.—R. v. HOCK WORTHY (INHABITANTS) (1837), 
7 Ad. & El. 492; 2 Nev. & PL K. B. 3835 Nev. & 
P.M. C. 3723; Will. Woll. & Dav. 707; 7 1. J. 
M.C. 25; 1J. PP. 249; 112 FE. R. 555. 

1104. -—-- Demise with covenant to build.|— 
Where a piece of land was demised for ninety- 
nine years, at an annual rent of £8, & the Icase 
contained a covenant that the lessee should, within 
@ year from the granting of the lease, build a 
dwelling-house on the land, & expend the sum of 
£150 at the least upon it :—Held: a stamp of £1 
was sufficient.—NICHOLLS v. CROSS (1845), Lf 
M. & W. 42; 14 1L. J. Ex. 244; 95. P. 807; 153 
E. R. 381. 

1105. ———.j|—A lease made in considera- 
tion of a rent & of a covenant to complete 
houses, is a lease made ‘‘ for a further or other 
valuable consideration ’’ besides the rent, within 
Stamp Act, 1854 (c. 83), 8. 16, & is chargeable with 


meal 














PART III. SECT. 4, SUB-SECT. 5.-~-—A. 


1111 L Right of leasor to recorcr from 
Joats to lessor’a solu vor. }— 
The liability of the lessees for the costs 


J.-—VOL. XXX. 





of tho lessors’ solr. in the preparation 
of a lease depends upon agreement or 
custom & is by way of indemnity vnly, 
& the lessurs cannut recover the costs | N.Z. 
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a deed stamp beyond the ad valorem duty.— 
Re Botton’s LEasE (1870), L. R. 5 Exch. 82; 
sub nom. BOULTON v. INLAND REVENUE COMRS,, 
39 L. J. Ex. 51; 21 L. T. 720; 18 W. R. 351. 
Annotation :-—Consd. British Eloectric Traction Co. r. 
I. R. Comrs., (1902) 1 K. B. 441. 
See, now, Stamp Act, 1891 (c. 39), 8. 77 (2). 


FE’. Counterpart or Duplicate. 

See Stamp Act, 1801 (c. 39), ss. 11, 72, sched. I. 

1106. Duplicate —Power of court to order pro- 
duction for ee an action on an agree- 
ment for a lease, where two parts have been 
executed, & pltf. has lost the part delivered to him, 
the ct. or a judge on summons will order deft. or his 
attorney to produce the part in his possession at 
the Stamp Office to be stamped.—NFALB v., 
Swinp (1832), 2 Cr. & J. 2783; 1 Dowlh 314; 2 
Tyr. 318; 119 H.R. 120; aud nom. NEALE v. 
SWRKENEY, | L. J. Ex. 118, 
annnation : -Refd. Halle. Bainbridge (1845), 3 Dow. & L. 


1107. -— -— In action by purchaser from 
landlord.|—-If {wo parts of an agreement be inter- 
changeably exceuted between landlord & tenenut, 
in an action upon the agreement by a purchaser 
of the premises, the ct. will not compel the tenant 
to produce his part to be stamped, unless such 
purchaser hag applied to the vendor, or used every 
endeavour, without success, to find  him.— 
TRAVIS v. COLLINS (1832), 2 Cr. & J. 625; 2 Tyr. 
72035 11. 5. Ex. 2443 149 1. RR. 268. 
an glation : Refd. Rankin v. Hamilton (1850), 15 Q. 2B. 


1108. Counterpart —Tendered as proof of assign- 
ment.] -—PItf., a leascholder, in consideration of 
£100, & a yearly sum of £75 payable quarterly, 
by indenture under-demised & leased to deft. 
certain premises for a longer term than plitf. had in 
them himself:- Held: a counterpart of this 
indenture, executed by deft. only, & bearing only 
a 308. stamp, was not admissible in evidence to 
support an allegation of assignment, on which 
deft. had taken issue. -BAKIcK v. GOSTLING (1834), 
1 Bing. N. ©. 216; L Scott, 58; 41.5.0. BP. Sl; 
131 K. R. 1111. 

1109. ——— Document signed by both parties — 
Admission as counterpart before action.) —Dor d. 
Wriaur v. Smirin, No. 60, ante. 


ee enter OOD 


SUB-SECT. 4.-— REGISTRATION. 
Nee REAL PROPERTY. 


bee ne oe ee 


Sub-secr. 5. Costs OF LEASE, 
A. Costs of Preparing Lease. 

1110. General rule —Lease prepared by lessor & 
paid for by lessee.) —GRISSELI. v. ROBINSON, No. 
L111, post. 

1111. Right of lessor to recover from lessee— 
Costs paid to lessor’s solicitor.|—I. orally ayreed 
to grant deft. # lease fur sixty years: deft. paid 
part of the consideration, but P. died before the 
contract was carried into effect. Pltfs., P.’s 
exors., then granted the lease, which recited that 
P.’s agreement had been treated as void by the 
Ct. of Ch., & that the lease was granted pursuant 
to a proposal of pltfs. thereinafter mentioned. 


aie 





fe a eet renee Seeeinatinte SONI nea Solemn 


unless they thernsclves are Mable to 
the solr. for thom.—METCALFE v. 
VENABLES, [1921] N. Z L. R. 576,-—- 


Ga 
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Sect. cn and completion: Sub-sect. 5, A. 


Pltfs. having paid their own attorney his charges 
for drawing this lease :—Held: they were entitled 
to sue deft. for money paid, & in their own right. 

The evidence shows that it is the custom for the 
landlord’s attorney to draw the lease & that it is 
paid for by the lessee (TINDAL, C.J.).—GRISSELL 
v. ROBINSON (1836), 3 Bing. N. C. 10; 2 Hodg. 
re 3 Scott, 329; 5L. J.C. P. 313; 132 EB. R. 
Anpolaitons :—Distd. Webb v. Rhodes (1837), 4 Scott, 497. 

fd. Wilkinson v. Grant (1856), 18 C, B. 319; Helps 

», Clayton ipsee). 17 O. B. N. 8. 553; Re Gray, (1901) 

1 Ch. 239; Re Fletcher & Dyson (1903) 2 Ch. 688. Mentd. 

Brittain v. Lloyd (1845), 14 M. & W. 762; Gratton v. 

Lloyd (1847), 8 L. T. O. 8. 474. 

1112. -|—If the attorney of a lessor, 
who in not attorney for the lessee, prepare the lease, 
the lessor is the person liable to pay the attorney 
for it, & the lessor can recover over against the 
lessee ; & this is so whether the lessee takes up the 
lease or refuses to do so. 

A. applied to his attorney, who was not attorney 
of B., to prepare an assignment of a lease to B. 
The ay ca recommended an underlease, to 
which A. objected, as being more expensive. 
The attorney said, ‘‘ you won't have to pay it, 
for the lessee always pays for the lease.” A. 
gave instructions for an underlease, & his attorney 
prepared it, but B. would not take it up or pay for 
it :— Held: A. was liable to his attorney for the 
expenses of preparing the underlease.—BAKER v. 
MERYWEATHER (1849), 2 Car. & Kir. 787; 15 
L. T. O. S. 97. 

1118, —— ——-.]—-Re Gray, No. 1132, post. 

1114. Right of solicitor to lessor to recover from 
lessee — Express agreement by lessee.) — Lessor 
& lessee, in the presence of lessor’s attorney, 
signed an agreement that a lease should be prepared 
by lessor’s attorney, & paid for by lessce. The 
lease was prepared accordingly, but lessor, who had 
only a life estate, dying, the lease was never 
executed :— Held: lessor’s attorney was entitled 
to recover of lessee the charge for drawing the Jease. 
—WERB Vv. RHODES (1837), 3 Bing. N. C. 7323; 3 
Hodg. 138; 4 Scott, 497; 6L. J.C. P. 212; 182 
K. R. 593. 

1115. --—-.]|—A. agreed to take a lease & 
to pay the expenses. The lease was prepared by 
the lessor’s solrs., who delivered his bill, made out 
as against the lessee. The lessee obtained an 
order to tax the bill, on an allegation that he, the 
lessee, had employed the solr., which being con- 
trary to the fact, the order was discharged, but 
without costs, the matter in difference being very 
ee GABRIEL (1846), 10 Beav. 45; 50 E. R 

), 


1116. —— ae Une ordinarily, not- 
withstanding that it is understood that the at- 
torney of the lessor or mtgee., who prepares the 
lease or mtge., is to be paid by the lessee or the 
mtgor., the latter will not be liable directly to the 
attorney, slight evidence will suffice to render them 
80; as, if he receives his instructions directly from 
the proposed lessee or mtgor.; & this applies, 
even although the ent has proved abortive 
through defect in the title of the lessor, & although 
in a written a aT for the lease, the name of 
another party is introduced as the proposed lessee, 
at the desire of the real principal; & any evidence 
that tends to show who is the real principal, & has 
really employed the attorney in the particular 
matter, al ae the general attorney of the lessor 
or mtgee., is admissible.—Smirn v. CLEGG (1858), 
27 L. J. Ex. 800. 
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1117. —— «|—The solr. of a leasor who has 
prepared a draft lease cannot recover for his 
services from the intended lessee, unless there is 
a privity of contract between them. It is not 
sufficien for the lessee to have instructed his own 
solr., & that solr. to have handed over the work 
to the lessor’s solr.—Re IPSTONE PaRK OOLLIERY 
Co., Brovau’s Cram (1870), 18 W. R. 285, 

1118. Agreement by lessee to pay fixed sum— 
Right of lessor to recover without proof of ie aioagal 
—Where a deft. agreed to pay pltf. the sum o 
£25 in full for his share of the costs of a lease to 
deft., to be procured for him by pltf., & to be 
prepared by Ahi solr., & of an agreement for so 
procuring it:—Held: the declaration was sus- 
tainable without any allegation that costs had been 
incurred, or of their amount, or that notice had 
been given thereof to deft.—TOWNSEND v. BURNS 
(1832), 1 Cr. & M.177; 3 Tyr. 1043; 2L. J. Ex. 
80; 149 BE. R. 363. 


1119. Lease to be ‘“‘ prepared at pe of 
lessor ’’—Right of lessor to prepare.|—-PRICE v. 
WILLIAMS, No. 827, ante. 


1120. Right of lessee to tax costs.) — Re 
GABRIEL, No. 1115, ante. 

1121. |—W., on May 31, 1865, agreed in 
writing to take a lease from G. & T., & to pay their 
costs of the agreement & of the lease & counter- 
part, & incidental thereto. W. paid the bill of G. 
& T.’s solrs., & afterwards applied for taxation 
against the solrs. An order was made to tax the 
bill ‘‘upon the terms of the agreement dated 
May 31, 1865” :—Held: this reference to the 
agreement was erroneous, for that the order must 
be to tax the bil) which W. had paid, without 
anything to limit the bill to that which would be 
the proper bill as between G. & T. & W.—Re 
NEWMAN (1867), 2 Ch. App. 707; 36 L. J. Ch. 848 ; 
15 W. R. 1189, lL. J. 

Annotations :-—Mentd. Re Lacey & Sons (1883), 53 L. J. Ch. 

287; Re Boyoott (1885), 29 Ch. D. 571. 

1122. .j—-Appcts. were lessees of property 
belonging to a hospital, & the lease contained a 
clause that all assignments & underleases should 
be prepared by the clerk to the hospital. Appcts. 
having arranged to underlet their premises, the 
underleases were prepared by the clerk to the 
hospital, a member of resp. firm of solrs., whose 
charges appcts. now sought to obtain an order 
to tax :—Held:; as there was no liability on the 
part of appcts. under the lease to pay the charges, 
or any direct employment by appcts. of resps. as 
their solrs., the ct. had no jurisdiction to order 
the bill to be taxed.—Re CoOKSON, WAINEWRIGHT 
& PENNINGTON (1886), 2 T. L. QR. 363. 

Taxation of oosts generally.}—See SOLICITORS. 

1123. Apportionment of costs—Between lessee 
& estate of lunatic lessor.|—Apportionment of the 
costs of granting a lease of a lunatic’s estate, 
between the estate & the lessee.—Re NORFOLK 
(DucHEss), Ex p. PRickETY (1818), 3 Swan. 130; 
36 E. fR. 801, L. C. 

1124. Between tenant for life & remainder- 
man.|—<A rule, that the obligation of the tenant for 
life of property subject to fines for renewal, is 
satisfied by keeping down the interest only of the 
amount necessary to be paid for the renewal, 
would be unjust if the tenant for life survived the 
first cestui que vie, & a second renewal was necessary 
in his lifetime, for then the tenant for life would 
have had the whole benefit of the first renewal; & 
the rule therefore is, that the tenant for life is 
bound, not only to bear the interest of the sum paid 
for the renewal, but to contribute towards the 
payment of such sum. 

A rule, which attributed one-third of the expense 
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of renewal to the tenant for life, & two-thirds to 
the parties in remainder, would not remove the 
injustice ; & therefore the ct. holds that the amount 
of contributions of the tenant for life & remainder- 
man are to be determined by the amount of the 
benefit which they respectively derive from the 
renewal.—HUDLESTON v. WHELPDALE (1852), 9 
Hare, 775; 68 E. R. 729. 


B. For What Costs Lessee Liable. 


1125. Cost of counterpart.!—In a written agree- 
ment for a lease, it was stipulated that if the tenant 
shall be desirous, to take a lease of the premises, 
‘he, the landlord, will at the request & costs 
of the tenant grant & execute to him a lease 
thereof ’’:—Held: upon this agreement the 
tenant was not bound to pay for the counterpart 
of the lease, although the lease was to contain 
covenants to be performed by the tenant; & if 
the landlord required a counterpart, he must be 
at the expense of it himself.—-JENNINGS v. MAJOR 
(1837), 8C. & P. 61, N. P. 

Annotations :—Refd. He Gray, {1901} 1 Ch. 
Thornton v. Jenyns (1310), 1 Man. & G. 166 
1126. «In estimating the costs properly 

payable by the lessee to the lessor’s solr., the cost 

of the counterpart or duplicate agreement must 
be deducted from the scale fee when ascertained. 

—Re Nruus, [1895] 1 Ch. 73; 64 L. J. Ch. 79 ; 

71 iL. T. 716; 43 W. RR. 68; 39 Sol. Jo. 293; 13 

R. 85. 

Annotations --—Consd. Re Gray, [1901] 1 Ch. 239. Mentd. 
Re M‘Garel (1897), 45 W. RR. 32h; Re Longbotham, 
(19041} 2 Ch. 152; Re Cohen & Cohen, [1905] 2 Ch. 137. 
1127. Costs of concurring party.!—A lease was 

about to be granted to pltf., to which it was 

necessary that C. should be a confirming party 

The attorney of the proposed lessors applied to 

him for that purpose, & deft., as C.’s attorney, 

answered the application, requiring certain docu- 
ments to be furnished, etc.: for which business 
deft. had a claim on ©. It was ultimately 
agreed that (. should concur in the lease, on 
the terms, as deft. contended, that all the past 
costs, as well as those to be occasioned by 
his joining in the lease, should be paid by the 
trustees ; as pitf. contended, that the latter costs 
only should be paid. The lease, having been 
engrossed & executed by the lessors, was sent to 
deft. to procure (.’s execution ; deft. sent an 
account of his costs against (. to the attorney of 
the lessors, who complained of the amount; on 
which deft. said, that C. should not execute un- 
less that amount was paid him; & when C. had 
executed, refused to deliver up the lease until the 
whole amount was paid. The attorney of the 
lessors, after tendering a smaller sum to deft., 
paid him the larger sum under protest, for pltf., 
to obtain possession of the lease :-- Held; an action 
to recover back the overplus was rightly brought 
by pltf. against deft., although the latter merely 
acted as C.’s attorney; & such action was main- 
tainable.—SmITH v. SLEAP (1844), 12 M. & W. 


; E. R. 1332. 
Cae me Wakefield v. Newbon (1844), 6 Q. B. 
276. 


1128. J—On taking a lease from a lessor 
& concurring parties represented by separate 
solrs., the lessee, in the absence of agreement ex- 

ress or implied, is only liable for one set of costs. 

f the lessor’s solr. includes the costs of the con- 
curring parties’ solrs. in his own bill, & more than 
one-sixth is taxed off the total amount, he must 
pay the costs of taxation, although less than one- 
sixth is taxed off his own costs.—te FLETQHER & 
Dyson, [1903] 2 Ch. 688; 72 L. J. Ch. 791; 8&8 


239. Mentd. 
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L. T. 473; 52 W. R. 27; 19 T. L. BR. 682; 47 

Sol. Jo. 769. 

1129. Costs of inventory of fixtures.}—Lessee of 
a house & fixtures agreed to pay the expense of 
preparing the agreement :—Held: he was liable 
to pay the costs of preparing, & of copies of an 
inventory of the fixtures referred to b © agree- 
ment.---Re THOMAS (1844), 8 Beay. lis : 4L. T. 
O. S. 130A. ; 50 EK. R. 58. 

1130. Surveyors’ fees.}—(1) Counsels’ & (2) sur- 
veyors’ fees for advising on title etc., not allowed 
as part of the costs of a lease.--LOCK v. FuRZEK 
(1865), 19 (. BL N.S. 06; 6 New Rop. 840; 84 
L. J.C. P. 2013; 12 L. 1. 7313 11 Jur. N.S. 726; 
13 W. R. 971; 144 E.R. 7225 on appeal (1868), 
L. R.1 CO. P. 441, x. Ch. 
aAAnnetations :—— 19 to (1) Dbtd. Re Gray, [1901] 1 Ch. 239. 

Generally, Mentd. Wall ¢. City of London Real Property 

Co. (1871), 30 L. T. 833 Wigsoll vr. School for Indigent 

Blind (1882), 8 Q. B.D. 3575) Wallle e. Hands, (1893) 2 

ee 753; Grosvenor Hotel Co. t. Hamilton, (1804) 2 Q. B. 

11381. Fees of conveyancing counsel.|} — Lock vt. 
Furze, No. 1130, ante. 

11382. —--- Where reasonably employed.|-— 
(1) Lessees having obtained the usual third party 
order to tax the lessor's solr.’s bill of costs in the 
preparation of a mining lease, took objection to 
the allowance by the taxing master of certain 
items for charges for negotiations leading up to 
the lease, & in particular for fees paid to a mining 
engineer who had been consulted on behalf of the 
lessor, & for various correspondence with him. 
On a summons to review this taxation: Feld: 
the third party order to tax obtained by the 
lessees did not alter the nature or cnlarge the scape 
of their liability, upon the existence of which the 
order to tax was based 3 buf even on a third party 
tuxation the et. was bound to look at the nature 
of the items, & to consider whether, apart from the 
order, appet.. was under any lability to pay 
them; & the bill must therefore be referred back 
to the faxing master to revise his taxation, 

(2) In a case where the aid of a skilful) con- 
veyancer iy reasonably required in’ settling the 
draft lease, I think the lessee ought to be Hable 
to pay his fees (COzmNS-HARDY, J.). 

(3) On principle the lessee miusat be held to have 
impliedly contracted) to indemnify the Jessor 
against expenses properly incurred in) preparing 
the lease (COZENS-HARDY, J.). te Gray, [| 1V0Or] 
1 Ch. 230; 70 Ia J. Ch. 13855 81 1. T. 245 40 
W. KR. 208; 45 Sol. Jo. 130. 

Annotations: fa to (3) Consd. Ite Fletchor & Dyson, [1903] 
2 (Ch. 638. Refd. Re Mostyn & Fitzsimmons (1903), 19 
T. 1s. R. 11. Generally, Mentd. Re Lowls (1904), 49 Bol. 
Jo. 54; Fe Longbotham, (1904] 2 Ch. 152; 2te Cohen 
& Cohen, (1905) 2 Ch. 137. 

1133. Reports by mining engineer.) —Jie Giray;, 
No. 1132, ante. 

1134. Costs occasioned by state of lessor’s title.! — 
Where a person bound by a covenant tu renew a 
lease if required, “‘ at the costs & charges in all 
things ’’ of the lessee, subsequently devised the 
land in strict settlement & died pending the 
arrangements for a renewal, leaving the first 
estan entitled tu an estate of inheritance under 

is will an infant, so that it was necessary to in- 
stitute a suit in Chancery to obtain a renewal of 
the lease :—Held: the costs of the suit must be 
paid out of the estate of the covenantor, because 
it had been rendered necessary by his own act 
done subsequently to entering into the covenant. 

—-WoOKTHAM v. DACRE (LORD) (1856), 2 K. & J. 

ee 27 L. T. 0. 8. 68; 4 W. R. 451; 69 E.R. 

Dede 
Annotations :-—Distd. Mustyu vr. Fitzsimmons, (1903] 1 K. B. 


349. Refd. Cresswell v. Haines (1861), 8 Jur. N. 4. 208 
Murdin o. Patey (188%), 1 New Rop. 566, 


aa? 
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Sect. 4.—Ezecution and completion: Sub-sect. 5, B. 
&C. Sect. 5: Sub-secta. 1,2 &3. Sect. 6.] 


1135. Costs of investigating title of applicant for 
renewal,|—-A perpetually renewable lease granted 
by the City Corpn. contained a covenant that the 
lessors would make the renewals ‘ at the request 
costs & charges of the lessee.’? The lessors, in- 
curred certain costs in investigating the title of 
appcts. for a renewal & those were disallowed on 
a taxation :—-Held: (1) the words of the cove- 
nant meant that the lessors were to be at no cost 
& therefore the lessors were entitled to the costs 
in question which were reasonably & necessaril 
incurred in such investigation of title; (2) suc 
costs were not covered by the scale fee charge 
‘for preparing settling & completing lease & 
counterpart ”’ under the general order macde under 
Solicitors’ Remuneration Act, 1881 (c. 44).—Re 
Bayuis, [1907] 2 Ch. 54; 76 L. J. Ch. 858; 96 
L. T. 812. 

1136. Costs of unreasonable objections by lessor. | 
-—A. lease contained a covenant by the lessor to 
grant a further lease, & a stipulation that the lease 
should be prepared by the lessor’s solr. The 
lessor’s solr. raised various untenable objections, 
& put the lessee to considerable expense. The 
lessee required the lessor to pay the costs occasioned 
thereby, & threatened to file a bill for specific per- 
formance of the covenant. The lessor then wrote, 
withdrawing all his objections, but refused to pay 
the costs occasioned by them. Pltf. filed his bill 
the day after :—Held: deft.’s solr. was bound to 
prepare a proper lease, & deft. was ordered to pay 
the costs of the suit, & of the dispute occasioned 
by deft.—MaApPin v. SAVORY (1869), 20 L. '. 777. 





C.. Solicitors’ Remuneration. 
See SOLICLTORS. 
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Sect. 5.— CUSTODY OF LEASE AND COUNTER- 
PART. 


SUB-sECT. 1.--—DURING TENANCY. 
1187. Lease belongs to lessee—-Counterpart to 
lessor.|-—L1ALL v. HALL, No. 1139, post. 


SUB-SECT. 2.—ON DETERMINATION OF 
TENANCY. 

1138. Right of lessee to custody.]—R. v. NurTuH 

oo (INHABITANTS) (1784), Cald. Mag. Cas. 
OZ. 

Annotations :-—Consd. Hall +. Ball (184 
577. Mentd. 2. ». Minworth (1802), 2 
1189. Covenants unperformed by lessor.}— 

In trover for an expired lease, by lessor, the lease, 
or counterpart executed by the lessor, not being 
produced by deft., upon notice :—Held: after the 
expiration of a lease, containing covenants by the 
lessor, the lessor is not entitled to the possession 
of the indenture as against the lessee. 

The instrument for which this action is brought, 
was executed by pltf. for the use & security of the 
lessee, & was delivered to him absolutely ; the 
lessee at the same time executing & delivering, 
in like manner, a counterpart to pitf. The prind 
facie inference to be drawn from this state of 
facts is that the property in the indenture of lease 
belongs to the lessee, &, in the counterpart, to 
the lessor. . . . The right of the lessee to hold the 


1, 3 Scutt, N. I. 
cant, 199. 
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indenture of lease, does not cease immediately on 

the expiration of the term, as he may still have 

occasion to use it in an action of covenant against 

his lessor (TINDAL, C.J.).—HALL v. Baru (1841), 

3 Man. & G. 242; 3 Scott, N. R. 577; 10 L. J. 

C. P. 285; 133 E. R. 1133. 

Annotations :—Folld. Elworthy_v. Sandford (1864), 3H. 
& C. 330. Retd. Knight ». Williams, {1901} 1 Ch. 256. 
Mentd. R. v. Hinckley Overseers (1863), 3 B. & S. 885. 
1140. Void lease.|—A bill for the delivery up 

of a void lease may not be demurrable, although it 

may appear from the statements in the bill that 
the lease is void on the face of it.—MoOLESWORTH 

v. Howarp (1845). 2 Coll. 145: 9 Jur. 837; 63 

EK. R. 674. 

1141. Forfeiture of lease.|—To detinue, by 
an administrator, for a title-deed whereby deft. 
demised land & premises to the intestate for an 
unexpired term of fourteen years, deft. pleaded 
that the deed was a farming lease, at a yearly 
rent, with various farming covenants, & that after 
the death of the intestate, & upon grant of adminis- 
tration, deft., pursuant to the terms of the lease, 
re-entered, for breach of covenants, & thereupon 
the title-deed became the deft.’s title-deed, & the 
lessee ceased to have any interest in it :—Held: 
the plea was no answer to the action, & pltf. was 
entitled to the deed. 

It is a common application at chambers on the 
part of lessors for a copy of the lease in the posses- 
sion of the lessee & the order is frequently made 
on the ground that the lessee is a trustee for the 
Jessor (MARTIN, B.).---HLWORTHY v. SANDFORD 
(1864), 3 H. & C. $30; 34 1. J. Ex. 42; 10 L. T. 
654; 12 W. hR. 1008; 159 KB. R. 5583 sub nom. 

TLWORTHY v. LIEWerr, 4 New Rep. 371. 

-tnnotation: Refd. Knight v. Wiiliams, {1901} 1 Ch. 256. 
1142. ——— Surrender of term & grant of new 

term.}|——On the surrender of a term & the grant of 

a longer term to the same lessee, the lessee is 

entitled to retain the original Jease.—-KNIGHT v. 

WILLIAMS, [1901] 1 Ch. 256; 70 L. J. Ch. 92; 83 

L. T. 7380; 49 W. R. 427; 45 Sol. Jo. 164. 

1143. Right of lessor to custody.|—The muni- 
ment chest of the lessor & his assigns is the proper 
custody of an expired term.—PLAXTON v. DARE 
(1829), 10 B. & GC. 173; 5 Man. & Ry. K. B. 1; 
8L. J. 0. S. K. B. 98; 109 E. R. 357. 
afnnotations ;:—-Expld. Hall v. Ball (1841), 3 Man. & G. 242. 

Consd. Doe d. Shrewsbury v. Keeling (1848), 11 Q. B. 

884. Mentd. Mercer v. Denne (1905), 74 L. J. Ch. 723. 

1144. .|—T. occupied land under one W., 
who was lessee for lives, & paid the rent reserved 
by the lease. The day after the lease expired, 
T. went & obtained the lease from W. & J., who 
claimed no interest in it, & delivered it up to the 
lessor, from whom he took a fresh demise of the 
land. The lease was produced from the custody 
of the lessor at the trial :—Held: it came from the 

roper custody.—REES v. WALTERS (1838), 3 

MM. & W. 527; 150 E. R. 1254; sub nom. REECE 

v. WALTERS, 1 Horn & H.110; 7L. J. Ex. 138; 


2 Jur. 378. 
winnotation :-—Retd. Doo d. Shrewsbury v. Keeling (1848), 
11 Q. LB. 884. 
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SUB-SECT. 3.—PRODUCTION AND COPIES. 


Production & inspection of documents, generally, 
sce DiscovERyY, Vol. XVIII., pp. 95 ef seq. 

1145. Whether production ordered.|—The ct. 
will compel a deft. in covenant on a deed which 
he holds, to produce it to plitf. for the purpose of 








PART III. SECT. 5, SUB-SECT. 3. 
1145 i. Whether production ordered.}—FYNN v. MULLIN (1854), 6 Ir. Jur. 295.—IR. 


Part IIT.—Leases. 


the cause. It differs not that pltf. secks for in- 

spection for the purpose of discovering some 

defect in the deed.—Kina v. Kine (1812), 4 

Taunt. 666; 128 E. R. 492. 

Annotations :—Refd. Street ». Brown (1815), 1 Marsh. 610. 
Ratcliffe yr. Hleashy (1825), 10 Moore, C. P. 33; Hir- 
mingham, Bristol & Thames Junction Ry. ¢. White (1541), 
1 Q. B. 282. 

-|—Estates were demised to trustees 
for a term of ninety-nine years, in trust, to permit 
the wife of the lessor, or such persons as she should 
by will appoint, to receive the rents thereof during 
the term. The fee simple was afterwards pur- 
chased, subject to the term, & deft. took an assign- 
ment of it from the wife & the trustees. The wife, 
as was alleged, by her will bequeathed the estate 
to pitf.; but the will & the title of pltf. under the 
will were not admitted by deft.; who, however, 
acknowledged that he had in his possession the 
original demise, & also the indenture of assignment, 
the abstract of which latter deed he set forth in 
his answer :—Held: under the circumstances, 
pitf. was not entitled to the production of any of 
the deeds.—-GLOVER v. HALL (1848), 2 Ph. 481; 
WL J. Ch. 219; 101. TT. O.S. 517; 41 E.R. 


1030, L. C. 
annotation: Refd. A -G.e Thompson (1819), 8S Hare, 106 


1147. Whether inspection & copy ordered—No 
counterpart available.|—Upon an affidavit, that no 
copy or counterpart of a lease on which pltf. had 
sued was in the possession or power of pltf., & 
that the attorney who drew the lease & counter- 
part had absconded, the ct. refused to order deft., 
who was in possession of the lease, to permit a 
copy of it to be taken.— PortTmMonrE (LORD) ¢v. 
GORING (1827), 4 Bing. 152; 12 Moore, C. P. 363 ; 
oJ. J.O.8. C. Pp. 132; 130 E.R. 726. 

1148. —Where two parts of a lease 
were interchangeably executed, & the part in the 
possession of pltf. was lost, the ct. would not 
interfere to compel deft. to permit pltf. to inspect 
& take a copy of that part which was in his posses- 
sion.— Woopcock vv. WORTHINGTON (1827), 2 
Y.& J. 4; 148 BE. R. 807. 

1149. —— --—-.}—Where a lease is in the hands 
of a tenant, & it appears that no counterpart can 
be found, the ct. will permit the landlord to in- 
spect & take a copy of the lease.— DOE d. --- ¢. 
SIGHT (1832), 1 Dowl. 163. 
afnnotafion Apld. Fr p. isretter (1845), 1 Har. & Wo o2te2 

1150. — - .) A party who holds an agrec- 
ment of which there is only one part, is bound to 
give a copy to the other side, without imposing 
any terms. An application for a copy of an agrec- 
ment ought to be made to a judge at chambers, 
& not to the full et.—ReEtIp v. COLEMAN (1831), 2 
Cr. & M. 456; 4 Tyr. 274; 3. 1. J. Ex. 138; 149 
E. R. $89; sub nom. READ v. COLEMAN, 2 Dowl. 
304. 

1151. — ——.| —Where an agreement for a 
lease was in the hands of an attorney & it was 











1153 4. Whether inspechon & copy 
ordered.)— GORDON vr. Mtreny (1553), 
§ Ir. Jur. 231.—IR. 


PART III. SECT. 6. 

1154 i. Additions to deed— Whether 
construed as thereof-—— Indorsemend. ) 
—MEHR vt. MCNaB (1894), 24 0. RB. 
653.—-CAN. 

1166 i Memorandum. }— 
hg vw. WHITE (1868), 19 C. BP. 36.— 
CAN. 


t. amet | cares Sr. 
DHRAULIC CO., 


pre oe }- 


BUHANCEK CoO, 


ea ene 


| wore, No. 1204, - 


N.S. R. 50%. —CAN. 

CATHKRINES Hy- 
LYrp. 
Exch. (', Ht. 76.- CAN. 


a. ‘ -Woon 
(1912), 21 W. LR. 195, 

b, ——~. }— MANUFACTURERS LIFE In - 
® SWINNEY, (1925) 2 
I>. L. R. 503.— CAN. 


ec —-——.J}—Post v. LANGELL, [1925] 
4D. L. R. 90.— CAN. 
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doubtful whether he acted as attorney for both 
the parties to the agreement in drawing it u 
the ct. allowed one of the parties to inspect 
take a copy of it.—Ex p. Bretrer (1835), 1 Har. 
& W. 212. 

1152. —---- Application by tenant in possession.] 
—Hjectment for a house. The tenant in posses- 
sion took out a summons to inspect two leases. 
No affidavits were used before the judge ; but it 
was stated, for the tenant, that he was in posses- 
sion as a lawful occupant of the house, & that the 
lessors of pltf.. who were owners of the reversions 
expectant on two leases, comprising a considerable 
district of which the premises were part, sought to 
recover on the ground that they had a right of 
entry for breaches of covenants alleged to be con- 
tained in the leases which the tenant sought to 
inspect. The attorney for the lessors of  pltf., 
without either denying or in terms admitting the 
statement, argued that the judge had no authority 
to make an order to inspect. The judge made the 
order, on the assumption that the statement, 
not being disputed, was admitted to be true in 
fact. On a motion for a rule to set aside this 
order :~ Held: the order was properly made in 
exercise of the common law powers of the ct.;3 
the tenant appearing, by the tacit admissions 
before the judge, to have an interest in the deeds 
which he sought to inspect. Dok d. CHiunp tv. 
Ror ((852), 1 E. & B. 270; 22 1 J. Q. B. 102; 
20 lL. T. OO. S. 1265 17 Jur 136; 2 WAR. 5S: 
WIS H.R. £42. 

1158. .! No. 
L141, ante. 


ELWORTHY ot. SANDFORD, 


Sircr. 6.- CONSTRUCTION OF LEASE. 

See, generally, Deeps, Vol XVIEL, pp. 212 cf 
8]. 
1154. Additions to deed ~-Whether construed as 
part thereof -Indorsement.) (itIFFIN ov. STAN- 


1155. —- -- - .| Anindorsement on a 
deed after it has been signed by the parties, but 
written at the same time as the sealing & delivery, 
is part of the deed. LYBURN tv. WATKINGTON 


(1816), 1 Stark. 162, N. I’. 
funotation Refd. Potters 1, Ro Comm (1850), 10 Bixeh 
117 


1156. — Memorandum.} A lease was 
made, reciting, that one of the lessors was an 
original lessee for the term of his natural life, & 
the other a person to whom he had granted a lease 
for a term of years certain, seven of which would 
remain unexpired on Sept. 29 following the date 
of the lease; & they thereby demised to the lessee 
the premises, habendum from Sept. 29, for & during 
the two several terms thereinbefore mentioned, 
the rent to be paid to hoth the lessors & their 


bane remanent 


Peete! 


v, oe (1910), 11.0. L. 1k. 723. 
. “ Tras.) -- The word 
*‘loase,” differing from ‘“ grant’ or 
“demise,” fimpllos no contract for 
outry 6 quict porsesslon.- Kosa wv. 
PP aaa (1862), 12 ¢. 1. 62.— 


we ee 


vr. HK. (1910), 13 


Tv. SAUNDERS 
3D. L. RR. 


ear “* Demtaed premtace "’} -— 
Held: the words * demised promisen *’ 
referred only to the finial y let. itaolf, 
& not to the Interest in the lane which 
passed by the lease.—JAMES  v. 
O'KERFE (1895), 26 0. R. 489.— CAN, 


. According to intention of parties.) 
_-Lswrox v. REED (1873), 1 Pug. 329. 4d. Meani of worda—"* Repairs *'} 
—-CAN. - ~LAZAR t. WILLIAMBON (1886), 7.N. 8. h. ---~— “ Buildings & erertions."') 
q. ——. }- Forse v. SOVERFEN (1887), W. L. R. (L.) 98; 2.N.8.W.W.N A’ covenant in a lease to pay.” for 
14 A. R. 482.—CAN. 61.—AUS. Ge & erections " on the demised 


ee nt 


-—ACORN ce. Hin (1901), 31 @. 





Yr. 


* Forthuith.''| —~ MrasU Res 


covers & includes fixtures & 
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Sect. 6.— Construction of lease.] 


respective exors., if the lessee should so long live, 
& the term & estate of the original lessee should 
so long continue. Under the lease there was sub- 
scribed a memorandum, providing that the rent 
reserved should be paid during the first seven 
ears to the intermediate lessee, & afterwards to 
he original Jessee, during the term of thirty years, 
if his interest should so long continue; & that the 
new lessee, his exors., administrators, & assigns, 
should & might have liberty to quit a part of the 
premises demised at any time during the term, 
upon giving twelve months’ notice :—Held: the 
lease & the memorandum must be taken together, 
& construed as one entire instrument, & the in- 
tention of the parties expressed in the latter so 
controlled the former part of it, as to extend the 
habendum beyond the term of the life of the 
lessee, giving him a lease for thirty-seven years, 
determinable on the death of the lessor.—WHEAK 
a ate v. Escorr (1821), 9 Price, 595; 147 

. R. 198. 


1157, .|—A farming lease con- 
tained an agreement to refer to arbitration all 
matters in dispute ‘“ touching these presents, 
or any clause, matter, or thing herein contained, 
or the construction hereof, or anything to be done 
under the covenants or agreements herein con- 
tained, or any matter in any way connected with 
these presents, or the operation hereof, or the 
rights, duties, liabilities of either party in connec- 
tion with the premises. By a supplemental deed 
of even date, which contained no arbitration 
clause, the lessor released the lessee from the 
observance of certain of the restrictive covenants 
in the lease. The assignees of the lessor having 
brought ejectment for alleged breaches of cove- 
nant, deft. moved for a stay of proceedings & that 
the matter might be referred :-—Held: the lease 
& supplemental deed must be read & construed 
as one instrument, &, therefore, although the 
alleged breaches arose under the supplemental 
deed, the matters in dispute came within the 
arbitration clause, & would be left to the decision 
of the arbitrator.—WADEF-GERY v. MORRISON 
(1877), 37 LL. T. 270. 
ts :—Refd. Turnock v Sartoris (1889), 43 Ch. D. 











S eeaeenepemeammel 





.|—See, 
p. 226, Nos. 402-405. 


1158. According to intention of parties—Ascer- 
tainment of intentlon—Words obliterated in lease.] 
~-STRICKLAND v. MAXWELL, No. 1163, post. 


1159. ——— Circumstances at particular 
dates.|—Deft. B. had granted to G. separate 
leases of four plots of Jand fronting on H. road & 
four houses which had been erected thereon by 
G, under a building agreement. The plan on 
each lease, which was made part of the description, 
showed a row of twelve plots with houses thereon 
fronting on LU. road, including the house demised 
which alone was coloured, & a strip of land coloured 
brown running past the back of all the plots to 
E. road. The position of this strip on the plan 
suggested that it was intended to give access to 


machinery which would have been 
fixtures but for 58 Vict. o. 26, 5s. 2.— 
BRANTFORD ELECTRIC & POWER 
Co. & DRAPer (1896), 28 O. R. 40; 
k. -}—-GOoRDON vv. ST. 
JOHN CORPN., QUINLAN & GORDON v. 
St. JOHN OCORPN, (1911), 10 K. L. R. 
437; 40 N. B. R. 5641.—CAN. 


et 


also, Drips, Vol. XVII, 





—aee 
mi. 


emma 


. landsa.”’}—BUCKNALL 
v. BHITIEN CaNaDIAN POWER Co,(1913), 


23 O. W. R. 155; 4 O. W. N. 164; 5 
D. L. R. 574; 3 O. W. N. 1138.—OAN. 


; ‘** Improvements, 
tions & fixtures.’’}—Held: the words 
‘improvements, alterations & 
tures’ referred to alterations to the 
building as provided for in the lease.— 


Burns (P.) & Co. 
(191773 W. W. RD 
n. ———- “ Expiration of tenancy." }— 


66.—OAN. 


LANDLORD AND TENANT. 


s back of the plots, but there was no words on 
she plan Sp ene such an intention. This strip 
of land was included in the building agreement 
but not in the leases. The leases were executed 
in May, 1903, & then bore no date except the year 
1903, but the dates July 27, 28, 29, 30, 1904, re- 
spectively, were afterwards inserted by agreement 
between the parties. At the latter dates the 
houses had been completely erected & surrounded 
with a fence in which gates or openings had been 
made in the back fences giving access to & from 
he brown strip. This strip, which belonged to 
B., had never been fenced or marked off from the 
rest of B.’s land. Pltf. was a mtgee. of G. who 
had entered into possession & claimed a right of 
way over the brown strip :—Held: the alteration 
of the leases did not make them void, but B. was 
estopped from denying that all the leases were 
executed at the dates inserted in them with his 
consent; the circumstances existing at those 
dates could be looked at in construing the lease 
& plan; & an implied right of way over the 
brown strip was granted by the leases to the 
lessee & those claiming under him.—RuUDD v. 
aaa [1912] 2 Ch. 60; 81 L. J. Ch. 277; 105 
1 T. 864, 


Annotations :-—Consd. Hansford v. Jago, [1921] 1 Ch. 322. 
Refd. Cory v. Davies, |1923] 2 Ch. 95. 











.|—See, also, DeEnps, Vol. XVII., 
pp. 205-259, Nos. 683-712. 
.|—See, generally, DEEDS, Vol. XVII., 


pp. 249-259, Nos. 632-712. 

1160. Meaning of words—Construed according 
to ordinary meaning—Contrary interpretation by 
parties.|— By deed in 1854 H. agreed to grant to 
a railway co. a way-leave & right to make railways 
through his land for the term of 1,000 years, the 
co. paying HH. a specified rent on coal carried over 
““any part of the railways comprehended in” a 
bill which afterwards became the co.’s special 
Act of 1854 & which should be shipped at Port B. 
The railways were constructed & for more than 
forty years rent was paid by the co. for coal 
carried over the railways, & shipped at Port B., 
when the coal passed over H.’s land, no rent being 
paid or claimed for coal carried over the railways 
& shipped at Port B. but not passing over H.’s 
land. In an action brought by H.’s successor 
against the co. :—Held: the words in the deed 
were plain & unambiguous; the fact that the 
parties had interpreted the words in a sense 
different from that which the words themselves 
plainly bore could not affect the construction ; 
the co. were liable to pay the rent upon coal con- 
veyed over any part of the railways comprehended 
in the special Act & shipped at Port B., although 
it did not pass over H.’s land, & pltf. was entitled 
to an account for the six years prior to the issue 
of the writ.— NorTH EASTERN Ry. Co. v. HASTINGS 
(LORD), [1900] A. C. 260; 69 L. J. Ch. 516; 82 
L. T. 429; 16 T. L. R. 325, H. 1.; affg. 8. C. 
sub nom. HASTINGS (LORD) v. NORTH EASTERN 
Ry. Co., [1899] 1 Ch. 656, C. A. 

Annotatiuns :—Refd. Brown v. Peto, [1900} 2 Q. B. 653; 


A.-G. v. Tamworth R. D. C. (1901), 45 L. T. 190; Van 


ear Land Co. v. Table Cape Marine Board, (1906) 


Eckersley v. Wigan Coal & Iron Co. (1919), 


In a lease the words “ expiration of 
the tenancy ” mean the termination 
of the tenancy, whether upon the 
effuxion of time, upon default, or 
upon forfeiture.—-BENNETT & TaTHAM 
® KOoOVARJEE & Kasaw (1906), 27 
N, L. R. 110.—S., AF. 

0. Notice of intention to continue.) 
—SHIPMAN v. GRANT (1862), 12 C. P. 
395.—OAN. 


p. Covenant fer payment of tares.] 


altera- 
fix- 


Lrp. v. Gopson, 


Part Itl.—Lrases. 


102 L. T. 261; Hong Kong & China Gas Co. v. Glen (1914). 

Protectorate, [1919] A. C. 533. 

— eager of time.]|—See Time. 

—-——.J—See, generally, DEEDS, Vol. XVII. 
pp. 264-271, Nos. 773-873. 

Description of property—Falsa demonstratio non 
nocet.|—See, generally, DEEDS, Vol. XVII., pp. 
ey aee Nos. 917-950; & Part VII., Sect. 1, 
post, 

Verba fortius accipiuntur contra proferentem.]— 
cc Vol. XVII, pp. 290-295, Nos. 1016~ 


1161. Evidence of custom & usage to control 
lease—Usage of brick trade.|—A. agreed to let, & 
B. agreed to hire, a piece of land containing about 
fifteen acres, at an annual surface rent, B. to use 
the land for the purpose of making bricks, & to 
pay to A., his exors. etc. 3a. per thousand on the 

uantity made, the quantity made to be not less 
than four million annually ; the ground not to be 
excavated beyond the death of eight feet, with- 
out the special permission of A. in writing. A 
portion of the land being required by a railway 
co.. B.’s claim for compensation in respect of his 
estate & interest in the land so required, & for 
deterioration to the residue, was referred to 
arbitration, under Lands Clauses Consolidation 
Act, 1845 (c. 18). The umpire, by his award, 
found that the interest of B. under the above 
agreement was that of merely a tenant from year 
to year; & he assessed the compensation upon 
that basis :—Held: the construction put by the 
umpire upon the agreement was correct; & evi- 
dence tending to show that by the custom of the 
brickmaking trade, brick land is never hired from 
year to year, was properly rejected. Qu.: as 
to the power of the ct. tu interfere, even if the 
decision of the umpire had been wrong.—ZJte 
Stroup & East & WEsT INDIA Docks & BIRMING- 
HAM JUNCTION Itty. Co. (1849), 8 C. B. 502; 19 
L. J.C. P. 117; 137 E. R. 60L; sub nom. StRouD 
v. East & West INpvIA Dock & BIRMINGHAM 
JUNCTION Ry. Co., 14 L. T. O. S. 291. 

——-.]—See, generally, Custom & UsaceEs, Vol. 
XVITI., pp. 3 e€ seq. 

1162. Admissibility of extrinsic evidence.| — 
VILLIERS v. SKELTON (1905), 49 Sol. Jo. 204, 
D.C. 

-.J——See, further, DEEDS, Vol. XVII., pp. 
302-348, Nos. 1144-1588. 

1163. Correction of errors by intrinsic evidence-— 
Rejection, supply & transposition of words & 
clauses—Rejection.|}—-An instrument of demise 
was produced in evidence, by which the plaintiff 
agreed to let, etc. for the term of one year, fully 
to be complete & ended. Moat of the subsequent 
stipulations in the lease were wa inapplicable 
to a tenancy for a year, & many of them appeared 
applicable only to a tenancy determinable by a 
notice to quit. The document appeared on the 
face of it to have originally contained words 
creating a tenancy from year to year, which were 
struck out, & the above words as to the term for 
one year only remained :--Held: the words 
struck out might be looked at to show what the 
intention of the parties was; the tenancy was for 


- asingle year only ; 
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such a tenancy must be considered as expunged, 
or as only applicable in case the tenancy should 
continue. 

The habendum is the proper place to look to for 
the purpose of ascertaining what periods the 
parties had in their contemplation in making a 
lease, because it is gencrally the office of that part 
of the deed to fix the time during which the lessor 
grants that the lessee shall enjoy the demised pre- 
nises. I agree that you may look at other parts 
of the instrument, & that, it you can see clearly 
that it must have been the intention of the parties 
that. the lease should endure for a longer period 
of time than the habendum specifies, the other 

arts of the lease may control tho habendum; 

uf then it must be clear from those other parts 
of the lease, that it could not have been the in- 
tention of the parties that the habendum should 
operate according to the words (BAYLEY, L.). 
STRICKLAND v. MAXWELL (1834), 2 Cr. & M. 539; 
4 Tyr. 816; 31. J. Ex. 161; 140 E.R. 875, 

1164. — — Supply.|— Where a matorial 
word appears to have been left out of a lease by 
mistake, & other words cannot have their proper 
effect unless it be introduced, the lease may be 
construed as if it had been inserted, though the 
particular passage where it ought to stand conveys 
a sufficiently distinct meaning without it. - 
Wiaur v. DickSONS (1813), FT Dow, 1413; 3 i. RR. 
651, He 1. 

Annotations Refd. Strickland ». Maxwell (1834), 2 Cr. & 

M. 539. Mentd. Hallo. Ross (1814), | Dow, 201, 

—,j—See, also, Dewps, Vol. XVII, 
pp. $19 356, Nos. 1602 1667. 

Recitals.} —See Deeps, Vol. XVIL, pp. 362- 
369, Nos. 1737 1806. 

Date.| -—See Detps, Vol, XVID, pp. 358, 350, 
Nox, 1679-1704. 

1165. Habendum—Varlance between habendum 
& reddendum—-Habendum prevails.) —BUk | 
v. CLARK, No. 1060, ate. 





—— ~-- J—Ser, also, Deeps, Vol. AVIL, 
p. 389, Nos. 1U81, 1082. 
1166. ---— Whether controlled by other parts of 


lease—-Intention of parties.]—~STRICKLAND v. MAX- 
WELL, No, 1103, ante. 

1167, —~ - —-—— -——.}-—Demise to “IF. 'T., her 
heirs & assigns, to hold to the said HH. T. & her 
assigns for & during the natural life of GT.’ : 
Held: (1) tho habendum could not be rejected 
altogether, as the effect would be to give to H. T. 
an estate in fee contrary to the intention, & the 
office of the habendion being to qualify & explain 
the premises, provided it be not contradictory, 
the words of the habendum “ for & during the 
natural life of G. T."’ must be let in to qualify the 
meaning of the word “ heirs’’ in the premises, 
so a8 to make the person designated take as 
special occupant, & not as heir by descent ; (2) but, 
as under the words “ heirs & assigns ’’ in the pre- 
mises there would be a apecial occupant, whereas 
under the words ‘' assigns ’’ in the habendum there 
would not, this part of the habendum was con- 
tradictory to the premises, & must be rejected. 

The proper office of the habendum being to limit, 





—MACNAUGHTON o. W1GG (1874), 35 
U. GC. R. 111.—CAN. 


of renewal.—MACvONELL 
(1913), 23 O. W. KR 


620: 9D. L.R.24.—CAN. 


prove that the real {ntention of the 
rtien was to rmit a mining lcase 


~. DAVIEA 
W.N 
retnain outetanding.—Gueria — v. 


778; 40 


. Covenant to build & rebuild )— FRANCO-CANADIAN Morraage Co. 
Kuserr vw. QUINN (1852), 7 A. R. 306. t. Lease of part of building-- | (1916), 34 W. L. BR. 1102.—CAN. 
—CAN, ooo oi. as 4 eer aaa b. a AMBLYN (G.), LTp. ». 

_ | STON i Re be 9 | AUwTIN (1920), 45 O. lL. R97; 4 

¥. Maoreemenl }Hledd "7 6. oartain W. ae che on R. age ae }). L. R. 663; 18 YQ. W., N. 3 wo. 
lease sho 80 construed as ve a. misat y of parol evidence, ’ 

the Poanety as well aa the lewor, a right | —Parol evidence is not admissible to eo. Insensible words.|—FRTHERSTON 
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Sect. 6.—Construction of lease. 
1,A.&B.; sub-sect. 2, A.]} 
explain or qualify the words in the premises, pe 
vided it be not contradictory or repugnant to them 
(LORD DENMAN, C.J.).—DokE d. Timms v. STEELE 
(1843), 4 Q. B. 663; 3 Gal. & Dav. 622; 12 L. J. 
Q. B. 272; 7 Jur. 555; 114 E. R. 1048. 
-tnnotation :—Refd. Phillips v. Ball (1859), 6 C. B. N. 8. 


Vol. XVILI., 


Sect. 7: Sub-sect. 


.j—See, generally, DEEDS, 
pp. 385-389, Nos. 1931-1982. 
Covenants.|——See Part XI., post. 
Option to purchase.|—See Sect. 12, sub-sect. 1, 
post, 
Option to renew.|—See Part IX., Sect. 2, wost. 
peer to determine.]—-See Part XXIV., Sect. 5, 
post. 





Sect. 7.—CONCURRENT AND FUTURE LEASES, 


SUB-SECT. 1.—-CONCURRENT LEASES. 
A, By Deed. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 149 (1), (2). 

1168. Lease valid.|—A lease made to one before 
the expiration of a former lease, though great 
question among judges, yet determined to be a 
good Iease.—BARrTON v. Mawp (1583), Toth. 127 ; 
21 EK. R. 144. 

1169. Effect of grant—-Whether reversion passes. | 
—RAWLYNS’s Case (1587), 4 Co. Rep. 52a; 
Gouldsb. 89, 93; Jenk. 254; 4 Leon. 116; 76 
E. R. 1007. 

Annotations :-~Consd. Doe d. Christmas v1. Oliver (1829), 10 
3. & C. 181; Edwards v, Wickwar (1866), L. R. 1 Eq. 
403. Refd. Lampet’s Case (1612), 10 Co. Rep. 460d, 
Lyn v. Wyn (1665), O. Bridg. 122; Sturgeon v. Wingtield 
Fae 15M. & W. 224. Mentd. Blackamore’s Case (1610), 

Co. ep 156, a; Stimpson v. Jackson (1622), Palm. 295 ; 

Foot v. Berklay (1670), 2 Keb. 654; Hodgkine v. Tborn- 

bury (1675), Froem. K. 1. 417; Symonds 7». Cudmore 

1693), 12 Mod. Rep. 32; KR. vw. Hornby, Bankers’ Case 

1695), 5 Mod. Rep. 29; Palmer v. Blin (1728), 2 Ld. 

taym. 1550; Magrath ». Hardy (1838), 6 Scott, 627: 

Rowbotham rv, Wilson (1857), 27 Yh. J. Q. B. 61. 


1170. .|—A. lets a manor for thirty 
years ; & the next day lets it to another for forty 
years to commence at Michaelmas next after the 
date. This passes a_reversionary interest. — 
PALMER v, THORPE (1589), Cro, Eliz. 152; 78 
E.R. 410. 

1171, .|—The lessor made a lease to 
R. for twenty years, & about a year afterwards 
he made another lease to W. for twenty years ; 
now if there was an attornment to this second 
lease, then it amounts to a grant of the reversion 
of the lessor; but if no attornment, then it is a 
lease by estoppel ; so where a man makes a lease 
to B. for twenty years, & about a year afterwards 
makes another lease to C. for twenty years, this 
is & lease by estoppel, & the rent is payable for the 
whole term ; but if he enter upon the first lessee, 
& then make a lease to C., who is turned out by 
B., it is no lease by estoppel, but only a future 
interest for the last year.—HoLMAN v. HORE 
(1692), 3 Salk. 158; 91 E. R. 747; sud nom. 


GILMAN v. HOARE, 1 Salk. 275. 
Bah ae :—Consd. Langford v. Selmes (1857), 3 K. & J. 




















AL’ Ge eq ICSSCOoO. UU CUE OLUunU reuse 
acres of land accep the lease & entered upon 


r. BIck,, [1917] 1 W. W. R. 224. 
CAN, ; : 


d. Provision for crop-share renial 1169 i. Hffect o 
& for aced.}—Re ARBITRATION ACT, Re passes, }— 
DONarD ATE, {1924} 1 W. W. R. 


PART III. SECT. 7, SUB-SECT. 1.—A. 


grani—Iihether re- 
here a lessor exe- 
cutes two concurrent leases of the same 
property, the second lessee is to 
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the land. Upon his entry he found eight acres 
in the possession of a person entitled under a prior 
lease from the lessor, & that person kept ses- 
sion of the eight acres, until half a year’s rent 
became due, & excluded the lessee from the enjoy- 
ment during that period, the lessee continuing 
in possession of the remainder. It appeared from 
the dates of & averments in the pleadings, that 
the prior lease was for a term extending beyond 
the duration of the latter lease :—Held: the latter 
demise was wholly void as to the eight acres; & 
the rent was not apportionable, & the lessor was 
not entitled to distrain for the whole rent or any 
part of it. 

It is expressly laid down in Bacon’s Abr., leasea 
(N.), which is to be considered as the language of 
Lord Chief Baron GILBERT as follows: ‘‘ If one make 
a lease to A. for ten years & the same day make a 
parol lease to B. for ten years of the same lands, this 
second lease isabsolutely void & can never take effect 
either as a future interesse termini, or as a rever- 
sionary interest, though the first lessee should 
forfcit or otherwise determine his estate, or though 
the first Jease were on condition & the condition 
broken within ten years; neither shall the lessor 
have the rent reserved upon such second lease, 
but, such second lease is absolutely void, as if 
none such had been made.” ... So Sheppard’s 
Touchstone, 275 b: ‘If the second lease be for 
the same or a less time, as, if the first lease be for 
twenty years, & the second lease be for twenty 
or for ten years, to begin at the same time, these 
second leases are for the most part void; but if 
the second lease be by fine, deed indented, or poll, 
it may pass the reversion with attornment when 
attornment is necessary, & without if not neces- 
sary. But, if the second lease be by word of 
mouth it is otherwise : ’’—‘‘ & if the second lease 
be by fine, or deed indented, then it may work by 
way of estoppel both against the lessor & the 
lessee ; so that, if the first lease happen by any 
means, as, by surrender or otherwise, to deter- 
mine before it be run out, then the second lessee 
shall have it’’ (DENMAN, C.J.).—NEALE v. MAC- 
KENZIE (1836), 1 M. & W. 747; 2 Gale, 174; 8 
L. J. Ex. 263; 150 KE. h. 635, Ex. Ch. ; subsequent 
proceedings (1837), 1 Keen, 474. 
«innotations.:—Consd. Watson v. Waud (1853), 3 Exch. 

335. Refd. Slack v. Sharp (1838), 7 L. J. Q. B. 225; 

Harris », Morrice (1842), 10 M. & W. 260; He Moore & 

Hulme’s Contract (1911), 106 L. T. 330. Mentd. Matthey 

v. Curling, (1922) 2 A. C. 180. 

1178. .|—The grantee of part of the 
grantor’s reversionary interest in the whole of the 
property in which a particular estate, as a term 
of years, has been created, is an assignee of the 
reversion within the 32 Hen. 8, c. 34; but the 
grantee of the whole reversionary interest in part 
of the property is not such an assignee. 

A. in Feb. 1840. demised to B. for twenty-one 
years as from Christmas then last; 3B. in Jan. 
1841, demised to D. for three years, &, in Apr. 
1842, demised to E. for the whole of B.’s term, 
less one day :—Held: E. was an assignee of the 
reversion of the premises demised, within the 
statute.—-WRIGHT v. BURROUGHES (1846), 3 C. B. 
685; 4 Dow. & L. 438; 16L. J.C. P.6; 10 Jur. 
968; 136 E. R. 274. 

Annotations :—Refd. Taite v. Gosling (1879), 11 Ch. D. 

469; MUro v. Hvar, [AVLSE] dM. D. 101k. 


1174. ———.]—A. let a house to B. as tenant 


taken as the assignee of the lessor’s 
interest during the concurrent portion 
of the terms.—RaM ANANT SINGH vf. 
rime SiIne~Hw (1908), I. L. R. 30 











Part III.—Leasss. 


from year to year, & afterwards granted a lease b 
deed to C. of the house & other propert for 
twenty-one years :—Held: this transferred the 
reversion of the house to C., & A. could not re- 
cover against B. for rent due after the lease.— 
ep pists v, beet (1853), 3 Car. & Kir. 307. 
nnotations : - Wordsley Brew ace We 

ie L. T. 89. Refd. Horn & Beerds 11913) aon 
81; Dale v. Hatfield Chase Corpn., {1922] 2 K,. B. 252. 

1175. -|—A landlord who, during the 
currency of a yearly tenancy, grants a lease of 
the premises to a third person, cannot, during the 
term granted by such lease, give the yearly tenant 
notice to quit——WorpsLeEY BREWERY Co. v. 
HALForRD (1903), 90 L. T. 89, D. C. 

1176. —_—_ ——— Whether attornment necessary.] 
—A., in 1861, granted an underlease to B. for 
twenty-one years from Michaelmas, 1861, at the 

early rent of £50. In 1864 he granted an under- 
ease of the same premises to C. for twenty-one 
hal from Michaelmas, 1863, at. the same rent :— 

- never attorned to C.:—Held: inasmuch as 
there was no attornment, the demise to C. did 
not pass the reversion to him, but only an interesse 
termini; & in order to establish C.’s underlease, 
@ surrender by B. to A., & not to (., was the 








effectual & aa as course.—EDWARDs v. WICK- 
WAR (1866), L. R. 1 Eq. 403; 85 L. J. Ch. 300; 


12 Jur. N.S. 158; 14 W. R. 3638. 
alnnotations :-—Expld. Horn vr. Beard, (1912) 3 K. BB. 1). 
Refd. Re Scott & Alvarez's Contract, Scott v. Alvarez 


(1895), 12 R. 474. 

1177. 4 & 5 Anne, c. 3,s. 19.|— 
By 4 & 5 Ann. c. 3 (commonly known as c. 16), 
8. 9, all grants or conveyances by fine or otherwise 
of any manors or rents or of the reversion or 
remainder of any messuages or lands shall be good 
& effectual to all intents & purposes without any 
attornment of the tenants of any such manors or 
of the land out of which such rent shall be issuing 
or of the particular tenants upon whose par- 
ticular estates any such reversions or remainders 
shall & may be expectant or depending as if their 
attornment had been had & made. By s. 10 it 
is provided that no such tenant shall be prejudiced 
or damaged by payment of any rent to any such 
grantor or conusor or by breach of any condition 
for non-payment of rent before notice shall be 
given to him of such grant by the conusee or 
grantec. 

Certain owners of land made a lease to deft. 
for three years. They then assigned their rever- 
sion. The assignees of the reversion made a lease 
to pitf. to take effect in prarsenti for twenty-one 
years. <A quarter’s rent being unpaid by deft. : 
—Held: by virtue of the above enactment pltf. 
could sue deft. before attornment for the quarter's 
rent.—Hlory +. BEARD, [1912] 3 K. B. 1813; 31 
L. J. K. B. 985; 107 L. 'T. 87, D.C. 

Annotation :—Refd. Cole v. Kelly, (1920] 2 K. B. 106. 

1178. ——— Part of property let on prior lease— 
Rent not apportionable.}——-NEALE v. MACKENZIE, 
No. 1172, ante. 

Concurrent leases by ecclesiastical corporations. | 
— Sce ECCLESIASTICAL Law, Vol. XIX., p. 505, 
Nos. 3628, 3629. 











B. By Parol. 

See, now, Law of Property Act, 1925 (c. 20), 
s. 149 (1), (2). 

1179. Second lease effective from determination 
of first.|—A. leases iand for forty years, if lessee lives 
so long, & afterwards leases the same to another 
without deed for seventy years, this is a goud lease 
for as many of the years as shall remain after the 
first term ended, either by effluxion of-time or 
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by the death of the first lessee, & shall then com- 
mence notwithstanding it is made without deed, 
but till the first term ended it is but executory, & 
not exccuted.—-BRACEBRIDGE vt. CLOWSE (1878), 
2 Plowd. 420; 75 E. R. 633. 


Annotations: Folld. Doc d. Thomas v. Jenkins (1833), 1 
« J. K. B. 190. Refd. Millor «. Manwaring (1635), : 
Car. 397° Neale « Mackenzie (1837), 6 L. J. Ex. 268 


Mentd. Meredith v. Webber (16660), O. Bridg. 560; Hannam 

ve. Woodford (1691), 4 Mod. Rep. 43. 

1180. -'—If a lease be made for two years 
& after the lessor let the land by parol to another 
for four years, this is but a lease for two years, 
although the flrst lessee surrender, for he had no 

ower to contract for the first two years at the 

eginning, but otherwise it is when the estate is 
determinable upon an uncertainty (Gawpys, J.). 
—-DovE ¢v. Winitor (1580), Cro. Eliz. 160 ; 


EK. R. 418. 
fe Consd. Neale « Mackenzie (1837), 6 Ta. J. 
eX. 26%. 





1181. — —.] -Tenant in fee demises to A. for 
twenty-one years; during the time he demises, 
not by deed, to B. for ninety-nine years. The 
second lease, though not be deed, shall take effect 
atl the expiration of the tirst, for as many years 
as remain of the ninety-nine. Dor d. THOMAS tv. 
JENKINS (1832), 1 LL. J. K. OB. 100. 

1182. —- -.) -NEALE ve, MACKENZIE, No. 1172, 
ante, 

1183. Second lease void for term of first -Uniess 
first determinable on an uncertainty.) -DovE v. 
Winuror, No. LES80, ante. 

1184. -- - » NEAL &. No. 
1172, ante. 


MACKENZIE, 


Sup-secr. 2.-- Murernis Leasis. 
A. Jn General. 


See, now, Law of Property Act, 1925 (¢. 20), 
8. 140. 

1185. Interesse termini Nature of the right.) - 
SANDERS v. STANFORD (1579), Cro. Jac. at p. 60 ; 
WY KE. OR. SLs sub nom. SANDERS v. STARKY, 2 
Leon. at p. 157; sub nom. SAUNDER’sS CASE, 5 Co. 
Rep. at p. 123 b; sub nom. STAMFOKD's CASK, 
Gouldsb. at p. 171. 


Annotations: Consd. Cooten + Atkinson (1601), Gouldab. 
171: Murray ¢«. Kast India Co. (1821), 6 KH. & Ald. 204. 
Refd. Sevar & Hainton'’s Case (1579), 2 Leon. ~~~ 
Sadurd & Kverat’s Caxe (1587), 1 Leon. 7; Saffyn's 
Cuse (1606), 3 Co. Rep. 123 bs Corbot vo Stone (1654), 
Tr, Raym. 140; Thomasin co. Mackworth (1606), Cart. 

’ 


( 

1186. - - -~.} The respective situations of 
the bkpt. & his assignees, will be similar to those 
of a lessor & his lessee for years before entry. 
The assignees in the one case, like the lessee in 


| the other, may have an interest in the term, or 


interesse termini, af it has been called, an expres- 
sion applied also to denote the interest of a lessee 
in a term that is to commence in future. But 
this, although it may be a thing capabie of being 
serie over, is no part of the estate, as appears 
yy the doctrine of Littleton, sect. 450, that a 
release by lessor to his lessee for years before entry 
by the latter, will not operate to enlarge the 
estate, & also by what is said in 5 Co. Rep. 124 b & 
in the conclusion of the sixth resolution in laeham 
v. Morrice, No. 261, aznte, that if the lessor grant 
the reversion by that name before entry of the 
lessee, nothing passes thereby. In such case 
therefore the whole eatate remains in the lessor ; 
for if the lessee had any estate before entry, the 
release of the lessor might operate to enlarge it; 
' there would be a reversion in the lessor, which 
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Sect. 7.-—Coneurrent and future leases: Sub-sect. 2, 
A. & B.] 


might be granted by that name (LORD ELLEN- 

BOROUGH, U.J.).—COPELAND v. STEPHENS (1818), 

1B. & Ald. 593; 106 HE. R. 218. 

Annotations :-— rpld, Williains v. Bosanquet (1819), 1 Brod. 
& sea 9 238. Doe @. Palmer v. Andrews (1827), 4 
Bing. 348; Tuck v. Fyson (1829), 6 Bing. 321; 8 
v. Evans (1855), 6 E.. & B. 367; Cartwright ». Glover 
(1861), 2 P . Mentd. Graham v. Van Dieman’s 
Land Co. (1855), 24 L. J. Ex. 213; Mackley v. Pattenden 
(1861), $0 L. J. Q. B. 226; Wilson v. Walinnt (1880), 
& Ex. D. 155; Titterton v. Cooper (1882), 46 L. T. 870. 
1187. -|—(1) It is an interest which 

the law recognises in a future term, coupled with 

a right to complete that interest by possession 

(BowEN, L.J.). 

_ (2) It seems to me that this right is a right 

in rem, a right which is alienable at common 

law, which not only passes to the exor., but 

can be granted away (BOWEN, L.J.).—GILLARD v. 

CHESHIRE LINES COMMITTEE (1884), 32 W. R. 

948, C. A. 

Annotations :—As to (1) Consd. Mann, Crossman & Paulin 
v. Land Registry (Registrar), [1918] 1 Ch. 202. As to 
(2) Distd. Wallis v. Hands, (1893] 2 Ch. 75. Consd. Mann, 
reat & Paulin v. Land Registry (Registrar), [1918] 
1188. -]—The interesse termini which 

a@ reversionary lease, for a term commence 

more than twenty-one years after its date, confers 

on the lessee is not an executory but an immediate 
vested interest, a right in rem capable of aliena- 
tion & which passes to the exor. It is not an 
estate in the land, but an absolute proprietary 
right to take possession of the land when the 
stipulated time for the commencement of the term 
arrives. Such a _ reversionary lease, therefore, 
does not offend the rule against perpetuities, & 
the lessee is entitled, where the Land Registry 

Acts apply, to be registered as the proprietor 

of the lease with a good leasehold title.—MANN, 

CROSSMAN & PAULIN, Lrp. v. LAND REGISTRY 

(ReaIsTRAR), [1918] 1 Ch. 202; 87 L. J. Ch. 81; 

117 L. T. 705; 62 Sol. Jo. 543; sub nom. MANN, 

CROSSMAN & PAULIN, Lp. v. HiND, 34 T. L. R. 39. 
1189. —-— Assignable.]—-SANDERS v. STANFORD 

(1579), Cro. Jac. at p. 60; 79 E. R. 51; sub nom. 

SANDERS v. STARKY, 2 Leon. at p. 157; sub nom. 

SAUNDER’S CAsE, 5 Co. Hep. at p. 123 b; sub nom. 

STAMFORD’s CASE, Gouldsb. at p. 171. 

Annotations :—Consd. Murray v. Kast India Co. (1821), 5 
B. & Ald. 204. Refd. Segar & Bainton’s Cuse (1579), 2 
Leon. 156; Saliard & Kvorat’s Case (1587), 1 Leon. 97; 
C‘ootes v. Atkinson (1601), Gouldsb. 171; Saffyn’s Care 


oe 6 Co. Rop. 123 b.; Corbet v. Stone (1653), T. 
ym. 140; Thomasin ». Mackworth (1666), Cart. 74. 


1190. .]--HEMMING v. BRABASON, No. 
1200, post. 
1191. 
1186, ante. 

1192. ———~ Passes to executor.]|—-GILLARD 
v. CHESHIRE LINES COMMITTEE, No. 1187, ante. 

1193. —— ——-.]— MANN, CRrRossMAN & 
ees v. LAND REGISTRY (REGISTRAR), No. 1188, 
ante, 

1194. Validity of lease.|—A man leases for ten 
years, and the next day leases the same land to 
another for twenty years: this is a good lease for 
the last ten years of the second lease.—ANON. 
(1534), Bro. N. C. 121; 73 E. R. 900. 

1195. ———.]—If a man leases for life to S. & the 
next day leases to D. for twenty years, the second 
lease is void, if it be not a grant of a reversion 
with attornment: for in law the freehold is more 
worthy & perdurable than a lease for years. Yet 


ers 























-———.|—-COPELAND v. STEPHENS, No. 








PART Ill. SECT. 7, SUB-SECT. 2.—A 


KUTT! CHETTI 0. KAMALA 


(1862), 1 Mad. 153.—IND. 


1104 1. Validity of rene aes 1194 ii, ——.] — 
AYAEKAN ' (1795), Ridg. L. & 8. 


LANDLORD AND TENANT. 


if the lessee for life dies within the term, the lease 

for years is good for the rest of the years to come.— 

ANON. (1545), Bro. N. C. 123; 73 E. R. 900. 
1196. .}—-A lease for years may commence 

in futuro.—BARWICK’s CasE (1598), 5 Co. Rep. 

93b; 77 E.R. 199; sub nom. BERWICK’S CaszE, 

Moore, K. B. 393. 

’ : - H . Brabas 1660), O. 

Ag 1 peed Conor ae 648), Nee 75; 
R. v. Kemp (1694), Holt, K. B. 419; v. Bethel, 
[1902] 2 Ch. 523. Mentd. Fox v. Whitchcocke (1614), 2 
Bulst. 290; St. Saviour’s Southwark Churchwardens’ 
Case (1614), 10 Co. Rep. 66b; Holland v. Fisher (1662), O. 
Bridg. 181; Philips v. B (1694), Skin. 447; . & 
Chester (Bp.) (1698), 1 Ld. Pugh v. Leeds 
(1777), 2 Cowp. 714. 

1197. .|—By indenture between J. 8. of the 
one part, & A., B., C., & D. of the other part. 
J. S. demised lands to A. for eighty years, if A. 
should so long live, & not alien the premises; & 
if A. died or aliened within the term, then that his 
estate should cease; & then the lessor granted the 
premises to B. for so many years of the said term as 
should be then to come, if he should so long live, & 
not alien; & in like manner to C.; & if C. died 
or aliened, then the lessor granted it to D., his 
exors. & assigns, for 80 many years as should be 
then to come :—Held: (1) this was a good lease to 
A., for so many years as he should live of the 
eighty years, but the leases to B. & C. after, were 
void: for the term ended by the death of A., 
secus if the words of the second demise had been, 
to have & to hold during the residue of the eighty 
years, & not during the residue of the term ; 
(2) it was a good possibility in D. to have term for 
years, but B. & C. dying in the life of A., the 
possibility to D. could not take effect, because the 
contingency was to D. upon the cesser of estates of 
B. & C., who never had any estate, on account of 
their dying in the life of A. 

(3) Where an interest, or estate, is to be reduced 
to certainty upon a contingency precedent, if 
either party dies before the contingency happens, 
the lease, or grant, is void. But on a covenant, 
or agreement, which is perfect & certain, though 
to take effect upon a future matter precedent, 
the interest or estate is bound immediately.— 
CHEDINGTON’S (RECTOR) CASE, LLOYD v. WILKIN- 
SON (1598), 1 Co. Rep. 148 b; Moore, K. B. 478 ; 
76 E.R. 337. 

Annotatwns :—.As to (1) Consd. Petty v. Goddard (1662), 
O. Bridg. 35. Refd. Green v. Kdwards (1591), Cro. Eliz. 
216; Lampet’s Case (1612), 10 Co. Rep. 46b; Roberts 
v. Roberts (1613), 2 Bulst. 123; Blamford v. Blamford 
1615), 3 Bulst. 98; Foot . Berklay (1670), 2 Keb. 654; 

ybus v. Mitford (1674), Freem. K. B. 369 ; Thompson v. 

Leach (1690), 2 Vent. 198. As to (2) & (3) Refd. Price v. 

Almory (1612), Moore, K. B. 831; London Corpn. ». 

Alford (1639), Cro. Car. 576; Blunket v. Holmes (1661), 

1 Keb. 119; Howard ve. Norfolk (1682), ees Ch. 229; 


Egerton v. Brownlow (1853), 4 H. L. Cas. 1; 
Trusts, Ashforth v. Sibley (1905), 21 T. L. 





ym. 292; 





Generally, Mentd. Davenports’ Case (1611), 8 
144.b; Goring v. Bickerstaffe (1633), Freem. Ch. 163; 
. 229; Brewster vo 


Manby v. Scott (1662), OQ. Bridg é 
Kidgil eo 5 Mod. Rep. 369; Bridgwater v. Bolton 
(1763), 1 Salk. 236. 


1198. Not by deed.] — BRACEBRIDGE v. 
CLowsgE, No. 1179, ante. 








1199. ——.]—Dor d. THoMAS v. JENKINS, 
No. 1181, ante. 
1200. ——— Consecutive leases in futuro—Entry 


before commencement of lease.|—A. and B. are 
lessees of land for eighty-one years, if C. so long 
live, the term to commence in futuro, & from & after 
the day of the death of C., for thirty-one years, 
from thenceforth. A. & B. enter before the 
commencement of the term of eighty-one years 


e. Right of 


Sune y lease. Macmnis v 

rever. UN A 

ares vw. INMAN SPRITES (1835), 1 To. Ex, Jr. 176,— 
— t 


IR. 


Part III.—-Leaszs. 


which is a disseisin, & suspends the right of 
assigning the interesse termini: but bein er out 
of possession by their lessor before the thirty-one 
years had begun, their disseisin is purged, & that 
future interest 18 not disturbed, so that their 
assignment of it by indenture is good.—HEMMING 
v. BRABASON (1660), O. Bridg. 1; 124 E. R. 435 ; 
se HENNING v. BRABERSON, 1 Keb. 154; 1 


Annotations :—Refd. Roe v. Fludd (172 ’ er 
Doe d. Rawlings v. Walker (i820), a Fortes Rep. 184; 


ow. & Ry. K. B. 

487. Mentd. Gulliver r. Wickett (1745), 1 Wile. 105; 
ve v. Kirby (1795), 6 Term Rep. 483. 

1201. Interest of lessor only leasehold.]— 





A grant by one possessed of a lease for one hundred 
years of the land to hold for forty years to com- 
mence after the death of the lessor is good. So 
also if possessed of a term for twenty years grants 
the tenements for nineteen years to commence 
after his death, this will be good for s0 much of 
the twenty ycars as shall be unexpired at the time 
of his death. 

A lease for a year, & so from year to year, 
quamdiu, etc., is a lease for two vears, & afterwards 
at will. A landlord cannot distrain for rent due 
under a lease after the determination of that lease, 
though the tenant continues in possession.—STAN- 
FILL v. HICKES (1697), 1 Ld. Raym. 280; 91 EK. R. 
1084; sub nom. STOMFIL v. Hicks, Holt, K. B. 
aan ; 2 Salk. 413; eub nom. ANON., 1 Ld. Raym. 


Annotation :-—Refd. Combes t. Cole (1736), Leo temp. 
Hard. 305. 
1202. ——— Interest after determination of 





estate tail.|——K1RSLEY v. Duck, No. 1256, post. 

1203. Interest after grantor’s death without 
issue.|—-K IRSLEY v. Duck, No. 1256, poat. 

1204, Lease to two persons—One already 
in possession as tenant.]/—(1) A close, held by 
copyhold tenure, contained an unopened coal 
mine. H. was tenant, from year to year, of the 
close to the copyholder in fee: B. in fact occupied 
the surface; & it did not appear that in the 
demise to B. there had been any exception or 
reservation of the mine. While B. was such 
tenant, in 1821, the copyholder in fee granted the 
mine, for valuable consideration, to Bb. & PP. In 
1432 B.’s tenancy from year to year ceased :— 
Held: before & at the time of the grant of 1821, B. 
was in possession of the mine by virtue of his 
tenancy from year to year, though without the 
right to work the mine; he therefore, by the 
grant, became possessed of the mine for the term 
without actual entry; & his possession enured to 
the benefit both of himself & P.; & therefore 
B. & P. were both possessed of the mine from the 
time of the grant, & had not a bare interesse 
termini. 

(2) In 1847 the assignee of B. & P.’s term entered 
upon & worked the mine: upon which the copy- 
holder in fee brought trespass :—Held: the 
assignee was entitled to a verdict upon an issue on 
a plea that the close was not plitf.’s. 

(3) The assignee also pleaded the grant specially, 
& justified entering under it. Pitf. replied that the 
right of entry had not accrued within twenty 
years, under Real Property Limitation Act, 1833 
(c. 27); which deft. traversed :——Held > upon this 
issue also, deft. was entitled to the verdict.— 
KEYSE v. POWELL (1853), 2 FE. & B. 132; 10. 1. R. 
598; 22 L. J. Q. B. 305; 21 L. T. O. 8. 126; 17 
Jur. 1052; 118 BE. R. 718. 

notalions :— As to (1) Retd. Ea 








ley v. Granville (1876), 3 
6. As to (2 


1 Ch. 4 ) 
De GQ. FL. & J. A415. 


dall v. Stevens (1853), 2 KE. & B. 641. 
Commencement dependent on con- 
tingency.!—A lease in reversion of several parcels 
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of land, made to commence on the happening of 
several contingencios, shall take effect & commence 
respectively as those contingencies happen.— 
jen v. ROBERTS (1589), Cro. Eliz. 199; 78 B. R. 

1206. - ——.J]—A. conveyed land to his own 
use for life & after to his son & the heirs male of 
his body with remainders over & if he died with- 
out a male heir of his body then his daughters 
should have the land for one hundred years, 
provided that, if his male heir should pay £1,500 
to each daughter within two years after A.’s 
death, then this limitation for years should be 
void. The money was not nid wherefore the 
daughters entered after the death without issue 
male :—Held: it was a good lease by way of a 
future interest & it commenced after the death 
without heir male of the body of the father.— 
GOODIAR v, CLARKE (1663), 1 Sid. 102; 1 Keb. 
462; 82 E.R. 996. 
afnnotations :-—Refd. Benson v. Hudson (1674), Freem. KH. 

3623 Andrews vr. Stroud (1706), Holt, K. B. 623, 

1207. Death of party before con- 
tingency happens.}—CuEDINGTON'S (Recror) CASK, 
LLOYD v. WILKINSON, No. 1107, ante. 

_osoe By parsons, |—-See KcCCLESIASTICAL LAW, 
Vol. XIX., p. 505, Nos, 3680, 3681. 











B. Taking Effect on Hapiration of Previous Term. 
1208. Lease expressed to be lease of reversion.|—- 
An abbot leases land for life, & afterwards leases 
the reversion thereof, Aabendum the land from 
MichacImas next after the first lease ended for 
twenty-one years, this is a good lease of the land 
for so Jong, & the Aubendum & the premises stand 
well together, & therefore although the tenant for 
life dies before attornment, yet the grant is good, 
the Aabendune showing that it was intended as a 
lease of the land, & not as a grant of the reversion. — 
THROCKMERTON v. TRACY (1555), 1 Plowd. 145; 
75 E.R. 222; sub nom. THROGMORTON v, TRACKY, 2 

Dyer, 124 a. 

Annotationa + -Consd. Wrotesley eo Adams (1560), 1 Plowd. 
187. Refd. Lofeld's Case (1612), 10 Co. Rep. 106 0; 
Miller», Manwaring (1635), Cro, Car. $07 > Berry 9. White 
(1662), O. Bridg. 82; Lyn v. Wyn (1665), O; Bridg. 122 ; 
Foote v. Berklo ee): Q. shies 627; Dood. Timuits t, 
Steele (1843), 4 Q. B. 663; Burcholly. Clark (1876), 2C. PLD. 
88. Mentd. Anon. (1551), Bellamy's Case (1606), 
6 Co. Rep. $8 a; Leyllold's Case (1681), 10° Co. Hop. 
SS a; Berry v. Perry (1015), 3 Bulet. G23; Counden vr, 
Clerke (1619), Hob. 293 Farringtou’s Case (1625), Cro. 
Car. 10; Petty oe. Goddard (1662), O. Bridg. 35; ° Rv. 
Trinity Floune (1662), 1 Keb. 341; Graves v, Ashenhurst 
(1673), Freem. K. 8.077; Lawrence nr. Dodwell (1699), 
1 La. Raym. $383) Fisher vo. Whee (1790), 1B. Wines, 145 
Freshwater v. Maton (1717), L Stra. 495 Seott ov, A’Ches 
(1743), Park. 22; Flunt v. Gunn (1862), 13 CB. N.S. 
220; Kennedy vo. Brown (1863), 13 CC. DB. N.S 677; 
Malcomaon ». O'Dea (1863), LOH. L Cas. 5935 Hanbury 
v. Jonkinag, (P90D) 2 Ch. 400, 

1209. Surrender of first term-—-Second lessee 
entitled to enter.!—-A lease by a prior is made to a 
woman for years who marries & dies, the lessor 
grants the reversion to pitf. for years, “ to commence 


Dat, 0; 


from the end of the expiring of the first term of yeara.” 


The husband marries again, devises his term to his 
wife, & dies in possession ; she also marries again, 
& with her husband Ri ae a lease for lives from 
the patentee in fee simple of the King to whom 
the prior had granted the reversion. By this 
acceptance the first term is surrendered & merged, 
& pitf. may by virtue of his lease enter immediately, 
an well as if the years had been gone by the effluxion 
of time.—WROTTESLEY v. ADAMS (1559), 2 Dyer, 
177 b; 1 Plowd. 187; 73 E. HR. 391. 
Annotations :—Consd. Foote v. Berkluy (1668), 0. Bridg. 
527. Beta. Voal v. Roberts (1590), Cro. Eliz. 199; Bath's 
(Bp.) Case {sie 6 Oo. Rep. 34b. Menta. Doddington's 
Case, Hall d. Dod ton v. Peart (1594), 2 Co. Rep, 32 b; 
Oshev e. Hicks (1610), Cro. Jac. 263; Shrewsbury’s Caso 
(1610), 9 Co, Rep. 46b; Podger's Case (1612), 9 Co. Rep. 
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Sect. 7.—Concurrent and future leases: Sub-sect. 2, 
B. & GC; Sect. 8: Sub-sect. 1.] 

104 a; Bedo v. Sanderson (1617), Cro Jac. 440; Edwards 

v. Woodden see Cro. Car. 323; Swyft v. Eyres (1640), 

Cro. Car. 646; Thomas v. Sorrell (1673), Freem. K. B. 

&5: Bankers Case (1695), Skin. 601; Beal v. Simpson 

(eee 1 Ld. Raym. 408; Philips v. Salisbury (Bp.) 

1699), 12 Mod. Rep. 321; Holiday v. Fletcher (1727), 2 

Stra, 781; Malden v. Bartlett (1750), Park. 105; Doe d. 

Harris v. Greathed (1806), 8 East, 91; Holford v. Bailey 

(1849), 138 Q. B. 426; orrell ». Fisher (1849), 4 Exch. 

691; ood v. Rowcliffe (1851), 6 Exch. 407 ; Re Bellamy, 

Elder v. Pearson (1883), 25 Ch. D. 620; Cowen v. Truefitt, 

[1898] 2 Ch. 551; Norman v. Norman, [1919}) 1 Ch. 297. 

1210. -]—A. makes a lease for ten 

ears, & afterwards makes a lease to another for 

n years, to commence after the first term deter- 
mined, & the first lessee surrenders, it seems that 
the second lessee may enter.—ANON. (undated), 
Plowd. Queries 28; 75 E. R. 898. 

1211. First lease void or non-existent—Fictitious 
lessee.|—ANON. (1578), 2 Leon. 11; 74 E. BR. 316. 
Annotations :—Mentd. Smith v. Angell (1702), 2 Ld. Raym. 

783; Shelley v. Wright (1737), Willes, 9. 

1212. .—FOoorTe v. BERKLY (1670), 1 Lev. 
234; 2 Keb. 322, 654; 1 Sid. 460; 1 Vent. 83; 
83 I. R. 384; affg. (1666), O. Bridg. 527; Cart. 
147, 











1212. ———.]|_-MILLER v. MANWARING, No. 1219, 
post. 


1214. Prior leases comprising separate properties 
——For different terms—Subsequent lease comprising 
both properties.|—A man made a lease of S. 
meadow to A, for ten years, & of C. meadow to B. 
for twenty years; & afterwards by indenture 
reciting the said two leases, makes a lease to 
another of both for forty years, to begin after the 
end or determination of the said several leases 
made to A. & B. Afterwards the first lease of S. 
meadow ends, & the lease of (C. meadow still 
continues :——Held: the habendum in the latter 
Jease should be taken respective, & the last lease of 
S. meadow should begin presently after the end 
of the first lease thereof, & should not wait till the 
lease of ©. meadow be = ended.-—-WINDHAM’S 
(JUSTICE) Cask (1589), 5 Co. Rep. 7 a; Jenk. 
272; Moore, K. B. 191; 77 E. R. 58. 
annotations :—Consd. Veal v. Roberty (1590), Cro. Eliz. 199. 

Refd. Roberts v. Roborts (1613), 2 Bulst. 123; Lovies’ 

Case (1614), 10 Co. Rep. 78 a; Trevivan v. Tooker (1689), 

1 Ld. Raym. 495. Mentd. Strata Mercella'’s Case (1591), 

) Co. Rep, 24 a; Tomson vw Clerke (1620), Palm. 99; 

Gilbert v. Witty (1623), Cro. Jac. 655: Cooke ». Gerrard 

(1667), 1 Lev. 212; Boswol v. Coats (1670), 1 Mod. Rep. 

33; Cook v. Fountain (1676), 3 Swan. 585; Holmes v. 

Moynel (1681), T. Raym. 452; Orby v. Mohun (1706), 2 

Freom. Ch. 291: Withers v. Bircham (1824), 3 L. J. O. S. 

K. B. 303 Palmer v. Sparshott (1842), 4 Man. & G. 137. 

1215. Prior lease determinable on death, sur- 
render or forfeiture—Choice of terminating event— 
Whether lessee can elect.|—(1) .A lease was made 
to A. & B. for sixty years, with a clause of re-entry 
immediately after the deaths of A. & B. & of the 
longer liver of them within the term. After the 
death of A. within the term another lease of the 
same lands was made to C. habendum et occupandum, 
when the former lease shall determine, after, or by 
the death, surrender or forfeiture, of the said B. :— 
Held: the second lease should commence either 
after the re-entry by force of the proviso, if any be, 
& if none, then after the determination & end of 
the first term by any of the other means. 

(2) That every lease for years should have a 
certain beginning, is to be intended when it is to 
take effect in interest or possession. 

(3) That the continuance of a lease for years 
ought to be certain, is to be intended either when 
the term is certain by express numbering of years, 
or by reference to certainty, or by reducing it to 
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certainty by matter ex post facto, or by construction 

of law by express limitation. 

(4) When a lease for years shall be made good 
by reference, the reference ought to be to a thing 
which has express certainty at the time of the 
lease made, & not to a possible or casual certainty. 

(5) A demise for the term of one year, & 80 
from one year for a year, a8 long as both parties 
shall please, is but a lease for three years at most. 

(6) If a lease be made for years, it is a good lease 
fortwo years. 

(7) A void limitation of the commencement of 
a lease for years, & no limitation, is all one. 

(8) In construction of law on the commencement 
of leases, the construction shall be the strongest 
against the lessor, & most beneficially for the 
lessce. If a man makes a lease for years, to 
commence after the surrender, forfeiture, deter- 
mination, or end, of a former lease, the lessee shall 
not have election, but whichever event shall first 
happen, on the happening of it the second lease, 
which before consisted in interesse termini, shall 
begin in possession.—BAaTH’s (BP.) Cask (1605), 
6 Co. Rep. 34b; 77 E. R. 303; sub nom. FIs8H v. 
BELLAMY, Cro. Jac, 71. 

_tnnotations :-—.As to (2) Refd. Hemming v. Brabason (1660), 
OQ. Bridg. 1; Jemmotyw. Cooly (1668), 2 Keb. 270 ;'Foot v. 
Berklay (1670), 2 Keb. 654. Asto(3)Refd. Petty v. Goddard 
(1662), 0. Bridg. 35._ 4s to (6) Apld. Austin v. Newham, 
(1906) 2 K. B. 167. _ Refd. Belasyse v. Burbridge (1695), 1 

.213. Asto(7)Refd. Foote v. Berkley (1666), O. Bridg. 

527. As to(8) Folld. Keebles Case (1632), Litt. 370. Refd. 

Selbve v. Becke (1627), Litt. 17; Miller v. Manwaring 

(1635), Cro. Car. 397; Dann v. Spurrier (1803), 3 Bos. & P. 

399. Generally, Refd. Thomason v. Mackworth (1666), 

QO. Bridg. 502; R.v. Chawton (1841), 1 Q. B. 247. entd. 

Poytoe’s Case (1611), 9 Co. Rep. 77 b ; Blamford v.’ Blam- 

ford (1615), 3 Bulst. 98; Bate v. Amherst (1662), T. 

Raym. 82; Manfield v. Dugard (1713), Gilb. Ch. 36. 

1216. —— .}—KEBLE v. HALLS (1632), 
Litt. 363; 124 E. R. 286; sub nom. KEEBLES 
CASE, Litt. 370. 
snaign :- Consd. Dann v. Spurrier (1803), 3 Bos. & P. 








1217. No entry by lessee.}—(1) A man made a 
lease for years of certain land, to commence after 
the determination of a prior term of years then in 
being ; the first lease determined, the second lessee 
did not enter: he in the reversion entered, & 
made a feoffment, & levied a fine with proclama- 
tions; & afterwards five years passed without 
entry or claim by the second lessee, & it was held 
that the lessee was barred ; for when the lessee’s 
future interest had commenced, then he had such 
an estate as might be devested. 

(2) If a lessee has no power to enter to take the 
profits, but only a future interest at the time of the 
fine levied, he shall not be barred.—SAFFYN’S 
CASE (1605), 5 Co. Rep. 123b; 77 EH. R. 248; 
sub nom. SAFFYN v. ADAMS, Cro. Jac. 60. 


Annotations :—<As to (1) Consd. Hemming v. Brabason (1660), 
O. Bridg.1. Refd. Podger’s Case (1612), 9 Co. Rep. 104 a; 
Selbye v. Becke (1627), Litt. 17; Miller v. Manwaring 
Sag | Cro. Car. 397; Freeman v. Banes (1670), 1 Vent. 


80; Parkhurst v. Smith (1741), Willes, 327; Hogan v. 
Hand (1861), 14 Moo. P. C. C. 310. Generally, entd. 
Ognell », Arlington (1676), 1 Mod. Rep. 217; Dighton v. 


Philips v. Bury (1694), 


Greenvil (1690), 2 Vent. 321; 
1704), 1 Salk. 268 ; 


K. B. 715; Carlton v. Mortagh 


alt, > 
Willis v. Shorral (1738), 1 Atk. 474; Wallwyn r. Llandaff 
ae oe (1764), 2 Wils. 233: Doed. Tarrant v. Hellier (1789), 
pare a 162; Copeland t. Stephens (1818), 1 B. & 





1218. ——.]—Foore ». BERKLY (1670), 1 Lev. 
234; 2 Keb. 322, 654; 1 Sid. 460; 1 Vent. 83; 
83 E.R. 3845 affy. (1666), 0. Bridg. 527; Cart. 


147. 

1219. First lease mis-recited.]—(1) Tenant in 
fee grants a lease of the reversion of the said 
premises after the determination of a lease of them 
made by his ancestor ; the ancestor’s lease became 
void by his death; the second lease therefore is 
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also void, for the lessor being in possession had 
no reversion to grant. ia 


(2) A lease intended to commence in futuro 


hia mis-recites a prior lease on which it 
epends in a material int, shall i 
immediately. saga ee 


(3) A lease to comménce after the determination 
of a prior lease shall begin presently if the prior 
lease was void in law.—MILLER v. MANWARING 
1039) Cro. ered hie E. R. 947. 

nnotations :—A8 lo (2) Distd. Lloyd v. Gregory (1639), Cro. 

Car. 501. As to (3) Refd. Foot v. Berkley (1670), 2 Keb. 

654; Blackmore ev. Cumberford (1680), Freem. K. B. 

ih Generally, Mentd. Ward v. Lumley (1860), 24 J. P. 


* 


1220. Prior lease by ancestor of lessor.}——-MILLER 
v. MANWARING, No. 1219, ante. 


C. Effect of. 

See, now, Law of Property Act, 1025 (c. 20). 
8. 149 (1), (2). (4). 

1221. Does not pass reversion—Right of lessor 
to distrain.]|—Where A., being seised in fee, leased 
premises to B. for sixty-one years, & afterwards 
granted a lease to C. of the same premises, to 
commence at the expiration of the sixty-one years : 
Held: by the lease to C., A. did not part with his 
reversion, so as to disentitle him to distrain for 
rent due from 3B. under his lease.—SMITH v. DAY 
(1837), 2M. & W. 684; Murp. & IL. 185; 6 L. J. 
Ex. 219; 150 EF. R. 931. 

Annotations :—Apld. Lewis v. Baker, [1905] 1 Ch. 46. Refd. 
Hogan v. Hand (1861), 14 Moo. P. GC. C. 3103) Liangattock 
v, Watney, Combe, Reid (1909), 79 L. J. K. B. 233. 
1222. Does not enlarge original lease.|—DLirwis 

v. BAKER, No. 1444, post. 

12238. -|— The expression ‘ unexpired 
term ’”’ in Sched. II. of the Licensing Act, 1904 
(c. 23), must be construed strictly & legal effect 
given to legal language. It does not include an 
interest in a reversionary lease which is a mere 
anteresse termini. 

Resps. were lessees of a public-house under a 
lease expiring at Christmas, 1909, & were also 
grantees of a lease of the same public-house for a 
term beginning from the day next but one after 
the expiration or other sooner determination of the 
expiring lease. The licence was renewed in 
Oct. 1908, & quarter sessions imposed a compensa- 
tion charge under sect. 3, sub-sect. 1: - Held: 
the unexpired term did not include the lessees’ 
interest in the reversionary lease, which was a 
mere infleresse termint.—LLUANGATTOCK (LORD) 1. 
WATNEY, CoMBE, RE1ID & Co., Lrn., [1910] A. C. 
304; 79 L. J. K. B. 559; 102 L. T. 518; 74 J.P. 
194; 267. L. R. 418; 54 Sol. Jo. 456, Hf. 1. 


Annotations :—Folld. Knight v. City of London Brewery Co., 
(1912) 1 K. B. 10. Betd. Mann, Crossman & Paulin v. 
Land Rogistrv (Registrar), (1918) 1 Ch. 202. 


1224, ——-.J}—In 1875 the owner of licensed 
premises let them to a tenant for a term of forty 
years. In 188 by a deed which recited an agree- 
ment to grant an extension of the lease he demised 
the premises to the tenant for a term of twenty- 
one years to commence immediately on the 
expiration of the forty years term at the same 
covenants as specified in the original lease. In 
1897 by a deed which recited an agreement to 
grant a further extension of the lease he demised 
the premises for a further term of fifteen years 
to commence immediately at the expiration of the 





twenty-one years term at the same rent & subject | 
Both these two last- , 
mentioned leases contained a proviso that in the | 


to the same covenants. 





PART III. SECT. 8, SUB-SECT. 1. 
1225 1. Certainly of commencement 
Necessiy for.}—An agreement for a 


cert 


lease specified no date as to the com- 
mencoment of the term :—Held : 
agreement waa void for uncertainty 
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event of the forfeiture of the original lease the 
should be forfeited also. In iaiG the ine 
sessions on the renewal] of the tenant's licence 
imposed & compensation charge in respect of the 
premises under Licensing Act, 1904 (c. 33), 8. 3 :-— 
Held: for the purpose of determining the amount 
of the tenant’s ‘‘ unexpired term "’ in the premises 
on the basis of which he was entitled to deduct a 
percentage of the compensation charge from his 
rent under that Act, the original lease & the 
extensions could not be treated as one term, & the 
deduction must be regulated by the unexpired 
, rtion of the original lease alone. -KNIGHT ¥. 

ITY OF LONDON BREWsRY (o., (L912] 1K. B. 10 ; 
811]. J. K. B.19t; 106 L. T. 564. 

Merger.| -See Part XXIV., s. 3, puost, 


SECT. 8. COMMENCEMENT, DURATION AND 
TERMINATION. 
SUB-sECT. 1. COMMENCEMENT. 
See, now, Law of Property Act, 1025 (ce. 20), 
8. 140. 
1225. Certainty of commencement —Necessity 
for.|-—Say ¢. Smirit, No. 1248, post, 


1226. - --.| —~Batru's (Bp.) Casr, No. 
1215, ante. 
1227. - - | -There is a rule in law, that 


every lease ought to have a certain time of 
beginning, & also of ending, yet if one makes a 
lease for twenty years & does not say when it shall 
commence, this is a good lease, for the law will 
suppose the leaye to begin presently. -MESKIN  #. 
Hickrorp (16214), J. Bridg. 16; 123 EK. Re 1167 ; 
sub nom. HickheroRbD v. MACHIN, Win, 82. 

1228. —--- -- .J--Goopkignyr $d, 
RICHARDSON, No. 1251, post. 

1229. ----— Effect of uncertainty - Commence- 
ment ‘‘ at feast of our Lady.’’] —.\ man made a 
lease for years to begin at the feast of our Lady 
Mary, for one & twenty yerrs, without showing the 
certainty at which feasts the Annunciation, 
Purification, ete., yet the lease is good enough, & 
the lessee may determine the certainty of the 
beginning of the term by his entry, at whleh of the 


ANON, (1501), 1 
Leon. 227; 74 Fe. R. 208. 


1230. -- — Benefit of lessee.}~If the 
limitation be not certain when the term = shall 
begin, 1t shall be taken most benelicial for the 
lessee (Coke, C.J.) SEAMAN'S Cask (1610), 
Godhb. 166; 78 K. R. 101. 

1231. - - ** After completion of repairs *’ 
—-Existing lease unexpired.| —Agreement in writing 
between landlord & tenant signed by the landlord 
for a new lease to be granted at any time after the 
completion of repairs to be made by the tenant 
with all convenient speed: but blanks were left 
for the day of the commencement; the repairs 
being completed, the landlord tendered a lease to 
commence from that time, & on refusal {led a bill ; 
the answer admitted, that the agreement was 
accepted ; but insisted, that the new lease was 
not to commence till the expiration of the old; & 
go 16 was decreed.—-PYM v. BLACKBURN (1796), 3 
Ves. 34; 30 E. H. 878. 


HALL 4. 


feasts the term shall begin. 


——— ee 


~~ = 








1232. ——-.|-—MESKIN v. Hlickrorp, No. 
1227, ante. 
1233. When to be ascertained.!—Coop- 


RiGHuT d. HALL v. RICHARDSON, No. 1251, post. 


under Stat. Frauds. -—- WAYNE t. 


the ad (1890), 9 N. Z L. R. 295.— 
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Sect. 8.—Commencement, duration and termination: 
Sub-sects. 1 & 2, A.) 


1234, From particular date—Whether such date 
included.]—A declaration in ejectment, on a lease 
for years, habendum a die datus, virtute cujus 
dimissionis he entered & was possessed, is bad 
after verdict ; for the lease did not commence till 
the day after the demise.—Dovuauas v. SHANK 
(1600), Cro. Eliz. 766; 78 E. R. 997. 

1235. -]—In ejectment on a demise 
habendum a die datés, the ejectment cannot be 
laid on the same day ; but on a demise habendum 
from henceforth, it may.— YN v. WILLIAMS 
(1610), Cro. Jac. 258; 79 E. R. 222. 
fd. Bacon v. Waller A166), 1 Roll. Rep. 








Annotations :—Re 

387; Pugh v. Leeds (1777), 2 Cowp. 

1236, .|—A lease to commence from 
a given day should be taken as exclusive of that 
day.—BAcon v. WALLER (1616), 1 Roll. Rep. 387 ; 
3 Bulst. 203; 81 E. R. 554. 

Annatation :-—Refd. Pugh v. Leeds (1777), 2 Cowp. 714. 

_ 1287. -|—F rom the first of June, then; 
is, that on the 2nd of June the tenancy begins, & 
holds to the first (LORD MANSFIELD).—ANON. 
(1773), Lofft, 275; 98 EK. lt. 648. 

1238. -]—(1) One, under a power 
reserved in his marriage settlement to lease for 
twenty-one years in possession, but not in 
reversion, grants a lease to his only daughter for 
twenty-one years, to commence from the day of 
the date, adjudged a good lease. 

(2) The word ‘from’ may mean _ either 
inclusive or exclusive, according to the context 
& subject-matter ; & the ct. will construe it so as 
to effectuate the deeds of parties, & not to destroy 
them.—PuGu v. Leeps (DUKE) (1777), 2 Cowp. 
714; 98 E.R. 1823. 

Annotations: —Asto (2) Apld. Doe d. Cox v. Day (1809), 10 Kast, 

427. Consd. Welch v. Fisher (1818), 8 Taunt. 338; Isaacs 

v. Royal Insce. (1870), L. BR. 5 Exch. 296 ; Sidcbotham v. 

Holland (1804), 64 L. J. Q. B. 200; Brakspear v. Barton, 

press 2 - Refd. R. v. Giamlingay (1790), 3 Term 

- Fallon (1793), 5 Term Rep. 283; Watson 
, 2 Camp. 294; Cuockell v. Gray (1822), 6 
Moore, C. P. 483; Ackland v. Lutley (1839), 9 Ad. & KI. 

879; Kerr v. Jeston (1842), 6 Jur. 1110; He Railway 

Slecpers supply Co. (1885), 29 Ch. D. 204; English v. 

Cliff, (1914) 2 Ch. 376. 

1239. .]—A tenancy under agreement 
for a term of years from Mar. 25, commences at 
midnight on Mar. 25, 26..—MEGGESON v. GROVES, 
f1917] 1 Ch. 158; 86 L. J. Ch. 145; 115 L. T. 
683 ; 61 Sol. Jo. 115. 

Annotations :- -Refld. Raikes v. Ogle, [1921] 1 K. B. 576; 

Brakspear ». Barton, |1924) 2 K. B. 8s. 

See, also, DEEDS, Vol. XVII., p. 359, No. 1691. 

1240. — — ‘* From henceforth.’’]—-LLEWE- 
LYN v. WILLIAMS, No. 1235, ante. 

1241. ———- -—_— ——_.]—-If a lease is made to 
commence from henceforth, the day on which the 
lease is sealed is included (PowEL, J.).—BELASYSE 
v. HESTER (1697), 2 Lut. 1589; 125 E. R. 873; 
sub nom. BELLASIS v. HESTER, 1 Ld. Raym. 280. 
Annotations :—-Mentd. Story v. Atkins (1726), 2 Ld. Raym. 

1427; Coleman ». Sayer (1728), 1 Barn. K. B. 303; 

NR. v. Adderley aaa » 2 Doug. K. B. 463; Hille. White & 

Williams (1839), 8 tt, 249; Young v. Higgon (1840), 

6M. & W. 49; Dundalk Wostern Ry. v. Tapster tisaly 

2 Ry. & Can. Cas. 586. 

See, also, DEEDS, Vol. XVII., pp. 270, 359, 
Nos. 842, 1692. 

1242. Agreement to commence before date of 
lease.) — LEWIS v. HELLIOnN (1667), 2 Keb. 29], 
377; 84 E. R. 182, 236. 

1243. ———- Memorandum on _ lease—Admissi- 
bility tn evidence—On action for rent.|—A memo- 
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1234 i. From particular date—IWhether ,; rental, etc.” :—Held: 
ch date tncluded.}—Dett. hi ger pl 7 accel 


au }— red pre- | began con Ma 
mises from pltf. ‘' from Apr. 30, 1899 (1894), 26 N. Q, 
for one year thereafter at the annual 
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randum signed by the lessee on the margin of a 
lease, & stating that the lessee was to be tenant 
& pay rent for a period of six weeks antecedent 
to the term ted by the lease :—Held: 
admissible in evidence on the part of the lessor, to 
show the amount of rent due.—-COWNE v. GARMENT 
(1834), 1 Bing. N. C. 318; 1 Scott, 275; 131 E. R. 
1139. 


1244, Lease by memorandum during life estate— 
To commence immediately—Immediate estate out 
of reversion.|Where a party, entitled to a 
remainder in tail expectant upon the determination 
of a life estate, grants a term of years to commence 
immediately, the grantee, without entry, takes an 
immediate vested estate carved out of the remain- 
der; 4 Ann. c. 16, s. 9, making the conveyance as 
effectual as if attornment had been made by the 
tenant of the particular estate.—DorE d. AGAR v. 
Brown (1853), 2 E. & B. 331; 10. L. R. 1048 ; 
22 L. J. Q. B. 432; 21 L. T. O. S. 300; 17 Jur. 
1161; 118 E. R. 791. 

Annotations :—Consd. Wordsley Brewery Co. v. Halford 


(1903), 90 L. T. 89. Refd. French v. Tucker, Smerdon r. 
Tucker, Bickley v. Tucker (1859), 1 L. T. 549. 


From what time deed is effective.|—See DEEDS, 
Vol. XVII., p. 228, Nos. 425-433. 

Where deed has no date or impossible date.]|— 
See DreEpDs, Vol. XVII., p. 358, No. 1689. 

Admission of extrinsic evidence as to date.|— 
See DEEDS, Vol. XVITI., p. 334, No. 1456. 

Validity of deed where commencement un- 
certain.|—See DEEDS, Vol. XVIL., p. 361, No. 1732. 


SUB-SECT. 2.—DURATION. 
A. In General. 


1245. Meaning of ‘‘term.’’]—In a lease for 
years, the word term is held to imply merely the 
space of time for which the interest is granted ; 
& such a demise, with a remainder over of the 
residue, should the lessee die within the term, will 
enure according to the expressed intention of the 
parties.—RIGHT v. CARTWRIGHT (1757), 1 Keny. 
529; 96 H&. R. 1080; sub nom. Wriaut d. 
PLOWDEN v. CARTWRIGHT, 1 Burr. 282. 
uinnotations :-—Apld. Kvans v. Vaughan (1825), 4 B. & C. 

261. Consd. Cottece v. Richardson (1851), 7 Hxch. 143. 

Refd. Johns v. Pink, [1900] 1 Ch. 296. 


1246, .|—The “term” in the lease only 
designates the time for which it is to run, by way 
of calculation, not as conveying any interest 
(PARKE, B.).—-COOPER v. ROBINSON (1842), 10 
M. & W. 694; 12 L. J. Ex. 48; 152 E. R. 651. 

1247. Whether term must be certain.!—If a man 
leases land to another till the lessee hath levied 
£20 it is a good lease, notwithstanding the uncer- 
tainty (per Cur.).— ANON. (1557), Bro. N. C. 125 ; 
73 EK. R. 901. 

1248. .}—(1) Lease for ten years by in- 
denture, wherein the lessor grants that if the lessee 
pay at the end & term of every ten years ten 
thousand tiles, that then he shall have a perpetual 
demise of the land, from ten years to ten years 
continually following, & out of the memory of 
man, this is a good lease for no more than ten 
years, for beyond that no other term has any 
in commencement, continuance, or end. 

(2) Every contract sufficient to make a lease for 
years ought to have certainty in three limitations, 
viz. in the commencement of the term, in the 
continuance of it, & in the end of it: eo that all 
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1247 i. Whether term muat be certain.) 
—Hay v. M‘CRACKEN (1807), Hume, 
832.—SCOT. 








the tenancy 
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these ought to be known at the commencement of 
the lease, & words in a lease, which don’t make 
this 9 Laat are but babble, & these three are in 
effect but one matter, showing the certainty of the 
time for which the lessee shall have the land, & 
if any of these fail, it is not a good lease, for then 
there wants certainty. Here in the principal case 
there is none of these three certainties for any 
term beyond the first ten years, for when the first 
ten years are passed, there is a condition here 
appointed, which shall be performed before any 
new term shall commence, & before the condition 
is performed there shall be no lease, for such is the 
limitation of the lessor. Every lease for years 
ought to have a certain end or determination. 
Where the demise & grant is to hold from ten 
years to ten years out of memory, if the words, 
out of memory, be referred to the time to come, it 
does not signify any certainty of continuance, for 
he said that a thousand years to come are not 
more out of memory than a day to come, for that 
which is not come is not within memory, but 
memory is referred to the time passed. So that 
if it be referred to the time to coine, it cannot be 
known whether ten, or a hundred, or a thousand 
years be intended thereby, for the one of these is 
not more out of memory than another (per CuR.). 
rere v. Smiry (1563), 1 Plowd. 260; 75 E. R. 
Annotations :-—4s to (1) Refd. Statford's Case 00g) 8 

Co, Hep: 73a. 48 to (2) Consd.G.N. Ry. rv. Arnold Gale 

pete a 114. Refd. Wrathbone v. Newbery (1615), 


Scatterrood v. Edge (1699), 12 Mod. Rep. 
a Asto (3) Apld. Gwynne v. Mainustone (1828), 3C. & P. 


1249. Or capable of being rendered certain. ] 
—Pitfs. in Mar. 1916, informed deft. that they 
would let certain premises to him ‘ for the period 
of the war, the rent payable weekly,” & they said 
that they did not intend that he should be subject 
to a week’s notice. Deft. agreed to these termns 
& the parties entered into a formal agreement by 
which pltfs. let the premises to deft. “for the 
period of the war at a weekly rent of £3 5s., 
payable weekly.’’ Inan action by pltfs. to recover 
possession on the footing that the agreement was 
void for uncertainty as a lease for years & only 
created a weekly tenancy or a tenancy at will :— 
Held: even if a lease for years must be for a period 
of time which was certain or which could be 
rendered certain, yet as the intention of the 
parties was that the tenancy should be for the 

riod of the war, & as this intention could have 

n carried out by a lease extending over a long 
period but terminable at the end of the war, eflect 
must be given to that intention & pltfs. could not 
recover.—-GREAT NORTHERN Ry. Co. v. ARNOLD 
(1916), 33 T. L. R. 114. 
Annotation : —Retd. Allison v. Scargall, (1920/3 K. B. 443. 

1250. How certainty ascertained.|— Bati’s (BP.) 
Case, No. 1215, ante. 

1251. Need not be ascertained at time.}— 
A lease in 1785, for three, six or nine years, deter- 











1249 i. ——— Or capable of being ren- 
dered certain.}—GREEN v0. THOMPHON 
aoe). 18. R.N.S. W. 16; 18 N. 8. W. 

.N. 22.—AUS. 








249 ii. .}--Tocreatoa valid | of the 
nc 


1 
tena y the duration of the term must 


be either by the express limitation | Manomep ALLY 
of the parties when the lease is made sanoMe 

or by reference to some collateral 63), 2 Hay, 4.—IND 
act which may with equal certainty 


measure fts continuance.——Top _ vt. 
MoGrai. (1899), 18 N. Z% L. R. 563.-— 


1252i. Term certain— Followed by 
t lerm.}--BEAUMONT v. LOYE 
(1870), 1 V. R. (Law.) 227.—AUS., 


1256 iL. 





reat for which he 





1256 i. No term mentioned. |—Wheroe 
no term is mentioned tn a lease it may 
be cither 4 tenancy terminable at the 
end of every year, or one for the life 
of the tenant, according to the torms 
lease.— Watson v. Dost Ma- 
HOMED KHAN, WATSON t. MOULVKE 
KRAAN, 
ess MaHOoMED KHAN CHOWDHRY 


.}-—By a writton contract 
of tenaucy, not under soa), the landiord 
at the tenant should not be 

urbed in his holding so long as the 
had stipulated was 
paid, & so long as the lan 
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minable in 1788, 1791, 1794, is a lease for nin 

eenly determinable at the end of three or six ae 

ey fs of the parties, on giving reasonable notice 
quit. 

It is time that there must be a certainty in the 
lease as to the commencement & duration of tho 
term ; but that certainty need not be ascertained 
at the time ; for if in the fluxion of time a day will 
arrive, which will make it certain, that is sufficient. 
As if a lease be granted for twenty-one years after 
three lives in being; though it is uncertain at 
first when that term will commence, because those 
lives are in being, yet when they die it is reduced 
to a certainty ; & id certum est quod certum reddit 
potest: & such terms are frequently created for 
raising portions for younger children (Lorp 
KENYON, C.J.). —Goonrigut d. HALL ev. RICHARD- 
SON (1789), 3 Term Rep. 462 ; 100 BK. R. 678. 
alnnotations : —Consd. Dann v. Spurricr (180), 3 Box, & P. 

399. BRefd. Chapman v. Towner (1810), 6 M. & W. 100. 

1252. Term certain —Followed by uncertain 
term.]-—Say v. SMITH, No. 1248, ante. 

1253. —- — —— .]--An instrument by which A. 
agrees to let, & B. to take, certain premises, on 
the terms that A. shall pay certain speciticd rents, 
varying in amount, at the end of every three 
years, up to a specifled date, & which provides, 
that, from & after that date, ‘he shall pay the 
clear annual rent of £0 till the end of the lease," 
but does not mention any time at which the lease 
is to terminate, is good only for the time previous 
to the date at which the £0 is to eommence, — 
GWYNNE tv. MAINSTONE (1828), 3 (. & PP. 802, 
Nek: 

1254. Discrepancy in term.] -ANoN. (1584), Sav. 
71; 123 BK. RR. TOD. 

1255. -- -.]-A lease for three years & after 
for three years & so from three years to three years 
until ten years be expired, is w lease but for nine 
years, & the odd year shall not) be accounted, 
because that does not happen to be determined 


by three years. ANON, (1605), Noy, 1455 74 
Ki. AR. 1106. 
1256. No term mentioned.| —(1) One possessed 


of a term for two thousand years in land, grants 
the Jand to A. without mentioning any term. It 
is void for uncertainty. 

(2) One seised in fee may create a term for years, 
to comnmence after his death without issue; but 
one possessed of a term for two thousand yoars, 
cannot out of that term carve a future termi to 
commence after the determination of an estate 
in tail.--Kiuews Ley v. Duck (1712), 2 Vern. 684 ; 
23 H.R. Dot. 

1257. Cannot be in perpetulty./- (1) M. & K., 
by indenture of Feb. 1805, granted & leased certain 
premises unto & to the use of J., his heirs, oxors., 
administrators & assigns for ever, yielding & 
paying therefor a yearly rent. Proviso for re- 
entry on non-payment of rent. Covenant by J. 
for payment of the rent, for repairs, & for insur- 
ance :—JHleld: in the absence of pruof that the 


eed tasteidnatenten Eentemasaencatiiendemamenamd 














be in possession of the pronuses himself. 

he agreement did not specify the 
nature or duration of th« tenancy. 
In an action by the exors. & devisees of 
the landlord to recover ponsesalton, 
after the deaths of both landlord & 
tenant :--lidd: the agreement created 
a tenancy for tho lesseo’s life, If the 
landlord's estate continued s0 Sar a 
on v. Davis (1880), 6 L. KR. Ir. 60. — 


f. Whether annivera of day of 
granting inclidrd.| --A lease for five 
years entered into on June 17, 10905, 
oxpires at midnight on June 16, 1910,.— 
Rossouw t. New HeTurspa Mouni- 
CIPALITY (1910), EB. DD. L. 367.—-S8. AF. 


WATRON 0. 


ord should 
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premises were at the date of the instrument in the 
occupation of tenants, & the expressed intention 
of the parties precluding the presumption of 
livery of seisin, the instrument could not operate 
as a conveyance of the fee subject to a rent- 
charge, but only to create a tenancy from year to 


ear. 

: If it had been proved that the premises were in 
the occupation of tenants when the instrument 
was executed or if we were to presume livery of 
seisin it would operate as a conveyance in fee; 
but as there is no evidence that the premises were 
in the occupation of tenants, the description of the 
premises not being evidence against the lessor 
of pltf. who was not a party or privy to the instru- 
ment, if we do not presume livery of seisin, then, as 
the instrument cannot operate as a perpetual lease 
the premises must have been held upon a tenancy 
from year to year upon the terms contained in 
that instrument. An examination of the instru- 
ment shows that the parties intended it to 
operate as a perpetual lease, but as it cannot legally 
have that operation we must either presume that 
the premises have been held upon a yearly tenancy 
upon the terms contained in the instrument or 
we must presume livery of seisin—an act in- 
consistent with the expressed intention of the 
parties—so as to convert the instrument into a 
conveyance in fee (JERVIS, C.J.).—Doxr d. 
ROBERTON v. GARDINER (1852), 12 C. B. 319; 
21L. J.C. P. 222; 138 HK. RR. 927. 

Annotation :—Refd. Hardon v. Hesketh (1859), 4 H. & N. 


1258. —-—.]—-Now we have not by law any such 
thing as a lease in perpetuity. We have a fee 
simple subject to a rentcharge, & we have a lease 
for years, but we have no such thing as a lease in 
perpetuity ; & therefore, when we find a perpetuity 
of this kind, if it carries, as I think it does carry, 
the right to possession, that could not be properly 
described as a lease or as a fee simple, because it 
was not intended to vest in the Dover Co. any of 
the soil, only the right of possession or occupation. 
Therefore 1 can well understand why the term 
‘* lease,’ or some similar term, was not used. But 
it is to my mind equivalent to a lease, so far as 
regards the possession of the surface & adjuncts 
necessary for the working of the line (JESSEL, 
M.R.).— SEVENOAKS, MAIDSTONE & TUNBRIDGE 
Ry. Co. v. LONDON, CHATHAM & DOVER Ry. Co. 
(1879), 11 Ch. D. 625; 48 L. J. Ch. 513; 40 L. T. 
545; 27 W. R. 72. 

Annotations :--—-Folld. Manchester Ship Canal Co. v. Man- 
chester Racecourse Co., (1900) 2 Ch. 352. Consd. Foley's 
et Wa ee v. Dudley Corpn., [1910] 1 K. B. 3i7. 


Refd. Taff Valo Ry. v. Amalgamated Soc. of Railway 
Servants, [1901] A. C. 426. 

Sec Law of Property Act, 1922 (c. 16), s. 145. 
1259. Includes anniversary of day of granting.|— 

The general understanding is, that. terms for years 

last during the whole anniversary of the day from 

which they are granted (LORD DENMAN, C.J.).— 

ACKLAND v. LUTLEY (1839), 9 Ad. & El. 879; 1 

Per. & Dav. 636; 8 L. J. Q B. 164; 112 E. R. 

1446, 

Annotations :—Consd. Isaacs t. Ro» al Insce. (1870), L. R. 
§ Exch. 296; Sidebotham v. Holland, [1895] 1 Q. B. 378. 
eh alee *, Groves, sy Ch. 158. olid. Raikes 
v. Ogle, 1921 1K. B. 576. Refd. R. v. St. Mary, Warwick 

1853), 22 L. J. M. C. 109; Brakapear v. Barton, [1924] 
2 ae 88. “Mentd. Collier v. M'Boan (1865), $4 L. J. 
th. ‘ 


Length of term where variance between haben- 
dum & reddendum.|—See DrEps, Vol. XVII., 
p. 389, No. 1982. 

Effect of habendum generally.!—Sce Sect. 6, ante. 


LANDLORD AND TENANT. 


B. Habendum from Past Date. 


1260. Duration computed from habendum.]— 
A lease habendum from the Lady Day then next 
last past, shall, in respect of time, be computed 
from that day, though it does not commence in 
interest till the day of its date.—Mayn v. Break 
(1596), Cro. Fliz. 515; 78 E. R. 764. 

1261, ———.!—An ejectment is good on a demise 
habendum from Michaelmas, ante datum indenture. 
—-DARREL v. MIDDLETON (1598), Cro. Eliz. 606 ; 


78 KE. R. 848. 

1262. .|—A lease Apr. 16, habendum from 
the Annunciation last past, virtute cuius intravit 
et habuit tenementa predicta is good, & the lessee 
no disseisor.—WaALLER v. CAMPIAN (1602), Cro. 
Eliz. 906; 78 E. R. 1128. 

1263. .]—A lease habendum a die confectionis, 
& livery made afterwards, is good.—SMITH v. BOLE 
oe Cro. Jac. 458; 38 Bulst. 290; 79 E. R. 

92. 

Annotations :—Retd. Threadneedle rv. Linum (1874), Freem. 
K. B. 179; Doe d. Bartlett v. Rendle (1814), 3 M. & S. 
99: Doe d. Douglas v. Lock (1835), 2 Ad. & El. 705. 
1264. |—DINSDALE v. IsLEs (1673), 3 

Keb. 207; T. Raym. 224; 84 HE. R. 679; sub 

nom. DISDALE v. ILLES, 2 Lev. 88; sub nom. 

HINCHMAN v. ILLES, 1 Vent. 247; sub nom. 

TURLESTON v. RIVES, Freem. K. B. 106. 


Annotations :—Consd. Doe d. Davies 2. Thomas (1851), 6 
Exch. 854: Jervis ». Tomkinson (1856), 1 H. & N. 195. 
Refd. Hogan rv. Hand (1861), 14 Moo. P. C. C. 310. 

1265. .|—In an action for the breach of a 
covenant for repair in a lease, a tenant is not liable 
for acts done before the time of the execution of 
the lease, although the habendum of the lease states 
the premises to be held from a day prior to its 
execution. 

The habendum in a lease only marks the duration 
of the tenant’s interest, & its operation as a grant 
is merely prospective.—SHAW v. Kay (1847), 1 
Exch. 412; 17 L. J. Ex. 17; 154 BE. R. 175. 
.innotaution :—Consd. Bird v. Baker (1858), 1 EK. & E. 12. 


1266. .|—A declaration stated, that by 
deed, pltf. let to defts. a certain mine of rock salt 
for twenty-one years from June 25, 1851, & defts. 
covenanted with pltf., that they would in every 
year during the term, get & raise from the mine 
2,000 tons of rock salt, & in case of default would, 
at the expiration of the year, pay pltf. 6d. a ton 
for every ton by which the quantity was less than 
2,000: & also that they would, with all reasonable 
diligence, sink a shaft to the salt rock in order to 
get at the salt: & would also during the 
continuance of the term, work the mine in a 
proper & workmanlike manner. First breach: 
that although defts. did not raise or get out of the 
mine the annual quantity of 2,000 tons of salt, 
yet they have not paid for the quantity short of 
2,000 tons. Second breach: that defts. did not 
in every year of the term get & raise 2,000 tons, & 
did not pay for the quantity short of 2,000 tons, 
but on the contrary got & raised no salt whatever, 
& refused to pay pltf. any sum whatever. Third 
breach: that they did not use all reasonable 
diligence to sink a shaft to the salt rock in order 
to get at the salt ; but wholly omitted & neglected 
so to do. Fourth breach: that defts. did not 
during the continuance of the term work the mine 
in a proper & workmanlike manner, but permitted 
the same to be unworked. Defts. pleaded, 
secondl that the deed provided that in case the 
rock salt should, d the continuance of the 
term, fail by any inevitable accident, then, on 
payment of all rent due & performance of all 
covenants on the part of the defte., the term should 
cease & determine to all intents & purposes what- 
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soever ; that the salt during the continuance of the 
term failed by inevitable accident; that all rent 
due was paid & covenants performed ; & thereupon 
the term ceased & determined. Upon which pleas 
issued were joined. At the trial it appcared that 
by an agreement in writing, dated Aug. 29, 1851, 
pitf. agreed, before Mar. 25 then next, to demise to 
defts. the salt mine in question for twenty-one 
years from June 25, 1851. When the agreement 
was executed, defts. began to sink a shaft for the 
ol alg of getting the salt. This sinking was, in 
be 1851, discontinued in consequence of aa 
influx of brine. Defts. thereupon began to sink 
another shaft which was in the same month 
discontinued from the like cause. On Nov. 16, 
1852, a lease, pursuant to the agreement, was 
executed, being the deed declared on & which 
contained the proviso for cesser stated in the 
second plea. In consequence of the influx of 
brine before mentioned defts. hever in any manner 
worked the mine, nor paid any of the rents. The 
jury found that defts. could not have worked the 
mine by any reasonable application of labour, 
diligence, skill, money or other means, & that 
they were prevented from working it by the influx 
of brine :—Held: as the term commenced in point 
of interest on Nov. 16, 1852, though its duration 
as to computation of time was to be reckoned from 
June 25, 1851, the proviso for cesser, which referred 
to a failure by inevitable accident during the 
continuance of the term, never came into operation ; 
& as defts. had entered into an absolute un- 
qualified covenant to get 2,000 tons of rock salt in 
each year, or pay for the deficiency, they were 
liable; for whether the salt could be got easily 
or with difficulty, or whether it existed at all, was 
immaterial. -JERVIS v. TOMKINSON (1856), 1 
H. & N. 195; 26 L. J. Ex. 41; 27 1. T. O.S. 
205; 156 BE. R. 11743 sub nom. JARVIS v. TOMLIN- 
SON, 4 W. R. 683. 

Annotations :—Refd. Simpson . Ingleby (1872), 26 L. T. 


043: Anglo-Egyptian Navigation Co. «. Reunie (1875), 
A MG a. C. P. 271; Watson v. Charlesworth, [1905] 1 


1267. .|—J., by indenture, dated & made 
July 19, 1851, granted, demised & leased to A. 
certain premises, habendum to A. from Dec. 25, 
1849, for & during & until the full end & term of 
fourteen years thence next cnsuing, determinable 
as therein mentioned : proviso that it should be 
lawful for either J. or A. to determine the demise 
at the expiration of the first seven years thereof, 
by six months’ notice; & thereupon that demise, 
& every covenant, etc., therein contained, should 
cease & determine accordingly :—Held: the seven 
years were to be reckoned from Dee. 25, 1849, & 
the lease might be determined on Dec. 25, 1856. — 
Birp v. BAKER (1858), 1 FE. & EE. 12; 28 L. J. 
Q.3B.7; 32 L. T.O.S. 74; 4 Jur. N.S. 11485 7 
W.R.8; 120 E.R. 812. 


C. Term by Reference to Delermining Event. 

1268. Term to A. & B. if the said A. & B. shall 
so long live—-Effect of death of one.|— ANON. 
(1547), Dal. 2; 123 E.R, 226. 

1269. ——— -—If a man lease land for a 
hundred years, if A. & B. shall so long live, if one 
died the lease is ended.—-BRUDNEL’s CASE (1592), 5 
Co. Rep. 9a; 77 E. KR. 61. 

Annotations :—A hes & Crowther (1610), 13 Co. 


Rep. 66. 
130; Sacheverel v. Frogate (1671), 1 
Day v. Day (1454), Kay, 703. Mentd. 
Ludborrow (1615), 3 Bulst. 29; Gee r. Freedland (1626), 
Cro. Car. 47; Crabbe vr. Tooker (1627), Poph. 204; 








Vent. 148, 161: 


d. Hug 
panel ce. Waddington (1615), 3 Bult. — 


uick & Harriar. | 
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Slater t, Carow (1674), 1 Mod. Rep. 187; Jones v. Strafford 
(1730), 3 P. Wms. 79 ; Cowper v. Cowper (1734), 2 P. Wma, 
720; Hudson v. Hudson (1735), Cas. temp. Talb, 1237. 


1270. -|—A lease for sixty years, if A. 
& B. so oe live, is determined by the death of 
either A. or B.; but if a lease be made for the lives 
of A. & B. the freehold is not determined by the 
death of one of them. —Hugies & CROWTHER'S 
CASE (1610), 13 Co. Rep. 66 ; 77 BE. R. 1478. 

1271. .|—WILKLNSON’sS CASE (1628), 
Het. 76; 124 BE. R. 355. 
afnnotartion : - Refd. Legg d. Scot e. Bendion (1738), Willes, 43. 

1272. ———- Or any Issue of them —Death of one 
without issue.'-— BALDWIN v. CooKk (1587), Moore, 
K. B. 239; 1 Leon. 74; 72 E.R. 5543 sub nom. 
Cock v. BALDWIN, Gouldsb. 71. 
a{nnotation ---Mentd. Mansell co Mansell (1737), Wilm, 34. 

1273. Term to A. & B. If lessees shall so long live 
-—Effect of death of one.!—ANON. (1517), Dal. 2; 
123 KEK. R. 226. 














1274. — —- —.! -WILKINSON'S CASE (1628), 
Het. 76; 12! BK. OR. 355. 
Annotation: RBRefd. Lege d. Scot « Benton (1738), Willoa, 43. 


1275. Term to A. if he so long live - Limitation 
over on death within tie Lease for years ‘if 
©. so long live; but if he die within the term, the 
residue thereof to D. if she seo long live 3 but if she 
die, then to KE. ut supra: ”’ these limitations over 
are void, as the term expires at the death of C. 
CKeCIL'S CASE (1566), 3 Dyer, 258 b; 73 Ie. Re O62. 
wtnnotalions -—Mentd. Anon. (14587), 3 Leon, 145° Kden'’s 

Case (14594), 6 Co. Rep. 15 b 

1276. -—- - -.| -GreEN t. Hpwarps (1591), 


Moore, K. B. 297; Cro. Hliz. 216, $26; 1 And. 
258; 72 Kh. RR. 590. 
innotateons: Refd. Wright doo Plowden 9. Cartwright 


(1747), 1 Burr, 282, Cottee e Richardson (1851),7 Bxeh. 
143. Mentd. Pibuy «. Mitford (1674), 1 Vont. $72. 
1277. .| A. lets to . for eighty years, 
if he so long live, with remainder after his decease to 
his exors. or assigns for forty years. His adminis- 
tratrix is entitled to this term. -SPARK v. SPARK 
(15909), Cro. liz, 666; 78 KK. R. 9043 ab nom. 
SPERKE tv. SPERKE, Owen, 125; subsequent pro- 
ceedings (1601), Cro. Eliz. B40. 
Ltnnotations : Refd. Blundon rr. Baugh (1633), Cro. Car. 
302; Alford's Case (1662), O Tide S584; Paolo or 
Haskey (1663), O. Bridge. $64; Osbourne ¢. Sture (1086), 


2 Lut. 361. 

1278. - ~---- Lease for years, if lessee Ko 
long lives, with remainder over: Held: the 
remainderman shall enjoy during all the residue 
of the years to come. -Wriair d. PLOWDEN 0. 
CARTWRIGHT (1757), L Burr, 282; 97 E.R. 315 ; 
sub nom. Riaur ve. Carrwhidaur, 1 Keny. 529. 


Refd. Evans vr. Vanghan (1825), 4 B.o& C. 
Mentd. 


eerie ee 


fanotations : 
"261: Cotte rt. Miehardson (1851), 7 Hexeh. 143, 


Johns ve. Pink, [I9O0O} PE Ch. 206. 

1279. - - & dwell therein.} --SAWYER v. 
Hanpy (1595), Poph. 99; Moore, K. B. 400; 70 
E.R. 1208 3 sub nom. Saven ev. WAnpy, Gouldsb 
179; sub nom. WaARDY v. SEYER, Cro. Eliz. 414. 

1280. —-- & remain in service of lessor.|--- 
WARNEFORD t. GILES (1597), Noy, 70; 74 KE. R. 
1038 , sub nom. WRENFORD vo. GYLES, Cro. Eliz. 
G43. 
1281. Term to A. if he shall dwell on premises.| — 
SAWYER’. Hanpy (1595), Poph. 00; Moore, K. B. 
400; 70 8. R. 1208; sub nom. SAYER v. HARDY, 
Gouldsb. 1735 sub nom. Harpy v. SEYER, Cro. 
Eliz. 414. 

1282. —-—.' - Where one leased for twenty-one 
years, if the tenant, his exors., etc., should so lo 
continue to inhabit & dwell in the farmhouse, 
actually occupy the lands, etc., & not let, set, assign 
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g. Lease fur duration of war.) —DAvEY v. WALKER & SONS (1902), T. H. 114.--8. AF, 


J -— VOL. xXX. 


Hoi 
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over, or otherwise depart with the lease :—Held: 
the tenant having become bkpt. & his assignees 
having possessed themselves of the premises & 
sold the lease, & the bkpt. being out of the actual 
possession & occupation of the farm, the lessor 
might maintain ejectment without a previous 
re-entry, the continuance of the term itself being 
made to depend upon the lessee’s actual occupa- 
tion.—Dor d. Lockwoop v. CLARKE (1807), 8 
East, 185; 103 E. BR. 313. 

12838. Term determinable on lives of lessors— 
Effect of death of one lessor.|——If two make a lease 
for sixty Pode if they so long live, then if either 
of them dies, the estate is determined for this is 
not a limitation but a _ condition. — ANoNn. 
(undated), Plowd. Queries, 31; 75 FE. R. 902. 

1284. -J—-DANIEL v. WADDINUTON 
(1615), 3 Bulst. 130; Cro. Jac. 377; 1 Roll. 
se 309; 81 EK. R. 111. 

285. Lease during continuance of partnership.] 
—~When the premises upon which a partnership 
business is carried on are, & are declared by the 
partnership deed to be the property of one partner, 
& the partnership deed contains no provision as to 
the tenancy of the partnership but only a general 
direction that all rent is to be paid out of profits, 
the ct. will infer that the partnership was intended 
to hold the premises on a tenancy during the con- 
tinuance of the partnership & not on a tenancy 
from year to year at will.—Pocock v. CARTER, 
[1912] 1 Ch. 663; 81 1. J. Ch. 391; 106 L. T. 
423; 56 Sol. Jo. 362. 








D. Provision made for Continuance. 


1286. Lease for life of lessee—Proviso if lessee 
die within term of sixty years—Remainder to 
executors of lessee.|-—-GRAVENOR v. PARKER (1556), 
1] And. 19; 123 KE. R. 331; sub nom. PARKER v. 


GRAVENOR, | Dyer, 150 a. 
Annotations :-—Retd. Cromwel’s Case, Cromwel », Andrews 
ee 2 Co. Rep. 69 b; Spark v. Spark (1601), Cro. Eliz. 


1287. Lease from three years to three years— 
During life of lessee.|——WRATHBONE v. NEWBERY 
(1615), 3 Bulst. 158; 81 KF. R. 135. 

1288. ——-—.|—TURINGHAM v. GRAY (1677), 
3 Keb. 768; 84 E. R. 1001. 

1289. Lease for seven, fourteen or twenty-one 
years—-Lease for seven years certain.]—Lcase for 
seven, fourteen, or twenty-one years, as lessee 
Shall think proper, is a good lease for seven years, 
whatever may be its validity, as to the two other 
eventual terms of fourteen or twenty-one years.— 
tO v. CORNISH (1760), 2 Burr. 1032; 97 


Annotations :-—Folld.. Goodright ». Richardson (1789), 3 
eo ton: 462. Consd. Dann v. Spurrier (1803), 3 Bos. 





1290. Lease for three, six or nine years.]— 
Goopricut d. HALL v. RICHARDSON, No. 1251, ante. 





PART Ill. SECT. 8, SUB-SECT 2.—D. 


h. Permission to remain in esha et 
tion.}—-A provision in the lease that 
the tenant might after six months 
remain in occupation at a monthly 
rent till called on to vacate does not 
oxtend the term for which the lease is 
ranted.—MoRO VITHAL v. TUKARAM 
aoe (1868), 5 Bom. A. C. 


1293 ii. peaecierciar: ' 


L. R. 339.—CAN. 
1294 ii. 
Vitgale 21 
42,—CAN 
PART Ill. SECT. 8, SUB-SECT. 3. 


1293 5. Necessity for certain determina- 
dion. }- MORRIS8Y ¢. CLEMENTS (1885), 


11 V. L. R. 13.—AuUS. 


PREM SUKH Dag v. 
ie (1879), I. L. R. 2 All. 617.— 


1294 i. By condition indorsed on lease.) 
—-O8SMENT v. DuNDas (1903), 7 Terr. 


ii, ———-.}-Woop v. SAUNDERS 
W.L. R. 195; 3D L. 


1294 iii. ———.} — RINK 
[1918] 2 W. W. R. 1021; 11 Sask. L. R. 
371; 42 D. 1. I. 783.—CAN, 
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1291. Lease for three years—Copyhold land— 
Renewal every three years for twenty-one years. |— 
Demise of freehold & copyhold lands at an enti 
rent, habendum so much as freehold for twenty- 
one years, & so much as copyhold for three years 
warranted by the custom, & covenant for renewal 
of the lease of the copyhold every three years, 
toties quoties during the twenty-one years under the 
like covenants, & that in the meantime, & until 
such new leases should be executed, the lessee 
should hold the said land as well copyhold as free- 
hold, etc. :—Held: this was only a lease of the 
copyhold for three years, & the lessor after the 
three years might recover the premises in eject- 
ment against the lessee, there not having been any 
fresh lease granted.—FENNY v. CHILD (1814), 2 
M. & S. 255; 105 KE. R. 376. 

1292. To continue from year to year unless 
determined by notice—Lease for three years 
certain.|—-A demise by deed for the term of three 
years ‘‘ determinable on a six months’ previous 
notice to quit by either lessor or lessee, otherwise 
to continue from year to year until the term shall 
cease by notice to quit at the usual times,’’ is a 
demise for three years certain, & the tenancy 
cannot be determined sooner than by a six months’ 
notice ending with the third year.—JONES v. 
NIXon (1862), 1] Hl. & C. 48; 31 L. J. Ex. 505; 6 
L. T. 330; 8 Jur. N. S. 648; 158 E. R. 796. 





SUL-SECT. 3.—DETERMINATION. 

1293. Necessity for certain determination.|— 
Say v. SMITH, No. 1248, ante. 

1294. By condition indorsed on lease.]—(1) A 
lease for years made by a husband to trustees for 
the use of his wife, with a condition indorsed on 
the back of it, to be void on his making her a 
jointure is good, if executed in pursuance of a 
promise of such jointure made previous to & in 
consideration of their intermarriage. -_ 

(2) A lease may be determined by a condition 
indorsed.—GRIFFIN v. STANHOPE (1617), Cro. Jac. 


454; 79 KB. R. 389. 

Annotations :—Generally, Mentd. Bainbridge v. Gardiner 
(1665), O. Bridg. 402; Machell v. Clarke (1702), 2 Ld. 
Raym. 778. 

1295. Quarterly letting—At yearly rent.| — H. 
occupied a house for years under the following 
agreement: W. agrees to let & H. agrees to hire 
the house No. 62 George Street quarterly at a 
yearly rent of £25 to be paid on the usual four 
quarter days, a quarter’s notice to be given by 
cither party :—Held : it was at the option of either 
party to have determined the tenancy before the 
end of the first year; but on the authority of 
previous cases, inasmuch as the tenancy amounted 
to a tenancy for a year defeasible by notice & had, 
in fact endured more than a year, H. had gained 
a settlement by renting a tenement, for a whole 
year within 6 Geo. 4, c. 57.—HasTInes UNION 
v. Sr. JAMES, CLERKENWELL (1865), L. R. 1 Q. B. 


wv. M‘GIN- 








1294 iv. .+—-WILKINS 
iry, {1907} 2 I. R. 660.—IR 


k. Death of lessor.}--M. conveyed 
the land in question to J., the wife of 
R. RB. alone executed a lease to deft., 
& died during the term before his wife : 
—Held: on R.’s death the term ex- 
: ired.— BURNS v. MCADAM (1865), 24 
.C. R. 449.—CAN. 


}. ——.]— BADPRINATH t. BHAJAN 
v. MiLos, | IND. 


m, lbanadunment of lenure.}—Rata- 


Part III.—Leaszs. 


88; 6B. &8.914; 35L.J.M. 0.65; 293. P.778; 
11 Jur. N. 8.977; 14 W. R.175; 122 EB. R. 1431 


Annotation :——-Refd. R. v. Norwich I 
30 L. T. 704. neorporation (1874), 


1296. Requisition of premises by Government 
—Defence of the Realm.|—In a lease of flats the 
landlord covenanted to supply the tenant with all 
food, wines, spirits & all other consumable & 
domestic stores & fuel which the tenant might 
require for use in the flats. The War Office 
requisitioned the flats & entered into occupation 
& so continued until the expiration of the lease. 
The tenant refused to pay rent for the time the 
War Office was in occupation :—Held: (1) the 
requisition was not an eviction & determination 
by paramount title of the cstate vested in the 
tenant ; (2) the doctrine of frustration of adventure 
was not applicable to a contract which created & 
vested a term in the tenant; (3) the tenant was 
liable for the rent during the occupation of the 
War Office until the lease expired.—WHITEHALL 
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from the premises; yielding & rendering by B. 
unto A., as well for the rent or use of the ‘said 
premises for five years as for the said purchase 
thereof £70 in & by seventy shares of £1 each in 
the Birkbeck Life Assurance Co., the receipt 
& delivery unto A. of the said shares of the value 
of £70 in full for the rent & purchase. A. thereby 
admitted. It was further agreed that, should B. 
be legally ejected from the premises within or 
during the term of five years, A. should pay or 
refund to B., either in cash or in the said shares, 
at & after the rate of £7 10s. per annum for the 
portion of the term unexpired at the time of such 
eviction & that A. should also indemnify B. 
against all Joss & expense in maintaining 
possession; & it was further agreed that no 
abstract or investigation of title should be permitted 
or required beyond evidence of the seisin & 
possession as owner by A. & his ancestors for 
twenty-one years & upwards last past & that B. 


















Court, Lrp. v. ETTLINGER, [1920] 1 K. B. 680; 
89 L J. K. B. 126; 122 L. T. 640; 36 T. L. BR. 


80; 64 Sol. Jo. 147. 
Annotation :— 48 to (3) Apprvd. Matthey v. Curling, [1922 
2A. C. 180. 


Forfeiture.|—Sce Part XXIV., Sect. 1, post. 
Surrender.}—Sce Part X XIV., Sect. 2, ‘post. 
Merger.}—See Part X XIV., Sect. 3, post. 
Notice to quit.|—See Part XXIII., post. 





Option to determine.]—Scc Part X X1V., Sect. 5, 


post. 


Sxcr. 9.—RENEWAL OF LEASES. 
Sce Part 1X., post. 


SEcT. 10.—QPERATION OF INVALID LEASE. 
SuB-sEcCT. 1.—AsS AGREEMENT FOR LEASE. 


1297. Lease not by deed—-Void in toto.|-—By 


writing not under seal, signed by pitf. & deft., 
pitf. agreed to take of deft a farm at a yearly 
rental, ‘‘the tenancy to commence from Sept. 29 
next, for a term of eight years, subject to a lease ”’ 
to be drawn up by deft. :—Held: there was no 
contract by deft. to give pltf. possession of the farm 
on the day named; for that possession was to be 
given only on the commencement of a tenancy 
under a lease for eight years, & this agreement 
was void as a lease, under Real Property Act, 
1845 (c. 106), 8. 3.-—DRURY v. MACNAMARA (18055), 
5 EE. & B. 612; 25 L.3.Q. 8.5; 260. T. OLS. 
74; 1 Jur. N.S. 1103; 4 W. R. 50; 119 E.R. 
608. 

Annotation -—-Refd. Jinks v. Edwards (1856), 20 J. P. 154. 

1298. ——.J—In construing a written 
contract the ct. will if possible so read it as to 
effectuate the intention of the parties, rather than 
defeat it. 

By arts. of agreement between A. & B., it was 
witnessed that A. agreed to let & B. agreed to take 
certain premises then in the possession of B. 
for the term of five years; & A. also agreed to sell 
& B. agreed to purchase the fee simple of the 
premises, to be conveyed to B., his heirs, etc., 
absolutely at the end of the said five years, 
provided B. his heirs, etc., should have in the 
meantime quietly occupied & not have been evicted 








1 


GOPALA AYYANGAR v. COLLECTOR O 
CHINGLEPUT (1572), 7 Mad. 98.— IND. 

Fatlure of purpose of lease.}— 
Harr ae a A ov. ARBRROL ae): 
6 F. (Ct. of Boas.) 36; 41 Be. L. 2; 






ee eeenene aa 


F{ 118. L. T. 442.—8COT. 


0. Cancellation by tacit conacnt.] — 
Hapa Synxpicars v. Hanvey & Wave 
(1910), App. D. 124,.—8. AF. 


should immediately do & execute all acts necessary 
to transfer & vest the said seventy shares in A. : 
—Held: theintention of the parties to be collected 
from the Janguage of the instrument was, that it 
should take effect as a lease & consequently it was 
void as such by Real Property Act, IS15 (ce. 108), 
s. 3, not being by deed. STRATTON v. PeTrir 
(1855), 16 C. B. 420; 8C.L.R.0905; 24.000 2. 
182; 25 L. I. O. S. 216; 1 Jur N.S. 662; 8 
W.K. 548; 130 8. R. 422. 
wtnnotations :--Consd. Parker rv. Taswell (1858), 2 De G.& J. 
559. Distd. Bond vr. Rosling on! Bw SR. 871; 


Rollason » Leon (1861), 7 PH. & ON. N.F. Tidey . 
Mollett (1564), 16 CG. B. N.S. 208. — Dbtd. Strank, v. St. 
Jotn (1867), I. R. 2 CG. PL. 376.) Refd. Davis ov. Jones 
(1856), 17 C. 3B. 625 


1299. ——- Operation as agreement.]—Il#Akp 
vu. CAMPLIN, No. 1314, post. 

1300. ——.]—A., who held a long lease 
of certain premises, & B., by writing not under 
seal, agreed, by words of present demise, for a 
lease for three years, from Sept. 29, 1845, by A. 
to B., & that, if B. should, at the end of the term 
of three years, desire to renew his tenancy, then, 
on notice given by B. six months before the end 
of such term, A. should renew the tenancy for a 
further term of three years, or grant an underlease 
of A.’s term, at the option of LB. B. was let into 
possession & paid rent, & afterwards gave notice 
that he desired a renewal of his tenancy ; but the 
renewal was not agreed upon; & the original 
term of three years expired. A., without giving 
notice to quit, bronght ejectment, laying the 
demise on Sept. 30, 1848, & &® Vict. c. TU, was 
in force from Jan. 1, 1844, to Oct. I, 1815: -Held 
(1) the demise, not under seal, operated as an agree- 
ment for a lease, & by the payment of rent, B. 
became tenant from ycar to hogs subject. to the 
terms of the agreement; (2) his interest expired 
of itself at the end of the term of three years first 
mentioned in the agreement, without any notice 
tu quit, & his having exercised hiy option to take 
a renewed term & given notice wesnebeernct A Bave 
him no interest in the land, &, consequently pitt. 
was entitled to the verdict.—Dor d. DAVENIBH 
v. MorratT (1850), 15 Q. B. 257; 10 L J. Q. B. 
438; 15 L. T. O. 8. 208; 14 Jur. 935; 117 EB. HK. 
455. 

one ; Treen ov. Savage (1856), 4 
ee B86. Baa imeoe becker (1857), ri. & N. 660, 
1801. 


.|—ARDEN v. SULLIVAN, No. 
663, ante. 
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1299 1, Lease not by deed-—~Ovyperation 
as agreement.}-McCLEAN 0. YOUNG 
(1859), 1 C. P. 62.-—CAN, 


HH 2 





take See eeineminan ee 
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Sect. 10.—Operation of invalid lease: Sub-sects. 1 
& 2, A. (a).] 





1802. ———.|—-PARKER v. TASWELL, No. 
777, ante. 
1303. .|—By agreement, not under 








seal, pitf. agreed to let, & deft. to hire, certain 
peemlses for seven years; & it was further agreed 
hat a good & sufficient lease, embodying the 
terms of the agreement, should be prepared, at 
the joint expense of the parties. In an action for 
not accepting a lease :—Held; though the instru- 
ment was void as a lease by Real Property Act, 
1845 (c. 106), s. 3, it was good as an agreement.— 
Bond v. ROSLING (1861), 1 B. & S. 371; 30L. J. 
Q. B. 227; 4L. T. 442; 263.9P.4; 8 Jur. N.S. 
78; OW. R. 746; 121 BE. R. 758. 
AP en ~—Reld. Tidey 7. Mollett (1864), 16 Cc. B. N. 8. 


pa —~—~ ———.|— NOLLASON v. LEON, No. 978, 
ante. 
1805, ——-  -—-—.]/——-HLECTRIC TELEGRAPH (Co. 


v. MOORE (1861), 2 F. & F. 363. 
13806. ——- ———.]—-COWEN v. PHILLIPS, No. 
1347, post. 

1307. .|—(1) In an agreement between 
A. & B., not under seal, expressed to be made 
‘fin consideration of the rents & covenants to 
be reserved & contained in the lease agreed to be 
granted,’ it was provided that, as soon as B. 
should have executed certain specific repairs, etc., 
A. would lease certain premises to him, his exors., 
etc., for thirty-five years from a day past, at the 
yearly rent of £15; such lease to contain certain 
specified covenants on the part of B., as to rent 
& other matters, & also all other usual & proper 
covenants, & especially a proviso for re-entry 
for non-payment of rent or non-performance of 
covenants ; & it was further agreed that, until the 
lease should be granted, pltf., his exors., etc., 
should have the same powers & remedies for 
recovering & enforcing payment of the rent & 

erformance of the covenants as fully as if the 
ease had been actually granted ; the repairs to be 
completed by a given day. Then followed this 
proviso, *‘ Provided always, that, if the rent 
should be in arrear, etc., or if B., his exors., etc., 
should make default in the observance & per- 
formance of the covenants & conditions on his or 
their part herein contained, then & in either of the 
said cases it shall be lawful for the said B., his 
exors., etc., to enter the said premises, etc., & 
the same to have again & enjoy as in his or their 
former estate, & the said B. & all other occupiers 
thereof thereout to remove, & thenceforth these 
presents & everything herein contained shall cease 
& be void.’ 3B. was let into the premises & paid 
rent. The repairs not having been done by the 
time agreed on:- Held: <A. was entitled to 
re-enter. 

2) An agreement creating a present demise, 
void as a lease by Real Property Act, 1845 (c. 106), 
s. 3, may still enure as an agreement.-—HAYNE v. 
CUMMINGS (1864), 16 C. B. N.S. 421; 4 New Rep. 
a 10 L. T. 341; 10 Jur. N.S. 773; 148 E. BR. 
ztnnotations :—As to (2) Consd. Tidey ». Mollett (1864), 16 

C. B. N.S. 298. Generally, Mentd. S.S. Magnhild ¢. 
McIntyre, [1920] 3 K. B. 321. 

1808. -}—(1) Pitf. declared upon an 
agreement for a tenancy in these terms, ‘“ T. 
(pltf.) engages to complete the whole work necessary 
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by June 14 next.’’ Then followed an enumeration 
of the matters to be done by pitf.; & the agree- 
ment concluded, ‘‘ In consideration of these con- 
ditions being fulfilled, M. (deft.) engages to take 
the house for three years, at the annual rent of 
£130, to be paid aaa Rent to begin from 
Midsummer next ” :—Held : the completion of the 
‘‘work necessary’? by the day named for that 
purpose was a condition precedent to pltf.’s right 
to sue deft. for not becoming tenant. 

(2) An instrument which is void as a lease, 
by reason of the provision in Real Property Act, 
1845 (c. 106), s. 3, may nevertheless enure as an 
agreement.—TIDEY v. MOLLETT (1864), 16 C. B. 
N. S. 298; 4 New Rep. 109; 33 L. J. C. P. 235; 
10 L. T. 880; 10 Jur. N. S. 800; 12 W. R. 802 ; 
143 BE. R. 1143. 

Annotation :—As to (2) Refd. Stranke v. St. John (1867), 

I. R.2C. P. 376. 


SuB-sEcT. 2.--NATURE OF TENANCY CREATED. 
A, Before Judicature Acts—Tenancy from Year 
to Year. 

(a) In General. 


1309. On entry by tenant.|—Though by Stat. 
Frauds it is enacted that all leases by parol, for 
more than three years shall have the effect of estates 
at will only, such a lease enures as a tenancy from 
year to year.—(CLAYTON v. BLAKEY (1798), 8 


Term Rep. 3; 101 E. R. 1234. 
Annotations -—Retd. Doe d. Rogers v. Pullen (1836), 2 Bing. 
N.C. 7493; Croft v. Blay, (1919] 1 Ch. 277. 


1310. .]|—In ejectment on the demise of the 
churchwardens & overseers of a parish, laid after 
the passng of Poor Relief Act, 1818 (ec. 12), 
sect. 17 of which vests all real property belonging 
to the parish in the churchwardens & overseers In 
succession, as a corpn., the lessors of pltf. proved 
that deft., ever since the passing of the statute, & 
for many years before, had: paid rent to the church- 
wardens of the parish for the time being, & that 
the late churchwardens & overseers, who came into 
office after the statute passed, had given him notice 
to quit. Deft. produced a lease for years, by 
T. & J., therein described as churchwardens of the 
parish, to E., made before the statute, in considera- 
tion of the surrender of a former lease; & also a 
lease for a term of years, yet unexpired, made 
before the statute, by M. & C., described as church- 
wardens of the parish church, to E.’s personal 
representative, through whom deft. claimed, in 
consideration of the surrender of the lease first 
mentioned. In the last-mentioned lease the 
premises were described as ‘‘ belonging to the parish 
church,”’ & the rent was reserved payable to ‘ the 
said churchwardens & their successors.’’ On a 
special case, stating these facte:—Held: the 
property appeared to be parish property, the 
leases passed no legal interest ; & the property, 
since the statute, was in the churchwardens & 
overseers in succession, who were entitled to treat 
deft. as tenant from year to year, & to recover the 

remises upon giving notice to quit.—DoE d. 

Iaus v. TERRY (1835), 4 Ad. & El. 274; 1 Har. & 
W. 547; 5 Nev. & M. K. B. 556; 3 Nev. & M.M.C. 
885; 5 L. J. M. C. 27 Fae EB. R. ash err 

’ : ‘ 5 e . 
Ate azee Ment: Allason v. Stark (1838), 9 Ad. & El 
255: Graves v. Colby (1888), 9 Ad. & El. 356; Doe d 
Robinson v. Hird (1843), 1 L. T. O. 8S. 58; Rumball v, 








PART HI. peer. 7 aaa 2.— 
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p. Cfeneral rule.J—A lease for life 
for a nominal rent, not under seal, 


although it could not pass a freehold 
intareet, would operate as a lease from 


eal to lo : 
‘OUTTS (1837), 5 O. 8. 499.— CAN. 


q. WHITE v. NELSON (1860), 
10 C. P. 158.—CAN. 


r. ———.]— CAVERHILL 
(1862), 12 C. P. 392.—CAN. 


rere 


2 d. Lawson fr. et. ORBVIB 


Part III.—Leasgs. 


Munt (1846), 8 Q. B. 382; St. Nicholas Deptford v. 
Ske ley, (1847), 8 Q. B. 394; Haigh v. West, [1893] 


1311. ——-.]—In ejectment by churchwardens 
& overseers, on demises laid after Poor Relief 
Act, 1818 (c. 12), it appeared that defts., before 
& since the statute, had paid rent to the successive 
churchwardens, & that the late churchwardens 
& overseers, appointed since the statute, had given 
a proper notice to quit. Defts. produced a lease, 
made before the statute, for fifty-nine years, to 
po under whom they claimed, purporting to 

e made with the consent of the vicar, the majority 
of the aldermen & burgesses of the borough of R. 
& of others the inhabitants of the parish, whose 
names were subscribed to a memorandum on the 
back of the lease expressing such consent. The 
churchwardens were the demising partics, & the 
rent was made payable to them & their successors 
for the time being. The premises were described 
as belonging to the parish church. On a special 
case stating these facts :—Held: notwithstanding 
the consent expressed as above, the premises must 
be taken to have been parish property, demised 
by the churchwardens as such: & consequently 
the lease passed no legal interest in the term, 
& the present churchwardens & overseers might 
treat the lessees as tenants from year to year.— 
DoE d. HosBss v. COCKELL (1836), 4 Ad. & El. 478 ; 
6 Nev. & M. K. B. 179; 3 Nev. & M.M.C. 581; 5 


L. J. M. C. 81; 111 E. R. 866. 
Annotation :—Mentd. St. Nicholas Deptford r. Sketchley 
(1847), 8 Q. B. 394. 
1312. .|—A party signed an instrument, 
by which he agreed to take certain premises, at 





a fixed yearly rent, commencing at a specified | 
time, & which was directed to the landlords of the 


premises, who did not execute it; but if was 
proved, that he was put into possession; that 
certain fixtures belonging to the landlords were 
appraised to him, & that he was in possession at the 
expiration of a year :—Held: there was evidence 
from which the jury might infer a demise from year 
to year.— TAYLOR v. YOUNG (1837), 6 I. J. K. B. 
141; 1 J. P. 107. 

13138. -——.]—In 1769, A. being tenant for life 
of certain premises, demised them for forty-six 
years, to commence on the expiration of a former 
term expiring in 1785. In 1775 A. died. In 
1795, the term granted by A. vested by assign- 
ment in B., who in that year demised the rea 
to C. for the term of thirty-four years & three- 
quarters. In 1812, C. demised them to 1D. for 
eighteen years & a quarter wanting ten days. 
In an action by the personal representatives of C. 
against D., for a breach of covenant in not repairing 
the premises :-—Held: pltf. was properly described 
in the declaration as being possessed of the residuc 
of the term of thirty-four years & three-quarters, 
& of the reversion expectant on the determina- 
tion of the demise to deft.; for that, although, 
after the death of A., B. became only tenant from 
year to year to the remainderman, yet, as he 
actually continued in possession during the re- 
mainder of the term granted to him, his interest, 
& that of his underlessees, might be described in 
pleading either as an estate from year to year, or 
as an estate for the term of years. 

If a tenant from year to year demises for a term 
of years, & the original tenancy from year to year 
] beyond that term, such a demise is not an 
assignment, but there is a reversion, on which 
covenant may be maintained (PoLLock, C.B.).— 
OxnEy v. James (1844), 13 M. & W. 209; 13 
L. J. Ex. 358; 3 L. T. O. 8. 222; 153 E. R. 87. 7 
4 i tt e. Arnold, Banks v. Amo 
SSO) dobe a Hest Gees v. Spyer, (1922) 2 Ch. 22. 
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1314. .j——A lease void under Real Propert 
Act, 1845 (c. 108), s. 3, for want of a seal, in still 
good as an agreement; & the tenant who enters 
Paes it comes pont from year to year, 

ording its terms.—Hearp +. CAMPLIN 
(1850), 15 L. T. O. S. 437, 








1315. ——.]—ArpEN rv. Svunmivan, No. 563, 
ante. 

1316. |—Dor d. RoBERtON ». GARDINER 
No. 1257, ante. ; 

1817. |—T. & S., after Real Property Act, 


1845 (c. 106), came into operation, executed a 
written instrument not under seal, by which T. 
agreed to let & S. to hire land for a term exceeding 
three years, at a rent payable monthly. 8. 
entered ; & it was afterwards orally pie | that 
the rent should be paid quarterly: --Held: 
Real Property Act, 1845 (c. 106), 8. 8, though 
rendering the lease void, as not, being by deed, 
still made it void only as a lease, & did not prevent 
it from indicating the terms on whieh J). held as 

tenant from year to year; & consequently, S.’s 

tenancy might be determined, during the term, 

by a half year’s notice, but, at the end of the term, 

expired without notice.—-Tress ». SAVAGK (1854), 

4K. & B. 363; 20.L. R.1315; 231. 0. Q. B. 3839; 

23 IL. T. O. S. 208; 18 Jur. 680; 2 W. R. 66t; 

119 BK. OR. 15. 

.tnnotations : —Folld. Martin ». Smith (1874), L. R. 9 Each, 
50. Refd. Tooker v», Smith (1857), 1 H. & N.732; Smart 
v. Jones (1864), 15 C. RON. S. 717. 

1347, 





1318. |}---Cowrn or. Pninums, No. 
post. 
1819. -- One who enters upon, occupies 





& pays rent for corporate property under a demise 
for a term of years, made on behalf of the corpn., 
but not sealed with their common seal, beeomes 
tenant from year to year of the corpn., on such 
terms of the demise as are applicable to a yearly 
tenancy.-—ECCLESIASTICAL Comes. ot. MERIAL 
(1860), 1. RR. 4 Exch. 162; 38 Li J. Hx. 9385 aub 
nom. MERRALT v. KCCLES(ASTICAL COMRS, FOR 
HNGLAND, 20 1. T. 56733 17 W. R. 676. 
Annotations: Consd. Kidderminster Corpn. 1. Hardwick 

(1873), L. Ro oY Exveh. 13.) Refd. Molbourne Banklog 

Corpn. v. Brougham (187%), 4 App. Cas. 150. 

1320. J—By an agreement not under seal, 
pitf. agreed to let to deft., & deft. to take of pitf., 
a house & premises for seven years, upon the 
terms, amongst others, that deft. would, in the 
last year of the term, paint, grain, & varish 
the interior, & also whitewash & colour. Deft. 
entered under the agreement, & occupied & paid 
rent during the whole period of seven years. In 
an action for not painting, etc., the interior, & 
whitewashing & colouring in the seventh year :— 
Held: deft. must be taken to have oceupied on 
the terms that, if he should continue to occupy 
during the whole period of seven years, he would 
do those things which were hy the agreement to 
be done in the seventh year; & he was thercfore 
liable. — MARTIN vw. SmiTn (1874), LR. exch. 50 5 
431. J. Ex. 42; 30 L. T. 268; 22 W. KR. 336. 

1321. On payment of rent./—Hy indenture 
between A., B., & C., bailiffs, & D., ., & F., alder- 
men, with the assent of the burgesses of the borough 
of M. of the one part, & 8S. of the other part; — the 
bailiffs, aldermen, & burgesses demised lands to S. for 
years, to be holden of the bailiffs, aldermen, & bur- 
gessea; é& the deed was executed by A., B., &C., D., 
E., & F.; but not sealed with the corpn. seal; 8. 
having paid rent to the bailiffs as chief officers of 
the borough, held that their servant might make 
cognisance for taking a distress under a demise by 
the corpn., notwithstanding a notice had been 
given by the aldermen, one of whom was a party to 
the indenture, to pay the rent to them; for the 
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Sect. 10.—--Operation of invalid lease: Sub-sect. 2, A. 
(a) & (b), & B.; sub-sect.3. Sect. 11.} 


ayment of rent to the bailiffs admitted a tenancy 
rom year to year under the corpn.—Woop v. 
TaTE (1806), 2 Bos. & P. N. R. 247; 127 E. R. 621. 


Annotations :—Consd. BR. v. North Duffield (1814), 3M. & 8. 
247. Folld. Ecclesiastical Comrs. v. M (1869), 
L. R. 4 Exch. 162. Consd. Kidderminster Corpn. v. 
Hardwick (1873), L. R. 9 Exch. 13. Refd. Stafford Corpn. 
vw. Till (1827), 4 Bing. 75. Mentd. Malcomson v. O’Dea 
(1863), 10 H. 1... Cas. 593. 








1322. .|}—Dox d. PENNINGTON v. TANIERE, 
No. 274, ante. 
1323. .1—The perpetual curate of a curacy 


augmented by the governors of Queen Anne’s 
bounty, with the confirmation of the ordinary & 
immediate patron, granted a lease for years of 
unopened mines, which had not before been leased ; 
but the patron of the advowson was no party :— 
Held : the lease was void at common law, for want 
of confirmation by such patron paramount; & 
it was not set up by the acceptance of rent by the 
lessor’s successor in the curacy, the only effect 
of such aceptance of rent being, to create a tenancy 
from year to Pa ey d. BRAMMALL v. COLLINGE 
(1849), 7C. B. 939; 181. J.C. P. 305; 13 L. T. 
O. S. 236; 13 Jur. 791; 187 E. R. 372. 








1324. !—Dor d. DAVENISH v. MOFFATT, 
No. 1300, ante. 
1325. -|—The lessor of pltf. was heir-at-law 


of the surviving trustee & had received the rent 
reserved as to both moieties, but the moiety not 
belonging to testator had been conveyed to him 
under a decree of the Ct. of Ch. :— Held: he could 
not be estopped by the lease & the receipt of rent 
would only create a tenancy from year to year 
which had been determined by a notice to quit.—- 
Dor d. BLAGRAVE v. STEPITENS (1850), 15 L. T. 
O.S. 641, 

1326. ——.|—Dor d. Prion v. ONGLEY, No. 110, 
ante. 





1827. .]|— ECCLESIASTICAL CoMRS. v. MERRAL, 
No. 1319, ante. 

1328. ——-.}—ManrrtTIn v. SmituH, No. 1320, ante. 

1829. ——- To remainderman—Void lease by 


tenant for life.| —If a tenant for life, under a 

limited power of leasing, grant a lease exceeding 

his power, the lease is void, & not capable of con- 

{irmation by the remainderman. But if the 

remainderman accept rent, as rent, after the 

death of the tenant for life, it is an admission that 
deft. is his tenant, & then he is entitled to notice 

to quit.—Dor d. MARTIN v. Warts (1797), 7 

Term Rep. 83; 101 E. R. 866. 

Annotations :—Refd. Zouch d. Forse v. Forse (1806), 7 
Hast, 186; Roe d. Brune v. Prideaux (1808), 10 Hast, 
158; Doc da. Tucker v. Morse (1830), 1 KB. & Ad. 365; 
Smith v, Widlake (1877), 3G. P. D. 16; Lowe v. Adams, 
{1901] 2 Ch. 598; Croft v. Blay, [1919] 2 Ch. 343; Lloyd- 
Jones v, Clark-Lioyd, [1919] 1 Ch. 424. 

13380. -]—Where tenant for life 
grants a lease for years, which is void against the 
remainderman, & the latter before he elects to 
avoid it receives rent from the tenant, whereby 
a tenancy from year to year is created, yet this is 
with reference to the old term, & therefore a half- 
year’s notice to quit from the remainder-man 
ending with the old year, is good.— DoE d. COLLINS 
v. WELLER (1798), 7 Term Rep. 478; 101 E. R. 
1086. 

Annotations :-—Retd. Dowell v. Dew (1842), 1 Y. & C. Ch. Cas. 
345; Doe d. Buddle v. Lines (1848), 17 L. J. Q. B. 108; 
Tolor v. Slater (1867), 37 L. J. Q. B. 38; Kelly v. Patterson 
(1874), L. R. 9 C. P. 681; Croft v. Blay, (1919) 1 Ch. 277. 











= _. to yearly tenancy.)— MOURANT  »v. 
PART Il. ahd oa aa SECT. 2. QUEN AULT (1875), 1 V. L ee 


7388 1. Terms of agreement applicable 


1888 fi. ——.J)—- Lyman v, SNARR 


LANDLORD AND TENANT. 











1831. -|— Deft. came into 
possession under a lease from a tenant for life, 
whom the lessor of pltf. succeeded as remainder- 
man. A money rent was to be paid; & by a 
further reservation, the tenant was to carry or 
cause to be carried three cart-loads of culm yearly 
to the landlord’s dwelling-house. At the trial 
this lease was objected to as invalid, but it appeared 
that the lessor of pltf., at the Michaelmas after 
the tenant for life died, told his servant to go & 
look for carts to bringtheculmhome. Theservant 
went to the tenants, & among others, to deft., 


who accordingly brought a load of culm to the 


dwelling-house, other persons who were tenants 
doing the same. On the following May day deft. 
sent two other cart-loads of culm to the house, 
where it was received, other loads being sent in 
by tenants at the same time. The jury found that 
the culm was carried by & received, from deft. 
in the way of rent under the reservation :—Held : 
such finding was grounded on sufficient premises, 
&, allowing the lease to be void, the receipt of culm 
under the above circumstances was a recognition 
of deft. as tenant from year to year.—DokE d. 
TUCKER v. Morse (1830), 1 B. & Ad. 365; 9 
L. J.O. 8S. K. B. 77; 109 E. R. 822. 

Annotation :—Refd. Croft v. Blay (1919), 35 T. L. R. 556. 


1832. Of inadequate amount.| — Pltf. was 
owner in fee of certain cottages & land conveyed 
to him subject to an unexpired lease for sixty 
years. He received rent from the tenant under 
this lease at the nominal rate, reserved under the 
lease, of 6d. a year, & gave a receipt for it ‘‘ for 
chief rent.’’ The lease had been granted by a 
former tenant for life who had no leasing power, 
& contained a covenant for quiet enjoyment. In 
an action of ejectment by plitf. against the tenant 
in possession under this lease :—Held: (1) as the 
void lease gave no action on the covenant for quiet 
enjoyment to deft. against pltf., it afforded no 
defence to this action ; (2) the receipt of rent under 
the circumstances did not create a tenancy from 
year to year.—SMITH v. WIDLAKE (1877), 3 C. P. D. 
10; 47 L. J. Q. B. 282; 26 W. BR. 52, C. A. 
Annotations :—Generally, Mentd. Mercantile Investment & 

Goneral Trust Co. v. River Plate Trust, Loan, & Agency 

Co., (1892} 2 Ch. 303. 

On what terms tenancy held.|—See Sub-sect. 2, 
A. (6), post. 





(6) On What Terms Tenancy held. 


1333. Terms of agreement applicable to yearly 
tenancy.|—Dor d. DAVENISH v. Morratt, No. 
1300, ante. 





1334. .|\—DoE d. ROBERTON v. GARDINER, 
No. 1257, ante. 
1335. -|—RoOsKRUGE v, CaDDY (1852), 7 





Exch. 840; 22 L. J. Ex. 16; 19 L. T. O. S. 68, 
206; 155 EB. R. 1190. 

1336. -| — ECCLESIASTICAL 
MERRAL, No. 1319, ante. 

1337. -|—MARTIN v. SMITH, No. 1320, ante. 

1388. Repairs.}— RICHARDSON v. GIFFORD, No. 
560, ante. 

1339. Liability of assignees of lessee.]— 
Defts. having for several years, as assignees under 
a void lease, paid the rent reserved, & not having 
re-assigned :—Held: liable to repair to the end of 
the term according to the covenant in the lease.— 
BEALE v. SANDERS (1837), 3 Bing. N. C. 850; 8 





COMRS. wv. 








(1861), 10 C. P. 4623.—CAN. 
1338 fii, ——.}—Firr (Karz) v. Wi 
BON (1864), 3 Macph.( Ct. of Sees.) 3238. 


e 


- RY 


Part ITT.—Leaszs. 


Hodg. 147; 5 Scott, 58; 6 L. J.C. P. 288; 132 


BE. R. 6388. 
Annotations :-—Refd. Martin v. Smith (1874), 30 L. T. 26 

Napier v. Williams, (1911] 1 Ch. 361. 

1340. .]|—ARDEN v. SULLIVAN, No. 563, ante. 

1841. ——.]—MARTIN v. Siti, No. 1320, ante. 

1842. Rent—Payable in advance.}|—In 1851 A. 
became tenant to deft. of certain premises, under 
the terms of a written agreement, not under 
seal, for a term exceeding three years, the rent 
payable quarterly, in advance. <A. occupied the 
premises for some time, & paid several quarters’ 
rent, & the receipts given to him by deft.’s agent 
stated that such payment was in advance, although 
in fact A. never paid the rent in advance :—RHeld : 
although the agreement was void under Real 
Property Act, 1845 (c. 106), as not being under seal, 
still that the receipt taken was ample evidence of 
the tenancy being upon the terms of the rent being 
payable quarterlyin advance. Semble: the agree- 
ment itself might also have been referred to for 
that purpose.—LEE v. SMITH (1854), 9 Exch. 662; 
2C. L. R. 1079; 23 L. J. Ex. 198; 23 L. T. O.S. 
70; 2W. RR. 377; 156 B. R. 284. 

1343. Use & occupation.] —@G. having 
agreed to let premises to P. tor a term of years, 
P. paying £100 for the fixtures, a lease by deed was 
a ect & engrossed on parchment. 8. paid 

own only £50; it was agreed between G. & P. 
that P. should be let into possession as tenant from 
year to year on the terms of the intended Iease 
until he paid the balance of the £100. At the same 
time G. signed, sealed & delivered the deed, which 
however he retained in his own possession. No 
third person was present. No words qualifying 
the delivery, or expressly stating that it was as an 
escrow till the payment of the balance, appeared 
to have been used. G. brought use & occupation 
against the assignee of P.’s interest; &, on those 
facts appearing at the trial, an objection was 
taken that the action ought to have been on the 
covenants in the deed : —Held: the circumstances 
warranted an inference in fact that it was agreed 
by both G. & P., at the time of the execution of the 
instrument, that should not operate as a lease until 
the payment; &, if there was such an agreement 
by both, though no express words of delivery as an 
escrow were used, it would not operate as a deed 
till then; &, consequently, P. was tenant from 
year to year under the terms in the instrument, & 
not tenant under a deed; & the action for use & 
occupation would lie against him or the assignee 
of his interest.—GUDQGEN v. BESSET (1806), 6 
EK. & B. 986; 261. J. Q. B. 36; 21 J. P. 1965 3 
Jur. N.S. 212; 5W.R.47; 119 EB. R. 1131. 
Annotations -—Mentd. Furness v. Mock (1857), 27 L. J. Ex. 

34; Rogors v. Hadley (1863), 9 Jur. N.S. 808; Pattle t. 

Hornibrouk, {[1897] 1 Ch. 25. 

1844. Notice to quit—-Natural expiry of agreed 
term.]—If a landlord Icase for seven years by parol, 
& agree that the tenant shall enter at Lady Day 
& quit at Candlemas though the lease be void by 
Stat. Frauds as to the duration of the term the 
tenant holds under the terms of the lease in other 
respects ; & therefore the landlord can only te an 
end to the tenancy at Candlemas.—Dok d. IGGE 
v. BELL (1793), 5 Term Rep. 471; 101 E. a 

cis i e. Browne (1 )s 
Anas 165. Conn: Fonte ¥. Saadere tisaty 3 Hodg. 147; 
site 


ve. Arnold, Banks vr. Arnold (1359), 1 John. & H. 
Doe d. ogers 
Arden ov. Sullivan (1350), 19 L. J. Q 








v. Pullen (1436), 3 Seott, 271; 
. Q. B. 268; Adama r. 
Clutterbuck (1883), 10 Q. B. D. 4 


1345. }— Dor d. DAVENIAI tr. 


Morvatt, No. 1300, ante. 3 
1346. ——,]—TREs8 vy. SAVAGE, No. 1317, 


ante. 
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1847. Notice of alterations—Affecting premises.) 
Although a tenant in the occupation o premises 
under an agreement, not under scal for a longer 
period than three years, is at law only a tenant 
from year to year, yet the agreement being en- 
forceable In equity as an agreement for a lease, 
he is entitled as an ‘“ adjoining owner” to be 
served with the proper notice required by the 
Metropolitan Building Act, 1855 (ce. 122), of tho 
works intended to be executed by the “ building 
owner.” —COoOWEN ». PHILIPS (1863), 83 Beav. 18 ; 
Doe eee ; 9 Jur. N.S, 657; 11 W. R. 706; 55 


Annotations :~— Consd. Hunt rv. Harria (1865), 19 C. B. N.S. 
13. Apld. Fillingham e¢ Wood, [1891] 1 Ch. 41. 


1348. .|—A_ tenant in possession of 
part of a house under an agreement for a greater 
interest than as tenant from year to year is an 
adjoining owner ”’ under the Metropolitan Build- 
ing Act, 1855 (c. 122), & entitled to be served with 
three months’ notice under sect. 85 (1) before any 
alterations affecting his premises can be com- 
menced by the ‘‘ building owner"; in such a case 
service of a three months’ notice on the person in 
receipt of the whole of the rents of the tenement 
is not sufficient.—FILLINGHAM v7 Woop, [1801] 
1Ch. 513 601. 5. Ch. 2423 641. T. 463 30 WOR. 
282; 77. L. R. 66, 

1349. Power to underlet premises— Vold lease 
referring to terms of anterior lease— Anterior lease 
Silent as to underletting.’——y an agreement in 
writing, but not under seal, pltf. agreed to let & 
deft. to hire on lease for twent y-one years a house, 
etc., on the following terms: Phe rent to be £56 
per annum; the lease to commence from Mar. 25 
next, & to contain an extract of the covenants in 
the original lease which pltf. is bound under; that 
the proposed lease shall not be sold, parted with, 
or any portion of the property underlet. without 
the consent in writing of pitf. In the original 
lease were six covenants by the lessee, with a 
sroviso for re-entry on the breach of any of them ; 

ut there was no covenant. not to underlet. without 
the consent of the landlord. Deft. entered & 
paid rent, & underlet the premises without the 
consent of pitf., who thereupon brought ejectment, 
& was nonsuited :—Held: the nonsuit was right. 
Deft. held as tenant from year to year on such of 
the terms of the agreement as were applicable to 
that tenancy. The agreement incorporated the 
six covenants in the original lease, & the proviso 
for re-entry on the breach of any one of those 
covenants; but the agreement could not be read 
as applying the proviso for re-entry to the new 
clause as to not underietting ; & on mere words 
of agreement a condition could not be created, - 
CRAWLEY v. Price (1875), b. Ke 10 Q. BB. 802; 338 
I. T. 2035 25 W.R. 874. 


aoe) 








B. Since Judicature Act, 
See, now, law of Property Act, 1925 (c. 20), 
ss. 54, 55. 
1350. Terms of void lease-—Lease void for want 
of seal.) —FURNESS v. Bonvd, No. 570, ante. 
Compare Part II., Sect. 4, sub-sect. 2, ante. 


Scup-sEctT. 3.-—-LEASES OF INCORPOREAI 
HEREDITAMENTR. 


See GAME, Vol. XXV., p. 356, Noa. 73, 74. 


Sect. 11.—COVENANTS. 
See Part XI., poat, 
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Sect. 12.—OPTIONS. 
SUB-SECT, 1.—OPprion TO PURCHASE. 
A. In General. 


1851. Power to grant option—Joint stock com- 
pany—Grant ultra vires..—By the terms of the 
deed of settlement of a joint stock salt co. it was 
declared that the co. was formed for the purpose 
of manufacturing salt on their works, & on such 
other hereditaments near thereto as might be pur- 
chased, & for ven ene the salt. Power was given 
to the directors to sell, exchange & lease all or any 
of the partnership property, & to enter into any 
contract; & the receipt clause provided that no 
lessee or purchaser should be bound to ascertain 
the regularity of any proceeding under the authority 
of that deed. It was also provided that no new 
rule or regulation altering the fundamental con- 
stitution of the partnership should be binding, 
unless confirmed by two-thirds of the votes of the 
partners present at two _ successive general 
meetings. The co. purchased works & carried 
on the manufacture of salt In consequence 
of the rivalry of the Joint Stock Alkali co., the 
business was carried on at a loss. After negotia- 
tion, the managing director on behalf of the salt 
co., & a director on behalf of the Alkali co. entered 
into & signed an agreement, dated in May, 1846, 
whereby the former agreed to lease for the term 
of twenty-one years all their works to the latter at 
a specified rent. It was a term of the agreement 
that the lease should contain an option to the Alkali 
co. to purchase works at any time within twenty- 
one years at a price named; the agreement was 
to be subject tothe consent of the proprietors of the 
salt co. At a meeting of proprietors properly 
convened, held in June, 1846, it was unanimously 
resolved that the agreement should be confirmed. 
The Alkali co. entered into possession of the 
works ; disputes arose as to the state of the repairs, 
& the managing director for & on behalf of the 
salt co., by bill, alleged that the parties to the 
agreement were respectively duly authorised by 
their respective cos. to enter into the agreement, 
& also the confirmation thereof by the general 
meeting of the salt co., & sought to enforce the 
specific performance of the agreement. The 
answer admitted the due authority of the director 
of pltf.’s co. to enter into the negotiation, & that the 
ete meeting authorised its being carried out, 

no objection was taken to the agreement as 
being ulira vires :—Held: the directors had a 
power to lease or sell, or to do both: but the 
giving an option to the Alkali co., extending over 
twenty-one years, to purchase or not, at a price 
now fixed, was beyond the powers of the managing 
body ; & a confirmation by a meeting of the share- 
holders could not effectually sanction the con- 
tract; also, the consent of every member of the 
co. was necessary to give validity to the contract ; 
& this objection was available to deft. at the hear- 
ing, notwithstanding the admissions in the answer, 
& it had not been taken on the pleadings.— 
CLAY v. RUFFORD (1852), 5 De G. & Sm. 768; 
64 EK. R. 1337. 
Annotations :— Apld. Oceanic Steam Navigation Co. v. 

Sutherberry wt 480), 43 L.T. 743. _Refd. Re Kemale Orphan 


Asyluin (1867), 17 L. T. 59. Mentd. Grant o. United 
Kingdom Switchback Railways Co. (1888), 40 Ch. D. 135. 


PART III. SECT. 12, SUB-SECT. 1.—A. 


LANDLORD AND TENANT. 


1352. Corporation—Incorporated by private 
Act.]—Re FEMALE ORPHAN ASYLUM, No. 936. ante. 
Administrator—Option granted with sub- 
lease.|—-Sce EXECUTORS, XIV., p. 568, No. 


6062. 

1353. Lease containing option invalid—Option 
invalid.) —- Under a will which empowered the 
trustees thereby appointed to grant building leases 
for ninety-nine years at increasing rentals, & 
ordinary leases for twenty-one years at the best. 
rents which could be obtained, & provided that 
a lease granted under either power might contain 
an option of purchase by the lessee, the trustees 
demised to C. a piece of freehold & a piece of 
leasehold land for thirty-five years, at a nominal 
rent as to both for the first quarter, & after- 
wards, as to the freehold at an increasing rent, 
& as to the leasehold at a fixed rent. The lessee 
did not covenant to build, but only to repair all 
buildings erected or to be erected on the land, & to 
insure; & the lease gave him an option of purchase 
as to any part of the premises during the first 
twenty-one years. In exercise of this option, 
C. purchased the leasehold portion of the land, 
which was accordingly assigned to him. Doubts 
having afterwards arisen as to the validity of the 
lease, a notice was indorsed upon it, pursuant to 
Leases Act, 1849 (c. 26), & signed by C. & the 
trustees of the will, declaring that the lease should 
be considered in equity as a contract to grant a 
valid lease under the power to grant ordinary 
leases. Upon the sale by C. of the leasehold land 
purchased by him, objection was taken to the title 
on the ground that the lease, not being a building 
lease, & being granted for more than twenty-one 
years, was an invalid exercise of the power :— 
Held: (1) inasmuch as the lease did not contain 
any covenant to build, it was invalid as a building 
lease; the defect could not be remedied under 
Leases Act, 1849 (c. 26), by turning that which 
was a lease of one kind into a contract for a lease 
of another kind; & that, even if that could be 
done, the lease would still be invalid in consequence 
of the rent reserved in respect of the freehold 
portion being an increasing rent, which was not 
in accordance with the power to grant leases other 
than building leases; (2) the lease being bad, the 
option of purchase was ineffectual & could not 
be exercised.—HALLETr TO MARTIN (1883), 24 
Ch. D. 624; 52 L. J. Ch. 804; 48 L. T. 894; 32 
W. R. 112. 

1354. Nature of option—Outside relationship of 
landlord & tenant.|—WooDALL v. CLIFTON, No. 


1357, post. 
.j—An option contained in a 





ol. 


1855. 
lease to purchase the reversion & so destroy the 
tenancy is not one of the terms of the tenancy. 
It is a provision outside of the terms which regula 
the relations between the landlord as landlord 
& the tenant as tenant, & is not one of the terms 
of the original tenancy which will be incorporated 
into the terms of the yearly tenancy created by the 
tenant holding over after the expiration of the 
lease.—Re LEEDS & BATLEY REWERIES & 
BRADBURY’S LEASE, BRADBURY v. GRIMBLE & Co., 
[1920] 2 Ch. 548; 89 L. J. Ch. 645; 124 L. T. 189 ; 
65 Sol. Jo. 61. 

Annotations :—Apld. McIlroy v. Clements (1923), 67 Sol. Jo. 








KHMSI v. SIR JAMBETJI JIJTBHOY (1917), 


Noy G007) a8 Nee Root | ee Re ae Bom 103. IND 

18541. Nature of oplion—Outside re- aks a a a he b. ; 4 eta 6. JosEPu 

lationship of landlord d& tenant }—A | 4, —— _dasignable.|— An option to | & WricHT (1883), 2 .N. Z. L. R. 20 
con ng an option pure urchase is agsignable.—SHEARER v. | (S. C.).—N.Z. 

i. not ued by Ene, entry ot the ILDING (1915), 15 S&S R. N.S. W ‘ M e. CROFT 
lessee into a contract to pur- 29. 9 “N28 aT : : > es . 
chase, the contract to lease & the con- | 253; 32 N.S. W. W. N. 83.—AUS. (1886), 5 N. Z. L. R. 1.—N.Z. 
tract to purchase being distinct & a——  —-—.} LADHABHAI La- ad. ——- Whether absolute  agree- 


Part III.—Lrasss. 


402. Distd. Rider v. Ford, {1923} 1 Ch. 541. 
Sherwood t. Tucker, (1924) 2 Ch. 440. Consd. Batchelor 
v. Marphy, [1925] Ch. 220. 

1856. Does notrun with the land.'—Woop- 
ALL v. CLIFTON, No. 1357, post. 

1357. Must not offend perpetuity.|—A lease of 
land for ninety years granted in 1867 contained a 
proviso that in case the lessee, his heirs or assigns, 
should at any time during the term be desirous 
of purchasing the fee simple of the land at the rate 
of £500 per acre, the lessor, his heirs or assigns, 
on receipt of the purchase-money, would execute 
a conveyance of the land in favour of the lessee, 
his heirs & assigns. 

In 1904 an action was brought by an assignee 
of the lease, who had given notice of his desire 
to exercise the option, against assigns of the lessor 
to compel a conveyance of the land accordingly : 
—Held: the proviso or covenant did not come 
within 32 Hen. 8, c. 34, so as to make the liability 
to perform it run with the reversion, & conse- 
quently the action could not be maintained 
against defts. Semble: also, that the option was 
void on the ground of remoteness.— WOODALL v. 
CLIFTON, [1905] 2 Ch. 257; 74 L. J. Ch. 555; 93 
L. T. 257; 54 W.R.7; 21 T. lL. R. 581, C. A. 
Annotations -—Apid. Re Leeds & Batley Brewerics & Brad- 

bury’s Lease, Bradbury v. Grimble, [1920] 2 Ch. 548; 

Sherwood v. Tucker, {1924] 2 Ch. 440. Refd. Worthing 


Corpn. v. Heather, [1906] 2 Ch. 532; Dewar v. Goodman, 
(1908] 1 K. B. 94. 


1358. Option given for charitable purpose.} 
—In 1878 land was demised to pltfs.’ predecessors 
for thirty years from Sept. 29, 1876, to be used as 
a public park; & the lease contained a proviso 
that at any time during the term the lessor, her 
heirs or assigns, would, on receiving notice from 
pitfs. of their desire to purchase the land, convey 
it to them for £1,325. The lessor died in 1902. In 
1905 pltfs. served on her devisees notice of their 
desire to purchase. The devisees maintained that 
the option was void as infringing the rule against 
perpetuities ; & the corpn. brought this action 
against them & the lessor’s exor. for specific per- 
formance of the contract to sell, or in the alter- 
native, damages for breach of contract: -/leld: 
the option to purchase was void for remoteness, 
& could not be enforced by specific performance ; 
this defect was not cured by the tact that the 
option was given for charitable purposes, inasmuch 
as the interest of the charity did not’ become 
effective till the happening of the future event, 
but pltfs. were entitled to recover damages from 
defts. for breach of the covenant to convey.-- 
WORTHING CORPN. v. HEATHER, [1906] 2 Ch. 
532; 75 L. J. Ch. 761; 95 L. 7. 718; 22 T. LR. 
750; 50 Sol. Jo. 668; 4 L. G. R. 1179. 

1359. Option in agreement for lease-—To 
purchase freehold.|—-An agreement for a lease pro- 
vided that the prospective tenant should ‘ take 
the house for three, five, or seven years, & have 
the option of purchasing either the freehold or a 
lease of ninety-seven years.”” The tenant entered 











nent.}—A lease contained an agreement 
that ‘‘ the lessor agrees to give to the 
Jessee the first privilege of purchasing 
the premises at any time within four 
years from the date hereof, at the price 
of $1,000, payable in five yearly 
instalments ’’:—-Held: an absolute 
a ce. HANLON (1875), 
22 Gr. 445.—CAN. 





g- 
1361 i. eement new or extended lease. 
ienee == dgeeee wibeat as to optton— by conduct :—Held : 
Whether optton nro ged peak 
vw. McDermip (1906), 25 N. 2 L. R. 
ae Baars 
@. Not waiver of option.}— 0! : . 
Where a lease for aterm of yearsgives 559; 9 D. . 


the leares an option to purchase the 


Apprvd. | into 


land, the latter's accepta:ce during the 
term of a new lease 
expiration is not of Iteelf a waiver or 
abandonment of the option. —MATHE- 
BON vo. BURNRF (1914), 1 
50 S.C. R. 115-—-CA 
f. Conatruction. }—-FREEMAN t. PTEW- 
ART (1904), 36 N. B. HK. 465.——CAN. 
How avotded—By 
Pltf. having forfeited his 


to purchase was dependent thereon, 
& was also avoided thereby.—QvIsK- 
¢. VICANS-SHEIR LUMBER 
23 O. W. KR. 728: 40. WN. 
L. R. 4.—CAN 


h. —— By notice cf termination.) 
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ossession, but no lease was ever executed : 
—Held: (1) the option to purchase the freehold 
being umlimited as to time was void, under the 
rule against perpetuities, but the option to pur- 
chase the lease, being in fact an option to call 
for a lease, was outside the rule against perpet ui- 
ties, & was exercisable so long as the relationship 
of landlord & tenant existed : (2) an option to 
call for a lease was outside the rule against per- 
petuities, although the terms of the new lease 
were not the same as the terms of the original 
lease.— RIDER v. Forp, [1923] 1 Ch. Dt1; 02 
L. J. Ch. 565; 120 1. T. 347; 67 Sol. Jo. 484. 

1360. ——— To call for lease for ninety- 
seven years—On terms different from agreement.]}-- 
RIDER v. Forn, No. 1359, ante. 

1861. Agreement for new or extended lease—- 
Agreement silent as to option—Whether option 
incorporated.|—A three years’ lease or tenancy 
agreement terminating Dec. 25, 1017, gave the 
tenant an option to purchase the freehold for 
£700, “‘ during the three years hereby provided 
for.” In June, 1917, the landlord & tenant signed 
an indorsement agrecing ‘‘ that this lease be ex- 
tended for three years expiring Dee. 25, 1920.” 
In Sept. 1920, the partica signed a further 
indorsement agreeing “ that this lease bo extended 
for three years expuing Dec. 25, 1023." These 
indorsements, though duly stamped, were settled 
informally by the parties themselves without 
legal aid. On the construction of these docu- 
ments: Held: it was not intended to extend 
the lease or tenancy agreement with all its pro- 
Visions, collateral or otherwise, & the option was 
not therefore extended. SHERWOOD v. TUCKER, 
[1924] 2 Ch. 440; 911. J. Ch. 665 132 1 1. 86; 
40 T. L. R. 782 ; 68 Sol. Jo. 769, C. A. 

Annotation -—Distd. Batehelor vr Murphy, [1925] Ch, 220. 

1362. --—-—---- ot —-BATCHELOR t. MURPILY, 
No. 1567, post. 








B. Eeercise of Option, 
(a) In General. 
See, generally, SALE OF LAND. 
13863. When relation of vendor & purchaser 
arises-—Giving of notice., -Preada cr. WISPEN, No. 
1376, post. 


1364, ——- ——.!—RIcnarps v. DUNN 
30 Sol. Jo. 469. 
1365. -——- Payment of purchase-money.!— 


RANELAGH (LORD) 1. MELTON, No. 1377, post. 
1366. —-— Acceptance of title- Payment of 
deposit.J—The underlessee of some property con- 
tracted to purchase it, paid a deposit, & accepted 
the title. By the contract the day fixed for com- 
pletion was the date of the expiration of the lease, 
& the purchaser was to pay interest on the pur- 
chase-money in default of completion. The pur- 
chaser remained in possession, but refused to 
complete or pay the purchase-money ; he claimed 
to be in possession under the sub-lease, not under 





~~ 





erkaerd 


Pere Jit. WakD (18354), 2 Men. 162. 
to begin on ita 8. AF. 
k. Necessity for swriting.|— VAN 
DER Hoven v. Corringy (1903), T. S. 
DL. RR. 388; = -g09.- 8. AF 


PART III. SECT. 12, SUB-SECT. 1.-— 
B. (a). 


1. Time for ererciae—Whether day 
of commencement included. }--The lowsoc 
had the right of purchase on his 
de«tring to do so within the period of 
two yoara after the date of the com 
mencement of the term, Apr. 1, 185%. 
Apr. 1, 1854, the desire of purchasing 
was declared :——Jield: in time, the 
day of commencement of the term, 


Jorfetture of 
lease 
the option 
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the contract, & now offered to pay rent. On 
motion for an order on the purchaser to pay the 

urchase-money into ct.:—Held: the purchaser 

ad an option, & must elect to pay the purchase- 
money into ct. within a month or to give up pos- 
session ; & if he should give up possession, he must 
pay interest on the purchase-money at four per 
cent. from the day fixed for completion. 

There is no rule that a purchaser in possession 
loses this option by accepting the title.—GREEN- 
WwooD v. TURNER, [1891] 2 Ch. 144; 60 L. J. Ch. 
351; 64 L. T. 261; 39 W. R. 315. 


Annotations ;—Apld. Re Cassano & Mackay’s Contract (1919), 
of eel. Jo. 259. Refd. Cook v. Andrews (1896), 66 L.J.Ch. 


—-——.]—See, generally, SALE OF LAND. 

1867. Title of landlord—Whether good title must 
be shown.]—By an agreement between A. & B., 
A. agreed to lease to B. a piece of land for ninety- 
nine years, at the rent of £10, & to convey the in- 
heritance to B. for the price of £180, at any time 
within a certain pened from the date of the agree- 
ment, on notice being given by B. of his intention 
to purchase; B. agreed that, in case of such pur- 
chase, he would accept A.’s title without dispute. 
B. gave notice of his intention to purchase :— 
Held: B., on such notice being given, became 
bound to accept A.’s title, even though it should 
be bad; & A. was entitled to a specific perform- 
ance of the agreement so far as related to the pur- 
chase.— DUKE v. BARNETT (1846), 2 Coll. 8337; 15 
I. J. Ch. 173; 6L. T. O. 8. 478; 10 Jur. 87; 63 
K. R. 759. 

Annotation :— Refd. Re Scott & Alvarez’s Contract, scott 

v. Alvarez, [1895] 2 Ch. 693. 

1368. .|—By an agreement entered 
into between pltf. & deft., the latter agreed with 
the former to grant him a lease for a term of 
ninety-nine years, subject to a yearly rent & 
certain covenants to be inserted in the proposed 
lease. The agreement contained an option on 
the part of pltf. to purchase the premises within 
three years. Pltf. having clected to purchase, 
deft. refused to aaa his title to the premises : 
—Held: the right of pltf. was that of an ordinary 
purchaser, who was entitled to have a good title 
produced in the absence of any condition to the 
contrary, & the onus was upon deft. to show that 
that right had been waived.—WELCHMAN v. 
SpINnKSs (1861), 5 lL. T. 385, L. C. 

1869, ——- Only interest held at time of lease.]— 
By a lease dated Apr. 15, 1920, landlords demised 

remises to tenants for the term of three years. 

he lease contained a provision that the tenants 
should at any time during the term ‘ have the 
option of purchasing all the estate, interest & 
title which is at the date of these presents vested 
in the landlords in & to the freehold premises 
hereby demised & the fixtures & fittings... at 
a price not exceeding £3,000.” On Apr. 15, 1921, 
the tenants wrote exercising the option to pur- 
chase for £3,000. They subsequently found that 
the premises had not at the date of the lease been 
vested in the landlords for an unencumbered 
estate in fee simple, but had been mortgaged in 
1910 to secure a loan of which £500 was at the 
date of the lease & was still owing :—Held: under 
the option the tenants were only entitled to 
acquire for £3,000 the actual interest in the pre- 
mises that the landlords had at the time of the 


Apr. 1, 18523, being exolusive.— 
SUTHERLAND v. BUCHANAN (1862), 9 
Gr. 135.—CAN, 


m. Exercise after breach of condition 








of lease—Before landlord’s election to 
terminate lease.}—A lessor on learning 
of breach of a condition in the lease, 
did not elect at once to terminate 
lease, Later the tenant gave notice 


LANDLORD AND TENANT. 


lease, &, therefore, the landlords were undzr no 
obligation to pay off the mtge. & convey the un- 
encumbered fee simple in consideration of the 

urchase price of ,000.—FOWLER v. WILLIS, 
[1922] 2 Ch. 614; 91 L. J. Ch. 772; 128 L. T. 
500; 66 Sol. Jo. 576. 

1370. Exercise independent of contract of letting 
—-Forfeiture of lease.|-The owner of a plot of 
ground agreed to grant a lease of it to A. as soon 
as the latter had erected a villa thereon. But it 
was stipulated, that if A. should not perform the 
agreement on his part, the agreement for a lease 
was to be void, & that the owner might re-enter. 
A. was to insure in a particular way, & he was to 
have the option of purchasing the fee within two 
years. A. erected the villa, but insured in the 
wrong office & in the wrong name :—Held: the 
contract for a lease was independent of the option 
to purchase, & notwithstanding the forfeiture 
of the first. the latter still subsisted, & a specific 
performance of the contract for sale was decreed. 
—GREEN v. Low (No. 1) (1856), 22 Beav. 625 ; 
27 L. T. O. S. 269; 20 J. P. 564; ‘2 Jur. N.S. 
848; 4 W. R. 669; 52 E.R. 1249. 


Annotations :-—Distd. Re Adams & Kensington Vestry (1884), 
oe D. 394. efd. Woodall rv. Clifton (1905), 93 L. T. 


1371. Determination of term.}] — (1) Under 
the terms of a lease, the lessees had an option to 
purchase the fee simple of the property contained 
in the lease for a fixed sum, on giving notice before 
a fixed date. It was agreed that, if the premises 
were injured by fire to a certain extent, the terms 
should be absolutely determined. This event 
pepyenes before the exercise of the option :— 
Held: the option to purchase continued, not- 
withstanding that the term had been put an 
end to. 

(2) The lessor covenanted to insure the premises, 
& on the fire taking place received the insurance 
money. The lessees then gave notice of their 
intention to exercise their option of purchase, & 
claimed that the amount of the insurance money 
received by the lessor should be deducted from the 
purchase money :—Held: the lessees were not 
entitled to the insurance money.—EDWANDS v. 
WEstT (1878), 7 Ch. D. 858; 47 L. J. Ch. 463; 38 
L. T. 481; 26 W. R. 507. 

.innolations :—As to (1) Consd. Re Adams & Kensington 
Vestry (1884), 27 Ch. D. 394 ; He lsaacs, Isaacs v. Reginald, 
[1894] 3 Ch. 506. Generally, Mentd. Re Dyson, Challinor 
v. Sykes, [1910] 1 Ch. 750. 

1372. Breach of conditions.|—By a build- 
ing agreement deft. agreed to erect certain build- 
ings & carry out certain works on plitf.’s land 
within a specified time, & ‘‘ forthwith to proceed ”’ 
with & complete the works, when a lease for ninety- 
nine years was to be granted; the agreement 
provided that if deft. did not perform the several 
stipulations therein contained pltf. might by 
notice in writing determine the agreement & re- 
enter; it also contained an option to deft. to pur- 
chase the freehold. Pitf. being dissatisfied with 
the slow progress made by deft., gave him notice 
to determine the agreement; but deft. having 
previously given notice to pltf. of his intention to 
exercise the option to purchase declined to give 
u ssion. On an action by pitf. to restrain 
deft. from trespassing on or interfering with pltf.’s 

ssion of the land :—Held: (1) on the evi- 
ence that deft. had made default in not “ forth- 
with proceeding ’’ to carry out the stipulations of 








of his intention to exercise his option 
to purchase :—Held; the option had 
not been validl 


exercised.—PENMAN 
the v. MACKAY, 119293} 8. ©. 385.—800T. 


Part III.—Lraszs. 


the ement; but as there was no condition 
p ent that deft. should not have committed 
any breach of the conditions contained in the 
building agreement, the option to purchase was 
well exercised & a binding contract was thereby 
made for the sale & purchase of the property ; 
(2) the determination of the leasing part of the 
building agreement by the notice given to deft. 
for breach of its conditions did not destroy or 
affect the contract for sale created by the exercise 
of the option to purchase, & pltf.’s action must 
therefore be dismissed.— RAFFETY v, SCHOFIELD, 
[1897] 1 Ch. 987; 66 L. J. Ch. 448; 76 L. T. 648 ; 
45 W. R. iy 
nnotation :-— - : ; 

A iene vir s to (2) Consd. Shorwood v. Tucker, [1924] 

1378. Presumption of exercise—-Evidence re- 
butting presumption.|—By an indenture of lease 
dated 1598 a farm was demised for a thousand 
years, with a covenant by the lessor to convey the 
fee simple to the lessee within five years if required. 
The farm was assigned as a leasehold in 1777, 
since which time it had been three times devised 
as freehold, & on the ct. rolls of the manor of 
which the farm formed part the land was called 
freehold :—Held: under the circumstances, it 
remained leasehold as between the heir & the 
administrator of an intestate owner. 

If a presumption arises that the covenant in 
the deed of 1598 to assure the fee simple within 
five years was complied with, then the fee simple 
would have been conveyed to O. but then there 
would have been an end to rent & services & 
heriots . .. mentioned in the ct. rolls... . It 
would seem to me a violent presumption in that 
state of things to hold that the tenure created by 
a deed of lease had been turned in some way or 
other into a tenure by freehold (LORD CAIRNS, C.).— 
PICKETT v. PACKHAM (1868), 4 Ch. App. 190; 16 


W. R. 1177, L. C. 
ean :—Refd. Walters v. Webb (1869), L. R. 9 Eq. 


1374. Right to insurance moneys.|—Under the 
terms of a lease the tenant was bound to insure 
against fire, & had an option of purchasing the 
property. He insured in a sufficient sum. The 
premises were damaged by fire, & it then appeared 
that the landlord had a policy on the premises in 
another office, of which the tenant had no notice. 
The two offices apportioned the amount of loss 
between the two policies, & the landJord received 
what was thus payable under the policy effected 
by him. The tenant shortly after the fire gave 
notice to exercise his option of purchase, & pro- 
posed that the insurance moneys under both 
policies should go in part payment of the purchasce- 
money. The landlord claimed to retain for his 
own. benefit the money received under the policy 
effected Ly him, & insisted on the money under 
the other policy being applied in re-instating the 

remises, & on the tenant declining to do this, 

rought ejectment against him :—Held: the land- 
lord was not entitled to retain for his own benefit 
the moneys received under the policy effected by 
him, nor to insist on the moneys being applied in 
re-instating the property after the tenant had 
exercised his option of purchase.—REYNARD Uv. 
“as (1875), 10 Ch. App. 386; 23 W. R. 804, 


‘Annotation -—Distd. Edwards v. West (1878), 7 Ch. D. 898. 
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se Generol dre — vA gaat ue 
stridty conzpl with. @ party 
entitled to an option to purchase must 





show fhat he haa 
terms upon which alone he is entitled 
to exercise that option.—FORBFH v. ; 
CONNOLLY (1857), 3 Gr. 657.—CAN. 


Pane 


DoyLtzr wv. Dt- q-—— 
(1890), 23 N, 8. K. 78.—CAN. (1905), 24 


475 


1875. -]—-EDWaARDS ». WEst, No. 1371, ante. 
‘ oe mes Law of Property Act, 1925 (c. 20), 

Operation as conversion of property.) — See 
Equity, Vol. XX., pp. 356-358, Now 051 10, 





(b) Performance of Conditions Precedent. 


1376. General rule—Conditions must be strictly 
complied with—Notice.|—A tenant was to have a 
purchasing clause, at any time within nine years, by 
giving three months’ notice. He gave the notice 
at the end of four years; & delays occurring, the 
three months clapsed. Afterwards, the landlord 
threatened hostile measures to compel a complo- 
tion, but subsequently gave notice that, unless 
the purchase should be completed within six 
weeks, he should treat: the notice void & the right 
of purchasing as forfoited. The purchase was 
not completed within the six weeks : --MHeld ; 
(1) though a conditional right to purchase must be 
strictly complied with, yet time was not, in this 
case, of the essence of the contract ; (2) if it had 
been, it was waived by the landlord's insisting on 
the contract after the expiration of the three 
months; (3) time was not made of the esscnee 
of the contract by the notice; (4) six weeks was 
not, under the circumstances, a reasonable time. 

As soon as the notice was given (he relation of 
landlord & tenant ceased & that of vendor & pur- 
chaser was constituted (RowinLy, M.R.). Prada 
v. WISDEN (1852), 16 Beav. 239; 20 tL. T. OLS. 
174; 16 Jur. 1105; 1 W. RR. 485° 51 WR. 770, 
Annotation: 18 to (8) Refd. Green  Sovin (ES7), Bb Ch. 

D. 589. 

1377. Payment of purchase-money —-On fixed 
date —Time essence of contract.|— Arts. of agree- 
ment. for a lease contained a proviso that if, at 
any {ime wifhin a certain period the lessees should 
desire to purchase the fee simple & should give 
three months’ notice of such their desire, & should, 
“at the expiration of such notice, pay unto him, 
the lessor, the sum of £210 in respect of each plot, 
ete., then Che lessor shall & will convey the free- 
hold ” to the lessee, Notice to purchase was given 
in due course; but the three months after the 
notice having been allowed to elapse without the 
moncy being paid. the lessor refused to carry out 
the agreement for gale. Upon bill by lessee for 
specific performance :- Ffeld: (1) ‘at the expira- 
tion meant the precise day on which the notice 
expired; (2) until the condition of paying the 
money was performed the relation of vendor & 
purchaser did not arise; (3) time was of the 
essence of the contract > & the money not being 
paid at the fixed time the lessee had lost hia right 
to purchase. — RANKELAGH (LORD) v. MELTON (1864), 
2 Drew. & Sm. 278; 5 New Rep. 101; 34 LL. J. 
Ch. 227; 11 1. T. 100; 28 J. P. 8205 10 Jur. 
N.S. 1141; 13 W. RR. 160; 62 E.R. 627. 


utanofatian + -.1nto (2) Refd. Re Adains & Kenefogton Veatry 
(1°84), 27 Ch. Dr, $04. 
1378. —-—— —-~,.! —In a lease there was a 





cevenant on the part of the lessor that if the 
lessee should be desirous, at the expiration of the 
term of purchasing the inheritance of the property 
comprised in the lease, & should give six months’ 
notice to the lessor, & should pay to him, his 
heirs, or assigns, £2,000, & all arrears of rent, the 
lessor should convey the property to the lessee. 


ee 


-rformed al} the MILLER v. ALLEN 


p. -—-, f= 1 ; 
Ae 23.0. W WW. 627; 40. W.N. 
46 7 1). j,. R. 438.---CAN. 


}~-McRAr wv. SHiR_ny 
N. hi Ju. R. 733.--N.Z, 


—— eae 
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At the end of the term the lessee gave such notice 
to the lessor, but the lessee did not tender the 
purchase-money on the day when the notice ex- 
pired, alleging that owing to the delay of the lessor 
in furnishing the abstract, he was unable to com- 
Se the conveyance. The lessee subsequently 
led a bill claiming the benefit of the covenant, 
& praying that the contract, which he alleged to 
be still binding, might be specifically performed : 
—Held: the payment of the purchase-money by 
the lessee at the expiration of the notice was a 
condition precedent, time was of the essence of 
the contract, &, by reason of the non-payment 
of the money, there was no contract binding on 
the lessor.—WESTON v. COLLINS (1865), 5 New 
Rep. 845; 341. J. Ch. 858; 12 L. T.4; 297. P. 
409; 11 Jur. N.S. 190; 13 W. R. 510, L. C. 

Compare No. 1376, ante. 

1879. Due payment of rent—Irregular payment.] 
—Pltf. made a mtge. to the first husband of female 
deft., who after that husband’s death lent pltf. 
£200; subsequently she bought the estate for an 
additional £400. Soon afterwards she granted a 
lease to pltf., & signed an agreement indorsed on 
the lease, that pltf. might repurchase within five 
years, paying the rent as it became due. The 
rent was not regularly paid, in some instances 
not until distresses were levied :—Held: this was 
not a case of forfeiture, but of particular indul- 
gence ; from al] the evidence the ct. was of opinion 
that the transactions were not contemporaneous, 
&, the terms not having been fulfilled, the bill 
must be dismissed.—Davigs v. THOMAS (1830), 
Taml. 416; 48 E. R. 166. 

1380. Punctuality not necessary.|—-Deft., 
the lessee of a house, let the house to plitf. at a 
rent payable quarterly in advance. The tenancy 
agreement gave pltf. an option to purchase deft.’s 
interest in the house on plitf. giving deft. notice 
in writing of the intention to purchase, provided 
ptf. should ‘‘in the meantime have duly paid 
the rent hereby reserved.’’ Pltf did not pay the 
rent due on Dec. 25, 1907, until Jan. 10, 1908. On 
Mar. 20, 1908, pane gave notice of her intention 
to purchase :—-Held: (1) ‘‘ duly’ did not mean 
punctually, & the condition precedent to the 
exercise of the option had been fulfilled ; (2) the 
faet that the agreement provices that part of the 
purchase-money should be left on mtge. did not 
make the agreement an agreement for a loan, & 
specific performance of the agreement must be 
ordered.—-STARKEY v. BARTON, [1909] 1 Ch. 284 ; 
78 L. J. Ch. 129; 100 L. 'T. 42. 

1881. Notice of intention to exercise option— 
Six months before fixed date-—Notice out of time.}— 
RIDDELL v. DURNFORD (1893), 37 Sol. Jo. 267. 

———.|—See, further, Sub-sect. 1, B. (¢), post. 

1382. Waiver of performance.}—PEGG v. WIs- 
DEN, No. 1376, ante. 





(c) Notice to Purchase. 
Necessity for..—Sce No. 1381, ante. 
1888. Service of notice—Validity—Infant heir of 
sep ame a v. HybDE, No. 1887, post. 
1388 One of several trustees.|/— 
A lease for seven years was granted by three 
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trustees, & an option was given to the lessee to 
purchase the fee at any time during the term on 
giving notice in writing of his intention ‘ to the 
said lessors, or the survivors or survivor of them, 
or the exors., administrators, or assigns of such 
survivors.”” The lessee during the term gave notice 
in writing of his intention to purchase to one 
only of the trustees, all three of them being alive, 
& afterwards commenced an action for specific 
performance of the agreement to sell the property 
to him :—Held: notice ought to have been given 
to all the trustees, or the survivors or survivor of 
them; notice to one was insufficient, & therefore 
the lessee could not enforce a sale to him of the 
property.—SUTCLIFFE v. WARDLE (1890), 63 L. T. 


329. 
Time for—Condition precedent.|—See No 
1381, ante. 

1385. Waiver of right to notice—Estoppel from 
objection to validity..\— Held: deft., an assignee of 
the lessor, had waived his right to receive notice 
of pltf.’s option to purchase the freehold & there- 
fore was precluded from taking the objection that 
pltf. was not entitled to exercise the right of 
con! atta ncaa HloLROYD & HEALEY’S 

REWERIES, Lrp. v. SINGLETON, [1899] 2 Ch. 261 ; 
68 L. J. Ch. 622; 81 L. T. 101; 47 W. KR. 662 ; 
15 T. L. R. 448; 43 Sol. Jo. 622, C. A. 


Annotations :—Refd. Manchester Brewery Co. v Coombs, 
{1901} 2 Ch. 608 ; Woodall v. Clifton, {1905] 2 Ch. 257. 


(dq) By and Against Whom Exercisable. 


1386. By whom exercisable—Not equitable 
assignee—Though in possession—& paying rent.|— 
The equitable assignee of a lease who has omitted 
to perfect: his title by legal assignment although 
in possession of the premises & paying the rent 
reserved by the lease is not entitled to the benefit 
of an option to purchase given to the lessee, his 
exors., administrators & assigns. In a covenant 
giving an option to purchase the word “‘ assigns ”’ 
means the persons entitled to the term as between 
them & the lessor, & to the benetit of the covenants 
entered into by the lessor & lessee respectively 
which run with the land demised.— Friary HOL- 
ROYD & HEALEY’S BREWERIES, LTD. v, SINGLETON, 
[1899] 1 Ch. 86; 68 L. J. Ch. 13; 79 L. T. 465 ; 
47 W. R. 93; 15 T. L. R. 23; 43 Sol. Jo. 43; 
revsd. on other grounds, [1899] 2 Ch. 261, C. A. 


Annotations :—Consd. Manchester Brewery Co. v. Coombs, 
eee 2 Ch. 608. Refd. Woodall v. Clifton, [1905] 2 Ch 


Heir of lessee—Heir also administrator of 
personalty.|—See ExEcuTors, Vol. XXIII., p. 295, 
No. 3598. 

1387. Against whom exercisable—Heir of lessor 
—Infant.|—A lease for twenty-one years con- 
tained a proviso, that if the lessees should be 
desirous of purchasing the fee, & should give to 
the lessor, his heirs or assigns, notice of such 
desire, they should be entitled to become & be 
the purchasers of the premises at the price named ; 
& the lessor, his appointees, heirs or assigns, 
would, on the paymant of the purchase-money, do 
all acts for effectually conveying the premises to 
the use of the purchasers. The lessor died, having 
devised all his real estate to trustees, who dis- 
claimed, & leaving an infant heir. The lessees 
having served on the infant & his guardian notice 











18791. Due payment of rent—Jrregular a. ./—BUCKERIDGE t. TUCKER, ; to purchase leased property within a 
payment.) — MCLELLAN oe. RowErRs TUCKER v. BUCKERIDGE (1899), 17 limited time may properly inserted 
rane 12 U. C. R. §71.—CAN. N. ZL. R. 513.—N.Z. ina moet as on b nas the —— 

vr. Notice of intention to exercia represen ves of & essor, 
Splion sae v. Dawson (1884), PART HII. SECT. 12, SUB-SECT. 1.— | but only within the time stated.— 
2N. ZL. R. 411 (8. C.).—N.Z B. (d). YUILL ¢. WHITE (1901), 22 C. L. T. 

t. ——.}—Merriz v. MoKay (1897), b. Joainet whom exercisable — | 312; 5 Terr. L. R. 275.—CAN. 

IGN. ZL. R. 124.—N.Z. Personal representatives.}—An option 6. ——— Liguidator.}-—McCCARTER »P. 


Parr III.—Lerasegs. 


of their election to purchase, it was held that such 
notice was effectually served, & constituted a 
valid & binding contract, which the ct. would not 
refuse to carry out on the ground that the infant 
could not give a discharge for the purchase-money. 
—Woons v. HYDE (1862), 31 L.J.Ch. 295; 6 L. T. 
317; 10 W. R. 339. 


C. Enforcement of Contract—Remedies for 
Breach. 


See, generally, SPECIFIC PERFORMANCE. 

1388. Specific performance—Only if full relief 
obtainable.|—-A. demised a house to B. for a term 
of years at a certain rent; & the lease contained 
a proviso that B. should, at any time during the 
term, be enabled, upon giving a certain notice, to 
purchase the house at a price to be fixed by two 
surveyors to be named, the one by A., & the other 
by B., his exors., administrators, or assigns; A. 
sold his reversion to C., who bought it with notice 
of the proviso, & the lessee gave notice to C. that 
he was ready to purchase according to the proviso, 
& named a surveyor; C., however, refused to 
sell, or to name a surveyor on his part :—Held : 
B. could not maintain a bill against C. for the 
specific performance of the agreement in the 
proviso. 

The ct. will not interfere in cases of specific per- 
formance, unless it can give complete & not merely 
& partial relief.—AGAR v. MACKLEW (1825), 2 
Sim. & St. 418; 4 L. J. O. S. Ch. 16; 57 E. lh. 
405. 

Annotation :—Mentd. Richardson tv. Smith (1870), 5 Ch. 

App. 649, n. 

1389. Counter action for ejectment by lessor 
—Injunction restraining ejectment.|—A yearly 
tenant, having the option of purchasing the pro- 
perty, filed his bill against the landlord for a 
specific performance of the contract for sale; the 
Jandlord having proceeded to eject. pltf. the latter 
applied for an injunction to restrain him ; but the 
ct. declined granting it, except on the terms of 
pitf. undertaking to continue to pay the rent, 
without prejudice.— PykKE v. NORTHWOOD (18388), 1 
Beav. 152; 48 E.R. 897. 

1390. Against infant tenant In_ tall.'-— 
Where testator had, in his lifetime, agreed to yive 
an option to his lessee to purchase the fee, & the 
lessee did not declare for the option until after 
testator’s decease, an infant tenant in tail of the 
legal estate under testator’s will is not a trustee 
for the lessee desirous of purchasing, within the 
meaning of the Trustee Act, 1850 (c. 60), but a 
claim for specific performance was directed to be 
filed.—-Re WEEDING’S EsTATE (1858), 4 Jur. N.S. 
707. 

1391. —-— Delay bar to relief.|—M. became 
tenant to A. of leasehold property for ten years 
from Dec. 1861, M. to have the option at any 
time during the term to purchase the premises 
for £3,500 & upon payment thereof to A. the 
term of ten years & the rent should thereupon 
cease & M. should thereupon be entitled to an 
assignment. M. entered into possession & after- 
wards A. made a mtge. to G. In July, 1867, M. 
gave written notice to A. & to G., that he elected 








YorK County Loan Co. (1907), 10 
O. W. R. 165; 14 0. L. R. 420.—CAN. 


PART ILI. SECT. 12, SUB-SECT. 1.—C. 
1891 i. Specific performance — Delay 
bar to relief.}-—YOUNG v. BOWN (1858), 
6 Gr. 402.—COAN. 
1391 4. ——- ——.)—Moir vr. Pa- 


d. ————.J-— RICHARDSON v. 
TON (1882), 8 V. L. RK. 901.—AUS. 
e. --——— Where condition in lease 


not ; completed 


MATIER (1900), 19 C. L. T. 287; 20 
Cc. L. T. 89; 13 Man. L. &. 34.—-CAN, 


ssee not at fault.}-— 


—~Le 
HUNT ¢. SPENCER (1867), 13 Gr. 225.— 
CAN. 
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to purchase. A draft assignment was prepared, 
which could not be settled since neither BR. nor 
G. would assent to the purchase-money being paid 
to the other of them. <A correspondence took 
place, which ended in Mar. 1868. G. having 
given notice to M. to pay his rent to him, M. made 
to him various irregular payments for most of 
which receipts were given expressing them to be 
on account of rent, & this ent on after the end of 
the term of ten years. In Nov. 1872, A. became 
bkpt. On May 1], 1873, the solr. of A.’s trustees 
in bkpcy. called on M. & stated that the trustee 
was going to sell, & wished to give hitn the refuaal. 
M. desired time to consider & did not say that he 
had already agreed to purchase. On the next 
day his solr. discussed the matter with the trustee's 
solr. but did not set up any claim as having pur- 
chased. On May 138, however, he wrote to the 
trustee’s solr. insisting on M.’s 1ight under the 
agreement of 186] & the notice of July, 1867, & 
the trustee disputing this right M. flled a bill for 
specific performance: - Held: (1) the option in 
ihe agreement of 1861 & the notice of July, 1867, 
made a binding contract, although the purchase- 
money was not paid within the term; (2) M.’s 
right to specific performance was lost. by the delay 
from Mar. 1868,to May, 1873, which was not excused 
by his having been in possession ; for that posses- 
sion in order to have that effect, must be a posses- 
sion under the contract, & such that the vendor 
must know, or be taken to hnow, that the pur- 
chaser claimed to be in possession under the con: 
tract, & in this ease pltf. did not, from Mar. 1868, 
to May, 1873, claim possession under the contract ; 
nor did it appear that the vendors recognised him 
or were bound to recognise him as claiming pos- 
session under it.— MILLS v. Haywoop (1877), 6 
th. D. 106. 

1392. - — Damages in lIfleu.] -- Worrhing 
Coren. v. Heater, No. 1358, ante. 

1393. Action for damages Lessor unable to 
make good title—Measure of damages.| -A_ pitf. 
took possession of premises under an agreement 
between him & deft., by which certain premises 
were demised to plitf. for two years certam, with 
liberty at his own expense to make such improve- 
ments as be chose, with the option of pitas ale 
upon giving notice to deft. at the end of or during 
the term, ‘‘it) being understood thet deft. was 
possessed of the premises for his own life & that 
of Mrs. M., & the survivor of them, Pltf. laid out 
a large sum on the premises, & then gave notice 
of his intention to purchase, deft. could not make 
the title he represented, whereupon plitf. brought 
an action of assumpedt for breach of the agreement, 
& sought to recover as damages the amount 
expended in improvements: Meld: pltf. was 
entitled to recover a8 damages the value of the 
lease at the time the notice to purchase was given, 
& the value of the improvements was not to be 
considered in estimating them. ~--WOkTHINGTON 
>, WARKINUTON (1849), 8 C. BK. 134; 18 LC. 2. 


350; 13 L. IT. O. S. 3033; LY7 I. RR. 458. 
. ned. Bain r. kothergill (1874), L. 7 2. 
dnaotations | Go Fuller (1856), 17 C. 3, 660; 


158. Befd. Pounsett v. 
vege t. Fiteh (1864), TA. BR 3 Q 
Dinkel (1886), 54 L. Tf. 911. 


BM. Si4;: Schreiber r. 


{, ~---~.] ~ONTARIO ASPHALT —_— ___ 
Co. v. MUNTREUIL (1915), 52 8. CL. OR. 
541.—CAN. 


g. —-— Option must conatitute com- 
lete contract.)- BOOALTER 1. HAZLK, 
1925, 4D. L. 9465 3 WwW. OW. 
S77 5 rerag. 19 ask. L. Att: (1985) 
2W. W. it. 436. -—CAN. 


K KAR- 
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Sect. 12.—Options: Sub-sects. 
Sub- e l, A,, B. & C.) 


SUB-SECT. 2.—OPTION TO RENEW. 
See Part IX., Sect. 2, 


2& 3. Sect. 13: 


SuB-SECT. 3.—OPTION TO DETERMINE. 
See Part XXIV., Sect. 5, pum. 


Sect. 13.—RESCISSION AND RECTIFICATION OF 
LEASES. 


Sun-sEcT. ].—RESCISSION. 
A. In General. 


1394. Jurisdiction of court.|—Although rectifi- 
cation or setting aside of deeds is assigned to the 
Ch. Div. by Jud. Act, 1873 (c. 66), s. 34 (3), still 
a right to rectification or to set aside a deed may 
be set up as an answer to an action in one of the 
other Divs., by virtue of sect. 24 (2) of that Act, 
which gives an equitable jurisdiction to such other 
Div. to that extent. 

Where in an action for rent due under a lease 
of coal mines it was shown in the defence that 
pitf. had no title to part of the mines, & that he 
knew this when he granted the lease, but that 
deft. did not know & had not the means of knowing 
it, & that deft. had not entered into possession or 
done anything to prevent his repudiating the lease, 
it was held that as equity under such circumstances 
would set aside the lease, although there had been 
no actual fraud on the part of pltf., deft. was 
entitled to repudiate & the defence so shown was 
a good answer to the action.—MosTyNn v. WEST 
Mostyn Coan & IRON Co. (1876), 1 C. P. D. 145; 
451. J. Q. B. 401; 34 1. T. 825; 40 J. P. 455; 
24 W. 2H. 401; 2 Char. Pr. Cas. 43. 

Annotations :— Refd. Breslauer »v. rapeice (1876), 36 L. T. 
62. Mentd. Baynes v. Lloyd, [1895] 2 B. 610; Budd- 
Scott. Danicl, [1902] 2 K. kh. 351; Car ish v. Salt, 11906) 
1 Ch. 335; Markham ». Pagot, [1908] 1 Ch. 697. 

1895. County court.}—ANGEL v. Jay, No. 
1408, post, 

1896. Lease In excess of power—-Right of lessee 
to compensation for improvements.}—(1) College 
made a lease, the rent subject to taxes ; the tenant 
by mistake did not deduct them ; "equity will 
not allow him those already paid, nor decree the 
account back, 

(2) 1f a lease or grant is good at law, equity will 
not set it aside without allowing for lasting im- 
provements.—A.-G. v. BALIOL COLLEGE, OXFORD 
(1744), 9 Mod. hep. 407; 88 E. R. 538, L. ©. 
Annotations : -—Generally, Mentd. Brown v. Blount (1839), 9 


L. J. 0.8. Ch. 74; Mag ue pu (1842), 5 Beav. 193; 
Bourne - “Keane, 1 TV1IVIA 


res CHARITIES, Vol. Vill... D. 363, Nos. 1645- 
1650. 

1397. Absence or inadequacy of consideration.|— 
Leases for lives, obtained by agents of a deceased 
person of weak intellect, upon inadequate .con- 
siderations set aside as frau ulent.—GARTSIDE v. 
IsHERWOOD (1783), 1 Bro. C. C. 558 ; 2 Dick. 612 ; 

28 BK. R. 1297. 

St aa --Refd. Andrews v. Mowbray (1807), Wils. Ex. 





PART IIil. SECT. 13, SUB-SECT. 1.—A. 

h. Lease in excesa of power.) — 
KER v. DUNGANNON (LORD) (1841), 1 
a & War. 509. ae 


1401 i. 





ees 





.]— Ros WaALs 
lI i 
pe eens ort cons 


quacy o 
sidcration.| —-WY8k v. LAMBERT (1865), | assured. 


16 I. Ch. lt, 378.— IR. 


Lessee in fiduciary 
sabenstt to a cnpl eB instituted 
to have a lease cancelled, 
aleging a8 grounds of ape inadequacy 
roper ce 
n the execution therof, 7 
relation towards herself w 
In the eircaratances te ct. 
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1398. ———.]—-(1) Bill to set aside leases, ob- 
tained by an agent & attorney from his principal, 
dismissed as to voluntary leases ; bein por gift ; 
& no fraud, misrepresentation, ete. ; th costs as 
to some, intended as a provision upon, & in- 
ducement to, the marriage of deft. : without costs 
as to others: the relation of the eras & the 
circumstances upon general principles of public 


(2) Another lease decreed to be delivered up: 
the verdict in an issue establishing, that a full 
consideration was not paid.—HARRIs v. TREMEN- 
HEERF (1808), 15 Ves. 34; 33 E. R. 668. 
Annotations :—-As to (1 ) Consd. Hunter v. Atkins ares 

My, & K, 113; Hindson v. Weatherill (1853), 4 

604 ; Morgan v. Minett (1877), 6 Ch. D. 638. we ld. 

Re Coomber, Coomber v. Coomber, (1911) 1 Ch. 723. 

Refd. Nicol vw. Vaugha n (1834), 7 Bli. N. &. 395 ; Tomeon 

vices (1855), 3 Drew. 306; O’Brien v. Lewis (1862), 4 

1399, ———.]|—-Lease set aside with costs; as 
obtained by the contrived & habitual intoxication 
of the lessor, immediately on coming of age, at a 
very inadequate rent; & acts of co aaen 
held not sufficient. —SAY v. BARWICK (1812), 1 
Ves. & B. 195; 35 E.R. 76. 

1400. Lease to charity.,—The owner of 
land having, at his own expense, built a chapel, 
which was used for the purpose of public worship, 
& the congregation having subscribed a sum of 
money for the purpose of enlarging & improving 
the same, he, in consideration that the money so 
subscribed should be expended for that purpose, 
demised the premises by lease for twenty-three 
ay reserving a peppercorn rent, during his 
ife, & £10 per annum after his death. <A declara- 
tion of trust was afterwards executed by some of 
the lessees declaring that they would hold the pre- 
mises in trust for the congregation assembling 
at the chapel, & that in case the public worship 
should be there discontinued, then that they would 
assign the premises for civil purposes :—Held : 
neither the sum agreed to be expended on the pre- 
mises, nor the rent reserved at the death of the 
lessor, could be considered a full consideration 
paid for the lease, so as to bring the case within 
Jharitable Uses Act, 1735 (c. 36), s. 2.—Dor d. 
WELLARD v. HAWTHORN (1818), 2 B. & Ald. 96; 
106 K. R. 302. 

Annotation :—Refd. Bourne v. Keane, (1919) A. C. 815. 

1401. Lessee in fiduciary relationship to 
lessor.|—-A young lady, two years after she came 
of age, granted a mining lease, as to part of the 
property in possession, & as to rest, in reversion 
to her brother-in-law & uncle, at the suggestion 
& advice of her father’s exor., & with no inde- 
pendent advice. Three months afterwards the 
exor. was taken into eat ncabaes with the lessees. 
It appeared that applications of other persons to 
become lessees had been discountenanced, & con- 
cealed from the knowledge of the lady :—Held: 
to support the lease in equity, the lessees were 
bound to show that no better terms could have 
been obtained; the grantor had the fullest in- 
formation on the subject ; she had separate, in- 
dependent & disinterested advice. & she had 
deliberately & intentionally made the grant; & 
the lessees having failed in proving this, the lease 
was cancelled.—GROSVENOR v. SHERRATT (1860), 


_& 








oe the relief asked.—SEATON vt. 
NEY (1879), 27 Gr. 169.—CAN. 
1401 ii. The evidence 
disclosing gross i equacy of con- 
nidsration: especially as there was & 
fiduciary relationship between the 
pore ee FA ae lease should be 
cancelled & —McCaRTHY v. 
MoCaRTHY (1893), 7 7 “Naa. L. R. 764.— 
NFLD. 
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28 Beav. 659; 3 L. T. 76; 6 Jur. N. S. 1228; 8 
W. R. 682; 54 E.R. 520. 


1402. Absence of title to part of land demised.)— 
(1) Where there is a demise of premises, & an 
entire rent reserved, if any part of the premises 
cone not be legally demised, the whole demise is 
void. 

(2) In a lease of lands, for which the lessor is 
bound to reserve the best rent that can be got, 
he must reserve the best rent that can be got at 
the time the lease is made, without any regard 
to a former lease in which the rent might have 
been fairly reserved on account of money to have 
been then pode in improvements.—Dor d. 
GRIFFITHS v. LLOYD (1800), 3 Esp. 78, N. P. 


14038. -]—MoOsTYN v. West Mostyn COAL 
& Iron Co., No. 1394, ante. 


1404. Competence of parties—Lunatic lessor./— 
GARTSIDE v. ISHERWOOD, No. 1397, ante. 

1405. Question for jury.]|—The mere 
existence of a delusion in the mind of a person 
making a disposition or contract is not sufficient 
to avoid it, even though the delusion is connected 
with the subject-matter of such disposition or 
contract ; it is a question for the jury whether the 
delusion affected the disposition or contract .. . 
A lessor at the time when he made a lease of a 
farm laboured under the delusion that it was 
impregnated with sulphur. On an issue directed 
as to the capacity of the lessor to make the lease 
rational letters by the lessor relating to the lease 
were put in evidence. The judge did not tell the 
judge that the letters did not displace the effect 
of the delusion but directed them that it was a 
practical question whether the lessor was so in- 
sane as to be incompetent to dispose of his pro- 
perty though believing it to be full of sulphur. 
The jury found that the lease was valid :—Held : 
there was no misdirection.—JENKINS v. MORRIS 
(1880), 14 Ch. D. 674; 49 L. J. Ch. 302; 42 
L. T. 817, C. A. 

Annotation :—Mentd. Imperial Loan Co. v. Stone (1892), 61 

L. J. Q. B. 449. 


1406. Lunatic lessee.|—To constitute a 
defence to an action for use & occupation of a 
house taken by deft. under a written agreement, 
at a stipulated sum per annum, it is not enough to 
show that deft. was a lunatic, & that the house 
was unnecessary for her; but it must be also 
shown that pltf. knew this, & took advantage of | 
deft.’s situation; & if that be shown, the jury | 
should find for deft.; & they cannot, on these | 
facts, find a verdict for pltf. for any smaller sum 














wg a Pe cg ay he a i a ae 
1869), 7 Macph. (C 
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1401 iff. —— -———..]—-A.-G. v, CASHEL 
Coren. (1842), 3 Dr. & War. 294; 2 
Con. & Law ].—IR. 


c. Jur. 203.—8 
4: Premises 
1401 iv. —— .}—-MULHALLEN t. | —T'b 
Maroum (1843), 3 Dr. & War. 317.— IR. 
l. Premises uninhabitable by reason 
of esmoke.}—BEARDMORE v. BELLEVUE 
LanpD Co. (1905), Q. KR. 15 K. B. 43.— 156 : 
CAN. 246._—SCOT. 
m. Crown lease through in- 





ound that the 


becoming unarnitary.] 
e tenant of a dwelling-house ts 
entitled to give uy 


nsanitary.—M‘KIMMIE’S TRUSTEES Tt. 


ARMOUR (1809), 2 F. (Ct. of Sous.) 
37 Se. L. HR. 100° 7 8. lL. T. 


r. Inclusion of adduional term by one 
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than that specified in the agreement.—D 
KIRKWALL (1838), 8 C. & P. 679, N. Pp. ian 


Annotations :-—Refd. Campbell v. Hooper (1855), 8 Sm. & 
G. 153. Mentd. Molton «. Camroux Tees) 2 xeh. 487 : 
Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599. 


1407. Lessor intoxicated.|—Say v. Bar- 
WICK, No. 1399, ante. 


B, Fraud and Misrepresentation. 


See, generally, MISREPRESENTATION & Fraup. 

1408. Whether ground for rescission—Innocent 
misrepresentation.|—A ct. of equity will not grant 
rescission of an executed lease on the ground of an 
innocent misrepresentation. 

By County Courts Act, 1888 (c. 43), 8. 67, the 
county ct. shall have all the powers of the High 
Ct. in actions for the cancelling of any agreement 
for the lease of any property where the value of 
the property shall not exceed £500, 

Pitf. agreed to take, & deft. agreed to grant, 
a lease of certain premises for a term of years. 
The value of the interest which deft. agreed to 
grant to pltf. did not exceed £500; neither did 
the value of deft.’s whole interest. in the premises 
exceed £500; the value of the freehold interest 
in the premises exceeded L500: Held: the 
county ct. had no jurisdiction to order cancella- 
tion of the agreement. 

Semble: the words “ the valuc of the property ” 
in the above enactment mean the value of the 
fee simple.— ANGEL v. JAY, [1011] 1 KB. 666 | 
80 L. J. K. B. 458; 103 L. T. 800; 55 Sol. Jo. 
140, D.C. 

Annotations : -Refd. Armstrong ¢ Jackson, [117] 2K. 2. 
822. Mentd. First National Relnsurance Co. vr. Groen: 
field, [1921] 2 K. B. 260. 

1409. ——— Fraud & surprise.}] —A lease sought 
to be set. aside, as having been obtained by sur- 
prise, & fraud, but, under the circumstances, the 
bill dismissed. Smyra v. Smyvrit (1817), 2 Madd. 
75; 56 i. R. 2638. 

1410. —~— Wilful misrepresentation.} — ('Aava- 
LEIRO v. PuGET, No. 401, ante. 


C. Grounds for Refusing 

1411. Acquiescence by lessor.|--In 1801, .A\., 
tenant for life under a settlement with a power to 
grant leases for twenty-one years, concurred with 
B., the next tenant for life, in an agreement to 
grant to the steward & solr. of A. a lease of part. 
of the lands, etc., in settlement for twenty-one 
years absolute at a rent fixed upon a valuation, 
which omitted to estimate certain rights of common 
annexed to the lands, on the alleged ground that 





| those rights were disputed by the copyholders of 





Cee eeaeenel 


t. of Sens.) 317; 41 1410 iv. - - --.]) - ANAKULLAR 
T. SHHIKH ot. KOYLASH CHUNDER BosK 
(A881), T. d. WK. B® Cale. P18; SB. 


KOYLASH CHUNDER Boxt tr. ANARUL- 
LAH SHeky, 8 C. L. RR, 467.-- IND. 
1410 v. ~.) PRRTAY CHUN. 
DLR GHoOsE tv. MOHENDRANATH Pur- 
KAIY (1589), I. Li. HH. 17 Cale. 291 ; 
L. RR. 16 Ind, App. 233. IND. 
Lean rv. CRO 


1410 vi. — - J 
KER (1811), 1 Ball & B. 5606.— IR. 


the lease on the 
ouse has become 


ional ped 


tssued 
advertence.}—H. v. CRUMB (1913), 14 t . — VAN DER BYL v. VAN DER 1410 vil. ec -,J- J DONEUAL 
Exch. C. R. 230.—CAN. Wik Co. (1899), 16 8. C. 338. — CMAnOt IH) e. GREY (1849), 13 1. Eq. BR. 
n. Lease by administrator — Sale | S. AF. 2.— IR. 
required by bene Knowledge of 1410 vill. -~~- - - .J-— OLIVER 0. 
Surrik (1840), 2 Dunl, 


legsee.}—Lease by an administrator to 
@ party having notice, that a sale was 
required by the persons beneficially 
interested, set aside.—-DROHAN vw. 
Drowgan (1809), 1 Bal) & BK. 185.—IR. 
o. Mistake in amount of rent | ESTaABROOKN & 
—Knowledge of leasee. un v. | N.B. Kq. Rep. 168 
on (1883), 13 L. R. Ir. 304.— CAN. 

p. Landlord unable 
aession.|] — DRUMMOND 





1410 if. 


to give poa- 


rv. Hunter! O 


PART III. SECT. 13, SUB-SECT. 1. - B. 
14101. MW hether ground for reacission 

—Wiuful misrepresentation. }— BaBY v. 

CAVANAGH (1856), 5 Gr. 378.-—-CAN. 





McALAKY 
; TE. L. 


manne | ALEXANDRE ft. 


1410 iii. 
Henman (1912), 21.0. W. R. 4615 3 
W_N. TAS ’ s b. L. Rt. 239.- -CAN. CA 


(C(t. of Sessa.) 
15 Vac. Cail. 554.- §corT. 
; Fraud.j)-—A mistake had 
been sade by pltf. fn inserting a 
clause; deft. knew ita insertion was a 
mistake, & his action in requiring pits, 
to pay taxes, etc., was equivalent to 
fraud :—fleld: the lease should be re- 
scinded.—~ BOURUEOTA v. SMitri (1921), 
48 N. Bb. ft, 212; 68 J). 1, Rt. 4i4— 


514; 


.) ~ ROBINSON Tt. 
eee 4 
~A31. - 
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Sect. 13.—Rescission and rectification of leases: 
Sub-sect.1, C.; sub-sect. 2.] 


the manor. In 1809, B., having become tenant 

for life, on the death of A., executed a lease, 

according to the agreement. 

In 1810, under an Act for inclosure of waste 
lands, a very large allotment of the waste was 
made, in respect of the lands leased, the rights of 
common having been admitted. B. died in 1816, 
when the reversion of the lands, subject to the lease, 
vested in C., who accepted the rent reserved till 
1821, when he filed a bill to set aside the lease :— 
Held: relief was barred by acts of confirmation 
& acquiescence.—SELSEY v. RHOADES (1827), 1 
Bli. N. 8.1; 4 E.R. 774. 

Annotations :—Consd. Baker ». Read (1854), 18 Beav. 398. 
Refd. Nicol v. Vaughan (1832), 6 Bli. N.S. 104: Nicol vr. 
Vaughan (1834), 7 Bli. N. 8S. 395; Trevelyan v. Charter 
(1835), 4 L. J. Ch. 209; Rudd v. Sewell (1840), 4 Jur. 
882; aters v. Shaftesbury (1866), 14 L. T. 184; Dunne 
v. English (1874), L. R. 18 Kq. 524. 


1412. Acquiescence by lessee—Retention of 
possession.|——A. agreed with P., in consideration 
of £165,000 to grant to P. a lease of certain mines, 
as trustee for a joint-stock co. which P. undertook 
to form; the consideration to be paid partly in 
shares in the co., partly in money to be raised by 
calls on the remaining shares. The lease was after 
wards executed ; & the co. having been formed, 
with power to sue & be sued by one of the directors, 
entered into possession & worked the mines & paid 
p t of the purchase-money. Upon A.’s death 
>., his exor., filed a bill against V., then managing 
director of the co., for an account & payment of 
what remained due to A. of the purchase-money. 
V. answered, & then filed a cross bill on behalt 
of the co., setting forth various matters as evi- 
dence of misrepresentations, concealment, & other 
frauds practised by A. & P. on the co.; & prayed 
that the consideration might be declared exor- 
bitant & fraudulent, & that the co. was entitled 
to a valid lease of the mines at their true reduced 
value; or that the said agreement might be 
declared fraudulent & void, & the co. discharged 
therefrom, & entitled to a lien on A.’s estates, for 
the payments made to him :—Held: the co. were 
not entitled to any relief from the agreement, by 
reason of acts & misrepresentations which pro- 
ceeded from themselves, or were adopted by them 
& acquiesced in after full knowledge, while they 
continued to work & exhaust the mines.—VIGERS 
a (1842), 8 Cl. & Fin. 562; 8 E. R. 220, 


Annotations -— Consd. Erlanger v. New Sombrero Phosphate 
C'o. (1878), 3 App. Cas. 1218. Refd. Wilde v. Gibson 
(1848), 1 H. L. Cas. 605. 


1413. .|—A. leases to C. the T. ferry 
& all the rights of shore thereto appertaining, 
with a covenant by C. not to erect any building 
upon the ferry or landing place without the consent 
in writing of A. (C. obtaining verbal permission 
from A. commenced building a bridge upon the 
foreshore ; & subsequently, in Jan. 1852, exe- 
cuted a deed tendered to him by A.’s solr., acknow- 
ledging in consideration of permission to complete 
the bridge, the right to insist upon its removal, & 








agreeing to pay A. the yearly rent of £20 for the | 


concession, & £500 on failure to remove the bridge 
after notice. C. subsequently discovered that the 
title to the foreshore upon which the bridge was 
built was claimed by the Crown, a circumstance in 
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lease of the soil from the Crown, but continued to 

ay a rent to both A. & the Crown. Upon notice 
Porn A. to remove the bridge, & action brought 
for the £500 penalty accruing from non-compli- 
ance, C. filed a bill against A. to set aside the deed 
of Jan. 1852, for an account of the rent paid, & 
in restraint of the action:—Held: C. being in 
ion either under the original lease or the 
Jeed of 1852, could not set aside that contract 
without also giving up possession, he could not 
have set up the adverse title of the Crown.— 
WILLOUGHBY v. CHAMBERLAINE (1857), 5 W. R. 828. 

1414, .|—It is not open to a lessee who has 
known for years of operations which he alleges 
constitute a trespass to make such operations sub- 
sequently the ground for an action for rescission 
of the contract of lease.—SOUTH AFRICAN BREW- 
ERIES, LTD. v. DURBAN CORPN., [1912] A. C. 412 ; 
81L. J. P. C. 217; 106 L. T. 385, P. C. 

1415. Application of Statute of Limitations— 
Improvident lease by charity.|—Charities are 
trusts, & are as such within the operation of 
Real Property Limitation Act, 1833 (c. 27). 

Sect. 1 of the statute extends the word “ per- 
son ”’ to a classof persons as well as to individuals. 
The poor of @ parish are a class of persons within 
the meaning of that sect. 

Lands were given for the benefit of the poor of 
two parishes, & were placed under the manage- 
ment of the rectors & churchwardens, who, with 
the consent of the vestries, might lease them. 
The rectors, etc., executed a lease of them for ever 
to the president & scholars of a college subject 
to a fixed rentcharge. Above sixty years after 
the execution of this lease, the fairness of which 
at the time of its execution was not impeached, 
the A.-G filed an information against the lessees, 
praying that it might be cancelled :—-Held: real 
pltfs. in this suit were the poor of the two parishes ; 
they were in the situation of a cestui que trust, 
the suit by information of the A.-G., who had no 
independent rights, was a suit by them; they 
could not maintain such suit unless against their 
trustees except within twenty years, this was not 
such a suit; but was a suit against purchasers 
for value, & therefore that it was barred.—ST. 
MarRyY MAGDALEN, OXFORD (PRESIDENT, ETC.) Vv. 
A.-G. (1857), 6 H. L. Cas. 189; 26 L. J. Ch. 620 ; 
29 L. T. O. S. 288; 21 J. P. 5381; 3 Jur. N.S. 
675; 10 E. R. 1267, H. L.; sub nom. A.-G. v. 
MAGDALEN COLLEGE, OXFORD, 5 W. R. 716. 
Annotatwns :—Folld. A.-G. v. Davey (1859), 4 De G. & J. 

136; A.-G. v. Payne (1859), 27 Beav. 168; Magdalen 

Hospital v. Knotts (1878), 8 Ch. D. 709. Mentd. Bobbett 

v. S. E. Ry. (1882), 9 Q. B. D. 424. 

1416. .}—An improvident lease was 
granted by a charitable corpn. to a trustee for 
the master :—Held: after twenty years’ enjoy- 
ment under it the rights of the A.-G. to question 
its validity was barred by the Real Property 
Limitation Act, 1833 (c. 27).—A.-G. v. PAYNE 
1859), 27 Beav. 168; 7 W. R. 604; 54 E.R. 65. 
Annotation :—Folld. Magdalen Hospital vr. Knotts (1878), 8 

Ch. D 709. 

See CHARITIES, Vol. VIII., p. 354, Nos. 1506~ 

508. 











SUB-SECT. 2.—RECTIFICATION. 


See, generally, MISTAKE. 
1417. Lease of infant’s property—Sanctioned by 


the knowledge of A. in Jan. 1852, obtained a court.}|--Where a lease under the sanction of the 





PART III. SECT. 18, SUB-SECT. 1.—c. 

1412 i. Acquiescence by lessee—Reten- 
tion of possession. | —GoLpaurr r, ne o 
WATKINS 1914), 16 W. ALL. mR, 22.-— — entitl 


1412 ii. 


——.]-— Pltf., lessee, 
eee altered the status afterlearn- 
hie rights Held: 

ed to rescission.— Rurr v. MCFRR 
(1912), 23 Q. Ww. R, 5973 4 O. Ww. N. 


501; 9 D. L. R. 519.—CAN. 


: he was not paper III, SECT. 13, SUB-SECT. 2. 


a. General rule.) — MORTINER rr. 


Parr III.—Lraszs. 


ct. had been deliberately entered into & form 
executed for the benefit of an infant, a ill fc 
the rectification of the lease, on the ground that 
it contained an improper demise of trade fixtures, 
& an improper covenant by the lessees to render 
up such fixtures at the end of the term; also, 
that it did not reserve to the outgoing lessee the 
growing crops, etc., conformably with the custom 
of the country, was dismissed with costs.—SEATON 
v. STANILAND (1862), 4 Giff. 61; 7 L. T. 347; 
Jur. N. 8S. 69; 66 E. R. 620. 


1418. Unilateral mistake—Option of rectification 
in Heu of rescission.|—Where there is mutual 
mistake in a deed or contract, the remedy is to 
rectify by substituting the terms really agreed 
to. Where the mistake is unilateral the remedy 
is not rectification but rescission, but the ct. may 
give to a deft. the option of taking what pltf. 
meant to give in lieu of rescission. Pitt. wrote a 
letter offering to deft. to make a lease to him of a 
portion of a block of three houses, consisting of 
the first, second, third, & fourth floors of all three 
houses, at a rent of £500 a year. Deft. wrote in 
answer, accepting the offer; & a lease was exe- 
cuted whereby all the upper floors of the block 
were demised by pltf. to the deft. at the rent of 
£500. Pitf. alleged that the first: floor of one of 
the houses was included in the offer, & in the lease, 
by mistake, & that he always intended to reserve 
such first floor for his own use. Deft. denied that 
he accepted the offer, or executed the lease, under 
any mistake. The ct. having found upen the 
evidence that a common mistake was not sufti- 
ciently proved, but that mistake on the part of 
pltf. was, gave judgment for rescission with an 
option to deft. to accept rectification instead.- - 
PAGET v. MARSHALL (1884), 28 Ch. D. 255; 54 
L. J. Ch. 575; 51 L. T. 851; 49 J. P. 85; 33 
W. R. 608. 

Annotations :— » May . : ‘h. : . 
North v, Horcteel TOO. Ta ee, Bi Petits: ee 
1419. Common mistake.]—Where in a grant or 

devise the description of parcels is made up of 

more than one part, & one part is true & the other 
false, then, if the part) which is true describes 
the subject with sufficient legal certainty, the 
untrue part will be rejected as falsa demonstratio, 

& will not vitiate the grant or devise. The doc- 

trine is not to be confined to cases where the first 

part of the description is true & the latter untrue, 


it being immaterial in what part of the description 


the falsa demonstratio occurs. 

Rooms on the second floor of Nos. 13 & 14, Old 
Bond Street, were demised, together with free 
ingress & egress for the lessee ‘ through the stair- 





SONA aLL (1842), 2 Dr. & War. 363,.— 





.}—The ct. cannot rectify or 
cancel a deed or ment because its 
terms operate differently from what 
the parties intended owing to their 
mistake as to the general law applicable 
to the transaction. Kectification is 


b. 
in writing *‘ to pa 


d. Common mistake.|—A lease was 
in the short form & contained in 
the printed form a covenant ‘‘ to pay 
taxes.’”’ There wasaljsoa latercovenant 
taxee on any bulld- 
ing that he, the lessee, may hereafter 
see fit to erect.”’ The judge found that 
the first covenant, in print, had been 
retained in the lease by mistake :—- 


48) 


case & passages of No. 13" to & from the demi 
premises ; there was no staircase in No. 18 pare 
to the demised premises, but there was a stair- 
case in No. 14 :—Held; there had been a common 
mistake, the intention of the parties being that 
the lessee should have the use of the staircase of 
No. 14, & accordingly the doctrine of falsa demon- 
stratio did not apply ; but the ct. ordered the lease 
to be rectified by the substitution of the stair- 
case of “‘ No. 14” for that of ‘‘ No. 13,.°-—-COWEN v. 
TRUEFITT, Lrp., [1899] 2 Ch. 309; 68 L. J. Ch. 
ie ; 81 L. a 47 W. R. 661; 43 Sol. Jo. 622. 
nnotations :-—~Refd. Kastwood ¢, f 68 
aoe pdr ae Se Atelen ‘Protectorate, [1919 we c 
Anderson v. Herkley, [1002] LCh 936. a 
1420. Lease containing arbitration clause— 
Whether rectification included.]—By a decd, dated 
in 1901, pitf. co. leased its undertaking, husinesa, 
& goodwill to the M. co. for a term of twenty-one 
years, subject to certain powers of determination 
& renewal therein mentioned. The deed contained 
& proviso giving an option to the M. co, & the L. 
co., or either of them, of purchasing the under- 
taking of pltf. co. The deed also contained an 
arbn. clause which provided that “any dispute, 
difference, or question which may at any time 
arise between all or any of the parties hereto 
touching the construction, meaning or effect of 
these presents, or any clause or thing herein con- 
tained, or the rights or liabilities of the said 
parties respectively, or any of them under these 
presents or ot herwise howsoever in relation to these 
presents shall be referred ” to arbn. In 1903 the 
M. co. & the L. co. agreed to amalgamate, & for 
that purpose they were respectively wound up, 
& a new co., deft. co., was formed to take over 
their undertakings & assets. By a deed dated in 
1905 & made supplemental to the deed of 1901, 
deft. co. was substituted for the M. & [.. cos. in 
the latter deed, & undertook the obligations, & 
became entitled to the benefits of those cos, under 
that deed. Questions having arisen with reference 
to the option to purchase given by the deed of 
1901, pitf. co. brought an action claiming by its 
writ (inter alia) a declaration that the option was 
void & of no effect; in the alternative, that is, 
f the option was not void, a declaration that in 
ascertaining the price to be paid for the demised 
»remises on the purchase thereof under the option 
he value of a certain obligation should be taken 
nm a particular footing ; as an alternative to the 
utter, rectification of the lease. 
On a motion by deft. co. under Arbitration Act, 
88) (c. 49), 8. 4, that the proceedings in the action 
aight be stayed in order that the questions raised 


 ateatennenattennetllometetedtenettianl Oe EPRICE HR RIES TR ne at = 


agreement. In a sult, instituted by 
1)., to roform the lease, by Introducing 
a new term:—-//eld: parol evidence 
was not admissible to show, that tho 
lease, though in strict conformity with 
the terion of the written agreement, 
was contrary to its spirit, as there wae 
something dehors the contract 4 

upon betwoon the parties, yet omltted 


only applicable to a case in which there 
is an agreement & a subsequent failure 
to express it as @.— JACKSON Uv. 
SrorrorpD, (1923} 21. R. 7.—IR. 


term of ten years from May 1, 1893. 
They had previously agreed to let the 
promises for two years & five months, 
with an option for an extension to six 
or nine years. In the year 1899 they 
discovered the mistake :—Jield : pit. 
were entitled to a rectification._-W KsT 
Enn CLus v. Horwoon (1900), 8 Nfid. 
Te. R. 371.—NFLD. 


J.— VOL. XXX. 


Held: the lease should be rectified by 
striking out tbe printed words ** & fo 
pay taxes.’’— Booru v. CALLOW (1913), 
18 B.C, It. 499.—CAN. 

e. ——.]— Borrowers v. DELANEY 
(1889), 24 L. R. Ir. §03.—I1R. 

tf. ——.]— KeILEY vw. KAVANAGH 
(1898), 17 N. Z. L. R. 449.-—N.Z. 

§; Taxes more than stated.}--COATES 
v. BACON (1874), 21 Gr. 21.—CAN. 


h. Variation between agreement & 
lease-~Admissthlitly of och evidence. } 
—D. & F. made a wri miInent 
for a lease, & a lease wae executed 
according to the expressed terms of the 


In the lease.—-Davres v, FITTON (1642), 
2 Dr. & War. 226.—iIR. 

k. ——-.J—- WILLIAMS «6, PEARCE 
(1875), 30, A. HAZ; Ld. kh. N.&8, 15; 
affg., 23, hk, 156, —N.Z. 

1. Mtadesertptian of land. }-—-CLAYTON 
v. MORRISON (1873), 20. A. 263.—N.Z. 

m. Lease tn ercecan Of power— 
Rectification by acparating excess.) 
Where the terms of the lease exceeded 
the powers contained in the settle- 
ment aoe Pig Ae Kote enilac: 
good in equity, the excess r- 
able; & the et. would therefore ect 
it by cancelling the objectionable 

11 
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Sect. 18.—Rescission and rectification 0, 
a 2. Part IV. Sects. 1248: Sub- 
eect. 1 


therein might be referred to arbn. :—Held: (1) the 
question as to rectification of the lease of 1901 was 
not one which fell within the arbn. clause; (2) the 
questions as to the construction of the option to 
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purchase & rectification were so intimately con- 
nected that it was convenient that they should 
be dealt with together by the ct.; & the applica- 
tion to stay the proc in the action must 
be refused.—PRINTING MACHINERY Co., LTD. v. 
LINOTYPE & MACHINERY Lrp., [1912] 1 "Ch. 566 ; 

81 L. J. Ch. 422; 106 L. T. "143 ; 28 T. L. R. 
224; 56 Sol. Jo. 271. 


Part 1V.-——-Underleases. 


SEcT. 1.—IN GENERAL. 

1421. Whether underlease created—Lease to 
underlessor subsequent to underletting—Question 
of fact.)—-If a person comes in as an under- 
tenant, before any lease was granted to the person 
of whom he took the premises, & that person 
afterwards take a lease, if there is no evidence that 
he knew of the lease, it will be for the jury to say 
whether he is not an undertenant, & not an 
assignee of the lease.—-TORRIANO v. YOUNG (1833), 
6C. & P.8,N.P. 
aan nation :—Mentd. Martin v. Gilham (1837), 7 Ad. & El. 


1422. Title of lessor—Constructive notice—What 
amounts to.|—Bequest of leaseholds to a married 
woman ‘‘ for her whole & sole use during her life, 
free from the control of any future husband, & not 
to be sold or mortgaged, &, after her decease, to 
her heir or heirs, & provided her child or children 
should die before her, then that she may, at her 
decease, leave them to whom she will for the 
remainder of the term.”’ The husband & wife 
demised the premises to a purchaser, & the pur- 
chaser demised them to another. The wife then 
filed her bill to have the underlease sct aside :— 
Held: the underlessees from the purchaser must 
be treated as having notice of the wife’s interest ; 
& the underlease to the purchaser should be set 
aside, but without costs.--STEEDMAN v. POOLE 
(1847), 6 Hare, 193; 11 Jur. 449; 67 E. R. 1136; 
sub nom. STEADMAN v. POOLE, 16 L. J. Ch. 348 ; 
sub nom. STEDMAN v. Poole, 9 L. T. O. S. 218. 
Annotations :—Mentd. xe v. Lucas Aer 23 Ch. D. 712; 

Harrison v. Harrison (1888), 13 DP. 

See, also, Part ITI., Sect 6, coe 

1423. Evidence of fact of undertenancy—What 
amounts to.|—In an ejectment against two defts. 
for premises of which the husband of one had 
formerly been tenant to pltfs., evidence that after 
his death, above twenty years ago, his widow had 
remained for some time in possession of the 
premises, but that within the twenty years, the 
premises being occupied by the other deft., her 
son-in-law, she admitted that she had paid rent :— 
Held: evidence that the other deft. was under- 
tenant to her.—Hoaa v. Norris & BERRINGTON 
(1860), 2 F. & F. 246, N. P. 

1424. Whether a ‘lease. **|—The import of the 
term ‘ Jease’’ is well defined, & includes a lease 
by a leaseholder as much as one by a freeholder. 
Consequently, to speak of an underlease as a 

‘lease’? is not necessarily a misdescription, 
especially where it appears that the purchaser 


provision.—CovERLID v. JOEL (1879), 
O. B. & F. 188.—N.Z. 
n. Acceptance of rent after discove L.R 
of sg a }—A lessor fs not estonp 
from seeking to rectify a mictake in the 
compiler of the land in his leage by 
received the whole rent since 
on discovery of the mistake, if at the 


ment — No 


time he was still asserting the mistake. 
Lee Gye (i886), 5BN, Z. 


aa fa advertise - 


— HAMIL oe Morice 
(1906), a F. (Ch. of Seas.) "1038 ; 


could have ascertained the fact from the particulars 

& conditions of sale & other documents furnished 

by the vendors.—CAMBERWELL & SoutH LONDON 

BUILDING Society v. HOLLOWAY (1879), 18 Ch. D. 

Le 49 L. J. Ch. 361; 41 L. T. 7523 28 W. R. 
2. 

Annotations :—Refd. Broom v. Philli 
Mentd. Blenkhorn v. Penrose (1880 
Boyfus & Masters’s Contract, (1888), Xo ‘ch he 
1425. -]—Houses offered for ale. were 

stated in the particulars to be held for ninety 

years from June 24, 1844, at a ground rent of 
£21. The fourth condition provided that the 
title should commence ‘‘ with the lease under which 
the vendor holds dated J an 11, 1845.”’ The fifth 
condition stated that ‘‘the description of the 
property in the Saitealacsi is believed to be correct, 
ut if any error shall be found therein the same 
shall not annul the sale, nor shall any compensation 
be allowed in respect thereof.’’ The vendor was 
in fact entitled to an underlease for the residue of 
the term of ninety years less two days at a pepper- 
corn rent, & the owner of the two days could not 
be found :—Held: the representation that the 
property was held by lease when it was in fact 
held by underlease was a fatal misdescription, 
unless 1t was cured by the fifth condition, & the 
fifth condition did not apply for that ‘‘ error in 
the description of the property ’’ meant a mis- 
description of the corporeal property, not a mistake 
in the description of the vendor’s title.—Re BEyYrus 
MastTgers’s Contract (1888), 39 Ch. D. 110; 
59 L. T. 740; 53 J. P. 293; 37 W. R. 261; 4 
T. L. R. 590, O. A. 


Annotations -—Mentd. Debenham v. 
Ch. 98: Lee vw. Rayson, (1917] 1 Ch. 613. 


1426. .]|—Under a contract of sale a vendor 
agreed to sell two messuages described as held by 
an indenture of lease dated Aug. 1, 1872, for the 
unexpired residue of the term of eighty years 
computed from Mar. 15, 1866. The title was to 
commence with the lease; & the purchaser was 
to be deemed to buy with full notice thereof. 
The lease contained covenants referring to the 
lessor & his superior landlord. The lease was in 
fact an underlease :—Held: as the purchaser 
could not be considered to have had notice that 
the propery she was intending to purchase was in 
fact held by an underlease, the representation 
that it was held by a lease was a fatal misdescrip- 
tion, & a good title had not therefore been shown. 
—BROoOM v. PHILLIPS (1896), 74 L. T. 459, 

1427. Whether a ‘‘derivative’’ lease.)—Qu. : 
whether ‘‘ underlease’’ & ‘ derivative lease ’’ are 


Pa res is L. T. 459. 
A hae Re 





aay iaete {1901] 2 
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p. Whether wunderlease created.) — 
REYNOLDS v. METCALF (1863), 18 C. P. 


.) | 382.—CAN. 
UKE . Whether new wnderlease created 
S re —Raising sub-tenant’s rent.}—Raising 


PART LV.—UNDERLEASEs. 


convertible terms..-BRUMFIT v. MorTOoN (1857), 


$0 L. T. O. S. 98; 3 Jur. N.S. 1198. 


What amounts to underlease—Assurance of less 


than lessee’s term.|——See Nos. 1430-1434, post. 





Nos. 1435-1445, post. 


1428. Whether underlessee an owner—Metro- 
polis Management Act, 1855 (c. 120), ss. 105, 
250.]—-Where a lessee sub-lets the premises at the 
same rent as he was liable for to his landlord, & 
though collecting the rent from the sub-lessee pays 
it over to his own landlord, & derives no benefit or 
profit therefrom for himself, he is not liable to 
contribute as ‘‘ owner ”’ to the expense of paving 
the street by the district board.—WaALForD v. 
HACKNEY BOARD OF WoRKS (1894), 43 W. R. 110; 


11T.L.R.17; 15 R.10, D.C. 
1429. ——— Public Health (London) Act, 1891 


ioe 76), 8. 141.]—Where the lessee of premises not 
et at a rack rent has sub-let them for the whole 
term, less a few days, the rent reserved & the 
covenants & conditions being the same as in the 
original lease, the sub-lessee & not the lessee is the 
‘‘ owner ”’ of the premises within the above Act.— 
TRUMAN, HANBURY, BUXTON & Co. v. KERSLAKE, 


{1894] 2 Q. B. 774; 63 L. J. M. C. 222; 58 J. P. 
ek 43 W. KR. 111; 10 T. L. R. 668; 10 R. 489, 


SEcT. 2.—-UNDERLEASE FOR LESS THAN 
LESSEE’S TERM. 


1430. General rule.]|—An assurance for a period 
less than the whole term is an underlcase & not an 
assignment (A. L. SmirH, L.J.).—-BRYANT v. 
Hancock & Co., [1898] 1Q. B. 716; 67L. J. Q. B. 
507; 78 L. T. 397; 62 J. P. 324; 46 W. R. 886; 
eZ be L. R. 320, C. A.; affd., [1899] A. C. 442, 


‘Annotations :—Expld. John Bros. Abergarw Brewery (Co. v. 
Holmes, [1900] 1 Ch. 188. Consd. Mumford v. Walhor 
(1901), 71 L.J. K. B. 19; Wileon v. Twamley, [1904] 2 
K. B. 99. Distd. South of England Dairies ». Baker, 

{1906} 2 Ch. 631. Refd. Holloway v. Hil, {1902] 2 Ch. 
612; Villiers ». Oldcorn (1903), 20 T. L. R. 113 Teape ve. 
Douse (1905), 92 L. T. 319. Mentd. Palethorpe r. Hotne 
Brewery Co, [1906] 2 K. B. 5; Williams xv. Lassell & 
Sharman (1906), 22 T. L. R. 443. 

1431. Lease for life—By lessee for lives.]——ANON. 

(undated), Plowd. Queries 11; 75 E. R. 872. 
1432. Subsequent lease for remainder of term to 

same lessee—-To commence on termination of first 

lease.|—-ANON. (undated), Plowd. Queries 59; 75 

E. R. 940. 

1433. ——- ——-.]|—_-H yDE v. WARDEN, No. 1470, 


at. 
74434. Underlease to commence on death of under- 
lessor—Underlessor dying within the time.|— An 
underlease made by a lessee for years determinable 
on a future day certain & to commence imme- 
diately on his death is good ; he dying within the 
time.—CHILD v. BAYLIE (1622), as reported in 
Cro. Jac. 459; 79 E. R. 393. 


Annotations :—Mentd. Grig v. Bones (1661), 1 Sid. 37; 
Love v. Windham (1670), 1 Sid. 450; Burgis v. Burgis 
1673), 1 Mod. Rep. 115 Huntbatch v. Lee (1676), 3 

eb. 750: Gibbons v. Summers (1681), 3 Lev. 22; 
Howard v. Norfolk (1682), 3 Cas. in Ch. 14; Lamb v, 
Archer (1692), Carth. 266; Scattergood v. Edge Lhd 


od, p. 278; Stanley v. en 2Pr 
Thellusson v. Woodford (1799), 4 Ves. 227. 





the rent of a sub-tenant is not a new 

mb- —RoYaL TRUST 5 Os 

Breuer (1909), 12 W. L. RK. 546.—CAN. 
PART IV. SECT. 8, SUB-SECT. 1. 
1435 1, Operation as assignment.)— 


to give the ! 
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Sect. 3.—UNDERLEASE FOR WHOLE 
MORE THAN LESSEE’S TERM. oe 


SUB-SECT, 1—IN Writrnc. 


Pp lenment of leases, generally, sce Part XXI., 
post. 

mere underleases for whole term, see Sub-sect. 2, 

ost. 

1435. Operation as assignment.]—If a termor 
for years makes a lease for a time exceeding his 
interest it shall operate as an assignment.-—HICKS 
v. DOWNING (1696), 1 Ld. Raym. 09; 8 Ld. Raym. 
236; 1 Salk. 13; 91 BF. R. 962. 


Annotations :— Refd. Wollaston tr. Hakewilll (1441), 3 Man. 
“a GQ. 297; Beardmore v. Wilson (1868), 38 L. J. CG. PR. 
1436. —-—.]—The lessee of two farms agreed 

with A. that he should have them during the leases 

for the same, A. to remain tenant to the lessee 
during the leases; & at the leaving of the farms 

A. was to be paid for the fallows & dung. A. took 

possession, & paid one year’s rent growing due 

after the date of the agreement to the lessee, who 
afterwards distrained for rent in arrear: Jleld: 
this distress could not be supported, as the agree- 
ment operated as an absolute assignment of all the 

lessee’s interest in the farms.— PARMENTER 1, 

WEBRER (1818), 8 Taunt. 5093; 2 Moore, C. P. 

656; 120 Kh. R. 615. 

Ann otatioes > -Folld. Lewis ». Baker, (1905) 10h. 46. Refd. 
Pluck v. Digges (1831), 5 BHON. SS. Shs Wollaston ev, 
Hukowill (1841), 3 Man. & G. 297, Pollock v. Stacey (1847), 

Q. B. 10383 5 Tdeardinan v, Wilson (i868), EB. Rod ab. 
57; Hydov. Warden (1877), 3 Kx. 2D. 72.) Mentd. Proece 
v. Corrie (1828), 2 Moo. & P2575 Pascoe, Pascoe (1837), 
ae N.C. S98; Barrett e. Rolph (1845), 14 M. & W. 
348, 


1437. —— .]-—A lease having been granted for 
lives, with covenant for perpetual renewal, the 
grantecs demised the lands by an indenture having 
all the forms & subject to all the obligations of a 
common lease, with covenants for payment of 
rent, & powers reserved of distress & re-entry for 
nonpayment, covenant for perpetual renewal, ete. ; 
the habendwm was for the same lives as in the 
original lease, but this fact did not appear by the 
indenture of lease. The rent being in arrear, & 
a distress thereupon taken for rent, upon replevin : 
—Held: the whole interest having been granted, it 
operated as an assignment.--PLUCK v. DIGGEs 
(1831), 5 Bli. N.S. 31; 2 Dow. & CL 180; 51. RB. 
219, TE. 1. 

1438. ----.]- A lease was granted in 1750 for 
ninety-nine years, if certain parties should so long 
live. The lessees in 1818 demised the premises to 
P. for sixty-two years, from Mar. 25, 1821, if their 
interest should so long continue, subject to a rent 
of £42 & various covenants, with a proviso for 
re-entry in case of default. P. had already the 
reversion in fee, subject to a mtge. granted by him 
before the last-mentioned demise. By Icase & 
release exccuted in 1820, to which the mtgee. waa 
a party, P. in consideration of a sum of money 
conveyed the premises in fee to a purchaser, to 
whem the mtgee. also assigned his term; & it 
was stipulated that the purchaser should retain 
£300 of the purchase-money, upon trust, that, if 
P. should pay the £42 rent & perform the covenants 
contained in the lease of 1818, the purchaser 
should pay over to him the £300 as the expiration 
of the term or extinguishment of the lease of 
1759, & interest in the meantime :—IHeld: the 


a: 


ofa ) & CANADIAN Loan & eee (‘o, 


(1897), 27 8. C. H. 435.--CAN, 


day of the term, it ts i clont 1435 i. ———-.]—PaLMRR _v, Sprina 
netrument the character +L th —IR, 
of a sub-lease.—JAMKBON t. LONDON (1863), 14 1. Ch. R. 380, . 
| 
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Seet. 3.—Underiease for whole of or more than 
lessee’s term: Sub-sects.1 & 2. Sect. 4.] 


deed of 1818 was an assignment of all the interest 
of the then lessees to P., & by the conveyance of 
1820, that interest, as well as the reversion in fee, 
passed to the purchaser, &, the oa being at the 
same time put an end to, the term became merged 
in the inheritance; & consequently, as soon as 
the term became vested in the purchaser, P. was 
discharged from the rent & covenants, & entitled 
to the £300.—THORN v. WOOLLCOMBE (1832), 3 
B. & Ad. 586; 110 EB. R. 213. 

Annotation :—Expld. & Distd. Baker v. Gostling (1834), 1 

Bing. N.C. 19. 


1439. .|—Lessce for a term of years under- 
leased for a term longer than his own, the under- 
lessee covenanting to pay rent to lessee :—Held: 
the exor. of lessee might sue the underlessee for 
rent accruing during the continuance of lessee’s 
term.—-BAKER v. GOSTLING (1834), 1 Bing. N. C. 
ae 4 Moo. &S. 539; 3L. J.C. P. 292; 131 E.R. 
1024. 

Annotations :—Retd. Pollock v. Stacy (1847), 
Mentd. Williams v. Hayward (1859), 1 HE. 
Baynton v. Morgan (1880), 21 Q. B. D. 101. 
1440, .]|—In replevin, deft. avowed for rent 

in arrear, pltf. pleaded in bar, that by the demise 

in the avowry mentioned, the avowant demised 

& transferred the premises to pltf. for all the 

residue of the avowant’s estate, term, & interest 

in the same, & that the avowant had not, at the 
time when, etc., or at any time during the demise, 
any reversionary estate, term or interest in the 
same :—Held: the plea alleged with sufficient 
certainty that the avowant at the making of the 
demise, did not reserve any reversion in himself.— 

PascoE v. PASCOE (1837), 3 Bing. N. C. 898; 3 

Hlodg. 188; 5 Scott, 117; 6L. J. C. P. 322; 132 

E. Kh. 656. 

aan ee -—Consd. Jolly v. Arbuthnot (1859), 4 De G. & 





9 Q. B. 1033. 
& EH. 1040; 





~.]—In covenant upon an indenture of 
lease for nonpayment of rent & nonreparation, 
the declaration alleged, that all the estate of the 
lessee, in a great part of the demised premises, 
came to & vested in deft. by assignment, where- 
upon & whereby deft. became possessed. Deft. 
pleaded, that the said part of the premises did 
not come to or vest in her by assignment :—Held : 
the allegation was sustained by showing that A., 
an assignee of the term, demised part of the 
premises, the rent sued for being specifically 
reserved in respect of such part, to B. for a period 
exceeding the then remainder of the term, reserving 
a new rent, payable to himself, exceeding in 
amount that reserved by the original lease, & 
that deft. was executrix of the exor. of B. ; although 
deft. had not entered, or done any act beyond 
taking probate of B.’s_ will.—WoOLLASTON v. 
HAKEWILL (1841), 3 Man. & G. 297; 3 Scott, N. R. 
693; 10 L. J.C. P. 303; 133 E. R. 1157. 
Annotations :—Consd. Beardman v. Wilson (1868), L. KR. 
4C. P. 57; Rendall v. Androw (1892), 61 L. J. Q. B. 630. 
1442, -———.]—The doctrine of estoppel between 
landlord & tenant is founded upon the principle 
that a lessee, having accepted a lease, may not 
plead to the action of his lessor nil habuit in 
tenementis. But the lessee may plead to such an 
action that the lessor had an interest at the date of 
the lease, but that such interest had determined 
before the alleged cause of action arose. There- 
fore, if a termor affect to grant a lease for a term 
exceeding his own term in duration, & to reserve 
an annual rent, that would operate as an assign- 
ment of his term, & there would be no estoppel 
between him & the person to whom he made 


LANDLORD AND TENANT. 


such assi ent; &, accordingly, it would be 
doubtful whether the assignor would have any 
remedies for recovering the rent.—LANGFORD v. 
SELMES (1857), 3 K. & J. 220; 3 Jur. N.S. 859; 
69 E. R. 1089. 

Annotation :—Refd. Bryant v. Hancock, [1898] 1 Q. B. 716. 

1443. -]—-An underlease of the whole term 
amounts to an assignment. 

Action by A., the assignee of the reversion of a 
lease on a covenant to repair. Deft. was the 
representative of W., who was an assignee of the 
lease, & had made an underlease ending at the 
same date as the original term :—Held: the under- 
lease amounted to an assignment, & A. was not 
entitled to recover.—-BEARDMAN v. WILSON (1868), 
L.R.4C. P.57; 38 L. J.C. P. 91; 19 L. T. 282 ; 
17 W. R. 54. 

Annotations :—Apld. Lewis v. Baker, [1905] 1 Ch. 46. 


Consd. Hallen v. Spaeth, [1923] A. C. 684 d. Hyde r. 
Von ie. 3 Ex. BD. 72 ; Bryant v. Hancock, [1898} 


14.44, .]|—(1) As areversionary lease merely 
creates an interesse termini until entry thereunder, 
it does not enlarge the term of the original lease. 

(2) A sub-lease for a period co-extensive with or 
longer than, the sub-lessor’s term operates as an 
assignment & the sub-lessor cannot distrain for 
rent in arrear.— LEWIS v. BAKER, [1905] 1 Ch. 46 ; 
74 L. J. Ch. 39; 91 L. T. 744; 217. L. R. 17. 
Annotation :—As to (1) Refd. Liangittock v. Watney, 

Combe, Reid, [1910] 1K. B. 236. 

See, also, No. 42, ante. 

1445. Redemise to lessor—Surrender—Though 
rent reserved.|—If a lessee for years redemise his 
whole term to the lessor, with a reservation of 
rent, it operates as a surrender of the original 
lease; & therefore he cannot maintain debt for 
rent against the exor. of the original lessor, but 
must seck relief in equity; but if a lessee assign 
his whole term to a stranger, he may bring debt 
for the rent reserved on the contract against him 
or his personal representatives.—Loyp v. LANG- 
FORD (1677), 2 Mod. Rep. 174; 86 KH. R. 1008 ; 
ee 20m. Froyp v. LANGFIELD, Freem. K. B. 


Annotations :—Consd. Baker v. Gostling (1834 
19. Refd. Pluck v. Digges (1831), 5 Bli. N. 








), 1 Bing. N.C. 
S. 31. 


SUB-SECT. 2.—By PAROL. 


Assignment of leases, generally, see Part XXI., 
post. 

; Underleases by deed for whole term, see Sub-sect. 
» ante. 

1446. Whether an assignment—Lessee reserving 
rent to himself.}]—If the lessee reserves the rent to 
himself on granting over [by parol], it is an under- 
lease, & not an assignment, though he parts with 
the whole term.—POULTNEY v. HOLMES (1720), 1 
Stra. 405; 93 E. R. 596, N. P. 

Annotations :—Consd. Palmer v. Edwards (1783), 1 Doug. 
K. B. 187, n.; Pluck v. Digges (1831), 5 Bli. N.S. 31; 
Bakor v. Gostling (1834), 1 Bing. N.C. 19. Dbtd. Barrett 
v. Rolph (1845), 14 M. & W. 348. Consd. Pollock v. Stacy 
(1847), 9 Q. B. 1033. . Preece v. Corrie (1828), 5 

ing. 24; Cottee v. Richardson (1851), 7 Exch. 143. 

1447. .|—Avowant, who had a term 
which expired on Nov. 11, 1826, let the premises 
orally from Sept. 11 to Nov. 1], in that year, for 
£270, payable immediately :—Held: this was a 
lease, of which parol evidence might be given, & 
not an assignment requiring a writing ; but being 
a demise of the whole of avowant’s interest, he 
had no right to distrain.— PREECE v. CoRRIE (1828), 
5 Bing. 24; 2 Moo. & P. 57; 6L. J. O. S. C. P. 
205; 180 E. R. 968. 

Annotations :—Consd. Pascoe v. Pascoe (1837), 3 Bing. N.C. 
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: Lewis v. Baker, [1905] 1 Ch. 46. : c 
re (1834), 1 Or. M. & R258 Angell v. forties tsa; 
17 L. J. Q. B. 25; Pollock v. Stacy (1847), 9 Q. B. 1033: 
Jolly v. Arbuthnot (1859), 4 De G. & J. 224. 

1448. Intention of parties.|—Semble: an 
agreement by a lessee for the transfer of his interest 
in the term, not exceeding three years, which, not 
being in writing, is invalid as an assignment by 
Stat. Frauds, cannot operate as an underlease. 

It is very difficult to say that, because an agree- 
ment is by parol, & therefore cannot operate as an 
assignment, it is to be construed to give a less 
interest than the parties intended (Parkxr, B.).— 
BARRETT v. ROLPH (1845), 14 M. & W. 348; 14 
L. J. Ex. 308; 153 E. R. 509. 


Annotations :—Consd. Pollock v. Stacy (1847), 9 Q. B. 1033. 
Refd. Cottee v. Richardson (1851), 7 Hxch. 143. 


1449. -|—Where a party, entitled to a 
term in land, demises the land to another, at a 
weekly rent, for the whole of such term, & it is 
the intention of the two to create the relation of 
landlord & tenant, use & occupation may be 
brought for the whole of such term, although the 
lessee has given a weck’s notice to quit before the 
expiration of the term, & has quitted accordingly. 
Such a demise will not be dcemed an assignment, 
against the intention of the parties, though nothing 
be left in the party demising.—POLLOCK v. STACY 
(1847), 9 Q. B. 10383; 16 L. J. Q. B. 132; 8 L. 'T. 
O.S. 388; 11 Jur. 267; 115 K. R. 1570. 


Annotations :-—Expld. Boardman v. Wilson (1868), T. WR. 
a », 57. Refd. Cottoe v. Richardson (1851), 7 Kxch. 















































1450. ——— Payment of rent by lessee—Accepted 
by lessor.|—A. let premises to B. for a term which 
expired at Lady Day, 1858. HK. had underlet 
them for the whole term to C., who continued in 
possession; & 1. afterwards sued him for the 
half-year’s rent accruing at MichacImas, 1858. 
The only evidence to show that B. still continued 
tenant of the premises to A. was, that, after action 
brought, he paid to A. & A. accepted the half- 
year’s rent which would have been due from hit 
assuming his tenancy to have been still subsisting : 
—Held: there was evidence for the jury that B.’s 
tenancy under A. continued, & consequently that 
the action was maintainable.—Lkvy v. LEWIS 
(1861), 9 C. B. N. S. 872; 80 L. J. C. P. 141; 
7 Jur. N. S. 759; 9 W. R. 388; 112 BK. KR. 343, 
Ex. Ch. 


Annotations :—Consd. A.-G. v De Keyser's Royal Hotel, 
ere C. 508. Refd. Hurley v. Hanrahan (1867), 16 


Sect. 4.—WHO MAY GRANT UNDERLEASES. 

1451. Yearly tenant.|—A tenant from year to 
ed may make a lease for twenty-one years.— 

ACKAY v. MACKRETH (1785), 2 Chit. 461; 4 
Doug. K. B. 218; 99 E. BR. 816. 

1462. -|—PIKE v. EYRE, No. 1492, post. 

1453, ———.|—A tenant from year to year, under- 
letting from year to year, has a reversion which 
entitles him to distrain.—CorrTis v. WHEELER 
(1830), 4 C. & P. 196; Mood. & M. 493, N. LP. 
Annotations :—Apld. Oxley v. James (1844), 13 M. & W. 209. 

Mentd. Mercer v. Whall (1845), 5 Q. B. 447. 

1454. .|—OXxLey v. James, No. 1313, ante. 

1455. .|—A tenant from year to year who 
has sub-let to a tenant from year to year, has a 
sufficient reversion to support a distress. 


unexpired period of 











It is a good sub-demise. Provided his original 
tenancy from year to ti 
has al ’ D year continues so long, he 

i Biways a reversion for the indefinite term, 

, hee may continue for years (PARKE, B.).— 
(aca. 2 CzsNe (1847), ane T. O. 8. 207. 

: yearly tenant.) —Ox Ley v. JAME 

No. 1313, ante. a 
1457. Tenant at will.|—An action for use & 

occupation may be maintained by a grantee of an 

renaaane after a recovery in ejectment against a 
nant, who was in possession under a demise from 

year to year, for all rent in his hands at the time of 

notice by the grantee, & down to the day of the 
demise in the e Jectment ; but not afterwards. 

If a tenant at will lease, it determines the will 
(BULLER, J.).-- Birncu ce. Wrigut (1786), 1 Term 
Rep. 378 ; 00 EB. R. 11 ts. 

{nn stations -—Consd. Pultenoy «, Warren (1801), 6 Vos. 73+ 
Re Brindley, Wr p. Hankey (1529), Mont. & M. 247. 
Refd. Donne. Cartwright (1803), 4 Kast, 20: lt. «. Herst- 
monecaux (1827), 7B. & (1.5451; Buokworth v. Stmpson 
(1835), 5 Tyr. 344: Doo d. Chadborn v. Green (1839), 
9 Ad. & KL 654: Brydgosy. Lewis (1842), 8 Q. BL 803; 
Doc d. Clarke r. Smiaridags (1845), 7 Q. 2.9572 Standen 
e Christiias (1847), 9 1. To OO. So 160: Blundell ov, 
Drummond (1848), 4 Jur. 373, nog Cattley a Arnold, 
Banks « Arnald ca. lL Joho. & 2 6425 Withesden 
Overseers ov. Paddington Overseers (2563), 3 2B. & 8, 
993; Do Nicolls «. Saunders (1870), 22 L. TT. 661; 
Horn ev. Bowed, (1912, 8 K. Re US8t AL-G. ee. De Keyser's 
Royal Hotel, [1920] A. CL 608; Wheeler x, eoble 
(1914), Ltd., (2920) 7 Ch. 875 Row Paulson, {1921} 
1 A. (. 271. Moentd. Cholmondeley «. CHnton (1320), 
2 Jac. & W. 1s Doe ad. Fisher »v. Ges (7829), 5 
Bing. 421; Rea St. Giles without Cripplegate (1863), 4 
B.& Ss. 5095 Phillips «,. Homfray (1883), 24 Ch. DD. 439, 
1458. --—- As against himself.}---C., the pur- 

chaser of Jand, was let into possession before 
execution of a conveyance. Ee let in his son as 
tenant at will. The son occupied, & built a cottage 
on, the land. Afterwards C. took a conveyance 
from the vendor; &, some time after, he mortgaged 
the Iand. The son continued to oeeupy the 
premises in all respects as at first, till his death, 
which happened within twenty-one years of his 
entry. The son’s widow continued to occupy till 
the expiration of twenty-one years from her 
husband's entry: JIeld: an action of ejectment 
afterwards brought against her was barred by 
Real Property Limitation Act, 1833) (c. 27), 
ss.2, 7; forthe tenancy ut will was not determined 
by the father’s taking a conveyance ; &, if it had, 
in point of law, been so determined by that event, 
or by the mtge., a tenancy by sufferance must be 
deemed to have commenced from such determina- 
tion, there being no evidence of a new tenancy at 
will; & the tenancy, altogether, liad continued 
more than twenty years from the end of the first 
year. ; 

A tenant at will cannot, as against the landlord 

to whom he is tenant, constitute another person 

tenant at will; but he can make a tenant at will 
as against himsclf (PATTESON, J.). -Dok d. GooDy 
vy. CARTER (1847), 9 Q. B. 863; 18 La J. Q. B. 306 ; 

gL. 7. O. 8.400; Lt Jur, 285; 115 FE. R. 1505, 

_innotations :—Mentd. Doo d. Cartor v. Barnard (1649), 18 
L. J. Q. B. 306; Doo d. Palmer vr. Kyre (1841), 17 Q. H. 
356 5 Yiandalt v. Stovens (1853), 2K. & B. 641; Wimble- 

don & Putney Commons Conservators v. Nicol (1804), 10 

4 


T. 2. RR. 247. 

1459. -—-—- Asagainst landlord.} -Durd. Goopy 
uv. CARTER, No. 1453, ante. ; 

1460. Tenant at sufferance.}—- kjectment may be 
brought by a mtgec., without giving notice to quit, 


against one who was Jet into possession ae tenant 


ene tered 





tenet ee SE eee hema ee Se 


his lease :— Held: ; Kenny, (1020) V. L. BR. 290.— AUS. 


PART IV, SECT. 3, SUB-SECT. 2. in an action for spechic perfurmance & PART IV. SECT. 4. 


1446 1. Whether an assignment—In- | decree woul 
tention of parties.}—A leasee entered 


d be made in such form 

. Tenant for determinate pertod.j-- 
as to give effect to the intention of the aml cheered ee ee 
earn eat ar tape es ihe shed sot eldeat of a tenancy at 


into a parol agreement for a sub- | parties to ae 
lease, which was partly performed, for with  peaeter tons oe ey a reot fur a determinate period when 


period co-extensive with the full 
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Seot, 4.—Who voy grant underleases. Sect. 5: 
Sub-sects. 1 & | 


from year to year by the mtgor., after the mtge. 
made to the original mtgee., but before the assign- 
ment of it to the lessor. 

A mtgor. is no more than a tenant at sufferance, 
not entitled to notice to quit; & one tenant at 
sufferance cannot make another. Deft. never 
had any possession under the mtgee. from whence 
any tenancy could be inferred, & therefore was not 
entitled to any notice. He could not be said to 
have any possession under the mtgee., if the mtgor. 
had no authority to let (LORD ELLENBOROUGH, 
O.J.).—THUNDER d. WEAVER v. BELCHER (1803), 
3 East, 449; 102 E. R. 669. 
Annotations :—Consd. Gibbs v. Cruikahank 


C. P, 454. Mentd. Walmsley v. Milne (1 eS 


70 B.N.8. 
115; Jones v. Mills (1861), 10 GC. B. N. 8. 788; Thorp v. 
aay 1866), 12 Jur. N. S. 741; Simmons v. Crossley, 
[1922] 2 K. B. 95. 


1873), L. R. 8 


Sect. 5.—INSPECTION OF HEAD LEASE BY 
UNDERLESSEE. 


SuB-sEcT. 1.—IN GENERAL. 

1461. Right of underlessee to call for head lease 
——Waiver of right—Subsequent production showing 
pai of title..—_WARREN v. RICHARDSON, No. 712, 
ante. 

1462. ——.]—-GosLiNnG v. WOOLF, No. 602, ante. 

1468. Failure to inspect.|—-CossErR v. COLLINGE, 





No. 1469, post. 
ae -|—PARKER v. WHYTE, No. 1516, post. 


b-term longer than original term— 
Sub-lessee’s right to compensation.]—A. agreed to 
take an underlease for whatever term B. held. 
By mistake of B.’s solr. the underlease purported 
to grant a term seven years longer than that B. 
held. The underlease contained the usual qualified 
covenant for quiet enjoyment. <A. entered into 
possession & held it until nearly the end of B.’s 
real term. Then B.’s exors., finding out the 
mistake, wrote to A. that they would be obliged to 
require him to give up Poe at the end of the 
term which B. really held. A. procured a fresh 
lease from the ground landlord at an increased 
rent, & claimed the amount of such increased rent 
for the seven years as damages for misrepresenta- 
tion & breach of the covenant for quiet enjoyment : 
—Held: it was the duty of A. to look at the original 
lease, & not having done so he could not recover 
damages for the common mistake.—BESLEY v. 
BESLEY (1878), 9 Ch. D. 103; 88 L. T. 844; 42 
J.P. 806; 27 W. R. 184. 

Annotations :—Consd. Palmor v. Johnson fare rg 13 Q. B. D. 


351. Apprvd. Clayton +. Loech (1889), 41 Ch. D. 103. 
Refd. Tolle v. Baker (1883), 11 Mentd. 


S B. D. 255. 
Allon v. Richardson a it 13 Ch. D. 524; Debenham v. 

Sawbridgo, [1901] 2 Ch. 98. 

1466. J—L., a leaseholder, 
believing that her term had thirty years to run, 
agreed in writing with C. to grant him a lease for 
twenty-one years, nothing being said about com- 
pensation for misdescription. . did not investi- 
gate the title, but took an underlease for twenty- 
one years. In the following year he discovered 
that L.’s term had only about fourteen years to 
run, & he claimed compensation. L. offered to 
pre & fresh lease for the residue of the term, less 

days, but declined to give compensation. 
C. thereupon brought his action for rectification 
of the lease & compensation :—Held: as the 
compensation was claimed in respect of a defect 
of title which C, might have discovered before he 


the contract 
subject, as ft ts of an eatate for life.— 











letting is silent on the | VENKaTasamMYy Naick v. MUTHUVIJIA 
RaGunaba Rani Ka 
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took his lease, & there was no contract as to 
compensation, he was not entitled to compensation 
after it. YTon v. Lepon (1889), 41 
Ch. D. 103; 61 L. T. 69; 37 W. R. 663, 0. A, 

Annotations :-—Reld. Baynes v. Lloyd, [1895] 1 Q. B. 820. 

Mentd. Debenham v. Sawbridge, [1901] 2 Ch. 98 ; Saunders 

v. Cockrill (1002), 87 L. T. 30. 

1467. ——— Notice—Whether binding—Express 
notice.|—Deft. advertised two houses to be let on 
lease, & stated that they would be “ suitable for a 
private hotel or boarding-house.”’ Pltf. entered 
into negotiations, which resulted in his an 
agreement for an underlease of the houses. ltf. 
expressed his desire to make communications 
between the two houses, & the agreement in terms 
Peder for such alterations upon the premises. 

eft.’s lease from the superior landlord prohibited 
the alterations contemplated by pltf., & after 
pltf. took possession, & had commenced the 
alterations, they were interrupted for fifteen weeks 
by the Hieag landlord, who subsequently 
sanctioned them. Pltf. sued deft. for damages for 
the period during which the opening of his business 
had been so delayed :—Held: pltf. having been 
informed of the covenants in deft.’s lease, & 
having agreed to take the risk of the superior 
landlord’s interference, judgment must be entered 
a deft.— Brooks v. ToLpuTT (1884), 1 T. L. R. 





Constructive notice.|—See Nos. 
1469-1482, post. 

1468. Agreement providing for inclusion of 
particular restrictive covenant—Representation of 
ability to include such covenant.|—-Where, in an 
agreement for the lease of a house to be granted by 
defts. to pltf., it was stipulated that the lease 
should contain the usual covenants between land- 
lord & tenant, & that the house should not be 
converted into a school, it is immaterial whether 
pltf. had or had not notice that defts. derived 
their title under a lease from another person, 
because the agreement amounts to a representation 
on the part of the defts. that they were at liberty 
to grant a lease conformably to the terms of the 
agreement.—VAN v. CORPE (1834), 3 My. & K. 269 ; 
6L. J. Ch. 208; 1 Jur. 101; 40 E. R. 102. 
Annotations :—Consd. Porter v. Drew (1880), 5 C. P. D. 143. 


Mentd. Paris v. Hughes (1836), 1 Keen, 1; Steed v. Oliver 
(1847), 5 Ilare, 492. 


SuB-sEcT. 2.—CONSTRUCTIVE NOTICE. 


1469. What amounts to—Opportunity of inspec- 
tion.|—It is the duty of a person contracting for 
an underlease to inform himself of the covenants 
contained in the original lease; &, if he enters 
& takes possession of the property, he will be bound 
by those covenants. 

Where the original lease contained unusual 
covenants, & deft. entered into an agreement with 
pitf. for an underlease, & took possessioh of the 
premises, no reference to covenants being made 
in een adage but Nplate ae had an 
opportunity of inspecting the original lease :— 

ald : deft. was bound to accept a lease with the 
unusual covenants contained in the original lease. 
—CossER v. COLLINGE (1832), 3 My. & K. 288; 1 
L. J. Ch. 180; 40 E. R. 108. 

yde v. Warden (1877), 3 Ex. D. 72. 


Annotations :— H 
Consd. Porter v. Drew (1880), 5 C. P. D. 143; Re White & 
Smith’s Contract, (1896) 1 Ch. 637. Reftd. Hargraves v. 
Rothwell pag .J. Ch. 118; Smith e. Capron (1849), 
7 Hare, 185; Brumfit ». Morton (1857), 30 L. T. O. 8. 
98; Reeve e. Borders (1865), 20 Q. B. D. 623; Molyneux 
v. Hawtrey, (1903] 2 K. B. 487. 


(aliage KULANDAPURI NATCHIAR) (1869), 


THAMA NaTCHiIaR | 5 Mad. 227.— IND. 
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e]—(1) Where a parol contract 
is made for the grant of an underlease subject to a 
question of title, possession taken with the know- 
& consent of the grantor is not of itself a 
waiver of an objection to title by the grantee, but 
it is only evidence of the acceptance of the title, 
which may be rebutted by other circumstances. 
(2) Upon an agreement to grant an underlease 


1470. 








le 


the grantee constructive notice of the 


TO- 
visions of the original lease only when he has iad 
a fair opportunity of ascertaining what they were. 
(3) Where a lessor, being himself a tenant for 
years, grants to his sub-lessee the residue of his 
interest from the termination of the existing sub- 
lease, the grant operates as an interesse termini, & 
the existing sub-lease does not merge; & a right 
of re-entry contained in the original lease would 
still exist & enable the lessor to re-enter for breach 
of covenant.—Semble : where two pieces of land are 
demised by one lease containing a power of 
re-entry over both, & afterwards the reversion in 
one of them is assigned to the lessee, the right of 
re-entry remains intact over the piece of land of 
which the reversion remains vested in the lessor.— 
ETLYDE v. WARDEN (1877), 3 Ex. D. 72; 47 L. J. 


Q. B. 121; 37 L. T. 567; 26 W. R. 201, C. A. 


Annotations :—As to 
Q. B. D. 523. Folld. éte White & 
[1896] 1 Ch. 637. 

K. B. 487. 


96; Barrow v. Isaacs, [1891] 1 7 
Refd. Burford vw. Unwin (1885), Cab. 
vw. Tavior (1891), 60 L. J. Q. B. 556; 
[1904] 1 K. B. 698; 
Generally, Mentd. Evans v. Davis (1878), 10 Ch. 
Fee Davis & Cavey (1888), 58 L. J. Ch. 14 
Telegraph Co. v. Dent, [1899] 1 Q. B. 835; 
Oates (1900), 45 Sol. Jo. 119. 


B. 417. 
Kl. 494 ; 


1471. By what covenants underlessee bound— 
Usual covenants.j]—-(1) A party who enters into 
an agreement for an underlease, without inquiring 
into the covenants of the original lease, has con- 
structive notice of all usual covenants in the 
original lease. Qu.: whether he has such notice 


of unusual covenants. 


(2) Where a party entered into an agrecment 
with a lessee for an underlease, & informed him 
of the nature of the business which he meant to 
carry on in the premises, & the lessee did not 
apprise him that there was a covenant in the 
original lease prohibiting such business, the silence 
of the lessee was equivalent to a representation 
that there was no such prohibiting covenant.— 
FLIGHT v. BARTON (1832), 3 My. & K. 282; 40 


K. R. 108. 

Annotations :—As to (1) Refd. Porter v. Drew (1850), 4 
Cc. P. D. 143. As to (2) Refd. Morley v. Clavering (1860), 
29 Beav. 84. 

1472. ——.]—The lessee of a house con- 
tracted to grant an underlease to deft. The lease 
contained a covenant not to exercise any obnoxious 
trade. In the absence of evidence of express 
notice of the covenant :—Held: notice of the 
existence of the lease did not imply notice of the 
contents of the lease, except of usual covenants ; 
& the covenant in restraint of trade was not a 

covenant.— WILBRAHAM v. LIVESEY (1854), 

18 Beav. 206; 2 W. R. 281; 52 E. RB. 81. 

Annotation :—Reld. Reeve v. Berridge (1888), 20 Q. B. D. 
14738, ——  ——--.]—-_MELZAK v. LILIENFELD, No. 











1514, post. 

1474. Unusual covenants.j — CossER v. 
CoLr1inae, No. 1469, ante. 

1475. ——.J—-FuicHT v. BARTON, No. 
1471, ante. 


1476. ——- ———.]—MELZAK v. LILIENFELD, No. 


1514, post. 
































(2) Apld. Reeve v. Berridge (1858), 20 
Smith’s Contract, 
Consd. Molyneux v. Hawtroy, [1903] 2 
Refd. Wilmott v. Barber (1880), 15 Ch. D. 
ls to (3) 
Bishop 
Harman v. Ainslie, 
Lewis v. Baker, [1905] 1 Ch. 46. 
DD. 747; 
3; Kastern 
Doughert¥ v. 
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BATT, es. ee 
1471, ante. ]J—F.icur v. Barron, No. 
1478, 
No. 1472, ante. 


1479. Restrictive covenants.|—.A. reed 
to grant a lease to B., who knew that "i held ander 
a leasehold title :—-Held: B. must be deemed to 
have known that A. could only grant a leaso with 
such restrictions as those under which he held. 
Specific performance of an undvrlease refused, the 
intended lessee having, with notice, committed 
weal eres — have os a forfeiture of the 
original lease.—LEWIs v. Bonp (1853), 2b. 
85; 52 E.R. 34. oe area 


Annotations :—Consd. Rankin v. Lay (1860), 2 De G. F. & J. 





——.] — WILBRAHAM v. LIVESEY, 











65. Refd. Coatsworth v. Johuson (1886), 54 L. T. 320. 

1480. —-—.] —CLEMENTS v. WELLES. No. 
1517, post. 

1481. -—-—- .J— Pltfs. were the owners of 


the reversion of the fee simple of a house, & also 
of adjoining premises, & they sued A. & his son 
13. to restrain them from using the house in such 
a way as to cause a breach of a restrictive covenant 
contained in a lease thereof granted by pltt.'s 
predecessor in title. The house was vested in B. 
for a term under an underlease which had been 
assigned to him. It was not shown that A. had 
any estate, legal, or equitable, in the house, but 
there was evidence to show that he .was in sub- 
stance managing the business carried on there, 
in which B. took part. The judge was of opinion 
that B. was a trusteo of the underlease for A., & 
granted an interim injunction against both of 
them. A. appealed, alleging that he had ono 
estate or interest in the house, & that an injunction 
could not be granted against him: -ffeld: 
although the exact business relation that existed 
between A. & B. was not clearly established vet, 
there was sullicient evidence to show that A. had 
considerably more to do with the business than he 
would have the ct. believe; & if A. was not 
actually a tcnant at will, or with some other 
interest in the premises, he was there managing 
the business & carrying it on with notice of the 
restrictive covenant in the lease; also, without 
treating A. as equitable owner, he was in vccupa- 
tion, & that was enough to aifect him with notice. 
—MANDER v. FALCKE, [1801] 2 Ch. 554; 65 [. T. 
Pan tract, (1905) 1 
rs ins Niabet & P "Contract, b 
Oe a Paihia ee ace beuiuiiic Saxedtinedt be. 

(1921), 38 ‘1. LL. RO OLST. 

1482. ——-— -—-.] --By a lease dated Dec. 20, 
1897, D. demised certain premises to C., who 
covenanted for himself, his exors., administrators, 
& assigns (iter alia) not to use or occupy the same 
or any part thereof ag a dwelling-house or sleeping 
place, or to use the same so as to cause & nuisance, 
annoyance, or damage to the owners or occu iers 
of the offices or rootns on the same house or ad on: 
i houses, & not to carry on any noisy 
de aicnous trade, & also not to do or suffer to be 
done upon the demised premises or any part 
thereof anything which might render any increased 
or extra premium payable for the insurance of the 
premises against fire, or which might make void 
or voidable any policy for insurance. There was 
also a covenant not to assign without licence. In 
Aug. 1903, G. assigned to E. with the lessor's 
consent, & on Oct. 18, 1904, EB. sub-demised to 
D. On Nov. 12, 1904, the lessor consented to the 
underlease, but no explanation of what waa 
intended to be done was given him, & no copy of 
the eement was shown. The sub-lessee ex- 
hibited & sold an incandescent lamp in which 
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Sect. 56.—Inapection of head lease by underlessee: 
» £ Sub-sect.2. Sects. 6, 7,8 & 9.) 


etrol was used. The insurance co. at the expira- 
ion of the period for which the premises were 
insured refused to renew, & ealage ber negotiations 
were entered into for the renewal of the Insurance 
at 12s. 6d. instead of 2s. Pe cent. they fell through. 
The lessor now applied for an injunction restrain- 
ing the sub-lessee from breaking the covenants :— 
Held: deft. must be restrained by injunction from 
using the premises in a manner prohibited by the 
lease of which he had constructive notice.—TEAPE 
v.. DOUSE (1905), 92 L. T. 319; 21 T. L. R. 271; 
49 Sol. Jo. 283. 
See, also, No. 600, ante. 


Sect. 6.—EFFECT OF PROVISION FOR LIKE 
COVENANTS IN UNDERLEASE. 

1483. Covenant to pay ground rent.|—Testator 
possessed of leasehold property, by his will, gave 
the same to A. & B., upon trust to pay the rents 
to his wife for life, & after her decease he gave the 
same to A. for all his interest therein, subject 
nevertheless & upon condition that he should 
grant & execute an undcrlease of two of the houses 
unto B., for the residue of testator’s estate & 
interest therein, wanting eleven days, at the yearly 
rent of £5 & containing covenants similar to those 
contained in the lease under which testator held 
the premises. A. & B. survived testator, but B. 
died in the lifetime of the widow :—Held: B.’s 
exor. was entitled to the underlease, but the under- 
lease ought to contain a covenant by the exor. to 
pay the ground rent.—TAYLOR v. COOPER (1846), 
8 L. T. O. 8. 184; 10 Jur. 1078. 

1484. Covenant not to assign without lessor’s 
permission—Name of underlessor to be inserted in 
underlease—As person whose permission required.} 
—WILLIAMSON v. WILLIAMSON, No. 1518, post. 

1485. ——— Covenants agreed to be inserted with- 
out modification.|—Pitf., who was lessee of part 
of the Pe of a hospital, agreed with deft. to 
grant him an underlease ‘‘to contain all usual 
covenants, including a covenant not to assign or 
underlet without the consent of pltf., such consent, 
not to be withheld if the proposed assignee or 
tenant be respectable & responsible, together with 
such other covenants, clauses, & provisoes as are 
contained in the lease under which the premises 
are held.’”’ The original lease contained a covenant 
that if any dispute relating to the demised premises 
should arise between the lessee & any other tenant 
of the hospital, it should be referred to the arbn. 
of the hospital; that the lessee, his exors., ad- 
ministrators, or assigns would not assign or sublet 
without the licence of the hospital; that all 
demises & assignments of the demised premises 
should be prepared by the solrs. of the hospital :— 
Held: the covenants in the original lease were not 
to be taken as models & inserted into the under- 
lease with the names of the underlessor & under- 
lessee substituted for the names of the original 
lessors & lessee respectively, but pltf. was entitled 
to have them inserted without modification, so as 
to bind the underlessee to refer disputes with 
tenants of the hospital to the arbn. of the hospital, 
not to assign or underlet without the consent of 
the hospital, & to have his demises & assignments 
prepared by the solrs. of the hospital.—Haywoop 
v. SILBER (1885), 30 Ch. D. 404; 54 L. T. 108; 34 
W. R. 114, 0. A. 


1486. Covenant against carrying on Haglan} 
trade—Not eontained in head lease.|-—T. agreed 


LANDLORD AND TENANT. 


in writing to take an underlease of two houses, 
subject to existing tenancies, the covenante to be 
similar to those in the original lease. T. died 
before the underlease was executed, but there 
was some evidence to show that he had seen & 
approved of the draft of the underlease which 
contained a covenant, not in the original lease, 
against carrying on the business of a grocer in 
either of the houses. The tenant of one of the 
houses had an agreement for a lease to contain the 
restrictive covenant. On bill filed against T.’s 
administrator for specific performance of the 
agreement, & a declaration that T. had accepted 
the underlease in the form of the draft :—Held: 
the administrator could not be compelled to accept 
an underlease containing the restrictive covenant. 
—SNELLING v. THOMAS (1874), L. R. 17 Eq. 308 ; 
43 L. J. Ch. 506. 

1487. Covenant by lessee to deliver up trade 
fixtures—Underlessee covenanting to deliver up 
landlord’s fixtures.|—PoORTER v. DREW, No. 1521, 


ost. ; 
. 1488. Covenant in head lease giving lessor power 
to determine—No unrestricted covenant for title— 
On quiet enjoyment.|—-HoarE v. CHAMBERS (1895), 
11 T. L. R. 185. 

What are usual 
Sect. 2, post. 


covenants.|—See Part XIl., 


Sect. 7.—DURATION OF UNDERLEASE. 


1489. Undertenant holding over after determina- 
tion of original lease.|—-A., being in possession 
under a lease for years, underlet the premises from 
year to year to defts., who knew the extent of 
A.’s interest. Pltf. afterwards took a lease of the 
same premises, expectant on the determination 
of A.’s term: & defts., after the determination 
of A.’s term. continued in possession for a quarter 
of a year, when they paid the rent for that period, 
& claimed to give up the premises. In an action 
for use & occupation for a subsequent period :— 
Held; there was no evidence of a tenancy con- 
tinuing beyond that quarter of a year.—FREEMAN 
v. JURY (1826), Mood. & M. 19, N. P. 

Annotations :—Refd. Woodcock v. Nuth (1832), 8 Bing. 170 > 

Bayley v. Bradley (1848), 5 C. B. 396. 

1490. .|—Pltf. being possessed of a term of 
years of which two years remained unexpired, 
demised to deft. for the remainder of his term 
minus three days. By the agreement of demise, 
deft. was to pay one hundred guineas for the 
fixtures, & a further sum if he agreed with the 
superior landlord for a longer term. Deft. 
remained in possession for about three-quarters 
of a year after the expiration of the original term, 
& paid the superior landlord for so doing at a 
~ her rate than the rent under the lease. There 
was an interview between deft. & the original 
landlord at which the subject of a renewal was 
discussed, but the landlord proved that they came 
to no agreement personally, & that he referred the 
deft. to his solr. :—Held: deft. appeared to have 
remained in possession only as tenant by 
sufferance, & pltf. was not entitled to the further 
sum.—SIMKIN v. ASHURST (1834), 1 Cr. M. & R. 
261; 149 E. R. 1078; sub nom. SIMPKIN v. 
AsHuRST, 4 Tyr. 781. 

1491. Underlessee holding over after determina- 
tion of original lease.|—B. holding land of A. for 
a term of years, underlet part to C. from year to 
year. At the expiration of the term B. agreed 
with A. to hold on from month to month :—Held: 
in the absence of any new agreement between B. 
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& C. the tenancy from year to year continued.— 
PEIRSE v. SHARR & CLAUGHTON (1828), 2 Man. & 
Ry. K. B. 418; sub nom. PEARCE v. SHARD, 6 
L. J. 0.8. K. B. 354. 

1492. During continuance of original lease.]— 
A demise by a tenant from year to year to another, 
also to hold from. year to year, is, in legal operation, 
a demise from year to year during the continuance 
of the original] demise to the intermediate landlord, 
& is properly so described in pleading, although 
at the time of making the contract no such quailifi- 
cation is mentioned.—-PIKE v. EYRE (1829), 9 
B. & C. 909; 4 Man. & Ry. K. B. 661; 8L.J.O.S8. 
K. B. 69; 109 E. R. 338. 

Annotations :—Refd. Price v. Williams (1836), 1 M. & W. 

6; Oxley v. James (1844), 13_M. & W. 209; Weller v. 

Spiers (1872), 26 L. T. 866. Mentd. Cattley ». Arnold, 


Banks vw. Arnold (1859), 1 John. & H. 651; London & 
oy eer aoe & Discount Co. v. Drake (1859), 6 


ee ——.] — WELLER v. SPIERS, No. 284, 
ante. 

1494. If underlessee should so long live.|— 
S., a lessee of a house for a term of eighty years, 
which had fifty-nine years to run, agreed to let 
the same to K. at a fixed rent. The duration of 
the underlease was not specified; but the agree- 
ment went on to say that S. agreed to let K. have 
a lease at the same rent ‘‘ at any period he may 
feel disposed ;’’ & further agreed ‘‘ not to molest, 
disturb, or raise the rent of ’’ K. ‘‘ after his having 
laid out money in improving the premises.’’ K. 
did not at the time of the agreement know the 
nature of the interest of S. in the property. K. 
having gone into & remained in possession, & 
having laid out money in improving the premises, 
& the lease having over twenty years to run :— 
Held: K. was entitled only to an underlease for 
the residue of the term, less one day, if he should 
so long live.—KUsEL v. WATSON (1879), 11 Ch. D. 
129; 48 L. J. Ch. 413; 27 W. R. 714, O. A. 
Annotations :—Consd. Austin v. Newham, [1906] 2 K. B. 

167. Refd. Cheshire Lines Committee v. Lewis (1880), 
60 L. J. Q. B. 121. 

1495. .]—In a tenancy from year to year 
there is no implied covenant for quiet enjoyment 
against eviction by title paramount on the deter- 
mination of the landlord’s interest, & if, on such 
determination, the tenant is evicted by the superior 
landlord, he has, in the absence of an express 
agreement, no claim against his landlord for 
damages for such eviction by the superior land- 
lord.—ScHWARTZ v. LOCKET (1889), 61 L. T. 719; 
38 W. R. 142, D. C. 

1496. Lease by tenant for life.|—Where a party 
had become tenant from year to year of premises, 
to a person who was only tenant for life, the tenant 
for life died, & the undertenant’s interest having 
ceased thereby, he did no act whereby to continue 
possession or to surrender it. Afterwards he had 
another lease made to him, but did no act either as 
to any entry under it, or taking possession :—— 
Held: without it he had no sufficient possession, 
either actual or constructive, to maintain trespass 
against a wrongdoer.— BROWN v. NoTLey (1848), 3 
Exch. 219; 18 L. J. Ex. 39; 12 L. T. O. 8. 222; 
154 EK. R. 823. 








Sect. 8.—RENEWAL OF UNDERLEASES. 
See Part 1X., Sect. 2, sub-sect. 13, post. 


PART IV. SECT. 7. sub-Iet to defts., 


During conti riod :— 
14921. yuance Oo nal definite pe 
lease.}—A tenant by oral pe oe a expired upon the 


definite period, over three years, ‘euancy expired.— 
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1497. Liability of lessee—For breach of covenant 
by underlessee—Injunction.|-A., the proposed 
lessee of premises, underlet them to a tenant, who 
again, without the knowledge of the lessee, under- 
let them to a person who carried on the trade of a 

mock auction.” In the lease subsequently 
granted there was a covenant against carrying on, 
or permitting to be carried on, any offensive trade. 
Upon a bill to restrain the carrying on of the trade 
as a breach of the covenant: Held: without 
determining the question as to whether it was an 
offensive trade, plitf. was not entitled to relief. — 
hoa v. TAYLOR (1862), 27 J. P. 363 11 W. RR. 
1498. ——- ——_- —_—- Lessee underletting with 
knowledge of contemplated breach.|—Where the 
covenantor underlets to a person who, to his 
knowledge, contemplates a breach of the covenant, 
& yet does not provide in the underlease against 
such breach of covenant, he is a proper party to a 
suit for an injunction to restrain the breach, & is 
liable to pay the costs of the suit. -MITCUELL t. 
STEWARD (1866), L. R. 1 Eq. 5403 35 Ld. Ch. 


303; 14 1. T. 181; 380 J. P. 8585 14 W. It. 
453. 
Mentd. Knight 1. Simmonds, [ES06] 2 Ch. 
294, 
1499. ——— ---— ——-- Lessee representing act 


complained of might be done.| A lease of a house 
was granted to B., which contained a covenant 
against ‘ any art, trade or business” being carried 
on upon the premises. 1. sub-leased the house 
to C., & by an inadvertence on the part of B., the 
sub-lease contained a clause permitting C. to carry 
on his business of a music teacher on the premises ¢ 
—Held: T3. was properly made a party to an 
action to restrain the breach of the covennnt. — 
TRITTON v. BANKART (1887), a8 reported in 6 
L. T. 306; 85 W. R. 474; 8'T. LR. 120. 

1500. —-—- To perform covenants in head lease 
—Underlease with option to purchase term.|---By a 
written agreement between the holder of an 
emphyteutic lease of land in Quebec & a sub- 
lessee from him, it was agreed that the holder 
should be obliged to give to the sub-lessee a deed 
of sale of all his rights under the lease when the 
sub-lessee had paid to him two hundred dollars, 
& that thereupon the sub-lessee should enter into 
full proprietorship of the sroperty, subject to i 
payment of the cap yicdtie rent. The ae 
lessee paid the two hundred dollars & rou. al 
in possession. after the termination of the empny- 
teutic lease, but there was no deed of sale. sag 
action by the lessor against the sub-lessor ot 
possession, rent, & damages for breach of covenant: 
—Held: upon the true construction of the agrec- 
ment the sub-lessee had merely ao He ion to pur- 
chase the emphyteutic lease, é& the sub-lessor 
remained liable to perform the covenants on 
taiaed in it.—-LAMPB8ON 0. QUEBEC (CHT Y), (t a 
1 A. C. 204; 90 L. J. P.O. 205 121 L. T. 456, 
P. C. 

hase 

01. Liability of lessor---Agreement to purc 
barlaings at valuation—Underlease in breach of 
covenant—Bulldings erected by underlessee.| : 
Applt. let an estate in Fiji to resp. for pepe ss 
ten years, & co venanted that at the end of na 
he would purchase ** by valuation buildings erec 





1889 e 17 QO. Ik. 620.—-CAN. 
1901), 1 8 KR. N.&. W. 16; 
r) 8. Ww. WwW. N. 22. — AUB. 


but not for any 
Id: thelr term 
day the original 
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Sect. 9.—Relations between lessor and lessee. Sect. 
10: Sub-sects. 1 & 2, A.] 


by the said lessee,”’ with a reference to arbn. if the 
parties were-unable to agree the valuation. Resp. 
covenanted not to transfer the demised premises 
without the written consent of applt.; but, in 
breach of that covenant, he sub-leased for the 
entire term, there being similar covenants in the 
sub-leuse. At the end of the tewn, applt. having 
resumed possession, resp. sued him to recover the 
value -f buildings erected by the sub-lessee. 
There had been no agreement as to the amount 
of the valuation, and no arbn.: —Held: (1) the 
action failed, since upon the true construction of 
Bppie covenant resp. could not recover in the 
absence of an agreement, or an award, as to the 
amount of the valuation; but (2) the buildings 
were within the covenant & an arbn. should be 
directed, since resp. was bound by contract to the 
sub-lessees in respect of them, & the fact that the 
sub-lease was in breach of resp.’s covenant was 
not material, there being no proviso for aan Ae 
HALLEN v. SPAETH, [1923] A C. 664; 92 L. J.P. C. 
181; 129 L. T. 803, P. C. 


Sect. 10.—RELATIONS BETWEEN LESSOR AND 
UNDERLESSEE. 


SuUB-SEcCT. 1.—IN GENERAL. 


1502. No privity of estate..—ANoN. (1540), Bro. 
N.C. 1; 738 E. R. 847. 

1503. -]—So if a tenant for thirty years 
makes a lease for ten years, & both of them sur 
render to him in the reversion in fee, the surrender 
is good for both the estates, & yet the lessee for 
ten years could not surrender by himself for want 
of privity, but when the other joined with him, 
his surrender shall be taken in law to precede, & 
the surrender of the lessee for ten years to follow, 
so that the same shall be good (per Cur.).—PARA- 
ae v. YARDLEY (1579), 2 Plowd. 539; 75 E. RH. 
Annotations :—Mentd. Cheny & Smith’s Cage (1590), 1 Leon. 

215; Boroughe’s Case (1596), 4 Co. Rep. 72 b; Bredon’s 

Case, Gardiner v. Bredon (1597), 1 Co. Rep. 67 b; D 

mole v. Glyles (1609), 2 Brownl. 308; Manning 

1609), 8 Co. Rep. 94b; Roberts v. Roberts (1613), 2 

Sulst. 123; Blamford v. Blamford (1615), 3 Bulst. 98 ; 

Thurman v, Cooper (1618), Poph. 138 ; Howard v. Norfolk 

(1681), 3 Cas. in Ch. 14; Hitchins v. Basset (1688), 1 

Show. 537; Fisher v. Wigg hat 1 Ld. Raym. 622; 

Idle v. Cooke (1705), 2 Ld. . 1144; Darbison v. 

Fr - 18; Young v. Holmes 
eB ee 70; Ulrich v. Litchfield (1742), 2 Atk. 

72; D aye & Sele v. Guy (1802), 3 East, 120; 

Doe d. Hayes v. Sturges (1816), 7 t. 217; Sherratt 

v. Bentley (1834), 2 My. & K. 149; Newlands v. Palmer 

(1849), 13 L. T. O. S. 116. 

1504. ———.]—-Hauu v. Ewin, No. 1515, post. 

1505. ———.]—-SoutH or ENGLAND DAiRIEs, 
Lrp. v. BAKER, No. 1532, post. 

1506. Surrender of underlease.|——PAaRAMOUR v. 
YARDLEY, No. 1508, ante. 

1507. -|—A lessee of certain premises 
mortgaged them by sub-demise for the residue of 
the term less the last day which he covenanted to 
hold in trust for the mtgee. The mtgee. entered 
into possession of the premises. The mtgor. 
died intestate & insolvent. The mtgee. assigned 








LANDLORD AND TENANT. 


his interest in the premises. The assignee desired 
to surrender his interest, but difficulties arose from 
the existence of the outs ingday. The assignee 
applied for administration of the estate of the 
mtgor., limited to the outstanding day :—Held : 
on proof of due citation of the next of kin, the 
grant might be made as asked for.—JIn the Goods of 
KINGWELL (1899), 81 L. T. 461. 

1508. Whether affected by assignment.|—An 

action will lie by the assignee of a reversion for 
ears against an underlessee on a covenant to 
eave the premises in repair.—MATURES v. WEST- 
woop (1598), Cro. Eliz. 599; Gouldsb. 175; 78 
K. R. 842; sub nom. MATHURIS v. WESTRORAY, 
Moore, K. B. 527; subsequent proceedings, sub nom. 
MATURES v. WESTWOOD, Cro. Eliz. 617. 
Annotations :—Refd. Vandeput v. Lord (trie), 1 Stra. 78; 

Wright v. Burroughes (1846), 3 C. B. 685. 

1509. Forcible eviction of underlessee by lessee— 
At end of lessee’s term-——Whether lessor entitled to 
possession—Notice.|—If my lessee covenants, at 
the end of his term, to deliver possession to me, 
& in order to do so forcibly evicts one to whom 
he had sublet for a longer term, & I take possession 
without notice, surely I can keep it; at least at 
the common law I could (BRAMWELL, B.).— 
HOoopER v. LANE (1857), 6 H. L. Cas. 443; 27 
L. J. Q. B. 75; 30 L. T. O. S. 88; 3 Jur. N.S. 
1026; 6 W. R. 146; 10 E. R. 1368, H. L. 
Annotations :—Retd. Re London Celluloid Co. (1888), 39 

Ch. D. 190. Mentd. Bateman v. Freston (1861), 3 E. & K. 

578; He Freston, Kr p. Freston (1861), 3 De G. F. & J. 

612; Ockford v. Freston, Chapman v. Same (1861), 6 

H. & N. 466; Tyne Improvement Comrs. v. General 

Steam Navigation (1866), 8 B. & S. 66. 

1510. Power of underlessee to enforce pro- 
visions of underlease—As against lessor.]|—The 
lessce of a house agreed to underlet a portion of it 
at less rent than he paid & taking a premium, & 
the provisions of the agreement differed in material 
respects from those of the lease. The underlessee 
paid the premium & took possession under the 
agreement. The lessee afterwards became bkpt. ; 
his trustee in bkpcy. disclaimed the lease; & the 
lessor commenced an action of ejectment against 
the underlessee. Upon bill filed by the under- 
lessee to restrain the action of ejectment & com- 
pel the lessor to grant him a lease in accordance 
with the terms of his agreement with the lessee :— 
Held: the underlessee had no equity to compel the 
lessor to grant him a lease in accordance with the 
terms of the underlease, & bil dismissed with 
costs.—TAYLoR v. GILLOTT (1875), L. R. 20 Eq. 
682; 44 L. J. Ch. 740; 32 L. T. 795; 24 W. R. 

. Smalley v. Ha 


65. 

rereuvuawures « —Distd e (1881), 7 Q. B. D. 

Refd. Wood v. Hayes (1885), 1 T. i R. sor? 

1511. Winding-up order obtained by lessor— 
Effect on rights of underlessee.]|—Where the owner 
of the reversion of a theatre having by an order in 
a winding-up of a co. obtained the lease & property 
of the theatre, the lessee of property boxes & 
stalls brought an action, asking for an injunction 
to restrain the reversioner from preventing pitt. 
from having access to his boxes & stalls :—Held: 
the order in the winding-up did not affect the 
Cane of third parties; deft. could Spel exclude 
pltf. by action for the recovery of land where third 
parties would have notice & an 9 eas of 
en eee v. Hayes (1886), 54 L. T. 
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Part IV.—UNDERLEASEs. 


SvuB-sEcT. 2.—LIABILITY OF UNDERLESSER 
UNDER COVENANTS IN Hap Lass. 


A. In General. 


1512. Liable on same covenants as lessee.)}— 
A person who agrees to take a sub-lease impliedly 
stipulates to take subject to the same covenants as 
oe leasee.—COLLINS v. STUTELEY (1859), 7 W. R. 

1513. Effect of acknowledgment by lessee.)— 
RoE d. WEst v. Davis, No. 1063, ante. 

1514. Liable on usual covenants only—Absence 
of knowledge of covenants in head lease.)—An 
open contract for the grant of an underlease for 
a term carved out of the head Jease is not a contract 
to grant a sub-lease with the same covenants 
as those in the head lease, but is a contract to grant 
a lease with the usual covenants, unless the grantee 
has been given the fullest A Lalor g! to ascertain 
what the covenants in the head lease are & 
whether it contains any unusual covenants.— 
MELZAK v. LILIENFELD, [1926] 1 Ch. 480; 42 
T. L. R. 364; 70 Sol. Jo. 487. 

1515. Negative covenants.)—An underlessee for 
the residue of a term less one or more days, is, 
by reason of want of privity of estate, not bound 
at law by the covenants contained in the original 
lease, nor is he to be held liable, under the equit- 
able principle of Tulk v. Moxhay, No. 647, anle, 
to be restrained by injunction where he has not 
himself been guilty of any violation of the 
covenants, but has merely refrained from taking 
legal proceedings against the tenant in possession 
who has committed a breach of the covenants. 

The principle of Tulk v. Moxhay is not to be 
extended so as to compel a person acquiring pro- 
perty, either as purchaser in fee or as lessee, with 
notice of restrictive covenant, actively to do any- 
thing which may involve him in expense.— 
HALy v. Ewin (1887), 87 Ch. D. 74; 57 L. J. Ch. 
a ed L. T. 831; 36 W. Wi. 84; 4 7. L. RK. 46, 
Annotations :—Consd. Jueger v. Mansions Consolidated 

(1903), 87 L. T. 690; Wilson v. Twamley (1903), 88 L. T. 

803; Teape v. Douse (1905), 93 L..T. 319. Apld. 

Powell v. Hemsley, (1909] 2 Ch. 252. Consd. Berton v. 

Allfance Economic Investment Co., [1922] 1K. B. 742. 

Distd. Atkin v. Rose, (1923] 1 Ch. 522. Refd. Cloge v. 

Hands eee), 44 Ch. D. 606, n. ; John Abergarw Browery 

Co. v. Holmes, [1900] 1 Ch. 188; Re Nisbet & Potts’ Con- 

tract, (1906] 1 Ch. 386. 

1516. Underlessee taking without notice— 
Actual & constructive notice.|—An underlease of 
a ship contained express permission for the 
underlessee to c on sales by auction there ; 
but in the original lease there was a covenant, of 
which the underlessee had no actual notice, against 
permitting such sales to be carried on there with- 
out licence from the landlord. An injunction was 
granted, at the instance of the landlord, to prevent 
such sales from being carried on. 

The circumstance of an underlease of a house 
occupied by a co. being made by the secretary of 
that co. who has of himself no power to alter the 
nature of the occupation, is of itself sufficient 
rl a the underleasee on inquiry into the lessor's 

e 3 
A purchaser cannot plead no notice if he abstains 
from calling for information to which he is entitled. 
—PAaRKER v. WHYTE (1863), 1 Hem. & M. 167; 
2 New Rep. 157; 32 L. J. Ch. 520; 8 L. T. 448; 
27 J.P. 468; 11 W. R. 683; 71 E. R. 73. 


4 tons :-—Apld. Siloock v. Farmer (1882), 46 bh. 
Hall v. Rwin (1887), 67 L. J. Ch. 
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18121. Liable on same covenards «aa 
leasce. -- MONINDBO CHUNDER BIKAR 
». MONKERUDDKEN Biswas (1873), 11 | ¢ 
8. L. KR. App. 40; 20 WwW. 
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a. General rule.}+-—BERNEY v. MOORE 
(1781), 2 Ridg. Parl. Rep. 310.— IR. 


95. Retd. Wilson term, 
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v. Hart (1865), 2 Hom. & M. 581: 

com . 

(i 385), Be fie ree vor 4 Toe Mf ec Bomesteue a 

et _ Mentd. Kaencus v. Contral Bank of London (1888), 
Smee Shek -]—The underlessee of a 

: o has covenanted not to carry on a 
particular trade on the demised property will be 
restrained from carrying it on, although such 
covenant was not contained in the original lease, 
but only in an assignment thereof; & although 
the underlessee had no actual notice of it when he 
took his underlease ; &, semble, even though he 
had no constructive notice. So also ax to an 
assignee of the underlessee,—CLEMENTS v, WELLES 
(1865), L. R. 1 Eq. 200; 35 Beav. 518 5 85 1.3. Ch. 
265; 13 L. T. 548; 30 J.P. 1003 J1 Jur N.S. 
O91; 14 W. R. 187; 55 BR. 995. 

Annotations -— Apld. Sileock o, Farmer (A882), (0b. TL 104 

Refd. Toape vp, Donre (1905), 92 1, T. 31k. 

1518. Covenant against underletting - 
Without consent of lessor.}—The lease of certain 
mines contained a covenant that the lessee should 
not, without the consent of the lessor, let or assign 
the mines. he lessor granted to tho leaseo a 
licence to sub-let a part, but the licence provided 
that this should not authorise any further letting 
or assigning of the part of the mines the subject 
of the licence, without such consent as was re- 
quired by the lease. The lesseo then agreed to 
sub-let to an underlessee the pat of the mines 
the subject of the licence, the underlease to con- 
tain provisions in all respeets Khe those in the 
original lease :--Held: according to the agrec- 
ment the underlease ought to contain a covenant 
by the underlessee against letting or assigning 
without the consent of the lessee, & not a eovenant 
against Jetting or assigning without the consent of 
the lessor. Semble: neither under the lease nor 
under the licence would the underlessee be pre- 
vented from Jetting or assigning without the con- 
sent of the original lessor.— WILLIAMSON 1. 
WILLIAMSON (1871), 0 Ch. App. 720; 48 1. 5. Ch. 
738; $1 L. T. 201. 
Annotadions :-- Distd. Haywood r. Silber (885), 80 Ch. 0). 

404, Id. Stourh Piehne Halil Co. vw Ware, Wilron r. 

Nevile, Heid (1916), 82-1 L. aR. £42. Consd. Mackusick 

v. Ca rintchaol, (IVI7; 2K WU. OKt, Rekd. A Wedgwood Coal 

& lron Co. (1882), 47 LT 6L2 5 dtc Spark's Lone, }herger 

wv. Jenkinson, [1906] | Ch. 406, 

1519. - Covenants appearing only on assign- 
ment of original lease.} —CLEMENTS v. WELLE, 
No. 1517, ante. 

1520. Special covenants—Inserted in new head 
lease—-Co-extensive with covenants In surrendered 
head lease.|— Premises being demisced & undertet 
the first tenant surrendered his lease & took a 
new one with similar covenants. The under- 
tenant continued in possession & ever sure 
rendered. Qu.s whether special covenants in the 
new lease co-extensive with those in the old, as 
not to erect new buildings without leave, could be 
enforced by the head landlord against such under- 
tenant as ‘‘ duties reserved ” by the second lease 
within 4 Geo. 2, c. 28, 6. 6.—IloE d. PALK v. 
Mancuerti (1831), 1 B. & Ad. 715; 01. J. 0.8, 
K. B. 126; 109 B, R. 953. 
‘Annotations .— Mentd. Wert +. Dobh f 


1 
Wadhain o. Postinaater General ( ye 


Evans cv. Davis (1878), 10 Ch. D7 Harman ¢. Aluslle, 
(1904] 1 K. 3. 698, 


4621. Covenant to deliver up fixtures.) — An 
underlease of a nursery ground con ned a 
covenant that the tenant would, at the ond of the 
deliver up all landlord’s fixtures. The 


—IND. 

b. Negative corenants— Under lessee 
aking without notice.}-—DovLe v. Hort 
(1878), 4. L. . Lr. 455 ,469.— IR. 


Gainsborough vr. Wat- 
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Sect. 10.—Relations between lessor and underlessee : 
Sub-sect. 2, A., B. & C. Sect. 11: Sub-secis. 
1 & 2, A.) 
underlessors held under a lease containing a 
covenant by them to deliver up at the end of the 
term, not only landlord’s fixtures, but also trade 
fixtures. The underlessee, who knew there was 
a superior lease, erected greenhouses on the 
premises; &, at the end of the term, having been 
restrained from removing them, brought an action 
for their value against the underlessors, who 
demurred :—Held: there was no implied repre- 
sentation & covenant giving the underlessee the 
right to remove trade fixtures & representing that 
the underlessors had not entered into any covenants 
inconsistent with that right.—PoORTER v. DREW 
(1880), 5 C. P. D. 148; 49 L. J. Q. B. 482; 42 


L.T. 151; 44 J. P. 267; 28 W. R. 672. 
sl er i :~Refd. Thomas v. Jennings (1896), 66 L. J. 


1522. Covenant to leave produce on land.|— 
A tenant held under a lease containing a covenant 
against sub-letting, & a clause giving the landlord 
aright to re-center in case of breach of covenant, 
bkpcy., or liquidation on the part of the tenant. 
The tenant sub-let without leave. Afterwards 
the undertenant filed a liquidation petition, & the 
landlord then first heard of the subletting. The 
landlord then agreed with two of the under- 
tenant’s creditors to accept a new tenant on the 
old terms if one could be found in thirty-one days, 
&, if no tenant was found, to give a reasonable 
time for the removal of the corn & other effects 
belonging to the estate of the undertenant. No 
new tenant was found, & the landlord took 
possession. The lease contained covenants by 
the tenant to do certain things during the last year 
of the term, & on delivering up the premises to 
leave thereon the hay & straw grown thereon during 
the last year on being paid for the same. In an 
action by the undertenant’s trustee in bkpcy. 
against the landlord to recover the value of the 
hay & straw :—Held: the undertenant was bound 
by the terms of the lease, the lease having been 
determined by forfeiture in consequence of the 
undertenant filing a liquidation petition, the 
clause giving a right to payment for the hay & 
straw did not apply; deft.’s rights were not 
affected by the subsequent agreement, & he was 
entitled to judgment.—SILcock v. FARMER (1882), 
48 L. T. 404, C, A. 

Annotations :—Distd. Re Morrish, Ez p. Hart Dyke (1882), 
22 Ch. D, 410. Refd. Lybbe v. Hart (1885), 29 Ch. D. 8. 
1523. Liability to injunction—<Action against 

lessee—Underlessee not party.|—Where the lessor 

does not add the sub-lessee as a party to his action 
for an injunction against his lessee for breach of 
the covenants contained in the lease, although he 
may be entitled to an injunction against such lessee, 
the scope of the injunction must be confined to the 
lessee, his servants & agents, & must not extend 
to the sub-lessee.—METROPOLITAN DISTRICT Ry. 
oat Lrp. v. EARL’s Court, Lp, (1911), 55 Sol. Jo. 


® 


B. Rent. 


See, generally, Part XV., post. 
1524. Whether rent recoverable—On covenant.] 


d. ———.}-In debt for rent on a 
lease, the declaration stuted that the 
right & interest of the lessee in the 
came by assign- 


PART IV. SECT. 10, SUB-SECT. 2.—B. 


0. Whether rent recoverable.}—A plea 
an action of covenant for rent 
t the assignee of a lease, that 
the estate of the lessee did not 
come to & vest in deft., as pitt. alleges, 
is @ good plea.—ANNIS v. CORBETT 
(1844), 1 Uv. ° R. 303.—CAN. 


to demised premises 


eld: ano 


esmmaee 


ment to & was vested in deft. 
in evidence that deft. was at most 
only underlessee for a part of the term : 

t was rected. 
—LAWLER v. SUTHERLAND (1851), 9 
U. Cc. R. 205.—CAN. 


LANDLORD AND TENANT. 


—A landlord cannot maintain an action of 
covenant, for rent, ainst an undertenant.— 
Hourorp v. HatcH (1779), 1 Doug. K. B. 183; 99 


E. R. 119. 

Annotations :—Apld. Brewer v. Hill (1794), 2 Anst. 413. 
Refd. Pollock v. Stacy 7 (1847) 8L. T. O. S. 388; South of 
England Dairies v. er, [1906] 2 Ch. 631. 

15265. Separate promise to pay—Considera- 
tion.]|—If an underlessee promises the original 
lessor to pay him the rent & arrears if he can show 
him a deed by which it was due, & the lessor shows 
him the lease, it is a sufficient consideration to 
maintain an assumpsit.—STURLEYN v. ALBANY 
(1589), Cro. Eliz. 150; 78 E. R. 408. 

Annotation :—Refd. Whitehead v. Greetham (1825), M‘Cle. 
& Yo. 205. 

.]—See, also, Nos. 1580-1562, post. 

——— By execution of lessor—Against adminis- 
trator of underlessee.|——See ExrcuTors, Vol. 
XXIV., p. 640, No. 6654. 

—— Liability on receipt of notice from lessor— 
Service of notice.|—See Distress, Vol. XVIII., 
p. 308, No. 436, 

Claim against lessee in respect of distress.|— 
See BANKRUPTCY, Vol. IV., p. 261, Nos. 2465~—2467 ; 
Distress, Vol. XVIII., pp. 303, 304, 318, 345, 387, 
Nos. 406-409, 529, 808, 1272. 


C'. Repairs. 

1526. Whether underlessee bound—lInsolvency 
of lessee.|—-Lessee, where there is a covenant by 
him to repair, makes an underlease to S. who is 
in possession, the underlessee is not liable to this 
covenant in law, nor bound by it in equity, unless 
perhaps the first lessee is insolvent.—GODDARD tv. 
KEATE (1682), 1 Vern. 87; 23 E. R. 330. 

1527. Liability to assignee of reversion.}— 
MATURES v. WESTWOOD, No. 1508, ante. 

1528. Liability for contribution—Original 
lease forfeited for breach.]|—-WEBBER v. SMITH, No. 
1560, post. 











SEcT. 11.—RELATIONS BETWEEN LESSEE AND 
UNDERLESSEE. 


SUB-SECT. 1.—IN GENERAL. 


1529. Covenant by underlessee to observe cove- 
nants in head lease—Underlessee estopped from 
denying head lease—Or covenants.}|—-If an under- 
lessee covenant to perform all the covenants in 
the original lease, & an action for breach of covenant 
be brought by his lessor, declaring, ‘‘ that by an 
indenture made between the parties aforesaid, 
it was covenanted, etc.’’ these words imply, 
that the original lease was executed by pltf., &, 
if they did not, deft. is sige Hh by having 
executed the underlease, in which the original 
lease is recited, from saying, that there is no such 
lease or covenants.—ATKINSON v. COATSWORTH 
(1722), 8 Mod. Rep. 33; 1 Stra. 612; 88 E. R. 25. 
aneoe :—Consd. Wood v. Day (1817), 1 Moore, C. P 


1530. Breach of covenant involving forfeiture— 
Of lease & underlease—Lessee obtaining extension. | 
—Building lease from A. to B. B. underlet to C. 
C. was to build houses; but, by his inability to 
do so, his lease became forfeited to B., & B.’s lease 


PART IV. SECT. 10, SUB-SECT. 2.—C. 


e. Whether underlessee bound—Cove- 
nants in sub-lease different from head 
tease.] — DWAN ¥. on, (1919) 
N.Z. L. R. 810.—N.Z. 


PART IV. SECT. 11, SUB-SECT. 1. 


f. Underlease tn breach of covenant 
—Lessee’s rights on underlease,}—The 


It was 


Part IV.—UNDERLEASEs. 


also became forfeited to A. B. assigned all his 
interest to D., who sg bee to A. for an extension 
of time to complete the original contract, which 
was granted. - brought an ejectment against 
C., for his breach of covenant, & recovered a 
verdict. Motion for an injunction to stay execu- 
tion of the writ of possession, refused.—TI1ILuier 
v. PARKINSON (1881), 9 L. J. O. S. Ch. 156, L. C. 
1531. Effect of assignment.|—Where a lessee 
te an underlease, reserving a rent which is 
incident to the reversion on the underlease, the 
rent, the reversion, & the benefit of the covenants 
will not pass by a subsequent mere assignment of 
the term, nor unless expressly assigned.—FRANK- 
LIN v. HOWES (1871), 24 L. T. 348; 19 W. R. 581. 

1532. Underlessee not an assign of lessee. |— 
(1) An underlessee is not entitled to sue the assign 
of the freehold & leasehold reversions in the 
premises comprised in his underlease in respect 
of a positive covenant by the ground landlord with 
the original lessee, where the latter has not assigned 
or demised the benefit of such covenant to, or 
entered into a similar covenant with, the under- 
lessee. 

On the demise of a part of a freehold house 
the lessee covenanted to pay one-third of the 
water rate payable in respect of the house, & 
the lessor covenanted to pay all rates & taxes 
except the water rate to the extent covenanted 
to be paid by the lessee. The lessee sub-demised 
to pltfs., who, with knowledge of the superior 
lease, covenanted to pay one-third of the water 
rate payable in respect of the house. Subsequently 
the freehold reversion & the superior lease became 
vested in deft., who, the local authority having 
separately assessed the part comprised in the 
lease & underlease, refused to pay any of the rates 
& taxes in respect of such part. The local authority 
distrained, & pltfs. sought to recover from deft. 
the amount which they had been compelled to 
pay :—Held: the action must fail, there being 
no privity between the parties or any principle 
of equity upon which the pltfs. were entitled to 
succeed. 

(2) An underlessee is not an ‘ assign ’”’ of his 
lessor, the original lessee, so as to be entitled to 
the benefit of a positive covenant entered into 
with the latter, ‘“‘ his exors., administrators, & 
agsigns,’’ by the ground landlord in the original 
lease.—SOUTH OF ENGLAND Dairies, LTD. v. 
we [1906] 2 Ch. 631; 76 L. J. Ch. 78; 96 


ned. Westhoughton U. (C. vr. Wigan Coal & 


Annotation : 
[1919) 1 Ch. 159. 


Iron Co., 


SUB-SECT. 2.—LIABILITY OF UNDERLESSEE. 
A. In General. 


1538. Breach of covenant contained In under- 
lease—Proviso for re-entry by lessor & lessee.|-—— 
In a lease from lessee to underlessee, it was pro- 
vided, that if underlessee were guilty of a breach 
of covenant, lessee & lessor might enter :—Held: 
on breach of covenant in the lease to underlessce, 
ejectment might be maintained by lessee alone.— 
Dog d. BEDFORD v. WHITE (1827), 4 Bing. 276 ; 
12 Moore, C. P. 526; 5L. J. 0.8. C. P. 173; 130 
E. R. 778. 

1534. ——— Similar covenant in head lease— 
Liability for costs of action against lessee.}— 
A. leased premises to B. from Mar. 25, 1823, for 


mere fact that a leasee, in breach of 
covenant, sub-lets the pre- 
mises to a third perron without having 


first obtained the consent of the leseor 
does not render the sub-lease void, nor 
prevent the lessee from recovering 
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16 years wanting ten days, & B. covenanted with 
A. to keep the premises in repair, & to paint once 
in every five years of the term, & to leave the 
premises in repair. 3B. underleased the premises 
to C., from June 24, 1884, for four years & three 
quarters wanting eleven days, & C. covenanted 
with B. to keep the premises in repair, the covenant 
so far being in the same terms as in the original 
lease, & to paint once during the term, & to leave 
the premises in repair. A. sued B. for breaches 
of this covenant, & B. let judgment go by default, 
& upon the writ of inquiry the damages were 
assessed at £64 10s., being the amount of 
dilapidations proved by a surveyor, whose estimate 
had been laid before B. previous to the com- 
mencement of the action. 8. afterwards sued C. 
for the amount of the dilapidations, & the costs of 
the action brought against him. The jury found 
the amount of the dilapidations to be £57 104. :-—- 
Held: B. was not entitled to recover also the 
amount of the costs in the former action. — 
PENLEY v. WatTrTs (1841), 7 M. & W. GOL; 10 
L. J. Ex. 220; 161 EK. RH. 007. 


Annotations :-—Folld. Walker v. Hatton (1842), 10 M. & W 
249 ; Logan v. Hall (1847), 4 C. B. 598. Consd. Kirming- 
ham & District Land Co.¢. L. & N. W. Ry. (1886), 34 Ch. PD. 


261: Bonner v. Tottenham & Edmonton Vormanent 
Investment Building Soc, (1899) 1 Q. B. 161, Clare tr. 
Dobson, [1911) 1 K. B. 35. Refd. Tindal vr. Bell (1843), 


12 L. J. Kx. 160. Mentd. Warwick « Richardson (1642), 

10 M. & W. 284: Blyth. Sinith (1843), @Reott, N 1 360. 

1535. Covenant to refund insurance premiums — 
Payment of unreasonable premiums by lessee -- 
Injunction.]—Deft., P., a lessee of a factory, being 
under a covenant with his ground landlord to keep 
the premises insured in the Alliance Insurance 
Office, or such other office as the ground landlord 
should appoint, granted an underlease in Sept. 
1855, which was assigned to pltfs. in Sept. 1857, 
in which the underlessees & their asmgns reserved, 
by way of reddendum, to deft. B., the trustee of 
P., all sums which he, B., should pay for insurance. 
They also covenanted with B. & with P. to pay 
‘any sum or sums of moncy expended for the 
insurance of the premises against fire as aforesaid ”’ : 
also that they would not do anything to the ete 
of B. & P. with proviso for re-entry by B. in default. 
There was algo a cross-covenant by P. to keep the 
premises insured in the manner prescribed by the 
original lease. The premises were insured by P. 
in the Alliance down to Michaelmas, 1855, when, 
a fire having taken place, that co. declined to ae 
P. then, with some difficulty, insured in anot “ 
office in July, 1858 ;_ before this policy had expire 
the office gave notice that it had become 
invalidated, owing to alterations of oe hazardous 
kind made by pltfs. From Feb, 1859, to rege 
Day 1860, the premises were insured by I. in : 8 
State Insurance Office. The ground landlord h 
commenced an action of ejectment for Be 
observance by P. of his covenant, when one “ 
fire took place, & the action was compromised. 


In March, 1860, the State office refused to renew, 


except as DP. alleged, on the terms of twenty-five 


i er cent., & deft., P., paid the office the 
ea Of £528 for the renewal of the policy. ary 
immediately afterwards protested eu Heed 
completion of the policy ; & it appeared : ty , e 
premises being at the time unoccupied, t . heey 
ance might have been effected at a BRS rye o 
£5 5s. Od. & was afterwards effected by P. are 
in the Alliance for £5 12s. 0d. YP, ge taht esr 
action against pltfs. for repayment by : ee o 
the £528 under their covenant, & the was 


eed 


rent from th third pervon.-— 
ORTeON v. HAL, (1923) VL. 1. 03. 
Us. 
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LANDLORD AND TENANT. 


Sect. 11.—Relations between lessee and underlessee: | & bounds uncertain & difficult to be ascertaincd, 


Sub-sect. 2, A., B. & C. (a) & (b).] 


filed to restrain the action. P. alleged that at 
the time pltfs. did not say that they would not use 
the premises for the same hazardous purpose as 
before; that the payment was justifiable, or at 
least made necessary by pltfs. own acts; also, 
that the covenant by the underlessees was absolute ; 
& that their remedy, if any, was at law. Injunc- 
tion against defts. B. & P. restraining the action, 
made perpetual.— LEATHER CLOTH Co. v. BRESSEY 
(1862), 8 Giff. 474; 6L. T. 63; 8 Jur. N.S. 425; 
10 W. R. 870; 66 EH. R. 496. 


B. For Non-Payment of Rent. 
1586. Forfeiture of head lease—Underlease to 
mortgagee.|—-By indenture A. demised to B. a 
iece of land, with the messuage thereon erected. 
he lease contained a covenant by B. to pay the 
rent & to keep the premises in repair, & a proviso 
for re-entry on non-payment of rent, or in case the 
eae should be out of repair. B. mortgaged 
he premises by way of underlease to C. together 
with other property. The mtge. deed contained 
a power of sale, & it authorised C. out of the pro- 
ceeds of sale to repay himself any sums he had 
disbursed in paying rent or in repairs; & it also 
contained a covenant by B. that until C. should 
take possession, B. would pay the rent, perform 
the covenants in the original lease, & indemnify 
C. in respect of those covenants. O. entered into 
posscrsion of the premises. At the date of the 
case & of the mtge., & at the time of C.’s entering 
into possession, the messuage was merely a carcase. 
(. did not pay any rent during his possession or 
complete the megsuage, neither did he exercise 
his powcr of sale. A. thereupon recovered 
possession for non-performance of the covenants: 
-— Held: (. was liable to B. in respect of the 
forfeiture of the lease.—PERRY v. WALKER (1855), 
3 Kq. Rep. 721; 24 L. J. Oh. 319; 26 L. T. 0.8. 
36; 1 Jur. N.S. 7463; 3 W. R. 814. 
Liability to distress.|— See Distress, Vol. XVIII., 
p. 270, Nos. 84, 85. 


C. For Breach of Covenant to Repair. 
(a) In General. 


1587. Forfeiture of lease—Caused by other 
breaches than that of underlessee—Extent of 
liability—For non-repair..—In Aug. 1783, S. 
granted to L. a lease for ninety-nine years of a 
piece of land for building, with a covenant to repair, 
& also a covenunt not to unite or permit any part 
of the demised premises to be united to any of the 
adjoining lands or grounds of any other person, 80 
as to render the metes & bounds thereof uncertain 
& difficult to be ascertained, nor to permit any 
encroachment. Pltfs. who were possessed of a 
term of ninety-four years in a house that formed 
& small portion of the premises demised by the 
lease of Aug. 1783, in Nov. 1826, granted a lease 
thereof to defts. for twenty-one years, with the 
usual covenant to repair. In June, 1837, 8. 
recovered judgment in an action of ejectment 
founded on a breach of the covenants in the lease 
of Aug. 1788, the breaches of covenant by the 
particulars relied on being, the non-repair of 
various houses on the estate including the house 
demised to defts., the annexation of divers parts 
of the premises demised to the adjoining lands & 
grounds of other persons so as to render the metes 








& also the permission of encroachments. Pitfs. 
afterwards sued defts. for a breach of their covenant 
to repair, by means of which their term had been 
forfeited to the superior lord :—Held: pitfs. were 
entitled to recover damages in respect of the non- 
repair, but not in respect of the value of the term, 
the forfeiture having been caused by other breaches 
of covenant than that committed by deftse.—CLow 

v. BROGDEN (1840), 2 Man. & G. 39; 2 Scott, N. R. 

808; 133 E. R. 654. 

Annotation :-—Refd. Davis v. Underwood (1857), 22 J. P. 8. 
1538. ——— ——- ——_ ———.—-Defts., an under- 

lessee, who had covenanted with pltf., his lessor, 

to keep, & at the expiration or sooner determina- 
tion of the term, to leave & deliver up the premises 
in repair, allowed them to become out of repair. 

While they remained in this condition, pltf. having 

committed a forfeiture by non-payment of rent, 

the superior landlord brought ejectment, & 
evicted pltf. & deft.:—Held: pltf. was entitled 
to recover against deft. substantial damages for 
the non-repair of the premises.— DAVIEs v. UNDER- 

woop (1857),2 H. & N.570; 27 L. J. Ex. 113; 30 

L. T. O. 8. 154; 22 J. P. 8; 3 Jur. N.S. 1223; 

6W.R.105; 157 EL. R. 235. 

Annotations :—Consd. Wilhams v. Williams (1874), L. f. 
9 C. P. 659; Morgan r Hardy (1886), 17 Q. B. D. 770; 
Joyner v. Weeks, [1891] 2 Q. B. 31, 

1539. Underlease to mortgagee.|—-PERRY 
v. WALKER, No. 1536, ante. 

1540. At suit of assignee of reversion.]—OxLEY 
v. JAMES, No. 1313, ante. 

1541. Covenant to repair ‘‘in like manner as 
lessee bound to repair ’’—Extent of Ilability.)-— 
A declaration in assumpsit by sub-lessor against 
sub-lessee made profert of the original lease for 
twenty-one years, as being executed by pltf. & 
the original landlord ; it set out also a covenant to 
repair contained in the lease; & alleged that deft. 
had agreed to take the premises for two years, & 
to perform the covenants of the lease in like manner 
as pltf. was bound to perform them. Breach: 
that deft. had not performed the covenants in like 
manner as pltf. was bound to perform them, in 
this, that he had not, during the continuance of 
the several terms of two years & twenty-one years, 
sufficiently repaired, etc., but on the contrary had 
suffered them to become ruinous, etc. On special 
demurrer to that breach :—Held: whether deft.’s 
liability under the agreement was confined to 
keeping the premises in the same state of repair in 
which they were when his term commenced or not, 
the breach was sufficient, because it was so limited. 

Deft.’s liability under the agreement was as 
extensive as plitf.’s under the lease (LoRD DEN- 
MAN, C.J.).—WHITAKER v. RICHARDS (1846), 7 
L. T. O. 8S, 224. 


(b) Independent Covenant. 

1542. What amounts to independent covenant— 
Covenants in same words.|——Certain persons leased 
premises to pitf. by lease, bearing date May 10, 
1828, for twenty-five years, from Mar. 25, then last, 
containing covenants to paint & repair, & to do 
any repairs found wanting, on view of which notice 
should be given; & pltf. leased to deft., for the 
residue of the term, wanting ten days, by a lease, 
dated June 15, 1830, containing, with the exception 
of a stipulation to paint outside woodwork every 
three instead of every seven years, covenants 
totidem verbis with those contained in the original 
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lease Held: these covenants, though in language 
the same, were su ally different, pltf. could 
not recover the costs of an action brought against 
him, in consequence of a breach by deft. to repair 
ih 1841 pursuant to notice, & his costsin defondin 

it ; the costs of defending the former action were no 

the necessary consequence of the breach of deft.’s 
covenants to repair ; & that even had the covenants 
been identical, they could not have been recovered, 
pltf. being aware of the fact that breaches had been 
committed, though deft. refused to admit it, or 
to give any instructions as to the defence of the 
action, or suffering judgment by default.—WaALKER 
v. HaTTon (1842), 10 M. & W. 249; 2 Dowl. N.S. 


263; 11 L. J. Ex. 361; 152 E. R. 462. 
Annotations :—Apld. Logan v. Hall (1847), 4 C. B. 598. 
Consd. Smith v. Howell (1851), Exch, an cftld. 
y onsd. 


Wiliams v. Williams (1874), L. R. 9 C. I 
Clare v. Dobson, [1911] 1 K. B. 35. e q 
Bell (1843), 12 I. J. Ex. 180; Broom v. Hall (1859), 7 
7 C. B. N. 8. 503. 


1643. .]|—A. being lessee of a messuage 
under the corpn. of London, demised it, in 1829, 
to B., C., & D., for twenty-one years ; the lessees 
covenanting to repair, & to insure “ in the sum of 
£2,500 at the least, in the Protector Fire Insurance 
Office, or in such other respectable insurance office 
in London or Westminster, as B., C., & D. (the 
lessees), their exors., etc., should think fit ’’; with 
a proviso for re-entry for breach of any of the 
covenants. In 1835, C., by indenture, granted an 
underlease to E. & F., for the residue of the term, 
wanting one day; the underlease containing the 
like covenants to repair, & to insure, ‘‘ in the sum 
of £2,500 at the least, in the Protector Fire Insur- 
ance Office, or in such other respectable fire insur- 
ance office in London or Westminster as K. & F., 
their exors., etc., should think fit’’; & also, a 
proviso for re-entry for breach of any of the 
covenants. The messuage being out of repair, 
& uninsured, the exours. of A., in 1843, brought 
ejectment, & recovered possession :—Held: UC. 
was not entitled to recover against E. & F. the 
value of his reversionary interest, the loss thereof 
not being the result of their breaches of covenant, 
but of the breaches of covenants by C., to which 
covenants they were no parties.—- LOGAN v. HATL, 
(1847), 4 C. B. 698; 16 L. J. C. P. 252; 9 L. T. 
O. 8. 224; 11 Jur. 804; 136 E. R. 642. 

Annotations :— Consd. Pontifex r. Foord (1484), 12 Q. B. D. 

152. Refd. Hooper v. Lane (1857), 6 H. L. Cas. 443; 

Catton v. Bennett hae waa a a D. 161; Clare v 


Dobson, (1911) 1 entd. Duckworth v. 
Ewart (1863), 2 H. & C. 129. 


1544. ——.]—Pltf. sued deft. for breach 
of a covenant to repair contained in a lease of a 
dwelling-house for a term of twenty-one years 
from Michaelmas, 1861. Deft. obtained leave 
to serve & served a third-party notice claiming 
contribution or indemnity from a sub-lessee to 
whom he had let the premises from Midsummer, 
1869, for the remainder of the original term less 
ten days. The underlease contained a covenant 
to repair, which was in terms precisely similar 
to those of the covenant in the original lease, & 
for breach of which defendant claimed relief against 
the sub-lessee :—Held: inasmuch as the terms 
of the covenant to repair must in each case be 
construed with reference to the age & character 
of the premises at the time of the demise, the 
covenant in the underleage could not be construed 
as &® covenant to indemnify deft. against or to 

orm the covenant in the original lease.— 

ONTIFEX v. Foorp (1884), 12 Q. B. D. 152 ; 63 
peed Q. B. 821; 49 L. T. 808; 32 W. R. 316 











nnotations Catton v. Bennett (1884), 26 Ch. D. 
i Retd. Tritton v. Bankart (1837), 56 L. J. Ch. 629. 
8 v. Bristol Steam Navigation Co. (1834), 


13 Q. B. D. 96. 


1 
1 
1 
| 
{ 
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1545. What may be recovered—-Expenses of 
repairs—Incurred to avoid forfeiture.|—(1) Where 
A. held premises under a lease containing a clause 
of re-entry for want of repairs & afterwards 
underlet a part. to B., who undertook to repair 
within three months after notice for that purpose ; 
the premises underlet being out of repair, A.’s 
landlord threatened to insist upon the forfeiture 
if they were not repaired, & A. gave notice to B. 
to repair. The premises at the expiration of three 
months from that time remaining out of repair, 
A. entered & repaired :—Ifeld : he might recover 
from B. the sum expended on that occasion. 

(2) After the repairs were done by A., but before 
the commencement of the action, B. sold his 
interest in the premises to a person who pulled 
down & entirely rebuilt them : —Held: this did 
not deprive A. of his right to recover the whole 
sum expended by them.-- CoLLEY ¢. STREETON 
(1823), 2 B. & OC. 278; 38 Dow. & Ry. K. B. 522; 
2L. 3.0.8. K. B. 25; 107 1. 2. 38h. 


Annotations :—.1s to (1) Distd. Williams », Williams (1874), 
2» ROC. P. 659. Refd. Joyner er. Weeks, [L891] 2Q B 


31. Generally, Mentd. Wright «. Trevozant (1828), $ 
Cc. & PP. 441; Warman ev. Faithful (1834), 3 Nev. & 
M. K. B. 137. 

1546. Damages & costs recovered against 





lessee.}|—-Where the tenant, under a lease con- 
taining a covenant to repair, underict the premiges 
to one who entered into a similar covenant, & the 
original lessor brought an action on this covenunt 
in the first lease, & recovered : -Held : the damages 
& costs recovered in that action, & also the costa 
of defending it, might be recovered as special 
damages in an action against the undeitenant for 
the breach of his covenant to repair ~-NEALE v. 
WYLLIE (1824), 3B. & © 5835 5 Dow. & Ry. K.B, 
442; 107 B. R. 831, 


Annotali ms -- Distd. & Dbtd. Penley vo. Watts (1841), 7 
M. & W. 601. Dbtd. Walker vo. Hatton (1812), 10M. & W. 
249; Loran 7 Haul (1847), 4 C. BB. Ste. FF. Clare v, 


Dobson, [111] 1K. B. 35. Refd. Smith »v. Howell (1851), 


6 Kxch. 730. Moentd. Blyth - Smith (1443), 6 Heott, 

N Rk. 360. 

1547. - --- Costs of defending action.|-~NEALE 
v. WYLLIE, No. 1546, ante. 

1548. —— ~.J—A. Jensed premises to B., 





from Mar. 25, 1823, for sixteen years wanting ton 
days, & B covenanted with A. to keep the pre- 
mises in repair, & to paint once in every flve years 
of the term, & 6» leave the premises in repair. B. 
underieased the premises to C., fram June 24, 1834, 
for four years, & three-quarters wanting eleven 
days, & UC. covenanted with B. to keep the premises 
in repair, the covenant so far being in the same 
terms asin the original lease, & to paint once during 
the term, & to leave the premises in repair. A. 
sued B. for breaches of this covenant, & B. let 
judgment go by default, & upon the writ of inquiry 
the damages were aascasod af £61 104., being the 
amount of dilapidations proved by a surveyor, 
whose estimate had been laid before B. previous 
to the commencement of the action. 3. wfterwar ds 
sued (. for the amount of the dilapidations, & the 
costs of the action brought against hin. The jury 
found the amount of the dilapidations to be 
£57 108.:—Held: B. was not entitled to recover 
also the amount of the costs in the former action.— 
Pentey v. Watrs (1841), 7 M. & W. 601; 10 
L. J. Ex. 229; 151 E. R. 907. 

Annotations :—Folld. Walker v. Hatton (1842), 10 M. & W, 


249. pid. Logan v. Hall (1847), 4 ©. B. 598. Oonsd. 
Bonner ©, Tottenham & Fdmouton Permanent Inveat- 
mont Bldg. Soc., [189911 Q. B. 161. Clare v. Dobson, 
{IMI L} 1 B.35. Mentd. Warwick r. Richardson p42) 

6 Scott, N. HK, 


10 M. & W. 284; Blyth v. Smith (1843) 
360; Tindal v. Boll (1843), 12 L. j' Ex. 160 ; B tas 
oa taal Land Co. v. L. & N. W. Ry. (18868), 
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Sect. 11.—Relations between leasee and underlessee : 
Sub-sect. 2, C. (dD), & D.; aub-sect. 8. Sect. 12. 
Part V. Sect. 1. 

1549, ——- ———.] WALKER v. HATTON, No. 
1542, anfe. 

1550. ———- Value of reversionary interest.)|— 
LOGAN v. HALL, No. 1543, ante. 

1551. ——— Liability of lessee under original lease 
to be considered.|——Where a lease contains cove- 
nants to keep the demised premises in repair & 
to deliver them up in good repair, & a sub-lease is 
granted containing similar covenants with notice 
to the sub-lessee of the original lease, & the lessee 
brings an action against the sub-lessee for breach 
of his covenant to keep in repair, it is right in 
assessing the damages to take into account the 
liability of the lessee upon the covenants in the 
original lease-—-CONQUEST v. EBBETTS, [1896] 
A. ©. 490; 65 L. J. Ch. 808; 75 L. T. 86; 45 
W.R.60; 12 T. L. R. 599; 40 Sol. Jo. 700, H. L. ; 
ally. S. C. sub nom. EBBETTS v. CONQUEST, [1895] 
2 Oh. 377, C. A. 

Annotations :—Consd. Clare v. Dobson, [1911] 1 K. B. 35. 

Ellis v. Torrington (1919), 89 L. J. K. B. 369. 

_.-.. Stephens v. Junior Army & Navy Stores, [1914] 

rf Cho S18 Mentd. Molyneux v. Richard (1905), 75 L. J. 

1552. ——— Costs of proceedings for relief against 
forfeiture.|—-An underlease made in 1887 contained 
covenants by the underlessee to repair in general 
terms & to repair within three months after notice 
in writing, & a proviso for re-entry on breach of 
the underlessee’s covenants. The underlease 
showed on its face that the reversion was a lease- 
hold reversion. The head lease made in 1855 
contained covenants to repair & a proviso for 
re-entry in substantially the same terms as those 
of the covenants & proviso in the underlease of 
1887. The head landlord served on his less2e a 
notice in writing to repair; that lessee served 
a similar notice on his underlessee, who failed to 
do the repairs within three months. The head 
landlord thereupon brought an action for the re- 
covery of the demised premises. The repairs 
were subsequently executed & the lessee applied 
for & obtained relief against forfeiture. In an 
action by the lessee against the underlessee for 
breach of covenant to repair in the underlease :— 
Held: pltf. could not recover the costs of the pro- 
ceedings for relief.—CLARE v. Dosson, [1911] 1 
a me = j 80 L. J. K. B. 158; 103 L. T. 506; 27 


D. Covenant of Indemnity. 

See R. S. O., Ord. 16, r. 48. 

1558. What amounts to covenant of indemnity.) 
~——-The contract of a sub-tenant to perform the cove- 
nants of the head lease is a contract of indemnity. 

Pitf. let to deft. a house for twenty-one years, 
with the option to determine the lease at the end 
of seven or fourteen, by deed containing cove- 
nants by deft. to repair & paint & leave in repair. 
Deft., after having occupied for five years, sub- 
let the house to H. for the remainder of the first 
seven years by a writing, with a clause that ‘‘ the 
letting should be subject in all respects to the 
term of the existing lease & the covenants & 
stipulations contained therein.’’ At the end of 
the seven years, deft. having determined the lease 
in the exercise of his option, pltf. claimed from 
deft., & deft. claimed from H., the amount at 
which the dilapidations had been assessed by 
pitf.’s surveyor. H. declined to pay or give deft. 
an indemnity, or to take any responsibility in 
the matter. Pitf. sued deft., who brought in H. 
as third party. The issues, as between pitf. & 
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deft., & deft. & H., were referred separately to 
an official referee, who reported that the sum 
claimed by pltf. was due from deft. to pltf., & 
that a similar sum was due from H. to deft. :— 
Held: H.’s contract was a contract of indemnity 
under which deft. was entitled to recover from 
H. all the costs of an action by pltf. against deft. 
reasonably defended.— HorRNBY v. CARDWELL 
(1881), 8 Q. B. D. 829; 51 L. J. Q. B. 89; 45 
L. T. 781; 30 W. R. 268, C. A. 

j : td. Pontifex ». Foord (1884), 12 Q. B, D. 

152. Consd. Hammond v. Bussey (1887), 20 Q. B. D. 

79; Clare v. Dobson, (1911) 1 K. B. 35. ; . 

ham & District Land Co. v. L. & N. W. Ry. (1886), 34 Ch. D. 

261; Morgan ». the f (1886), 17 Q. B. D. 770; Hooper 

v. Bromet (1903), 89 L. T. 37. Mentd. Piller v. Roberts 

(1882), 21 Ch. D. 198. 

1554. -——— Whether implied from identical 
covenants to repair—tIn head lease & underlease.]— 
PONTIFEX v. Foorn, No. 1544, ante. 

1555. What may be recovered—Costs of defend- 
ing action.|-HORNBY v. CARDWELL, No. 1553, ante. 


SuB-sEcT. 3.—LIABILITY OF LESSER. 


1556. Underlease omitting covenant in head 
lease.|—A termor, who held under a lease, con- 
taining a covenant against a particular trade, 
with a proviso for re-entry upon breach agreed 
to grant pltf. a lease of the premises containing 
the covenants in the original lease, ‘‘ so that the 
same in no way restrict ’’ the carrying on of the 
trade in question :—Held: this agreement would 
be performed by the mesne tenant granting a 
lease to plitf. without a covenant against the trade 
in question; because, although the original 
lessor might re-enter for breach of the condition, 
the sub-lessee would not only not be liable to the 
mesne lessor, but would have a right of action 
against him on the implied covenant for quiet 
enjoyment.—HAYWARD v. PARKE (1855), 16 
©. B. 295; 3C. L. R. 1280; 24 L. J. C. P. 217; 
25 L. T. 0. 8. 199; 1 Jur. N.S. 781; 139 E.R. 771. 

1557. Covenant of indemnity—Against non-pay- 
ment of rent—Condition precedent to liability— 
Payment of rent by underlessee.|—-To a count upon 
an absolute contract by deft. to indemnify pltfs., 
his tenants, against the consequences of the non- 
payment of his rent to the superior landlord, 
alleging for breach, that, the rent being in arrear, 
ea goods were seized by the superior landlord, 

eft. pleaded, that, at the time of the distress, 
more was due from pltfs. to deft. for rent than the 
amount distrained for as in the declaration alleged : 
—Held: no answer to the action, the payment of 
their rent by pltfs. not being a condition pre- 
cedent:—BRIANT v. PILCHER (1855), 16 C. B. 354 ; 
1 Jur. N. S. 1020; 139 E. R. 7953; eub nom. 
BRYANT v. PILCHER, 25 L. T. O. 8S. 147; 3 W. R. 483. 

1558. Covenant to observe covenants in head 
lease—Surrender of head lease—New lease con- 
taining different covenants.|—Deft. held two plots 
of building land, B. & C., under a lease which con- 
tained a covenant to build the houses not less 
than thirty feet apart, the effect of which was 
to secure to houses on plot B. a sea view over 

lot C. H. having entered into a treaty with 
heft. for an underlease of B., made inquiries of 
deft. as to what could be built on the land in front. 
Deft. replied that he, deft., could not build on 
C. closer than thirty feet, as his lease did not 
allow it. H. after having inspected the original 
lease took an underlease of B., containing a cove- 
nant by deft. that he, his exors., i tors 
& assigns, would observe the lessee’s covenants 
in the ori lease. Deft. afterwards surrendered 
his lease to the ground landlord, took a new lease 
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not containing the old restrictions, & commenced 
building on C. in a way which would obstruct 
the sea view from houses on B. belonging to pitf., 
who was the assignee of H. :—Held: the rights 
of H., under deft.’s covenant to observe the cove- 
nants in the original lease, were not affected by 
deft.’s surrender of that lease, & pltf. was on that 
ground entitled to an injunction to restrain deft. 
from building in contravention of those covenants. 
—PiaGott v. STRATTON (1859), 1 De G. F. & J. 
83; 29 L. J. Chh1; 1L. T. 111; 24 J. P. 69; 
6 Jur. N. 8S. 129; 8 W. R. 13; 45 E. R. 271, 


L.c. & L. JJ. 
Annotations :-——C cer v. Martin (1888), 14 App. Cas. 
poe de Ve TITS artin wv. 


onsd. Spi 
12. Refd. Kendall v. Hill (1860) 
. R. 2 Low v. Bonverio, [1891] 


Douglas (1867), 16 W 68; 
3 Ch. 82; Wheaton v. Maple, [1893] 3 Ch. 48; Kennard 
Wilkes vw. Spooner, 


v. Ashman (1894), 10 T. lL. R. 213; 
{1911} 2 K. B. 473. Moantd. Traill v. Baring (1864), 3 
New Rep. 362; Brabant v. Wilson (1865), 35 L. J. Q. B. 
Tulk v. Motropolitan Board of Works (1867), 8 B. 
& 8.777; Maddison vw. Alderson (1883), 8 App. Cas. 467; 
Mackenzie v. Childers (1889), 43 Ch. D. 265: Tomkinson 
v. Balkis Consolidated Co., [1891] 2 Q. B. 614. 


1559. To pay rent to lessor—Express covenant 
to pay by underlessee.|——Pltf. took of deft. a house, 
at a yearly rent, under an agreement by the terms 
of which the latter undertook, that, up to the date 
of the agreement, he had paid or would pay or 
discharge ‘ all arrears of rent, rates, taxes, or 
assessments ’’; & the former agreed, that, ‘‘ from 
& after that day, the same should be kept paid 
by him for the period he might occupy the pre- 
mises.’”’ Af the expiration of the first quarter, 
the superior landlord distrained for rent :—Held: 
there was no implied duty in deft. to indemnify 
pe against this claim, although the agreement 

etween them stipulated for a yearly rent: deft. 
having, by the subsequent clause, expressly 
undertaken to keep the reserved rent paid.— 
UPTON v. FERGUSSON (1833), 3 Moo. & S. 88. 


SrEcT. 12.—RELATIONS As UNDERLESSEES INTER 


1560. Right of contribution—Liability of under- 
lessee for rent—Original lease forfeited for non- 
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Secr. 1.—IN GENERAL. 

Collateral covenants.|—See Part XI., Sect. 8, 
sub-sect. 5, post. 

1564. What amounts to—Parol agreement to 
let premises for particular purpoee:) <7 lt. in an 
action for damages for breach of warranty in 
connection with the letting to him of certain pre- 
mises, alleged that, as a basis of negotiations 
which culminated in an agreement in writing 
whereby defts. agreed to let & pltf. d to take 
the premises in question, defts. verbally warranted 
to let the premises for dancing purposes. Defts. 
had no power to let the premises for such pur- 
po without the consent of the superior land- 
ord, & such consent was never in fact obtained. 
Pitf. took ion under the agreement & ex- 
pended considerable sums in alterations, & now 
claimed to recover the amount of such expenses 
Jees the sums received by him during his possession 
of the premises. There was no fraudulent mis- 
representation :—Held: the parol ment had 
not been established, & even if it been estab- 
lished, it was not a collateral agreement, but an 
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payment.|—One makes a lease & tho lessee cove- 
nants to pay the rent & to repair. The lessec 
makes one hundred underlessees. The rent is 
behind, & the premises out of repair; the original 
lease is avoided for non-payment of rent. Some 
of the underlessces bring a bill to be relieved againat 
the forfeiture. Equity will not apportion the 
rent; but pitfs. myst pay the whole rent in 
arrear; & repair all the houses, & may compel 
all the other underlessees to contribute.—WEBBER 
v. SMITH (1689), 2 Vern. 103; 23 EB. R. 676. 
Se eb ielSULE ka r oat Oey (1810), 16 Vex. 402; 
v. ‘ ) ‘ . 

Eine sro ee 

1561. ——- -—-—- Payment under threat of dis- 
tress.|—Pitf. & deft. respectively were under- 
lessees, at distinct rents, of separate portions of 
premises, the whole of which were held under 
one original lease, at an entire rent. Pltf., having 
paid the whole rent under a threat of distress, 
brought an action against deft. to recover the 
proportion of rent due from him, as for money 
paid to his use :—Held: the action was not 
maintainable.—HUNTER v. HUNT (1815), 1 C. 3B. 

300; 14L. J.C. P. 11383; 4 1. 7. O. S. 3743 9 

Jur. 375; 135 I. R. 555. 

.tnnotation -—Refd. Bonner v. Tottenhain & Edmonton 
Permanent Investment Bldg. Sue, (E89) 1 Q. B. 16). 
1562. —~——.J—A lessee of land 

assigned part of the land to A. for the residue of 

the term, & other part to B. for the residue of the 
term, less ten days, at apportioned rents, cove- 
nanting in both cases to pay the rent due to the 
original lessor & to indemnify. The lessee having 
become bkpt., A., on the application of the lessor 

& on threat of distraint, paid the whole rent under 

the original lease :—Held: as A. & B. were not 

liable to a common demand & there being no one 
entitled to sue B. for his share of the rent. A. had 
no right of contribution as against B.-- JONNSON 

v. WiLD (1890), 44 Ch. D. 146; 59 L. J. Ch. 322 ; 

62 1. T. 537; 38 W. R. 500; 6 T. LR. 259. 
1563. —-~— Liability of underlessee under cove- 

nant to repair——Original lease forfeited for breach.| 

—WEBBER v. SMITH, No. 1560, arte, 
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Collateral to Leases. 


agreement relating to the subject matter of the 
contract for letting, & must be found in it.— 
CRAWFORD v. WHITE CiTy RINK (NEWCASTLE- 
ON-TYNE), Lrp. (1913), 29 T. lL. R. 318; 57 Sol. 
Jo. 357; 77 J. P. Jo. M11. 

1565. -—— Option to rent neighbouring premises. 
—In 1853 a railway co., who were the predecessors 
of defts., demised some land adjacent to one of 
their railway stations to a lessee for nine hundred 
& ninety-nine years upon the terms that he should 
erect & keep a hotel thereon, The lease contained 
a covenant by the railway co. that the tenant or 
occupier of the hotel should have the option of 
renting the refreshment rooms of the station at 
the rent & subject to the rules & regulations 
therein mentioned ‘in preference to any other 

arty, it being the intention & wish of the parties 
hereto that the same person shall have the option 
of occupying the hotel & refreshment rooms.’ 
Pitfs. occupied the hotel as assignees of this lease. 
They also occupied the refreshment rooms as 
yearly tenants, until defts., who had succeeded 
to all the righte & liabilities of the railway co., 

KK 
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gave notice to pltfs. to quit, & determined their 
tenancy, purposing themselves to take over the 
management & control of the refreshment rooms. 
Pitfs. having obtained an assignment of the original 
logsee’s rights under the above covenant, claimed 
« declaration that defts. were under an obligation 
to put & keep the occupier of the hotel in occupa- 
tion of the refreshment rooms :—Held: the true 
meaning & effect of the covenant was that if & 
when the railway co. were minded to offer the re- 
freshment rooms at a rent to any one, the occupier 
of the hotel should have the option of taking them 
at that rent ; but that if the railway co. themselves 
undertook the supply of refreshments the occupier 
of the hotel had no such option.—County HOTEL 
& WINE Co. v. LONDON & NORTH WESTERN Ry. 
Co., [1921] 1 A. C. 85; 89 L. J. K. B. 9183 124 
lL. T. 99; 36 T. L. R. 786; 64 Sol. Jo. 666; 18 
L. G. R. 597, H. L. 

1566. How far binding—Notwithstanding sur- 
render of lease.|—A bond to pay an annuity to A. 
if he or his assigns shall or may occupy the lands 
let to him oy H. is forfeited by non-payment to 
A. although the obligor has surrendered the lands 
to B.—-Forp v. ILoLLinacporovan (1594), Cro. 
Bliz. 813; 78 KE. R. 563; sub nom. Foorp v. 
HOLBORROW, Owen, 104; sub nom. FORTH v. 
ILOLBOROUGH, Poph. 39. 

1567. —-— Transfer of lease.|—-A lease contained 
an option for the lessee, his exors., administrators 
& assigns to purchase the freehold reversion. By 
& memorandum of agreement addressed to the 
exor. of the lessor & signed by the lessee & resps., 
it was agreed that, in consideration of the exor. 
releasing the lessee & accepting resps. as lessees 
for the residue of the term, the lease should be 
surrendered & a new lease executed by resps. 
for the residue of the term ‘‘ on the same terms 
& conditions in all respects’’ as those of the 
original Iease. No new lease was ever executed 
by resps., who entered into possession & paid rent 
to the exor. for several years. JResps. duly gave 
notice to exercise their option to purchase, but the 
exor. disputed their mght:—Held: the word 
‘lease’? in the memorandum meant the docu- 
ment & not the demise, & the option of purchase, 
although not a term of the demise, being included 
in the original lease, was in substance transferred 
by the lessee to resps. 

It is quite true that when there is a collateral 
agreement, it is not necessarily transferred by a 
transfer of the lease, but it is perfectly competent 
to the contracting parties if they are so inclined 
to use language which will carry in a collateral 
agreement just as well as any stipulation spring- 
ing from the relation of landlord & tenant (Lorb 
ATKINSON).—-BATCHELOR v, MURPHY, [10926] A. C. 
63; 905 L. J. Ch. 89; 184 1. T. 161; 42 T.L. KR. 
112, H. L.3 affy., [1925] Ch. 220, C. A.3; revag., 
[1924] 2 Ch. 253. 

Annotation :—Refd. Sherwood v. Vucker, [1924] 2 Ch. 440. 

1568. ——— Agreement collateral to intended 
lease—Inoperative as demise.|——By articles of 
agreement not under seal pltf, ed to grant 
to deft. a lease at a certain rent for ninety-nine 
years of a piece of land so soon as the latter should 
ehav erected upon it a messuage, & deft. undertook 
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34 0. IL. BR. 648; 9 O. WL N, 114: 28 
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until the execution of the lease to “hold the 
piece of land & other the premises at the rent & 
subject to the conditions to be contained '’ in the 
lease. Deft. never entered upon or took posses- 
sion of the piece of land :—Heild: although the 
articles of agreement did not operate as a demise, 
yet deft. by a collateral contract to the intended 
lease had undertaken to pay the amount of the 
rent, & it was immaterial that he had never 

entered upon possession of the land.—ADAMs v, 

HaGGeER (1879), 4 Q. B. D. 480; 41 L. T. 224; 

43 J. P. 796; 27 W. R. 402, C. A. 

1569. —— Parol warranty as to state of 
repair.|—Pltf. & deft. negotiated for the lease of 
a house by the latter to the former. The terms 
were arranged, but pltf. refused to hand over the 
counterpart that he had signed unless he received 
an assurance that the drains were in order. Deft. 
verbally represented that they were in good order, 
& the counterpart was thereupon handed to him. 
The lease contained no reference to drains. The 
drains were not in good order, & an action was 
brought to recover damages for breach of war- 
ranty :—Held: the representation made by deft. 
as to the drains being in good order was a war- 
ranty which was collateral to the lease, & for 
breach of which an action was maintainable.— 
DE LASSALLE v. GUILDFORD, [1901] 2 K. B. 215; 
70 L. J. K. B. 583; 84 L. T. 649; 49 W. R. 467; 
17 T. L. R. 384, C. A. 

Annotations :-—Retd. Milch v. Coburn (1910), 27 T._L. R. 
170; Collins v. Hopkins, (1923) 2 K. B. 617. Mentd. 
Lloyd v. Sturgeon Falls Pulp Co. (1901), 85 L. T. 162; 
Heilbut, Symons v. Buckleton, [1913] A. C. 30. 

1570. —— Agreement to put premises into 
repair.|—In negotiations for a lease it was agreed 
that if pltf. put the drains of a house into sound 
& proper condition deft. would accept a lease of 
the premises. On this understanding deft. exe- 
cuted a lease & went into possession. The lease 
contained a covenant by deft. to pay outgoings 
& to keep in repair, but no covenant by pltf. to 
put the drains in repair. Pltf. in fact never per- 
formed her contract to put the drains into proper 
condition. Some years later diphtheria broke out 
in the house, & the local authority ordered that 
the drains should be repaired ;—Held: the out- 
goings which deft. had covenanted to pay were 
outgoings in connection with the drains as pro- 
perly repaired by pltf. in accordance with her 
contract, &, therefore, deft. was not liable for the 
cost. of the work which had been ordered by the 
local authority.—HENMAN v. BERLINER, [1918] 2 
K. B. 236; 87 L. J. K. B. 984; 119 L. T. 312; 
82 J.P. 300; 34 T. L. R. 456; 16 L. G. R. 707. 

1570a. —---- Warranty that premises well built. 

-KENNARD v. ASHMAN (1894), 10 T. L. R. 213; 
affd. 10 T. L. R. 447, C. A? 
eo non, :—Distd. De Laszalle v. Guildford, [1901] 2 K. B. 


1571. Admissibility of evidence—Parol evidence. | 
—Deft. agreed with eae by parol, that, if she 
would take a lease of certain premises belonging 
to him, he would pay.her £20 towards putting 
them in repair. The lease was afterwards exe- 
cuted & accepted by pltf., who took possession 
& repaired the premises, &, on payment of the 
first quarter’s rent, demanded the sum of £20 
from deft., who said he would pay it when the 


Agreement to put Held: such agreement could be estab- 
na treaty for lished by paral, & was ae oe the 
Mason & 8coTtT 


estate of testator.—Fte 
(1874), 21 Gr. 166, 629.—CAN, 
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next quarter’s rent became due :—Held: such 
acknowledgment of that sum being due, raised 
a moral obligation on deft. to pay; & pltf. was 
entitled to recover be an account stated ; 
although it was objected, that parol evidence, 
terms on which the lease was to be 
granted, was inadmissible by Stat. Frauds.— 
SEAGO v. DEANE (1828), 4 Bing. 459; 1 Moo. & 
P, 227; 6L. J. 0.8. C. P. 66; 130 KB. R. 844. 

Annotations -—Refa. Cocking v. Ward (1845), 1 C. B. 858; 

Kennedy v. Broun (1863), 13 C. B. N. 8. 677. 

1572. —— Agreement inconsistent with 
terms of aaa ae agreed in writing to let a 
farm to B. he agreement reserved a rent pay- 
able at stated intervals, & provided that A. should 
put the premises in repair. B. alleged that, 
prior to the agreement being signed, A. promised, 
verbally, that if B. would take the farm the 
buildings should be put into a thorough state of 
repair, & that no rent should be demanded till 
this was done, & that on the faith of this promise, 
B. took the farm. A. afterwards mortgaged the 
premises to ©. who ane to B. notice of the mtge., 
& that the principal & interest were in arrear, & 
directed him to pay the rent to C. B. then set 
up the alleged collateral agreement, of which C. 
was previously unaware. C., after notice, dis- 
trained for the rent reserved by the written agree- 
ment, & due before & after the date of his mtgee. 
In an action by B. against C. for an injunction to 
restrain him from holding or selling the goods, 
& damages for improperly distraining, & against 
A. & C. for specific performance of the written 
agreement & the alleged parol agreement, the judge 
on the motion of pltf., & subject to certain terms, 
granted an interlocutory injunction restraining 
C. from remaining in possession & from selling 
for a certain time :—Held: the injunction ought not 
to have been granted, for, assuming that the parol 
agreement existed, the mtgee. of the reversion, 
without notice, was not bound by it. 

@u.: whether evidence of a prior agreement 
that no rent shall be paid till a certain act has been 
done by the landlord can be given when there is 
a written agreement of tenancy reserving a rent 
at stated intervals.—CARTER v. SALMON (1880), 
Pras 490. 








——.]—A covenant in a lease 
that the lessee will ‘‘ pay ”’ the rent in advance is 
a covenant that he will pay it in cash in advance ; 
& therefore an antecedent parol agreement that 
he will give bills at three months for the rent in 
advance is inconsistent with the covenant, & 
evidence of the agreement is accordingly inadmis- 
sible.—HENDERSON v. ARTHUR, [1907] 1 K. B. 
10; 76L. J. K. B. 22; 95 L. T. 772; 23 T. L. BR. 
60; 51 Sol. Jo. 65, C. A. 

Annotations :—Refd. He Defries, Eicholz v. Defries, [1909 


2 Ch. 423; Allen v. Royal Bank of Canada (1925), 4 
T. L. R. 625. 


1182 leo, Game, Vol. KXV., p. 361, Nos. 108- 


1574. On whom binding— Assignee-——Of lessor. ] 
——Part of an estate consisted of three farms in 
Hampshire, &, in that county, valuations between 
outgoing & incoming tenants for hay, straw, «& 
manure, are made at ‘fodder value,’’ which is 
lower than what is called ‘“‘ market value.” The 
three tenants of the farms held under verbal 
agreements, from year to year, according to the 
custom of Hamps . Defts. were devisees of 
the estate in trust for sale, &, in contemplation 


15741. Un whom dinding—Assignee | SUBRAMANIAN 
1876), 92. Gr 108 S11. GAN 603; L. 
k. Whether registration 


necessary. }— 


R. 


CHETTIAR 
AR (1902), 
8 C. W,. N. 865.—IND. 
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of a sale, they gave notice to the tenants to quit 
at Michaelmas, 1869. The tenants alleged that 
they had been promised leases by the devisor, & 
although there was nothing to show that such 
promises were penis in law or equity, defts., 
thinking the claim binding in honour & conscience, 
entered into agreements with the tenants, by 
which, in consideration of their giving up posses- 
sion of their farms according to the notices, dofts. 
Pod to remit the half-year’s rent due at 

ichaelmas, 1868, to pay £100 to the tenant, & 
to pay for hay, etc., at the termination of the 
tenancy, at ‘‘market valuc.” In June, 1868, 
the estate was put up for sale by auction. In the 
particulars & conditions of sale the threo farms 
were described as in the occupation of the tenants 
respectively till Michaelmas, 1869, at. certain rents, 
& certain incumbrances, subject to which the sale 
was made, were specified, viz. land tax & tithe 
rentcharge; but no express mention was made 
of the above-mentioned agreements with the 
tenants. The conditions stipulated that the pro- 
perty should be taken to be correctly described 
as to quantity & otherwise, & that if any crror, 
misstatement, or omission should be discovered, 
the same should not annul the sale, nor should 
any compensation be allowed, & that the rent or 
possession should be received or retained & the 
outgoings discharged by the vendors up to Sept. 29 
& from that, day by the purchaser. The property 
was bought in at the sale by auction, & afterwards 
sold by private contract on July 18, 1868, to pitf. 
The contract described the property as in the 
foregoing particulars, & as being purchased sub- 
ject to the foregoing conditions. At the time of 
the purchase pltf. had no knowledge of the above- 
mentioned agreements with the tenants. Upon 
his becoming aware of & objecting in respect of 
them it was agreed that he should complete with- 
out prejudice to his claim to be indemnified tn 
respect of the agreements to pay market value 
for the hay, etc. PItf. afterwards paid the tenants 
the amount of the valuations of hay, etc., at market 
value, & now sought to recover the difference 
between that & fodder value from defts. :—Held : 
the agreements with the tenants to pay markot 
value were collateral agreements binding onl 
on defts. personally, & did not amount to fresh 
demises ; & by the agreement between the partics, 
pitf. having paid the tenants’ claims, could re- 
cover the difference between market & fodder 
value from defts. as money po for their use.— 
Pures v. MILLER (1875), Ll. R. 10 C. P. 420; 
44L. J.C. P. 205; 32 L. T. 688; 23 W. KR. 834, 
Ex. Ch. 

1575. —-— Mortgagee of reversion.]-— 
CARTER v. SALMON, No. 1572, ante. 





Sect. 2.—-NECESSITY FOR WRITING. 
See. now, Law of Property Act, 1025 (c. 20), 


s. 40. 
Contracts partly within Statute of Frauds.|——-Sec 
Contract, Vol. XII., pp. 125 ef seq. 


1576. Agreement to pay percentage on cost of 
enlargement.]—-A. granted a lease of premises to 
B., who afterwards took CU. into partnership. B. 
& C. applied jointly to A. to enlarge the premises, 
agreeing to pay £10 per cent. per annum on the 
money laid out, which was accordingly done. B. 


PART V. SECT. 2. 


L 2 opagiairt to allow lessee to make 
alterat --McK Enz 0. MCGLAUGH- 
LIN (1885), 8 O. KR. 111.—OAN. 


KK 2 


vw. ARUNA- 
I. L. R. 25, 
9 Ind. App. 138; 
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Sect. 2.—Necessity for writing. Part VI. Sects. 1 
& 2: Sub-sect.1, A. & B. (a).] 


& C. dissolved partnership :—Held: the agree- 
ment was only collateral to the lease, & not a new 
demise; & therefore it was not within Stat. 
Frauds, & A. was entitled to recover on it in an 
action against B. & C.—Hosy v. ROEBUCK (1816), 
7 Taunt. 157; 2 Marsh. 433; 129 E. R. 63. 
Annotations :—Folld. Donellan v. Read (1832), 3 B. & Ad. 

899. Refd. Maples v. Pepper (18586), 20 J. P. 279. 

1577. Agreement to contribute to cost of putting 
into repair.|—SEAGo v. DEANE, No. 1571, ante. 

1578. Agreement to pay increased rent—In con- 
sideration of money spent by landlord on alterations.] 
—A landlord who had demised premises for a term 
of years at £50 a year, agreed with his tenant to 
lay out £50 in making certain improvements 
upon them, the tenant undertaking to pay him an 
increased rent of £5 a year during the remainder 
of the term, of which several years were unexpired, 
to commence from the quarter preceding the com- 
pletion of the work :—Held: the landlord, having 
done the work, might recover arrears of the £5 
a year against the tenant, though the agreement 
had not been signed by either party ; for it was not 
a contract for any interest in or concerning lands 
within Stat. Frauds; nor was it, according to 
that statute, an agreement ‘‘ not to be performed 
within one year from the making thereof,’’ no time 
being fixed for the performance on the part of the 
landlord.— DONFLLAN v. READ (1882), 3B. & Ad. 
899; 1L. J. K. B. 269; 110 BE. R. 330. 


Annotations :-—Consd. Reeve v. Jonnings, {1910} 2 K. B. 
5622. Refd. Lambert v. Norris (1837), 2 M. & W. 333; 
Cherry ». Heming & Necdham (1849), 4 Exch. 631; 
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Maples v. Pepper (1856), 18 C. B. 1773 Smith »v. 
i!) per (Li Ate v. Neale 


1857), 2C. B. N. 8.67; es v. New Zealand 
Estate Co. (1886), 32 Ch. D. 266. Alford 


1579. Agreement to pay for furniture, fixtures & 
alterations.|—-VAUGHAN v. HaNcock, No. 389, 


ante. 

1580. Agreement to put premises in state fit for 
peiiaecer ie Rea demised to pltf. a messuage in 
an unfinished state by a _ written ment. 
Before & at the time of pltf.’s signing the agree- 
ment, deft. verbally promised pltf. to put the 
messuage into a condition fit for habitation. 
Amongst the things which deft. undertook to do 
upon the messuage was the construction of a water- 
closet. In an action for the breach of deft.’s pro- 
mise to put the messuage into a condition fit for 
habitation :—Held: deft.’s verbal promise to 
finish the messuage was collateral to the written 
lease; evidence of the promise was admissible 
at the trial; & deft.’s undertaking to build a 
water-closet in the messuage was not a contract 
for an interest in land within Stat. Frauds. s. 4, 
& therefore need not be in writing.—MANN uv. 
Nunn (1874), 43 L. J. C. P. 241; 30 L. T. 526; 
38 J. P. 776. 

Annotations :—Dbtd. Angell v. Duke (1875), 32 L. T. 320. 

Refd. Burtsal v. Bianchi (1891), 65 L. T. 678. 

1581. Agreement to provide further furniture.|— 
MECHELEN v. WALLACE, No. 388, ante. 

1582. Agreement to execute certain repairs— 
& supply additional furniture.|—ANGELL  v. 
DUKE, No. 390, ante. 

1583. Agreement to let premises for certain 
purpose.|—CRAWFORD v. WHITE CITY RINK (NEW- 
CASTLE-ON-TYNE), Lrp., No. 1564, ante. 


Part Vi.—Licence. 


SEcT. 1.—NATURE OF LICENCE, 


1584. Passes no Interest in property.])—-Hare v. 
CEeLEY, No. 1620, post. 


1585. -]—THOMAS v. SORRELL, No. 1504, 





post, 
1586. ——.]—-ANOon. (1705), No. 1706, post. 
1587. ——-.|—-R. v. HORNDON-ON-THE-HILL (IN- 


HABITANTS), No. 1628, post. 

1588. soma rest he v. HILL, No. 1709, post. 

1589. .|-—Pitf. claimed an exclusive right 
to take ice from a canal under the terms of a lease 
granted by a co. to whom the canal belonged, in 
which lease, in consideration of the erection of 
certain ice houses, the lessee had liberty to take 
ice from the canal within certain limits. Defts. 
also claimed a right to take ice from the canal 
within the same limits, under a parol licence from 
one of the directors :—Held: the granting of the 
leases gave no exclusive right to pitt, to take the 


ice. 

Pitf. had a limited right to fill his ice houses, & 
to carry on his business as a vendor of ice upon the 
premises demised, but the taking of ice by defts. 
was not in itself an infringement of that right.— 
NEWBY v. HARRISON (1861), 4 L. T, 424, L. C. 
Annotations --Consd. Renard v. Levinstein (1865 . 

"ee M. 628. Distd. Carr v. ‘Benson (1868), 3 on ADE. 

524. - Heap v. Hartley (1889), 42 Ch D él. 

. Sutherland v. Heathcote, [1891] 3 Ch. 504; 

ing Co. of Australia v. I. R. Comrs., {1896} 2 B. 179; 

British Actors Film Co. v. Glover, [1918) 1 K. B. 299 


PART VI. SECT. 1. 


m. Strict conformance by  licencee 
necessary.}—A party ac under a | 7 
licence raust conform to it, & if the 

act done be not fully oovered by the 





° 


licence, the 


arty committing it is 

responsible.—Dickir v. SPANKB (1869), 
. 8, R. 446.—CAN, 

n. Licence to let—Wahiether assign- 

ment permitted.}—Semble -—a licence 


Licence distinguished from easements, 
EASEMENTS, Vol. XIX., pp. 21, 22, Nos. 80-85. 


1590. ——— No right of action.|—-A person using 
land as a garden for more than twenty years, under 
ermission from the owner to do so, in order to 
cep it from trespassers, the owner from time to 
time coming on the land & giving directions as to 
cutting of trees, etc. :—Held: he had not got a 
title so as to enable him to sue a claimant under 
the owner for a forcible entry.— ALLEN v. ENGLAND 
(1862), 3 F. & F. 49. 


1591. }—The B. Canal Co. having, 
in consideration of an annual rent, demised land 
adjoining the canal to pltf. for a term of years, 
‘‘ together with the sole & exclusive right to put 
or use boats on the said canal, & let the same for 
hire for the purposes of pleasure only,’’ deft. 
infringed that right by letting out a boat tor hire 
on the same canal. In an action against him by 
plitf. for such infringement :—Held: the grant of 
the right, although valid as between the co. & 
pltf., chair lessee, passed no such estate or property 
to him as would enable him to maintain an action 
against a third party for its infringement. 

The grant of the right in question operated 
simply as a licence or covenant on the part of the 
lessors; & in suing a stranger fo1 ite infringement 
the lessee must use the name of his lessors.— 
HILL v. TUPPER (1863), 2 H. & ©. 121; 2 New 


8ee 








to Jet, at the tenant’s convenience, 

any part of the premises included in 8 
containing a non-aljienation 

clause, does not authorise an 

ment of them. v. ARMSTRONG 


Part VI.—Licencr. 501 


Rep. 201; 32 L. J. Ex. 217; 8 L. T. 792; 9 


Jur. N.S. 725; 11 W. R. 7843 159 E.R. 51. 
Annotations :-—Oonsd. Stockport Waterworks v. Potter 
1864),3 H. & C. 300; Nuttall v. Bracewell (1866), L. R. 
xch. 1; Fitzgerald v. Firbank, (1897] 2 Ch. 96. RBefd. 
Richards v. Har (1865), 4 H. & C. 55; A.-G. vo. Horner 
No. 2, (1913] 2 Ch. 140. 


1592. -]—Prior to 1863 & down to 1881 
the land in question which was about 100 yards from 
the railway station doors, & inside a line of fence 
dividing the co.’s land from the public road, was 
occupied as a coal wharf. In 1863 pltt. applied 
for permission to occupy the wharf in place of his 
predecessor. This was assented to, & pltf., with- 
out any lease or agreement continued to occupy it 
till 1881. In 1865 pltf. erected a brick building 
on the land in the place of a wooden shed thereto- 
fore used as an office :—Held: pltf.’s occupation 
was not an adverse one, & he gained no title to it 
under the Prescription Acts; but if his occupation 
had been adverse, he might have gained a title, 
to which the fact that the land was land acquired 
for the oe of the railway, & not supertiuous 
land, would have been no answer.—BoOBBETT v. 
Soutu Eastern Ry. Co. (1882), 9 Q. B. D. 424; 
51L. J. Q. B. 161; 46 L. 7. 31; 463. P. 823. 
Annotation :-—Consd. Mid. Ry. v. Wright, [1901] 1 Ch. 738. 

1598. -]—An exclusive licence is aleave 
to do a thing, & a contract not to allow any one else 
to do the thing ; but, unless coupled with a grant, 
it confers no more than any other licence any 
interest or property in the thing, & the licencee 
has no title to sue in his own name.—HwxaP v. 
HARTLEY (1889), 42 Ch. 1). 461; 58 L. J. Ch. 790; 
61 L. T. 5388; 88 W. R. 1386; 5 T. L. R. 710; 6 


R. P. C. 495, O. A. 
Annotations :—Apld. London Printing & Publishing Alliance 


well, so if it is to take the profits for a year, it 
is a lease for a year, for this passes an interest; the 
other is only an authority to do particular acte 
(ner CuR.).—ANON. (1705), 3 Salk. 23; 91 EH. R. 


1596. ———.]—Musxkaztr v. Hinz, No. 1709 t 
; , No. post. 
weet NEWBY». HARRISON, No. 1589, 






































SEcT. 2.—DISTINCTION BETWEEN LICENCE AND 
LEASE. 


SUB-SECT. 1.—IIow ASCERTAINED. 
A. Intention of Parties. 


1598. General rule.|—An instrument is not a 
demise, although it contains the usual words of 
demise, if its contents show that such was not the 
intention of the parties. 

The parties inaccurately call this a letting, & 
the money to be paid a rent, but the whole agree- 
ment is such as to show that defts. were to retain 
the possession of the hall & gardens, so that there 
was to be no demise of them, & that the contract 
was merely to give pltfs. the use of them on those 
days (BLACKBURN, J.).—TAYLOR v. CALDWELL 
(1863), 3 B. & S. 826; 2 Now Rep. 108; 32 
L. J. Q. B. 1643; 8 L. T. 356; 27 5. P. 7103 11 
W. RR. 726; 122 EK. R. 300. 

Annotations :—Meutd. Apploby v. Myors (1867), I. It. 2 
C. P. 6513 Boast ¢. Firth (1868), L. R24. iP. 1} Robin: 
Bon v. Davison (1871), L. R. 6 Exch. 2693 Gastlo Vv, 
Playford (1872), 26 L. T. 315; Jackson v. Union Marine 
lusee. (1874), L. R. 10 GC. P. 125; Rowell vo, Coupland 
(1876), L Q B. DD. 258; de Arthur, Arthur v. pne 


(1880), 14 Ch. D. 603; Marshall v. Schofield (1882), 52 
L. J. Q. B. 58; Turner v. Goldsmith, {1891} 1 Q. B. 544 ; 








vw. Cox, [1891] 3 Ch. 291. Consd. Fitzgerald v. Firbank, Re Jamieson & Noweastle 8.8. Froyght Lusce. Assocn., 
(1897] 2 Ch, 96. Apld. Neilson v. Horniman (1909), 26 [1895] 1 Q. B. 510; Blum vw. Analey (1900), 64.7. P. 184; 
T. L. R. 188. Consd. British Actors Film Co. v. Glover, Nickoll & Knight v. Ashton, Kdridge, [L901] 2 K. B. 126; 
[1918] 1 K. B. 299. Refd. He Apollinaris Co.’s Trade Lumsden v. Barton (1902), 19 T. L. RK. 53; Blakeley v. 
Mks., Apel aris, Friedrichshall & Hunyadi Janos Muller, Hobson v. Pattenden, (1903) 2 K. B. 760, n. 3 
(1890), 63 L. T. 162; Smelting Co. of Australia v. lL. R. Sivil Service Co- P: Moc. v. Goneral Steam Navigation 

Co., [1903] 2 K. B. 756; Clark vo. Lindsay (1903), He 


Comrs., [1896] 2 Q. B. 179; National Phonograph Co. of 
Australia v. Menck, [1911) ‘A. C. 336; British Assocn. of 
ao Bottle Manufactures v. Forster (1917), 86 L. J. Ch. 


1594. Legalises unlawful act.|—A dispensation 
or licence properly passes no interest nor alters 
or transfers property in anything but only makes 
an action lawful which without it would have 
been unlawful. . . . A licence to hunt in a man’s 
park, & carry away the deer killed to his own 
use; to cut down a tree in a man’s ground, & to 
carry it away the next day after to his own use, 
are licences as to the acts of hunting & cutting down 
the tree ; but as to the carrying away of the deer 
killed, & tree cut down, they are grants (VAUUIIAN, 
C.J.).—THOMas v. SORRELL (1673), Vaugh. 330 ; 
3 Keb. 264; Freem. K. B. 137; 124 E. R. 1098, 


Ex. Ch. 
-{nnotations -—Apld. Muskett v. Hill here 5 Bing. N. Cc. 
Pog : 


L. T. 198; Icidtott v. Crutchley, J1003) 2 K. hh. ; 
Horne Bay Steam Boat Co. v. Hutton, (1903) 2 K. 3s. 
683; Krellyv. Honry, (1903] 2 K. Bb. 740; Soott vx. Coulson, 
{1903) 2 Ch. 249; Chandler v, Wobster, [1004] 1 K. B. 
493; He Hull & Moux, (1905) 1 K. B. 588; Cirimadick 
v. Sweetman, (1900) 2K. B. 740; The Salvador, No. 2 
(1909), 25 I. L. R. 727; Stephens ov. Junior Army & 
Navy Stores, [1914] 2 Ch. 516; de Worthington, dx p. 
Pathe Fréres, [1914} 2 K. B. 290; Assoctated Portland 
Cement Manufacturers, 1900, Ltd. 9. Cory (1915), 31 
TL. R. 442; 2c Shipton, Anderson & Harrison Arbitra 
tion, (1915) 3K. B. 676; B.A, Tamplla 5.8. Co. 0. Anglo- 
Mexican Potroloum Products Co., [1916] 2 A. ©, 387; 
Horlock v. Beal, (1016) L A. C. 486; Lelston Gan Ca. 
Leiston-cum-NSizewell U. C., {1916) 2 K. Bs. 428; He 
Nowman, Raphasls Claim, [1916}) 2 Ch. 300; Smith 
Coney & Barrett v. Bocker, Gray, 11916] 2 Ch. wi Lilo 
Royal Belge Soc. Anon, v, Stathatos (1917), 33 T, L. R. 
390; Metropolitan Water Board v. Dick Kerr, Lf 
2K. B. 1: Scottish Navigation Co. v. Souter, A ire, 
Shipping Co. v. Weidner, Hopkins, {1917] 1 K. B. 222; 
Blackburn Bobbin Co. o. Allen, (1018) 2k. B. 467; He 
Thotlusson, icp, Abdy, (1919) 2 K. i 

Commercial Anversols & Power, (1920) 
Loboaupin v. Crispin, (1920) 2 K. B. 714; Mertens v. 
Home Frecholds Co., et 2K. B. 526; Larrinaga v. 
Soc. Franco Americaine des Phosphatos do Medulla (1923), 
yz L. J. K. B. 455. 

1599. .J—RocHpALE CANAL Co. v. BREW- 


sTER, No. 1043, post. 
B. Right to Exclusive Possession. 


° al. 
1595. ———.]—-A grant or authority to come upon (a) fn Gener , 
my lands & 5 hunt there is but a licence & no 1600. Basis of distinction.}—TayLon v. CALD- 


more ; but if it is to take the profits it is a lease as | WELL, No. 1598, ante. 
v 904 )» 8 Nfld. L. R. App. vil— 
FLD. 


694; Wood ». Leadbitter (1845), 13 $33. Consd. 
Warr v. L. C. C., [1904] 1 K. B. 713. . Washbourne 
v. Burrows (1847), 16 L. J. Kx. 266; Taplin v. Florence 
peers 10 C. B. 744; Congreve v. Evetts (1854), 10 Exch. 

98; Bailey v. Stephens (1862), 12 C. B. N. 8.91; Nut- 
tally. Bracewell (1866), 36 L. J. Ex.1; L.C. C.v. Dundas, 
[1904] P. 1; Smith v. Colbourne, (1914) 2 Ch. 533; British 
Actors Film Co. v. Glover, {1918} 1 K. B. 209. Mentd. 
Jeveson v. Moor (1699), 12 Mod. Rep. 262; KR. ¢. Papinian 
ee), Seas. Cas. K. B. 135; Ex p. Armitage (1756), 


e 











(1859), 10 I. ; 12 Ir. Jur. , licence to cut timber on land whereby 
rae | per aa eee nee : exclusive possession of the land is con- 


ferred upon the licencee amounts to a 
mise d although there may be 1600 if. ———.}—Held: asnoexclusive 

PART VI. SECT. 2, SUB-SECT. 1.— Ronictions in teanoe of the parpoaee right of occupation was given by the 
B. (a). for which the land may be used.— | {nstrament but only an exclusive right 

1600 i. Basis of distinction.) — A | PHILLIPS v. GLeNwoop LumBeER Co. ! to cut timber, the instrument was not 
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Sect. 1.—Distinction between licence and lease: Sub- 
eect. 1, B. (a) & (0); sub-sect. 2.) 


1601. ——-.]—-Lonpon & NorTH WESTERN Ry. 
Co. v. BUCKMASTER, No. 1641, post. 

1602. }—WELLS v. KINGSTON-UPON-HULL 
Corpn., No. 1663, post. 

1603. |—TAYLOR v. PENDLETON 
SEERS, No. 1651, post. 

1604. .|—A licence granted by the Govt. 
to resp. under a colonial statute, giving an exclusive 
right of occupation of land, though subject to 
reservations or to a restriction as to its user, is in 
law a demise of land. 

Prior to its grant, applts., expecting & believing 
that they would obtain the licence, commenced 
cutting timber on the land comprised therein ; 
& continued to do so until three days after its 
grant notwithstanding a formal notice from 
resp., & after that date they removed the logs 
so cut :—Held: applts. were wrongdoers, & resp. 
as lessee had lawful possession of the logs so cut, 
which established a good title against applts. 
with a right to consequent relief.—GLENWOOD 
LUMBER Co., Lrp. v. PHILLIPS, [1904] A. C. 405; 73 
L. J.P. 0. 62; 90 L. T. 741; sub nom. GLENWOOD 
cr ie Co., Lrp. v. BisHop, 20 T. L. R. 531, 


Annotations :-—Apld. Clarkson & Forgie v. Wishart & Myers, 
(1913) A. C. 828; McPherson v. Temiskaming Lumber 
Co., [1913] A. C. 145. Mentd. Kastern Construction Co. 
v. National Trust Co. & Schmidt, (1914] A. C. 197. 








OVER- 





(b) What amounts to Eaclusive Possession. 


1605. Licence to dig for minerals.|—HuNTING- 
TON (KARL) & MounTJoyEs (LORD) Case (1583), 
4 Leon. 147; Moore, K. B. 174; 1 And. 3807; 
74 E. R. 786; sub nom. Mountsoy (Lorp) & 
HUNTINGTON’sS (EARL) CasE, Godb. 17. 

Annotations :—Consd. Chetham v. Williamson (1804), 4 
Kast, 469; RR. v. Trent_& Morsey Canal Co. (1825), 3 
L. J. O. 8. K. B. 140. Expid. Low Moor Co. v. Stanley 
Coal Co. (1875), 33 L. T. 436.. Consd. Sutherland v. 
Heathcote, [1892] 1 Ch. 475. Refd. Goodright d. Fowler 
v. Forrester (1807), 8 East, 552; Doo d. Hanley v. Wood 
(1819), 2 B. & Ald. 724. Moentd. Harvy v. Thomas (1591), 
al ' liz. 216; Townshend v. Windham (1750), 2 Ves 
1606. Licence to remove minerals.|—Roaps v. 

TRUMPINGTON OVERSEERS, No. 1640, post. 

1607. Licence to cut growing crops.]—One 
who has contracted with the owner of a close for 
the purchase of a growing crop of grass there, for 
the purpose of being mown & made into hay by 
the vendee, has such an exclusive possession of 
the close though for a limited purpose that he may 
maintain trespass quare clausum fregit against 
any person entering the close & taking the grass 
even with the assent of the owner. But this 
being a contract or sale of an interest in or con- 
cerning land is voidable by Stat. Frauds, s. 4, 
if not reduced to writing & may be discharged by 
parol notice from the owner before any part 
execution of it. Stat. Frauds, s. 1, as con- 
strued by sect. 2 is meant to vacate parol leases, 
etc., conveying a greater interest in land than 
for 3 years & whereupon a rent is reserved.— 
ORosBY v. WapswokTH (1805), 6 East, 602; 
2 Smith, K. ee 102 EB. R. 1419. 

vans Uv. r . . 

829; Carrington v. Roots G8s7e aM EN 448. . ley 


Washbourn ». Burrows (1847), 1 Exch. : 
Trumpington Overseors (1870), L. R. 6 Q. B. 56. 


Parkor ». Staniland (1809) v. 

Bruce (1813), 2M. & S. 265; Jones v. Flint (1839), 10 

$37  Madtaicny Salas a 1B8S hg ane” Cos. 4 r 
td e raon . a 

Ri NM 90 ; Back v. 


chards v. Davies, {1921} 1 


& lease but a licence.—HUTCHISON v. 
pene 7s PREHI, (1919) N. Z L. R. 
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[1925] 1 K. B. 526. Mentd. Strickland » Maxwell (1834), 
2Cr. & M. : ux ©. Brown (1852), 12 C. B. 801; 
and v. Hall (1877), 2 Ex. D, 318; Mogg v. Yatton 
verseers (1880), 50 L. J. M. ©. 17; Mo ©. Baron, 

{1918} A. ©. 1. 

1608. ——— Limited right of disposal by pur- 
chaser.|—-Pitf. & deft. were the purchasers, pltf. 
of a crop of growing turnips, & deft. ot a crop of 
grass, from the same tenant farmer, the turnips 
& the grass being in adjoining fields. A condition 
of the sale of the turnips was that pltf. should not 
remove more than half of them, the other half 
having to be consumed on the ground. A number 
of sheep which had been put by deft. into the 

asture field escaped therefrom on to the turni 

eld & ate a quantity of the turnips. Pltf. claime 
damages in respect of the trespass by deft.’s 
sheep :—Held: pltf. had an exclusive right of 
possession of the turnip crop notwithstanding the 
fact that his right to dispose of it when severed 
was limited, & he was entitled to maintain 
trespass.—WELLAWAY v. COURTIER, [1918] 1 
K. B. 200; 87 L. J. K. B. 299; 118 L. T. 256 ; 
34 T. L. R. 115; 62 Sol. Jo. 161, D. C. 
Annotation :-—Refd. Richards v. Davies, [1921] 1 Ch. 90. 


1609. Licence to take game.|—By deed A. & B. 
conveyed to D. & his heirs certain lands, excepting 
& reserving to A., B. & C., their heirs & assigns 
liberty to come into & upon the lands, & there to 
hawk, hunt, fish, & fowl :—Held: this was not in 
law a reservation properly so called, but a new 
grant by D., who executed the deed, of the liberty 
therein mentioned; & therefore it might enure 
in favour of C. & his heirs, although he was not a 
party to the deed. 

The grant to a person, his heirs & assigns, of 
‘“ free liberty, with servants or otherwise, to come 
into & upon lands, & there to hawk, hunt, fish, 
& fowl’ is a grant of a licence of profit, & not of a 
mere personal licence of pleasure; & therefore it 
authorises the grantee, his heirs & assigns, to hawk, 
hunt, etc., by his servants in his absence.— 
WICKHAM v. HAWKER (1840), 7 M. & W. 63; 10 
L. J. Ex. 153; 151 E. R. 679. 

Annotations :—Consd, Pannell v. Mill (1846), 3 C. B. 625 ; 
Lonsdale v. BR: aoe 11 Exch. 654; Ewart cv. Graham 
(1859), 7 HL. Cas. 831; Owen o. Parsons (1874), 38 

. P. 614. Refd. Race v. Ward (1855), 4 E. & B. 702; 

Denison v. Holliday (1857), 1 H. & N. 631; 

Kayley (1864), 28 J. P. 805; ; 

New Rep. 92; Corker v. Payne (1870), 18 W. R. 436 
usgrave wv. Forster (1871), L. R. 6 Q. B. 590 ; Sowerby 

v. Smith (1874), L. R. 9 C. P. 524; Allgood v. Gibson 
876) W. R. 60; Goodman v. Saltash Corpn. (1882), 

? ; Sutherland v. Heathcote, [1892] 1 Ch. 

475; Ecroyd v. Coulthard, [1897] 2 Ch. 554 ; Fitzhardinge 

v. Purcell, [1908] 2 Ch. 139, Mentd. Durham & Sunder- 

land Ry. v. Walker (1842), 2 Q B. 940; Walsh v. South- 

well (1851), 20 L. J. M. C. 165; Doo d. Croft v. Tidbury 

(ised): 14 C. B. 304; Gilbertson v. Richards (1859), 4 
- & N. 277; Williams v. Bewete G 9, 1K. & EK. 

1040; Hill v. Tupper (1863), 32 L. J. Ex. 217 ; Dennett 

v. Atherton yes 20 W. R. 442; Thellusson v. Liddard, 


[1900) 2 Ch. 635. 

1610. J|—C., granted & demised the 
exclusive right & licence to take & kill game on 
certain land, with the use of a cottage, to deft. for 
aterm; & deft. covenanted to leave the land at 
the end of the term as well stocked with game as 
at the time of the demise. C. assigned his rever- 
sion in the land & hereditaments to pitfs.; & they 
brought an action, at the end of the term, against 
deft. for a breach of his covenant :—Held: the 
demise was not a mere licence but the grant of 
an incorporeal hereditament; the covenant 
touched the hereditament demised, & by 32 Hen. 8, 
c. 34, the assignees of the reversion could sue u 





Daniels, ' it.—Hooprss v. CLARK (1867), L. R. 2 Q. B. 2 
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J. P. 709; 25 W. R. 383, H. L.;: . (187 

c P.D. a a, > affg. (1875), 1 
n tons :-—Distd. R. v. St. Pancras Assmt. Com. (1877) 
2 Q. B. D. 681; Willing v. St. : : 

fe, 37 L. T. 126; Seoith - Laeeee Ae ea 


8B. & 8. 150; 361. J. Q. B. 79; 31 J. P. 228; 
le R, 847; eub nom. Hooper v. Lane, 16 L. T. 

1611. Licence to lay down moorings in river — 
Under statutory _powers.|—-Thames Conservancy 
Act, 1857, vests in certain Conservators, all the 
interest of the Crown & of the Lord Mayor & 
Corpn. of the City of London in the bed & soil of 
the river. It does so for the purposes stated in 
that Act, for the execution of which various powers 
are conferred upon the Conservators. 

In execution of some of those powers the Con- 
servators passed a resolution giving permission 
to appits. to lay down are attached to which 
they might place a derrick hulk, 510 feet from the 
river wall; the work of laying down these 
moorings was to be done to the satisfaction of the 
Conservators, & was to remain ‘“ on condition that 
the accommodation be assessed & the rent paid 
thereon; & that the hulk be not used for storing 
coals.”’ The purpose of so mooring the hulk was 
that of fastening & holding coal vessels, while 
they were unloading their coals, & transferring 
their cargoes to barges & lighters. The derrick 
hulk was held in its position by chains & anchors 
set in large stones, & ballast placed in holes dug 
in the bed of the river, & the work of so placing 
the stones & the ballast was performed by the 
workmen of the Conservators, the payment for 
the work being furnished by applts. The Con- 
servators reserved to themselves power to remove 
the hulk at a week’s notice. The derrick hulk 
could only be removed from the moorings by being 
itself loosened from the chains attached to the 
stones & ballast in the bed of the river; these 
holdings in the river continuing fixed as before :— 
Held: applts. were liable to be rated to the relief 
of the gre of the parish, within which lay that 
part of the river where the derrick hulk was 
moored, in respect of the profit derived by them 
from ita employment, as they must be treated as 
persons in occupation of a part of the soil & bed 
of the river. They were as much occupiers of the 
land as if they had put a stage upon piles driven 
into the bed of the river, or had erected a house 
there. The grant of the right to lay down these 
moorings, & then to sg them through the 
instrumentality of this hulk, was an exercise of 
the parliamentary powers given to the Conser- 
vators under their Act. On the facts of this case 
the moorings, must be taken to be the property 
of applts., subject only to the power of removal 
reserved by the Conservators. 

An illustration has been given in the course of 
the argument, which is commonly given in cases 
of this character, that of a landlord of an hotel, 
or the landlord of a lodging-house, in which case 
although a person sleeping at the hotel may have 
the exclusive use of his bedroom for the night, or 
the exclusive use of a sitting-room during the day, 
or a lodger the exclusive use of the chambers he 
occupies, still there is a concurrent right reserved 
by the landlord of the hotel or the person who leta 
the lodgings, of using the hotel or lodging house 
for whatever p he may think fit for 
Pre ge the establishment & all purposes con- 
0 with it. That is not such an occupation 
on the part of the lodger or the guest at the hotel 
as would make him liable to be rated (Lorp 









































1882), 10 Q. B. D. 327. Apld. Lancashire & Cheshire 

elephons Exchange Co. vr. Manchester Overseers (1884), 

14 Q. B. D. 267; Reynolds v. Sculcoates Assmt, Com. 

(1886), 51 J. b, 87, Consd. Thames Consorvators v. I. R. 

Comrs. (1886), 18 Q. B.D. 279. Distd. M. S. & L. Ry. 

v. Kingston-upon-Hull Governor & Grdns. (1896), fs 

L. T. 127, Refd. L. & N. W. Ry. v. Buckmastor (1875), 

24 W. R. 16; River Thames Consorvators v. 1. R. Comrs. 

(1886), 56 L. T.198; Taylor ye. Pondleton Oversecrs (1887), 

19 Q. B. D. 2883 Rochdale Canal Co. v. Browstor (ieody" 

71 iL. T. 243; Holywell Union v. Halkyn District Mines 

Drainage Co., [1895] A.C. 117. 

1612. Licence of exclusive pasturage—Sale of 
grass.|—Where an owner of grass land upon the 
determination of a previous tenancy advertised 
for sale by auction & sold the grass thereupon for 
ten months to purchasers, on the condition of their 
feeding it with certain stock, dressing the dung, 
cutting the thistles, & leaving the fences in good 
repair, & announced at the time of the sale that 
it was made free from al] rates, tithes, & taxes :—- 
Held: that he was rightly inserted in the rate-book 
as occupier, the transaction with the purchasers 
of the grass only amounting to a licence by him 
to them to turn in their cattle, & not constituting 
them tenant occupiers.--Moaa@ v. YATTON OVER- 
SEERS (1880), 6 Q. B.D. 10; 501. J. M. C17; 
45J.P.824; 20W.R. 74, D.C. 

Annotation :-~—Refd. Smith r. Now Forest Union (1889), 

53 J. P. 661. 

1613. Licence to erect bookstalls on railway 
platform.|—SmiTH v. LAMBETH ASSESSMENT Com- 
MITTER, No. 1647, poat. 

1614. Licence to use land as golf course.| — 
EpWARDS v. SUMMERTON, [1800] W. N. 120. 

1615. Occupation of berth at quay side.|-— 
ALLAN v. LIVERPOOL, OVERSEERS, INMAN v. WEST 
DERBY UNION ASSESSMENT COMMITTEK & KIRK- 
DALE OVERSEERS, No. 1642, post. 

1616. J—ROCHDALE CANAL Co. Brew- 
stTER, No. 1643, post. 

1617. Occupation of coal depot—Iin railway 
yard.|—Applts., a firm of coal merchants, had, 
under a parol agreement, the use of lund, sidings 
& stables, the property of a railway co., for which 
they paid a sum, called in the monthly accounts 
‘‘rent of depot.” 

No definite term was mentioned in the agree- 
ment, & the railway co. claimed the right to turn 
out applts. without notice. A gate between the 
depot & the road was locked at night by applts., 
the railway co. having no key of this gate. here 
was another gate, which was never locked, between 
the depot & the lines communicating with those of 
the railway co.:—Held: the railway co., & not 
applts., were the ratable occupiers.—-RICKETT, 
SmitH & Co. v. POPLAR UNION ASSESAMENT Com- 
MITTEE (1886), Ryde, Rat. App. (1886-00), 150. 

1618. Occupation for purpose of & in connection 
with easement—-Right of drainage through land.|— 
HoLywELL Union & HatKYN ParisH v. HAt- 
KYN DRAINAGE Co., No. 1717, post. 

4619. Occupation of bonded warehouse.]-— YOUNG 
& Co. v. LIVERPOOL ASSESSMENT COMMITTEE, No. 


1655, poet. 
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Sect. re alae between licence and lease: Sub- 
sect. 2. 


but passes no interest; nor can the party 
have trespass for breaking the soil; but if the 
tenant in fee had exposed it to halves for several 
crops, it had been a lease.—HARE v. CELEY 
(1589), Cro. Eliz. 143; 78 EB. R. 400. 

1621. Standing place—In factory.|—A contract 
for a standing place in another’s mill for a 
carding machine, the party's own property, 
which was fastened to the floor & the roof, 
for the purpose of being worked by the steam 
engine of the mill, for which the party was to 
give £20 a year with liberty to quit on three 
months’ notice, is not a taking of a tenement, 
but a mere licence to use the machinery of the 
mill; & therefore no settlement can be derived 
under it.—It. v. MELLOR (INHABITANTS) (1802), 
2 East, 189; 102 EF. R. 341. 

Annotations :—Retd. Re Ogden & Walmsloy, Kx p. Loyd 


(1834), 3 Deac. & Ch. 765; Wright v. Stockport Town 
Clerk (1843), 1 Lut. Reg. Cas. 32. 














1622. -|—BEAUMONT v. CROWTHER 
(1843), 2 L. T. O. 8S. 97. 
1623. -]—The owner of a factory con- 


sisting of several rooms was in the habit of letting 

‘‘ standings ’’ therein for lace machines, himself 

supplying the power for working them, there being 

no demise of the room :—Held: the weekly pay- 
ments could not be distrained for as ‘‘ rent.”?> An 
entry for the purpose of making a distress through 

a window which is fastened by means of a hasp is 

not lawful.—Hancock v. AUSTIN (1863), 14 C. B. 

N.S. 684; 8 L. T. 429; 10 Jur. N. S. 77; 11 

W. RR. 8383; 148 BE. R. 593; sub nom. HANCOCK 

v. MARTIN, 2 New Rep. 243; sub nom. LLANDCOCK 

v. AUSTIN, 32 ].. J. C. P. 262. 

Annotations :—Refd. Marshall v. Schofield (1882), 52 L. J. 
Q. 3. 58. Mentd. Nash v. Lucas (1867), L. R. 2 Q. B. 
500; Selby v. Greaves (1868), L. R. 3 C. P. 594. 

1624. Agreement to let ‘‘ all room & 
power.’’|—Pltfs. by an agreement in writing, let 
to defts. ‘‘ all the room & power” in acertain mill, 
together with the warehouse room in connection 
therewith, in consideration of which defts. agreed 
to pay £500, subsequently increased by parol 
agreement to £700 per annum, by quarterly instal- 
ments after the first year:—Held: the agree- 
ment amounted to a demise of a tenement; the 
consideration to be paid by deft. was rent issuing 
out of the land; & defts. were liable in respect of 
three quarters’ rent, which had become due after 
the mill had been destroyed by fire.—-MARSHALL 
v. SCHOFIELD & Co. (1882), 52 L. J. Q. B. 58; 47 
L. T. 406; 81 W. R. 184, C. A. 
aun an :--Mentd. Matthey v. Curling, [1922] 2 A. C. 


1625. ——- In exhibition.)—By agreement 
between the Royal Comrs. for the Exhibition of 
1862 & M., the former agreed, in consideration of 
certain money, that M. should have the right of 
selling refreshments while the Exhibition was 
open, on a space of 40,000 square feet at the least 
of the portion of ground occupied by the Exhibi- 
tion. e was to fit up the space allotted to him 
with counters & fittings, to provide cellars, & to 
lay on gas & water. He was to be subject to the 
bye-laws & regulations made by the Comrs. for 
the orderly conduct of the Exhibition, & the 
| eae employed therein. Provisions were only 

be brought in at specified times. M. was to 


MANUFACTURING Co, v. SUAIRP (1891), 
19 Ss. Cc. R. 657.—CAN, 
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keep the space clean, & to remove the rubbish, 
etc., every night. All fittings & erections made by 
M. were to become the property of the Comrs. on 
the erection thereof. . went into occupation 
under this agreement, & erected fixtures, counters, 
pipes, etc., & made cellars & drains. He con- 
tinued to sell refreshments through the whole time 
the Exhibition was open. The keys of the doors 
openi from the refreshment rooms into the 
Exhibition buildings were always kept by the 
police employed by the Comrs., & the said police 
usually locked M. & his servants out every evening, 
& admitted them again in the morning, but during 
part of the time M. had an entrance from the 
outside :—Held: M. was not liable to be rated 
to the relief of the poor, inasmuch as he had no 
exclusive occupation of the space so allotted to 
him.—MOorRRISH v. HALL (1863), 2 New Rep. 448 ; 
8 L. T. 697; subnom. R. v. MORRISH, 32 L. J. M.C. 
245; 10 Jur. N.S. 71; 11 W. R. 960; sub nom. 
MorRIsH v. St. MARY ABBOTTS (CHURCHWARDENS, 
Etc.), 27 J. P. 470. 
Annotations :—Consd. Smith. v. Lambeth Assmt. Com. 

(1882), 9 Q. B. D. 585 d. R. v. St. Martin’s, Leicester 


(1867), L. &. 2 QB. 493 - Rochdale Canal Co. v. Brewster 
(1894), Ryde & Rat. App. 143. 


1626. .|—Defts. let to one W. a stall 
at an exhibition at a weekly rent, but W. was not 
to use it before 10 a.m. nor after 11 p.m. :—Held: 
this was a mere licence which gave no right of 
distraint to deft.—RENDELL v. RoMAN (1893), 9 
T. L. R. 192, D.C. 

1627. .|—Pltf. applied to defts. for 
three specified spaces at a fair to be held from 
Dec. 17, 1920, to Jan. 25, 1921, which dates might 
be altered by defts. The consideration, described 
in regulations sometimes as ‘‘ rent,’’ plitf.’s interest 
being referred to as a ‘‘ tenancy,’’ was in part paid 
by pltf., his exhibits were to be subject to a 
‘‘ lien ’’ for amounts due to the directors, pltf. was 
not to sub-let or divide any space without their 
sanction, stand fronts were to erected by their 
contractor at pltf.’s expense, defts. might, without 
assigning reason, remove unsuitable or not offi- 
cially sanctioned exhibits, & no exhibitor or 
servant was to slcep on the premises. The use to 
be made of the spaces, & the erections put thereon 
were regulated in the agreement. Defts. signed 
an acceptance of pltf.’s application, but disputes 
having arisen as to the exhibit on one of pitf.’s 
allotted spaces, defts. refused the balance of the 
consideration & claimed the right to let the space 
to parties other than pitf. Pitf. commenced an 
action, & moved for an interlocutory injunction 
restraining the defts. from letting or disposing of 
the spaces in breach of the contract :—Held: on 
the construction of the whole contract there was 
nothing in it inconsistent with pltf.’s interest 
being a tenancy, with the right to the sole & 
exclusive use & occupation during the exhibition 
of the spaces, such use being regulated by the 
agreement, & not that of a mere conditional 
licencee under a parol revocable licence. Pitf. 
was held entitled to the injunction by way of 
specific performance.—JOEL v. INTERNATIONAL 
Circus & CHRISTMAS Farr (1920), 124 L. T. 459 ; 
65 Sol. Jo. 298, C. A. 

1628. Eraction of cottage—& inclosure of ad- 
joining land.}|—The taking a grant of a licence 
from the lord of a manor to erect a cottage on a 
piece of land, rendering an annual rent of 10s. 6d. 


“I do hereby to 
the pri of fight in 
the west eide of your building, etc., 
for the term of ten from this 


date, at a yearly rent of 25 centa per 
» a 
annum”? Held : the memorandum 
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as a quit rent, & also a grant of a licence to inclose 
a piece of ground for a garden to the said cottage, 
both being parts of the waste, & building a cottage 
thereon, & residing in it a year & a half :—Held: 
not to confer a settlement; this being a licence 
only, & not a grant of any interest in land.— 
R. wv. HORNDON-ON-THE-HILL (INHABITANTS 
(1816),4M. & S. 562; 105 BE. R. 942. 
Annotations -—Refd. R. ». t 

TES ger gt a 

R.o. Geddington (1828), 2B. & Cia, SoS: Ment 

1620. Admission to theatre.} — A., in 1792. 
granted a lease of a theatre to B. covenanting 
not to grant rights of admission, except two 
hundred & fifty free admissions, without the 
consent of A.; & in case of any of the covenants 
being broken, the lease was to be void. B. then 
assigned his interest to trustees, to receive 
the profits & pay the debts., etc., who left B. 


in the management & direction of the concera, in | 


the course of which, in 1799, B. granted a ticket of 
admission to U. for twenty-one years. In 1800. 
the trustees took possession of the theatre, but 
sulfered C. to exercise his privilege of admission 
till 1814, when the ticket was stopped, on the 
ground that B. had no right to make such a 
grant :—Held: (1) the covenant by L. with A., 
not to grant rights of admission, supposing it to 
have been broken, did not avuid the grant to C. ; 
(2) as the trustees had left B. in the management 
of the theatre, they must be taken to have autho- 
rised the grant, & could not afterwards disavow 
it; (3) this was not an interest in land, but a 
licence to C. to enjoy the privilege of admission, 
& therefore it was not necessary that it should 
pass by deed, or that B. should have been autho- 
rised by the trustees in writing to make such a 
grant.—-TAYLER v. WATERS (1816), 7 Taunt. 
374; 2 Marsh. 551; 129 E. R. 150. 


Annotations :-—-.1a to (3) Expld. Wood v. Manley (1839). 

11 Ad. & El. 34. Uonsd. Williams ». Morris (1841), 8 
M. & W. 488; Wood v. Leadbitter (1845), 13 M. & W. 
838. Distd. Webber v. Lee (1882), 9 Q. B.D. 315. Consd. 
McManus v. Cooke (1887), 35 Ch. D. 681. Refd. Hewlins 
v, Shippam (1826), 5 B. & C. 221; Liggins v. Inge (1831), 
7 Bing. 682; Wells v. Kingston-upon-Hull Corpn. (1875), 
44L. J. C. P. 257: Mot. Ry. «. Fowler, [1892] 1 Q. B. 
165; Hurst v. Picture Theatres, |1915) 1 K. 3B. 1. 


1630. Occupation of premises—For specified 
period.|—J{£ one doth licence another to enjoy 
his house till such a time, it is a lease (T WISDEN, J.). 
——HALL v. SEABRIGHT (1609), 2 Keb. 561; 1 
Mod. Rep. 14; 1 Sid. 428; 84 E. R. 352. 





seh ia aaa :—Consd. Kavanagh v. Gudge (1814), 1 Dow. 
1631. On certain specified days.}——-TAY1LoRn 


v. CALDWELL, No. 1598, autie. 

1632. For particular purpose.) — Deft. 
bought some boards from pltf., & at deft.’s request 
pitf. gave him permission to use his shed for the 
purpose of making a signboard. Deft. eel aN A 
D., a carpenter, to make the signboard at a 
fixed price, & D. used the shed for that purpose, 
with I gate knowledge. D., while so working. 
lighted a pipe from a match with a shaving, which 
he accidentally dropped, & the shed was burned 
down :—Held: (1) there had been no demise of 
the shed by pltf. to deft., nor anything in the 
nature of a bailment; (2) there was no contract 
between pltf. & deft., but a mere revocable licence | 
to use the shed; (3) the act of D., not being a 








was on pltf.’s pro 
wall was erected p 
bu{lder: ‘‘ You're 


constituted a mere licence, revocabie 
at deft.’s A serge rae gee VA o. ScoTr 
(1873), 9 N. 8. R. 215.—CAN. 

ad. Licence to erect boundary wail.) 
—Deft. built a stone wall between his 
Jand & that of pitf., of which a part 
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Jand ; a" he said further, that he had 
no objections, but ** I caution you that 
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negligent act within the scope of his employment, 

deft. was not liable.—WH£ILLIAMS v. J ONES (1868), 

3 H. & C. 602; 13 L. T. 800; 29 J. P. 644; 121 

Jur. N. 8. 843; 13 W. R. 1023; 159 E. R. 668, 

Ex. Ch. 

Annotations :— Ae to (3) Consd. Jefferson v. Derbyshire 
“= "" Reld. Whitmore v. Pearson 


1633. Licence to erect Limekiln on land—& work 
quarry.|—Where A. orally agreed to allow B. to 
enter on his land, & erect a limekiln & work a 
quarry on it, on consideration of B. paying for the 
damage caused by passing & repassing :—Held : 
this was a mere licence, not an interest in land, & 
therefore not within Stat. Frauds.—GRiFFITus v 
JENKINS (1861), 3 New Rep. 480; 9 1. T. 732; 
10 Jur. N.S, 207; 12 W. R. 533. 

1634. Licence to depasture stock.|—A yrant of 
160 acres of land in fee in a colony was made by 
the Crown to applts., with a proviso securing to 
the Crown the right of re-entering on the land for 
the purpose of making roads, canals, & other works 
of public utility, the right to cut timber, & to 
search for & carry away stones or other materials 
which might be required for making or keeping 
such works in repair, & also reserving to the Crown 
all mines of gold, silver, precious metals & coal, 
with full liberty to search for & carry away the 
same. There was no other reservation.  Inci- 
dental to such prant, a licence or lease was also 
granted by the Crown to depasture the live stock 
of applts. on 10,000 acres, the limits of which 
were strictly deflned in the instrument, for a term 
of twenty years, in consideration of an annual rent 
of £10, subject to the same reservations as the 
grant of land in fee. At the time those grants 
were made, it was agreed between the Crown & 
applts. that wild cattle should) be considered 
jere nature :- Held: (1) the licence to depasture 
stock was, in law, a demise ot the land to which 
the ordinary rights of a Iessee would attach ; 
(2) the grant of land in fee, & the demise of the 
10,000 acres for the term, conferred on applts. 
the exclusive right of killing & taking game, beasts 
of the chase, & animals which are properly fer@ 
nature, which might at any time be upon the land 
during the time such land was granted; (3) aa 
wild cattle were agreed to be ferw natura, applts. 
might lawfully kill or hunt them. - FALKLAND 
IsLANDS Co. v. TR. (1864). 2 Moo. P. CO. N.S. 
266; 11 4. T. 93 10 Jur. N.S. 807; 13 W. RR. 
57; 15 E.R. 902, P. C. 

1635. Licence to fix moorings——In bed of river.]— 
The conservators of the Thames were owners of 
the soil & bed of the river, & of moorings fixed to 
the soil of the river. W. used the moorings to 
muor his hulk, as a fluating coal depot, under the 
‘ollowing document: ‘we, the conservators of 
whe Thames, do grant to W. liberty & licence to 
‘asten, & thenceforth keep tastened, his coal hulk 
lo the moorings placed by the conservators in the 
4ver, until cither party shall have given to the 
wther one calendar month’s notice in writing. 
cp consideration whereof W. agrees to pay towa: 
he expenses of placing & maintaining & ae 
vhe moorings the annual sum of £30.” . was 

assessed to the poor rate as occupier of part of the 
xed of the river: —Held: the above document 
‘as not a demise, but only granted to W. a licence 


Ae oem ete 


may put you to trouble  :—Held; 
this was a qualified licence Justifying 
tho erection of the wall but woing no 
further.—PeTERS vo. FRECKER (1872), 
y N. 4. H. 67.—OAN. 

e. Licence to use race track.J-~ Av 


erty. When the 
building on my 
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to use the moorings, & he was therefore not the 
occupier, & not liable to be rated.—-WATKINS v. 
MILTON-NEXT-GRAVESEND OVERSBHERS (1868), L. R 
3 Q. B. 350; 18 L. T. 601 ; 325. P. 204; 16 W.R. 
1059. 
Annotations—Conad. Wells v. Kingston-upon-Hull Corpn. 
(1875), L. R. 10 C. P. 402. - Distd. Cory v. Bristow (1877), 
2 App. Cas. 262. Consd. M. 8. & L. Ry. v. Kingston- 
upon-Hull Governor & Grdns. (1896), 74 L. T. 127. Retd. 
ty v. Greenwich Churchwardens (1872), L. R. 7 C. P. 
499; R. v. St. Pancras Assmt. Com. (1877), 2 Q. B. D. 
; Lancashire & Cheshire Telephone Exchange Co. v. 
Manchester Overseers (1884), 13 Q. B. D. 700. 


1636. .l--Cory v. Bristow, No. 1611, 








ante. 

1687. Licence to dig for minerals.] — HunNT- 
INGTON (Haru) & MountTsoyves (LORD) CasE 
(1583), 4 Leon. 147; 1 And. 807; Moore, K. B. 
174; 74 E. R. 786; sub nom. Mountsoy (LORD) 
& HUNTINGTON'S (EARL) Cash, Godb. 17. 


Annotations :—Apld. Chetham v. Williamson (1804), 4 East, 
$03, Consd. Sutherland v. Heathcote, [1892] 1 Ch. 475. 


Doe d. Hanley v. Wood eae , 2 B. & Ald. 724; 
k. v. Trent & Mersey Canal Co. 3L.J.0.8.K. B. 
140; Low Moor Oo. v. Stanley Coal Go. (1875), 33 L. I. 
436. entd. Townshend v. Windham (1750), 2 Ves. Sen. 
1; Goodright d. Fowler v. Forrester (1807), 8 East, 552. 


1688. -+— Dopp d. HANLEY v. Woop, No. 


1707, | bale 

1639. Yearly rental—Proviso for re-entry 
on non-payment.]— By deed made Sept. 4, 
1848, B. granted to A. licence to get all the 
copperas stone which might be found in a 
certain part of the manor of M. for twenty- 
one aed at the yearly rent of £25, payable half 
Mage: y on June 24 & Dec. 25, wiuh a proviso that 
f any part of the rent should be in arrear for 
twenty-one days, it should be lawful for B., his 
heirs & assigns, by notice in writing delivered to 
A., his exors., administrators or assigns, to deter- 
mine the grant. On Jan. 31, 1856, J. H., who had 
become assignee of the licence, assigned the licence 
to defts. by way of mtge., & on Aug. 5, 1857, it 
was absolutely assigned to defts. by arrangement 
under 12 & 13 Vict. c. 106, who by oral agreement 
granted to J. the enjoyment of all the rights 
under it on his paying the rent thereby reserved. 
On Mar. 27, 1858, pltf., who had purchased the 
manor in Aug. 1854, distrained goods of J. & E., 
his son, lying on the part of the manor mentioned 
in the licence, for arrears of rent due at Christmas, 
1857. J. & E., thereupon brought actions against 
pltf. for the illegal distress, in which he suffered 
judgment by default; & in 1858, negotiations 
for a settlement of the actions & for granting a 
new licence to K. for a further term of twenty- 
one years, commencing on June 24, 1864, the day 
on which the grant of Sept. 4, 1843, would expire, 
were carried on between the attorneys of J. & 
pitf., & it was verbally arranged between the 
pitf.’s attorney & the attorney for J. & E. that the 
actions should be settled on certain terms, one of 
which was, that such a licence should be granted 
to E. These terms pltf. refused to carry out. On 
July 3, 1858, pltf. gave a written notice to defte. 
& J., pursuant to the proviso, to determine the 
licence. On Jan. 11, 1859, deftsa. tendered to 
pltf., £50 for two years’ rent due at Christmas, 
1858, which pa refused to accept. In trespass 
for breaking & entering pe close & taking away 
copperas btone, the ct. having power on a special 
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case to draw inferences of fact :—Held: pltf., 
after the cause of forfeiture had occurred, suffi- 
ciently expressed & communicated to defts. his 
determination to treat the licence as existing, 
& was bound by that election, & therefore the 
subsequent notice was inoperative. Qu.: whether 
the distress being within six months after the cause 
of forfeiture, the period within which, by 8 Ann. 
c. 14, ss. 6, 7, a lessor may distrain after the 
determination of a lease, would by itself amount 
to an election to treat the licence as existing.— 
WARD v. DAY (1864), 5 B. & S. 359; 4 New Hep. 
171; 33 L. J. Q. B. 254; 10 L. T. 578; 12 W. R. 
829; 122 BE. R. 865, Ex. Ch. 

Annoiaton s—Refd Walrond v. Hawkins (1875), 44 L. J. 


1640. Power of owner to inspect.|—It 
was agreed between A. & B. that A. should ‘‘ forth- 
with enter upon ’’ B.’s land, & there dig for copro- 
lites in a specified manner, & should effectually 
fence the excavations & complete them by a 
given time, & should reinstate the land, & then 
‘* yield & deliver up ”’ the land to B. There were 
no express words giving a right to the exclusive 
occupation of the land; but the excavations & 
works contemplated by the agreement required 
a constant occupation of the land by A. until the 
coprolities were raised, & the land could not be 
used for any other purpose from the commence- 
ment of the excavations until it had been rein- 
stated, which could not be done for a year or 
more after the coprolites were raised. 3B. reserved 
to himself the right of going upon the land where 
the excavations were for the purpose of inspecting 
the works, but he was not required by the agree- 
ment to do anything upon the land :—Held: 
A. had the right of exclusive occupation of the 
land, & he was therefore liable to be rated to the 
relief of the poor in respect of such occupation. 

It is sometimes difficult to say whether a given 
use of land amounts to an occupation, or only to 
an easement. <A familiar case is that of furnished 
lodgings where the lodger has the exclusive use 
& enjoyment of one or more rooms. By the 
agreement between the owner of the house & the 
lodger the servants of the owner clean the rooms, 
light the fires, etc. The servants have con- 
stantly to go into the rooms to perform these 
duties, & the occupation of the rooms is by the 
pereon who thus employs servants to look after 
hem (BLACKBURN, J.).—Roaps v. TRUMPINGTON 
OVERSEERS (1870), L. BR. 6 Q. B. 56; 40 L. J. 
M.C. 35; 23 L. T. 821; 35 J. P. 72. 

Annotations :—Expld. R. v. St. George’s Union (1871), 

L. R.7 Q. B 


: . 90. Distd. Smith o. Lambeth Assmt. Com. 
(1882), 9 9. B. D. 585. Consd. Back v. Daniels, (1925 
1K. B. 52 Refd. Co ( 


: v. Bristow (1875), 1 C. P. D. 54; 
R. v. Whaddon (1875), L. R. 10 Q. B. 230. 


1641. Use of stables—-At monthly rental.|-—— 
Pitfs., a railway co., were the owners of some 
stables situate within the gates shutting in their 
station premises from the api roads. By the 
permission of pltfs., the stables were used by coal 
owners under agreements, by which the coal 
owners, ‘‘in consideration of the railway co. 
poe us to occupy & use a stable for four 

orses, do hereby agree to pay the monthly rent 
or sum of £1 58.; & so long as we shall occupy & 
use the stables we to observe & be bound 
by the bye-laws which shall for the time being be 





issued by the co. for the government of their 





agreemont under seal betwean pitt. & 
defts. providing for the use of defta.’ 
race track by pitf. under certain con- 
ditions & in nsideration of certain 
payments :—Held: upon its true oon- 


Hoence.—LYLES 


20 GC. L. T. 363. 


struction, not to be a lease, but a mere 
ve. 
Grounps & DRIVING PARK ASSOON., 
—CAN 


ee tae ©. FaRRELL, [1925] 4 

D. L. 145 : 57 oO. L. R. 451. t 

g. Licence to erect pier—in munt- 
harbour 


Winpsok Farm 


° ctpal .}--The of E., 
f. Licence to use adjoining raikeay | authorised SG conan carpoess t 
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railway stations, etc.; & we undertake to deliver 
up on of the stable at the expiration of 
one month after a notice in writing from the agent 
Pitfs. had 
not in fact exercised any control over or used any 
of the stables during the currency of the agree- 
ments; & none of the bye-laws had any applica- 
Pitfs. having been rated to 
the poor rate in respect of the stables :—Held : 
pe were rightly rated as occupiers; for, on the 

e construction of the agreement, looking at 
the situation of the stables, it was the intention 
of pitts. to retain control over the stables, & not to 
part with the exclusive occupation to the coal 


of the co., to be given at any time.”’ 


tion to the stables. 


owners. 


The general rule of law is that the occupier of 
any property is the person who has the sole & 
ossession of it, & he is the person who 
e rated. Whenever the owner of pro- 
perty demises it to another giving him the ex- 
clusive possession & occupation, so as to make 
him tenant of it, it is the tenant who should be 
In this case, however, 
I do not think what was done did amount to a 
demise of any portion ot this property, but merely 
to a giving of a licence to have the easement & use 
of it, analogous to the case of a lodger (BLACK- 
BURN, J.).— LONDON & NORTH WESTERN Ry. Co. 
44 
L. J. M. C. 29; 31 L. T. 835; 39 J. P. 149; 23 
affd. (1875), L. R. 10 Q. B. 444, 


exclusive 
ought to 


rated & not the landlord. 


v. BUCKMASTER (1874), L. R. 10 Q. B. 70; 


W. R. 160; 
Ex. Ch. 
Annotations :-—Consd. Bobbett v. S. KE. Ry. (1882), 9 Q. B. D 


424. Apld. Rochdale Canal Co. v. Brewster, [1894] 2 Q. B. 


Expld. Young v. Liverpool Assmt. Com., [191 


2. 
2K. B. 195. 
504; Martin v. West 
52 L. J. M. C 
Halkyn Drainage Co., [1895] A. C. 117; 
v. Kingston-upon-Hull Governor & 
J. P. 504; Percy v. Hall (1903), 88 L. T. 83 


v. Worksop Union (1904), Konst. Rat. App. 181 ; 


ford r. Cole (1910), 
Bridge & Engineering Co. 
Com. (1923), 21 L. G. R. $11. 


seers v. Headlam oe B. D. 96; 


(1896), 75 L. T. 51 
748. 


1642. Berth in docks—Sheds & coal depot.) 
—By the Mersey Docks Act, 1858, the board, 
under whose control the docks are, may, from 
time to time, upon such terms & on payment 
of such rates or other sums of money, & subject 
to such restrictions & regulations as they think 
ploper, set apart & appropriate any particular 
portion of any dock, quay, warehouses, or sheds, 
for the exclusive accommodation & use of any co., 
firm, or individual engaged in carrying on any 
particular trade, who shall be desirous of having 
such exelusive occupation for the reception of 
their vessels ; & the board have power of imposing 
& quay rent by way of penalty on goods remaining 
beyond a certain time on any quay. In conse- 
quence of an application from applts., a steamship 
co., the board Sy letter, ‘‘ appropriated for the 
use of their steamers certain berths, with the 
sheds attached, affording a lineal quay space of 
about 680 teet, & fixed a charge of 2s. 6d. per 
square yard per annum for the use of the shed 
space from the date of the occupation. It is to 
be understood that this is a provisional agreement 
only, & made during the pleasure of the board.” 
Applts. entered under the above letter, & used 
for several years the quay space & sheds for 
loading & discharging their steamers. The slieds 


erect a pier within the harbour of L., 
then 


pecmalesion POW ho erection the pee” 


h 
—~Held: the permission granted A. 


was 


Refd. Cory v. Bristow (1875), L. R. 10 C. P. 
erby Union Assmt. Com. (1883), 
C. 66; Holywell Union & Halkyn ns a ON 


S. . Ry. 
. (1896), 60 
0; Mitchell 
Lang- 
onst. & W. Rat. App. 192 ; Cleveland 
vw. Darlington Union Assmt. 
Mentd. Smith v. Lamboth 
Assmt. Com. (1882), 10 =f B. D. 327: Manchester Over- 

, 21 Q. ; R.v. Bagshawe 
ernon v. Castle (1922), 127 L. T. 


personal, & could not be assigned 
without consent of the 


therefore B. had no 
site of the pier, & was bound to re- 


507 


were in one range, under a continuous roof, & 
subdivided by partitions into a store shed, a 
transit shed, & two open sheds. In the centre 
was the transit shed, being generally open, but 
having doors, each with two locks, & when goods 
subject to duty were placed there the doors were 
kept locked at night, the key of one lock being kept 
at the custom house, the key of the other kept b 
applts. Occasionally, when an appropriated berth 
was not occupied by any of applits.’ steamers, it 
was used, under the direction of the dock master, 
by other vessels, which vessels then also used the 
quay space & sheds attached to the berth, without 
the consent of applis. being asked. The board 
also exercised their right of enforcing payment of 
the penal quay rent on goods not applts., allowed 
to lie too long on the quay space appropriated to 
applts.; & the board retained this rent, & did 
not account to applts. for it. The board also 
appropriated to applts. a further space as a coal 
depot, by a resolution, ‘‘ That it was to be used 
for no other purpose & on suflerance only, upon 
their agreeing to pay one penny per square yard 

er weck, & engaging to remove the coal at any 
ime upon one week’s notice.’’ Afterwards the 
manager of the board having reported that applts. 
had occupied more space than the land ‘ rented ”’ 
by them, & suggested that the ‘rent’ for the 
whole space should be charged from a past day 
named & applts. having written a letter agrecing 
to pay the ‘‘rent’’ from that date, the board 
approved the report & letter, ‘‘ the rate of rent & 
terms & conditions of tenancy being the same as 
heretofore.”’ 

Applts. having been rated to the poor rate in 
respect of their alleged occupation of the above 
premises :—Held : the board had not parted with 
the exclusive possession to applts., & the board 
therefore, & not applts., were ratable. 

A lodger in a house, although he has the ex- 
clusive use of rooms in the house, in the sense that 
nobody else is to be there, & though his goods are 
stowed there, yet he is not in exclusive occupation 
in that sense, because the landlord is there for 
the purpose of being able, as landlords commonly 
do in the case of lodgings, to have his own servants 
to look after the house & the furniture, & has 
retained to himself the occupation, though he has 
agreed to give the exclusive enjoyment of the 
occupation to the lodger (BLACKBURN, J.).— 
ALLAN v. LIVERPOOL OVERSEERA, INMAN v. WEST 
DERBY UNION ASSESSMENT COMMITTEE & Kinx- 
DALE OVERSEERS (1874), L. R. 8 Q. B. 180; 43 
L. J. M. ©. 69; 301. T. 93; 38 J.P. 261, D.C. 


Annotations :—-Expld. Cory v Bristow (1876), 45 L. J. M. C. 

145. Consd. Morton «. Palmer (18851), 45 L. T. 426. 
Folld. Rochdale Cana) Co. v. Brewster, (1894) 2 Q. B. 
852. Consd. Young v. Liverpoo) Assmt. Com., [1911) 
2 K. BKB. 198. Retd. Kittow v, Lixkeard Union Assmt. 
Coin. (1874), 31.L. T. 601 ; Smith». Lambeth Assmt,. Com. 
(1882), 8 Q. B.D. 585; KR. vo. Melladow, 1VO7T] 1K. B. 
192; Liverpool Corpn. v. Chorley Union Assmt. Com & 
Withnell Ovorscers 2j 1 . B. 270; Cleveland 
Bridge & Er neering Co. v. Darlington Union Asémt. 
Com, (1923), 21 L. G. R. 611; Hackney B.C, o. votre 
olitan Asylums Board (1925), 131 L. T. 136. td. 
po uthport Corpn. v. Ormskirk Union (1893), Ryde, Rat. 
1891-93) 355. 


App. 
& quay.]—The Mersey Docks & 


1643. 





Harbour Board were empowered by their special 
Act, upon such terms & on payment of such rates 
or other sums of money & subject to such restric- 
tions & regulations as they might think proper, 
to set apart & appropriate any particular po 
of any dock, etc., for the exclusive accomm 


ion 
tion 
move it.—Leira Dock C 


COMRB. 9. 
COLONIAL Lire ASSURANCE Co. (1861), 


magistra ’ 
ht to the | 24 Dunl. (Ct. of Sess.) 64; 34 Sc. Jur. 
rs tc 34 aor. 
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& use of any co., etc., engaged in carrying on any 
particular trade; such co. to be subject to the 
poe rules & regulations of the board. They 

ad also power to construct depots, sheds, cranes, 
& other machinery, & make charges for the same, 
& to let such sheds & any portions of the quays 
& berths at such rents & on such terms as they 
might deem expedient. The board agreed to set 
apart & appropriate to pltts., who were a canal 
co., & pltfs. agreed to occupy, a berth 200 feet in 
length with the quay opposite thereto, the appro- 
priation to be determinable at six months’ notice, 
at a fixed yearly 1ent, which was to include the 
interest of the cost of two cranes erected on the 
premises; pltfs. were to pay all rates & taxes 
assessed on the premises, except such as were 
legally chargeable to the landlords; pltfs. were to 
keep the premises in repair, & conform to the 
rules & regulations of the board, & to allow the 
board at all times to have free access to the 
premises. The board reserved a right of re-entry 
on peal rr haa of rent or non-performance of 
the conditions of the agreement. Pltfs. having 
been rated to the poor rate in respect of their 
alleged occupation of the premises :—Held: hav- 
ing regard to the intention of the parties, as 
expressed in the agreement, the board had not 
parted with the exclusive possession of the pre- 
mises, & pltfs. were not ratable in respect of their 
occupation.— ROCHDALE CANAL Co. v. BREWSTER, 
[1894] 2 Q. B. 852; 64 L. J. Q. B. 87; 71 L. T. 
243; 569 J. P. 182; 10 T. L. R. 595; 9 R. 680; 
Ryde & K. Rat. App. 143, C. A. 


Annotations :-— Consd. Young v. Liverpool Assmt. Com., 


2 K. B. 195. Refd. Holywell Union & Halkyn 


191] 

Varah v. cgoag he Drainage Co., [1895] A. C. 117; Oxford 
University vr. Oxford Corpn. (No. 1) sets Ryde & K. 
Rat. App: 87; Percy v. Hall (1903), Ryde & K. Rat 
Wie 319; Re Nott & Cardiff Corpn., {1918] 2 K. B. 
146; Cleveland Bridge Engineer Co. v. Darlington 

Union Assmt. Com. (1923), 21 L. G. R. 611. 

1644, Exhibition of specific class of goods— 
Exhibition of same class by other persons.]— Where 
defts., owners of a public building, have con- 
tracted with pltf., that he, renting a stall from 
them, shall have the exclusive right to exhibit & 

' sell certain specified classes of goods, an injunction 
will lie 5 at defts. for permitting the exhibit on 
& sale bv other rentera of stalls within the 
building of goods so specifled.— ALTMAN v. ROYAL 
AQUARIUM SOCIETY (1876), 3 Ch. D. 228. 

1645. Room in hotel or lodging house.|—Cory 
v. Bristow, No. 1611, ante. 

As to position of lodger, gencrally, see Sect. 7, 
sub-sect. 3, post. 

1646. Railway bookstalls.]— A railway co. 
granted to two lessees the sole & exclusive licence & 
privilege, for ten years, of selling books & other 

ublications at such of the co.’s stations as the 
essees should think fit, & of using the bookstalls 
thereat respectively ; covenanted that all books, 
etc., sent by the lessees to be sold pursuant to such 
licence should be conveyed by the co.’s trains to 
any such station without any charge ; & warranted 
quict & peaceable enjoyment :—Held: (1) as to 
stations where bookstalls were in existence at the 
date of the grant, the co. must be taken to have 
granted the user of those specific stalls; & if not, 
still it was incumbent on the co. to show that 
stalls to which they attempted to remove the 
lessees would be equally convenient; (2) as to 
other stations, if the lessees could be entitled in 
any case to erect atalls thereat, the ct. would not 
make a declaration to that effect, because the ct. 
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could not judge whether sales from stalls or by 
colportage should be adopted, & because such a 
declaration would lead to continual applications 
with reference to the gradual increase in size of 
the stalls; (3) the privilege of selling books, etc., 
authorised a bond fade sale to passengers, & such 
other persons as ordinarily attended at the co.’s 
stations on business connected with the railway, 
& not a general agency, consequently, the lessees 
were not entitled to free carriage except in respect 
of books to be so sold. 

On a bill filed by the lessees, an injunction was 
granted, restraining the co. from evicting pltés. 
from bookstalls existing at the date of the agree- 
ment, notwithstanding pltfs. failed in their con- 
tention as to the second & third points, & not- 
withstanding misconduct on pitf.’s part in not 
strictly & honourably performing their part of 
the agreement, the ct. being of opinion that it 
would be impossible, under the circumstances, to 
estimate the damages to which pltfs. would be 
exposed if an injunction were not granted. The 
ct. will not direct an account as to a part of an 
agreement where it cannot decree specific per- 
formance of the whole ; nor will the ct. make any 
declaration of right upon a contract except as to 
so much of it as has been, or is about to be, broken. 
—HOoOLMEs v. EASTERN COUNTIES Ry. Co. (1857), 
3K. & J. 675; 29 L. T. O. S. 311; 3 Jur. N.S. 
137; 5 W. R. 870; 69 EB. R. 1280. 


Annotations :—<As to (1) Consd. County Hotel_& Wine Co. 
vo. L. & N. W. Ry., [1918] 2 K. B. 251. Refd. Catt v. 
Tourle (1869), 4 Ch. App. 654. Generally, Mentd. Green- 
aan of Wight Newport Junction Ky. (1871), 23 


1647. ———.]—-By indenture the S. W. Ry. Co. 
granted to S. & S. (therein called ‘‘ the tenants ’’) 
for seven years ‘‘the sole & exclusive licence & 
privilege to sell, lend, & exhibit for sale & loan, 
newspapers, books, etc., & such other like articles 
required for the convenience of passengers by 
railway as should be approved by the co., at all 
their stations,’’ etc.; & also the full liberty for 
the tenants, subject to the approval of the en- 
gineer of the co., to erect & place bookstands, 
etc., on the platforms for exhibiting & keeping 
their books, etc., & to post & exhibit advertise- 
ments & placards on the station walls; & also 
full & free ingress & egress at all reasonable times 
for the ‘‘ tenants,’’ their servants & agents, to & 
from the several stations for the purposes of the 
grant. The persons employed by 8. & S. were 
to be under the control of the stationmaster & 
liable to immediate removal from the station in 
case of insobriety or misconduct. S. & S. were 
to pay the co. certain fixed monthly rents, & also 
a percentage on the gross amounts received by 
S. & S. for the posting of the advertisements, etc., 
with a proviso that, in case the rent on the 

uarterly payments should be in arrear for fourteen 

5 after notice, the same should be recoverable 
by the co., in addition to any other remedies ‘‘ by 
distress as in the case of rent in arrear.”’ It was 
provided that the ‘‘ tenants should not offer for 
sale, or exhibit or publish, any books or advertise- 
ments or placards ... which should be forbidden 
by the co.; & should abide by the regulations 
from time to time made by the co., touching the 
lacing on the platforms of any of the necessary 
kstands; & the co. warranted to the ‘ tenants’ 
the quiet & peaceable enjoyment & benefit thereby 
for the period & upon terms & stipulations 

& in manner aforesaid.” S. & S. erected book- 
stands upon the platforms at W. station, & had 
the exclusive use of them; & these bookstands 
were closed at night with shutters, & were locked 
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up, the keys being kept by their servants. No 

rights of ingress & egress to & from the station, or 

of access to the bookstands were exercised by 

S. & 8. or their agents or servants, except under 

the provisions & for the purposes of the indenture. 

The co. were to the poor rate for the 

station generally :—Held: 8S. & S. had no “ ex- 

clusive occupation” of any portion of the plat- 
forms, so as to render them liable to be rated in 
respect of these bookstands.—SMITH v. LAMBETH 

ASSESSMENT COMMITTEE (1882), 10 Q. B. D. 327; 

62 L. J. M. ©. 1; 48 L. T. 57; 47 J. P. 244, 

C. A. 

Annotations :—. aaa Shah Corpn. v. Ormskirk Union 
Assmt. Com., (1893] 2 Q. B. 468. Distd. Margate Corpn. 
vw. Pettman (1912), 106 L. T. 104. Refd. He Holburne, 
Coates v. Mackillop (1885), 53 L. T. 212; Jones vw. 1. R. 
Comnrs., Sweetmeat Automatic Delivery Co. v. I. R. 
Comrs., [1895] 1 Q. B. 484; M.S. & L. Ry. v. Kingston- 
upon-Hull Governor Grdns. (1896), 60 J. P. 504; 
Percy v. Hall (1903), 88 L. T. 830; Cleveland Bridge & 
Engineering Co. v. Darlington Union Assmt. Com. (1923), 
21L.G.R. 511. Mentd. Lancashire & Cheshire Tolophone 
a eae Co. v. Manchester Overseers (1884), 14 Q. BB. D. 


1648. Licence to company directors—-To use 
boardroom of another company.|—A right for 
directors to use a boardroom for certain purposes, 
at certain times, & for a clerk to use a desk in 
an office for certain purposes, does not constitute 
a tenancy.—MUNICIPAL FREEHOLD LAND Co. v. 
METROPOLITAN & Districr Rys. Joint Com- 
MITTEE (1883), Cab. & El. 184. 

Annotation :—Retd. Warr v. L. C. C. (1903), 88 L. T. 689. 


1649. Refreshment-rooms at _ theatre.] — The 
lessee of a theatre covenanted ‘‘ not to assign. 
demise, or otherwise part with the indenture ”’ 
of Jease ‘‘or any estate or interest therein ”’ 
without the licence of the lessor. Subsequently, 
the lessee granted to a third person the free 
& exclusive licence & right to use the refresh- 
ment-rooms «& bars in the theatre :—Held: his 
so doing was not any breach of the covenant.— 
EDWARDES v. BARRINGTON (1901), 85 L. T. 650 ; 
50 W. R. 358; 18 T. L. R. 169, H.L.; affg., S.C. 
as nom. DALY v. EDWARDES (1900), 83 L. T. 548, 

A, 

Annotations :-—Consd. Warr v. L. C. C., [1904]. 1 K. B. 713. 
Refd. Bevan v. Webb, {1905} 1 Ch. 620; Joel v, Inter- 
national Circus & Christmas Fair (1920), 124 L. T. 459 ; 
Jackson v. Simons, [1923] 1 Ch. 373. 

1650. -.|—By an agreement in writing the 
lessee of a theatre granted & let to pltfs. the free 
& exclusive right to sell refreshments at the 
theatre, with the necessary use of the refershment 
rooms & bars, cloak rooms & wine cellars, together 
with the right of free access for pltfs. & their 
servants to & from all parts of the premises as 
might be necessary & usual for exercising the 
rights thereby granted, & also the free & ex- 
clusive right to supply to the visitors wines, 
spirits, cigars, programmes, & other articles, & 
of providing cloakrooms & other accommodation, 
& also the sole & exclusive privilege of advertising 
& letting spaces for advertisements in the refresh- 
ment & cloakrooms & on all programmes. The 
theatre having been compulsorily purchased by 
the local authority for a public improvement 
pitfs. claimed compensation under Lands Clauses 





Act, 1845 (c. 18), s. 68:—Held: the agreement | 


created merely a licence & not an interest in land 
within sect. 68, & the claim for compensation 
failed.— _ WaARR (FRANK) & Co., Lrp. v. LONDON 
Counry Councit, [1904] 1 K. B. 713; 73 L. J. 
K. B. 362; 90 L. T. 368; 68 J. P. 335; 52 W. RK. 
405; 20 T. L. R. 346; 2 L. G. R. 723, C. A. 


Annotatwns :-—Reid. Joel v. International Circus & Christmas 
ree 194 L. T. 459: Jackson v. Simons, (1923] 1 
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1651. Use of premises for advertisements, |— By 
an agreement between an owner of land & an 
advertising agent the owner agreed to Iet & the 
agent to take an advertising station at a yearly 
rent, the tenancy to commence from completion 
of erection, & continue seven years, & the agent 
agreed to pay rates & taxes. By another agree- 
ment an owner agreed to allow the advertising 
agent the privilege of erecting an advertising 
hoarding. the agent to pay a yearly rent, & the 
owner agreed to allow the heen the further privi- 
lege of removing a wall, the agreement tc remain 
in force for threc years, & be afterwards terminable 
by twelve months’ notice, but if the owner should 
be obliged to give less than twelve months’ notice 
he agreed to refund £20. In both agreements the 
dimensions of the hoardings to be erected were 
specifled. Advertising hoardings supported on 
posts fixed into the ground were erected. In the 
first case the structure was used partly by the 
owner as a shed, & partly by the advertising agent 
as a hoarding ; in the second case, exclusively by 
the agent as a hoarding :—-Held: each of the 
agreements created a tenancy, & conferred an 
exclusive occupation, & not merely a licence. — 
TAYLOR v. PENDLETON OVERSEERS (1887), 19 
Q. B. D. 288; 51 J. P. 618: 35 W. RR. 762, 
D.C. 

Annotations :—Refd, Provincial Bil Posting Co. +, Low 
Moor Iron (o., [1900] 2 K. B. 344. Mentd. Jonos v. 
I. KR. Comrs., Swoetmeat Automatic Delivery Co». 
I. R. Comrns., [1895] 1 Q. B. 484; National Tolophone Co. 
v. 1. R. Comers, [1899] 1 Q. 3. 250. 

1652. ———.]-——T’., owner of a house & garden in 
London, by an agreement, which was expressed not 
to be a lease, allowed V., in return for monthly pay- 
ments, to display for a term advertisements upon 
her boundary wall. IP. was to have “ free & unin- 
terrupted use ’’ of the wall for this purpose.. P. 
accordingly erected a hoarding upon the wall. 
The London County Council afterwards served on 
P, a notice alleging that the hoarding projected 
beyond the general line of buildings; in conse- 
quence of which notice P. removed the hoarding. 
T. sued to recover the sums stipulated for in the 
agreement :--Held: the words quoted amounted 
only to a personal covenant that T. & persons 
holding under her would not interfere with P.'s 
enjoyment, & T. was therefore entitled to recover. 
—TUNMER v. PARTINGTON ADVERTISING Uo, (19014), 
68 J. P. 318, N. P. 

1653. ——-~-.} - By an agreement in writing defts. 
agreed to let & pltfs. to take the exclusive right 
of putting up advertisement hoardings & posting 
bills thereon upon specified land of dette, for 
seven years, plitfs. paying defts. a fixed annual 
sum, payable quarterly ; rates & faxcs to be paid 
by ‘the tenants.”” Pltfs. crected hoardings, 
which were affixed in a very substantial manner to 
the land, & exhibited advertisements upon them. 
Pitfs. fell into arrear in their payments under the 
agreement, & defts. levied a distress upon the 
hoardings & ultimately carried them away & sold 
them. Pltfs. brought an action to recover da en 
for wrongful distreas, & defts. counterclaimed for 
the amount of the arrears due under the agree- 
ment :—Held: even assuming the agreement 
created the relation of landlord & tenant between 
the parties, the advertisement hoardings, although 





removable by pltfs. at the end of the tenancy, 


were fixtures & not mere chattels, & were there- 
fore not distrainable, & pltfs. were entitled to 
recover damages for the wrongful distress. Sembie : 
the agreement did not constitute a demise creating 
a tenancy, but amounted only to a licence to 
enter on the land & do certain specified things 
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Sect. 2.— Distinction between licence and lease: Sub- 
sect,2. Secta. 8 & 4.] 


upon it.—PROVINCIAL Birt Postina Co. v. Low 

oor IRON Co., gore K.B. 344; 78L.3.K. B. 
702; 100 L. T. 726; 16 Mans. 157, C. A. 

1654. ———.]—Ki1nG v. Davip ALLEN & Sons, 
BILLPosTING, Lrp., No. 1700, post. 

——— Revocation of licence.]— See Nos. 1675, 
1693, 1700, post. 

1655. Occupation of bonded warehouse.!—The 
Mersey Docks & Harbour Board have power 
to part with the exclusive possession of their 
premises for purposes not inconsistent with their 
special Acts so as to create a ratable occupation 
in the grantee. 

By an indenture of lease the Dock Board de- 
mised to resps. certain sections of the vault at 
Wapping Dock warehouses together with a portion 
of the quay floor of the warehouses for a term of 
seven years for use only as a bonded warehouse. 
The lease provided that airy were to pay all rates 
& taxes; to keep the inside of the premises & all 
erections, fixtures & fittings thereon other than 
certain hydraulic & other plant & machinery 
belonging to the Board in good & tenantable 
repair; that they were not to assign or sub-let 
or part with the possession of the premises without 
the consent of the Board in writing: & that they 
were to permit the Board at all reasonable times 
to enter the premises to view the condition thereof 
or to repair the Board’s plant & machinery. It 
also provided that resps. might make altcrations 
in the premises for the purposes of their business, 
in accordance with plans approved by the Board’s 
engineers, but prohibited them from storing any 
goods at any time over certain pipe trenches or 
machinery pits. 

If was also provided that resps. would not store 
any goods or do anything in or about the demised 
acer ge which should in the judgment of the 

oard be likely to cause danger or injury to the 

remises or other property or which might in its 
judgment be offensive or a nuisance & that they 
would not use fires & lights on the premises except 
in accordance with the Board’s bye-laws under 
such arrangements as might be made by the 
Board’s chief warehouse manager. & would pay 
a tonnage rate to the Board on goods lifted by 
the cranes at the demised premises, & that they 
would pay for the attendance of the Board’s 
officers & any other expenses which might be 
incurred for any period during which the demised 
premises might be kept open before or after 
ordinary business hours, & further that the use of 
the premises ‘‘ shall be so worked by the co. as 
not to cause any interference with or obstruction 
to the general working of the dock estate & that 
the servants of the Board shall at all reasonable 
times have free access thereto for the purpose of 
such general working.” 

The premises comprised in the lease were wholly 
within the dock walls, & access to them could only 
be obtained by passing through gates & over land 
under the absolute control of the Board. They 
were separated from the remaining portion of the 
warehouses & quay floor by solid brick walls. 
The entrance to & egress from the premises was 
by a door on which there ware two locks, the key 
of one being kept by the Customs & that of the 
other by resps. For the door to be opened it was 
necessary that both keys should be used, & with- 
out the co-operation of the Customs & resps. the 
door could not be opened, but the Board had the 
right of access to the premises through the door 
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at all reasonable times. The door opened on to 
the quay floor, & from there access to the vault 
floor was obtained by means of a circular iron 
staircase leading downwards from the centre of 
the quay floor. A hydraulic main ran down the 
centre of the vaults, & on each side of the vaults 
were twelve machinery pits. The machinery in 
the pits worked a number of cranes & lifts belong- 
ing to the Board, of which one crane & one lift 
only were in the premises demised to resps., who 
paid for their use a tonnage rate to the Board on 
goods lifted. The working of these cranes & lifts 
made it necessary that one or more of the em- 
ployees of the Board should go down into the 
vaults several times a day & stay there for periods 
ranging from ten minutes to the whole day 
according to the amount of work to be done. 
Resps. had to leave for the use of the Board & 
ersons authorised by them free access to the 
hedeaulis mains & machinery, & to secure such 
access an alleyway had to be always kept clear 
of goods. Resps. having been ra to the poor 
rate in respect of the premises :—Held: they were 
rightly rated as occupiers inasmuch as a grant by 
the Board of exclusive occupation of the premises 
to resps. for the purposes of a bonded warehouse 
was not inconsistent with the purposes for which 
the Board was constituted or with the perform- 
ance of its statutory powers & duties. The word 
‘* demise,’’ used in the lease primd facie imported 
a grant of exclusive occupation. The nature of 
resps.’ business was not consistent with anything 
but exclusive occupation subject to the control 
of the Customs authorities, & the privileges given 
to the Board were only occasioned by the fact 
that there was upon the demised property 
machinery which the Board wished to utilise 
during the term.—YounGa & Co. v. LAVERPOOI, 
ASSESSMENT COMMITTEE, [1911] 2 K. B. 195; 80 
l. J. K. B. 778; 104 L. T. 676; 75 J. P. 233; 
9 L. G. TR. 366; Konst. & W. Rat. App. 276, 
D.C. 
innotation :—Apld. Margate Corpn. v. Pettman (1912), 1006 
L. T. 104. 


1656. Use of field—For rabbit-coursing.] — An 
owner let his field for the holding of rabbit- 
coursing matches on Sundays & Wednesdays. 
The holding of the meetings was a nuisance 
to the adjoining owner :—Held: the agreement 
for the use of the field amounted to a letting & 
not a mere licence, & the landlord was only liable 
for the nuisance if it was the inevitable result 
of the purpose for which the land was let.— 
AYERS v. HANSON, STANLEY & PRINCE (1912), 
56 Sol. Jo. 735. 


1657. Licence to adjoining owner to enter pre- 
mises—To build up windows erected by owner— 
Under licence from adjoining owner.}|—A contract 
to sell buildings described by a plan which shows 
windows does not imply any warranty of a legal 
right to the access of light to those windows. 
The existence of an agreement which prevents the 
statutory period of prescription beginning to run 
does not create an incumbrance on the property, 
& the non-disclosure of such an agreement does 
not invalidate the contract. A clause in such 
an agreement that the adjoining owner may 
enter & build up the windows in default of the 
owner of the buildings doing so is a mere re- 
vocable licence & does not give the adjoining 
owner any interest in the land, & if it did give 
such an interest it would be void for dart pear A 
—SMITH v. COLBOURNE, [1914] 2 Ch. 533; 84 
L. vs Ch. 112; 111 L. T. 927; 58 Sol. Jo. 783, 
C. A. 
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Sect. 3.—HOW CREATED. 
See, now, Law of Property Act, 1925 (c. 20), s. 40. 
1658. Whether writing or deed necessary— 
Pasturage on oommon.|/—Rvumsry v. RAwson 
(1669), 1 Vent. 25; 2 Keb. 504; 86 FF. R. 18. 
AON :—Consd. Hewlins v. Shippam (1826), 5 B. & C. 


1659. Licence to stack coal.|—A parol 
agreement for the liberty to stack coals upon the 
land is good for seven years.—Woop v. LAKE 
(1751), Say. 3; 96 E. R. 783. 

Annotations :—Apld. Tayler v. Waters (1816), 2 Marsh. 551. 
Consd. Hewlins v Shippam (1826), 5 B. & C. 221; Wood 
v. Leadbitter (1845), 13 M. & W. 838. Apld. Wella ». 
Kingston-upon-Hull Corpn. (1875), L. R. 10 C. P. 402. 
Refd. McManus v. Cooke (1887), 35 Ch. D. 681; Met. 
Ry. v. Fowler, [1892] 1 Q. B. 165. 

1660. Growing crops.|—CrosBy v. WaDs- 
WORTH, No. 1607, ante. 

1661. Agreement for admission to theatre.] 
—TAYLER v. WATERS, No. 1629, ante. 

1662. Licence to take  cinders.] — A. 
agreed with B., that B. might dig & carry away 
cinders from a certain cinder-tip, the property of 
A., B. paying A. a certain price per ton :—Held: 
this agreement need not be by deed. 

Plitfs.’ case is founded on a contract & the 
breach of it, not alleging any fixed interest in an 
incorporeal hereditament but alleging that the 
vendee has not had that which he bargained for, & 
that by reason of a breach of contract on the part 
of the seller. For that breach an action may well 
lie (WILLES, J.). 

In the case of a parol lease, he who lets agrees 
to give possession, &, if he fails to do so, the lessee 
may recover damages against him & is not driven 
to bring an ejectment (WILLIAMS, J.).—SMART v. 
JONES (1864), 15 C. B. N. S. 717; 3 New Rep. 
648; 33 L. J.C. P. 154; 10 L. T. 271; 10 Jur. 
N.S. 678; 12 W. R. 430; 143 BF. R. 966. 

1663. ——— Licence to use dock for ante ae 
Defts., a municipal corpn., were possessed of a 
dock of which they allowed the use to ships 
needing repairs, under certain printed regulations. 
Pitf. entered into a parol agreement with defts. 
for the use of the dock, upon the terms of such 
regulations. By these regulations it was provided 
that the dock should be “‘ let ”’ to parties requiring 
the same for the repair of vessels at such rates as 
the council of the borough should from time to 
time sanction, & that vessels entered in a book 
kept by the borongh treasurer should be allowed 
to enter the dock as far as possible, according to 
the order of entry in the book. The regulations 
contained provisions that defts. should be en- 
titled to detain the vessel in the dock until the 
dockage was paid, that the corpn. foreman should 
open & shut the dock gates, & various other pro- 
visions tending to show that defts. intended to 
retain possession of & control over the dock while 
in use by vessels. Defts. did not admit pltf.’s 
vessel into the dock in her turn:—Held: the 
contract was not for an interest in land within 
Stat. Frauds, s. 4, & therefore need not be in 
writing. 

Deft. plainly never meant to part with the 
 Aanotinot se or control over the dock, the contract 

merely for the use of the dock in a certain way 

& on certain terms while remaining in their 

ion & under their control (CoLERINGr, C.J.). 

On the first question was it intended to create 














the relationship of landlord & tenant by this— 
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1665 i. To deal with 
inconsistently with grant. 


{mnplied 


y—Not 
A licence is 


not exclusive, but is subject to the 

Pp reservation that the Jand- 
owner shall be liable to use his land to 
the best advantage, provided he does 
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contract, & give the exclusive possession of the 
dock to pltf. ? It is to me quite clear that there 
was no intention that the graving dock should 
be exclusively handed over to tho occupation of 
pitf. as tenant (HADDLESTON, J.). 

It is not anything amounting to a demise of 
the land to a shipowner when he pays the entrance 
fee . . . What he acquires is his right to have 
his vessel repaired there, but not of taking the 
dock for a moment out of the possession of the 
corpn. (DENMAN, J.).—WELLS uv. KINGSTON-UPON- 
Hunt Coren. (1875), L. R. 10 OG. P. 402; 44 
L. J.C. P. 257 ; 82 L. T. 615; 28 W. RB. 562. 
Annotations :-—O . Ke . Smit . B. 

445. Refd. ene eee Gk ETE : WoLEnG 

& Hollingeworth v. Marylebone B. C. (1908), 72 J. PL 128d. 
Distinction between easements & licences. | 
—See EASEMENTS, Vol. XIV., p. 22, Nos. 83 85. 

1664. Parol contract for sale of interest in land— 
May operate as licence.]——A contract for the sale 
of an interest in land, without a note in writing, 
may operate as a licence, so as to excuse the entry 
of the purchaser of the land, but it cannot be 
available in any way as a contract.—CARRINGTON 
v. Roots (1837), 2 M. & W. 248; Murp. & H. 143 
6L. J. Ex. 95; 1 Jur. 85; 150 E.R. 748. 


Annotations :— Refd. Britain vr. Rossiter (1879), 11 Q. Be 1. 
123. Mentd. Reade v. Lamb (1851), 6 Exch. 180; Leroux 
vw. Brown (1852), 12 (. B. 801: Williams eo, Lake (1850), 
6 Jur, N.8. 45; Willlams ¢. Wheeler (1860), 8 CO. BON. 8. 
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1665. To deal with property—Not inconsistently 
with grant.|—-A. being mtgee. in fee of certain 
lands & B., the mortgor. entitled to the maha d 
of redemption by lease & release, A. conveyed 
B. released the lands to C. in fee who by the same 
instrument covenanted with & granted to B., 
that it should be lawful for B., his heirs & assigns 
at all times to enter upon the lands to search & 
dig for coal & to take & carry away the same to 
his & their own use :—Held: this was only a 
licence & conveyed no intcrest in the soil so as to 
exclude C. & those claiming under him from getting 
coal there ; nor could it operate as an exception 
or reservation out of the grant in respect to B., 
who had not the legal title in him at the time.— 
CHETHAM v. WILLIAMSON (1804), 4 Hast, 469; 
102 KE. R. 910; sub nom. CHEETHAM v. WILLIAM- 
BON, 1 Smith, K. B. 278. eae re 
Bas a as MT. TR etd. Doe v. Wood. (1819), 2 

B. & Ald. 724; Denison v. Holliday (1857), 1 H. & N, 

631: Leer. Stevenson (1858), KE. Bb. & EB. 512; Sutherland 

r. Hoathcote, [1802] 1 Ch. 475. Mentd. Gilbertson v. 

Nichards (1859), 5 HL. & N. 277. 

1666. .|-—By a deed dated Sept. 29. 
1854, I. demised to C. a certain firebrick manu- 
factory, & by the same deed he granted to C. 
power to dig fireclay from under certain lands 
therein described, the terms of the demise & 
licence being twenty-one years from Apr. 6, 1854. 
By a deed dated Aug. 31, 1862, R. demised to B. 
all the coal mines & seams of coal, ‘' & also all the 
mines, seams, veins, or beds of ironstone & fireclay 
found in connection with such coal seams as ate 
workable as coal seams,’’ under the same lands 
as those to which C.’s licence applied, for the term 
of forty-two years from Nov. 22, 1858 :—Held ; 
as ©.’s licence was not an exclusive licence, the 








not improperly distarb the work which 
the licences is carrying on.-—QUINLAN 
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Sect. 4.—Righta of grantor. Sect. 5: Sub-sects. 1 
& 2.) 





licencor hard still a right to deal with the pro- 
perty comprised in that licence in any matter not 
inconsistent therewith.—CaRR v. BENSON (1868), 
a App. 524; 18 L. T. 606; 16 W. R. 744, 


Annotation :—Refd. Suthorland v. Heathcote, [1892] 1 Ch. 


1667. |—G. & T.. pltf.’s predecessors 
in title, having general power of revocation & new 
appointment over lands of which they were 
respectively tenant for life in possession & tenant 
for life in remainder, by a deed of exchange in 
1783 appointed & granted the lands to deft.’s 
predecessor in title in fee, saving & reservin g 
nevertheless to G. & T., their heirs & assigns, ful 
& free liberty to get the coal & minerals which 
should be found within the lands. The minerals 
were never worked under this reservation by pltf. 
or his predecessors in title. In 1865 the then 
owner of the lands demised the coal under part 
of them to persons whose interest became vested 
in defts. A. & B.; & in 1877 deft. H., who had 
succeeded to the ownership of the lands, demised 
the coal under another part to pltf. Some years 
after this pltf. first became aware of the reserva- 
tion in the deed of 1783, & brought his action to 
establish his right to the minerals, to restrain 
defts. from working them, & to have the lease of 
1877 rectified or set aside :—Held: the reservation 
in the deed of 1783 did not operate as an exception 
of the minerale, but only as a grant by defts.’ 
predecessor in title of a right to work them ; there 
was nothing to show that this right was to be 
exclusive; &, therefore, it did not prevent the 
landowner from working them, provided he did 
not disturb the grantee in any working which the 
grantee was carrying on; & defts., therefore, had 
not infringed pltf.’s rights. — SUTHERLAND (DUKE) 
v. HEaTHCOTH, [1802] 1 Ch. 475; 61 L. J. Ch. 
248; 66 L. T. 210; 8ST. L. R. 272 ; 368 Sol. Jo. 
231, C. A. 

Annotation :—Mentd. Fitzhardingo v. Purcell, [1908] 2 Ch 


1668. -|—Where by mutual agree- 
ment. between applt. railway co. & resp. telegraph 
co. the latter was exclusively entitled to erect & 
work lines on the property of the former for the 
purposes of its own business & bound to furnish 
for the use of the former a special wire for the 
purposes of the railway as it existed at the date 
of the contract :—Held: resps.’ exclusive right 
for the purposes of its own business did not. exclude 
the railway co. from erecting & working telegraph 
lines on its own property for the purposes of its 
railway business.—-REID-NEWFOUNDLAND Co. v. 
ANGLO AMERICAN TELEGRAPH Co. -» [1810] A. C., 
ey Pa J.P.C.20; 108 L.T. 145; 26T. 1. 2. 














SEcT. 5.—REVOCATION. 
SUB-SECT. 1.—IN GENERAL. 
1669. General rule—Licence revocable.|— WEBB 
v. PATERNOSTER (1619), 2 Roll. Rep. 1438, 152; 
Palm. 71; Poph. 151; 81 E. R. 718, 719. 


Annotations -—Conad,. W Sod v. Lake (1751), Say. 3; Winter 
v. Brockwell (1807), 8 Kast, 308; Tayler v. aters (1816), 
u Taunt. 374; Liggins v. Inge (33D, 7 Bing. 683; Wall 

Harrison (1838), 4M. & W. Williams v. Morrie 
(i84i), 8 M. & W. 488; Wwooa’ .  Feadbitter (1845), 13 
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M. & W. 838: Taplin v. Florence (1851), 20 L. J. Cc. P. 

137. Reta. Hewlins v. Shippam (1896), 5 B, & C. 231; 
. Rose (1830 "6 Bing. 638 ; sone v. Tanke 

(1800) 2 Ch. 440. Mentd. Pomfret 

Keb. - Craven v. Hanley (1736), °% Com. 54 

Coleen oaieD. Park. 112. 

1670, —— a ae v. INGE, No. isan 

post. 
1671. 











eo who was working 
mines under a Gene to do so which gave him no 
interest in the land, on being served with a 
declaration in ejectment, applied” to the ct. to stay 
the proceedings, but was refused.— Dor d. JOHNS 
v. ROE (1837), Will. Woll. & Dav. 66; 1 Jur. 151. 





1672, —— -|—Woop v. LEADBITTER, No. 
1708, post. 
1672a. —— .]}—A parol agreement by which 





& person is authorised to enter on premises, cannot 
make the licence to enter irrevocable.—TAPLIN v. 
FLORENCE (1851), 10 C. B. 744; 20 L. J. C. P. 137; 
171. T. O.S. 63; 15 Jur. 402; 138 E. R. 294. 


Annotations :—Refd. "Cam mpanars v. Woodburn (1860), 15C.B. 
400; Hurst v. Picture Theatres, [1915] 1 K. B. 








1673. .|—WILLIAMS  v. Tones, No. 
1632, ante. 
1674. —--— ———.]—MELILOR v. WATKINS, No. 


1686, post. 

1675. .|—Pltf. & deft. agreed orally 
that deft. should let his wall to pltf., for bill- 
posting, at £2 10s. a year, pltf. to erect a "hoarding, 
on which the bills were to be posted. Pitf. 
erected the hoarding, posted bills, & made several 
payments. Deft. gave notice to pltf. that the 
hoarding must be removed, & nearly a month 
later deft. took it down. In an action to recover 
damages for breach of contract :—Held: although 
the permission to post bills was a licence, & there- 
fore, not being by deed, was revocable, the action 
was maintainable for breach of contract, & there- 
fore pltf. was ae nonsuited. —KERRISON v. 
SmiTuH, [1897] 2 Q. B. 445; 66 L. J. Q. B. 762; 
77. T. 344, 
sis alia de -—Consd. Hurst v. Picture Theatres, [1915] 1 


1676. —— 
[1899] W. N. 120. 

1677. 

1693, post. 

See, also, No. 1657, ante. 

1678. Exception to rule—Licence executed.]— 
WEBB v. PATERNOSTER (1619), 2 Roll. Rep. 143, 
152; Palm. 71; 81 E. R. 713, 719. 

Annotations : -— Consd. Winter v. Brockwell (1807), 8 Kast, 
308. Folld. Liggins v. Inge (1831), 7 Bing. 682. Distd. 
Wallis v. Harrison (1838), 4M. & W. 538. d. Wood v. 
Lake (1751), Say. 3; Tay ler v. Wators (1816), 7 Taunt. 
374; Hewlins v. Shippani (1826), 5 B.& C. 221; Wiliams 
v. Morris (1841), 8 488; Wood v. Leadbitter 
Sei 5), 13 M. & W. 838; Taplin v. Florence eae), 20 

J. 7 C. P. 137. Mentd. Pomfret v. Ricroft 2 

Keb. 569; Craven wv. Hanle ee 2 Com. Rae : RK. 

Cotton (1751), Park. 112 sh v. as hate 6 Bing. 

638; Jones v. Tankerville, [1909] 2 Ch. 

1679. Expenses iene a licencee. | 
—A parol licence to put a skylight over deft.’s 
area, which impeded the light & air from coming 
to pitf.’s dwelling-house through a window, 
cannot be recalled at pleasure, after it has been 
executed at deft.’s expense ; at least, not without 
tendering the expenses he had been put to; & 
therefore no action lies as for a pee nuisance, 
in stopping the light & air, etc., communicating 
a stench from deft.’s premises to pitf.’s house by 
means of such skylight.—WINTER v. BROCKWELL 
(1807), 8 East. 308; 103 E. R. 359. 
Annotations :-—Consd. Ta yler v. Waters (1817) 

374; Hewlins v. Shippam (1826), 5 B. & C. 231. 








-.}— EDWARDS v. SUMMERTON, 
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PART VI. SECT. 5, SUB-SECT. 1. 


bomen §. General rule—Licence revo- 
cable.j--Rir.ey v. BaKER (1861), 1 


1669 ii. Sr ey 


1669 iii ———.] —- SMITH 
Howrnu (EARL) (1859), 101LcCh. it. 


’- | 195.—IR. 





Part VI.—LicEence. 


v. Inge (1831) oe 682. Consd. Plimmer v. 

6 Corp ae) og App. Cas. 699: Aldin »v. 
Latimer Clark,» ey 1.3 Ch. 437. Refd. 
arvey v. Reynolds de (1828), 1 141; Cocker v. 
er (183 ew Wallis 'v Harrison 
1838), 4 ie ey: 8; Wwesa* i a Walls sees) 18 
 & ‘Ww. 8 8; Ras v. ler weike ad 8 B. 757; 
Davies © os Marshall 861 N 697. Mentd, 
be ‘4 Manat 128; Wood v. 


venezdge 


Richards 
Manley (1839), 8 Jur. 102 


1680. ——— 








-]—Pltf.’s father, by oral 


licence, permitted defts. to lower the bank of a 


river, & make a weir above pltf.’s mill, whereby 


less water then before flowed to pltf.’s mill :— 


Held: pltf. could not sue defts. for continuing the 
weir. 
Suppose A. authorises B. by express licence to 


build a house on B.’s own land, close adjoining 


to some of the windows of A.’s house, so as to 
intercept part of the light ; 
compel B. to pull the horse down again, simply 
by giving notice that he countermanded the 


licence ? Still further this is not a licence to do 
acts which consist in repetition, as to walk in a 
park, to use a carriage way, to fish in the waters 


of another, or the like : which licence if counter- 
manded the party is but in the same situation 
as he was before it was granted; but this is a 
licence to construct a work, which is attended with 
expense to the party using the licence; so that 
after the same is countermanded the party to 
whom it was granted may sustain a heavy loss. 
It is a licence to do something that, in its own 
nature, seems intended to be permanent & 
continuing (TINDAL, C.J.).—Liaa@ins v. INGE 
(1831), 7 Bing. 682 ; 6 Moo. & P. 712; 9L. J.O.8. 
C. P. 202; 131 E. R. 263. 


anna ione 2 von. Plimmer vo. Wel ton Cor rn. (2884), 
ig! es 699. oat. Bree Blanchard (1834), 1 
yen Hl. 53 36; 
Wood v 


friar Gs), 5 . Revie 108 ; 
‘eadbiteer { 1848), avies v. 
Marehali (1861 10 ©. B. N. 8. 697; i Mellor vy. Watkins 


oB ret 1; Re v. Ghories 1348), ct Q.B.5 Daley 
ria eae 26 L. J. Ex ae i: Ghagomore © com 
(i839) H 


| 349 
_B. y's: 283 v. ley (1875), L 
Ormerod ». Podmon en Mill Co. (1883), 11 }. 


1681. -]—Upon the whole I ‘think 
the plea does allege that pltf. so conducted himself 
as to induce deft. to believe that he had given his 
consent to the alterations she was making, & to 
induce her to lay out money upon the aith of 
such consent. If so, pltf. clearly has no right after- 
wards to withdraw his consent & bring an action. 
I think the plea is a good equitable plea (ERLE, 
C.J.).—DAVIES v. MARSHALL (1861), 10 C. B. N.S. 
697; 31L.J.0. P. 61; 4L. T. 681; 7 Jur. N.S. 











1247 5 seas nla de 142, E. re ee 11 C. N. 8. 
Al t :—Refd. , 
nnetations Mentd. etd. Jones ». Tapl (879), 1 11 Ch. D. 790; 


Osborne ov. Bradley, [1903] 2 Ch. 446 
4 See, also, EASEMENTS, Vol. XIX, p. 28, Nos. 126 

e 

1682. —— Licence granted by sale of ticket— 
Arbitrary revocation during performance.}—The 
purchaser of a ticket for a seat at a theatre or 
other similar entertainment has a right to stay & 
witness the whole of the performance, provided 
that he behaves properly & complies with the rules 
of the m ment. e licence granted by the 
sale of the ticket includes a contract not to revoke 
the licence arbitrarily during the performance. 
Where therefore pltf., who urchased a ticket 
for a seat at a cinema show, was forcibly turned 
out of his seat by the direction of the manager, 
who was acting under a mistaken belief that pltf. 
had not for his seat :—Held: in an action for 
assault & false imprisonment ioe was sp coe e 
recover iigegeans damages.—HUEST v. FICTUR 

TRES, Lrp., [1915] 1 K. B.1; 83 L. J. K. B. 


J.—VOL, XXX. 


could he afterwards 
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1887 5 111 L. T. 972 ; 80 T. L. R. 642 ; 58 Sol. Jo. 


9 We ° 
Annotations :—Co 5 
mae ee ago al"E, ala legs Ciens & Chsat 
RESTS 1K. B. 299; ‘Said », Bute, 1990] 9 ei B. =, Gover, 
1683. Payment in return for licence.|— 
JOEL v. INTERNATIONAL Circus & CHRISTMAS 
Farr, No. 1627, ante. 

Compare No. 1708, post. 

—— Licence coupled with grant of interest.|— 
See Sub-sect. 3, post. 

1684, Licence to place goods on land—For 
reasonable time—What is reasonable time.|—— 
WEBB v. PATERNOSTER (1619), 2 Roll. Rep. 148, 
152; Godb. 282; Palm. 71; Poph. 151; 81 
E. R. 713, 719; " sub nom. PLUMMER ?, WEsB, 
Noy, 98. 
aes Tee jor v, Watere 5 (1816), 7 t. 374: W 

Toadbitter 1845 mW. 8 38} Ref * hon fret 9. 

Ricroft (1669), 2 on 560 Wood 8 Lake Srl Sa 

es0)e v. Shippam (1826), 5 B. & are 221; Welsh o. isms 


6 Bing. 638. Mentd. R. Co Cotton (1 (1751) Park. 

RBS 

v. poe? cae 682; Wallis v. Harrison on (1838), 
Witlienss. Morris oe 





enlby (1736), 2 Com. 


Winter ». 7 nen ee (1807). ‘$k 


Tex lin Florence Nata 20 I. re Jones 9. 
Tankerville, {1909} 440 
1685. 





Reasonable time for aaah 
Where it is part of the terms of a tenancy created 
by parol that the tenant shall be allowed to place 
goods on land not comprised within the letting, 
the tenant, who has acted upon such licence, 
though the same was not by deed, & was after- 
wards revoked by the determination of the tenancy, 
has a right to go & remove the goods he has so 
laced there, & is entitled to have a pao 
ime to do so.—CORNISH v. STUBBS (1870), I. R. 
50. P. 3384; 89 L. J.C. P. 202; 22 L. T. 21; 18 
W.R. 547. 

Annotations :—Apld. Mellor v. Watkins (1874), L Pur ae hae 
400. Refd. Hurst v. Picturo Theatres, [1915] 1 $, 
Mentd. Smith ». Kgginton (1874), 30 L. T. 521; Man: 
chester Brewery Co. v. ue {1901} 2 Ch. 608; Wedd 

v. Porter (1015), 113 L. T. 8 


1686, ‘Although a licence to place 
articles on the property of another may be 
revocable at any moment, the licencce is entitled 
to notice of the revocation & to a reasonable time 
for the removal of the articles. —MELLOR  v. 
WATKINS (1874), L. RK. 9 Q. B. 400; 23 W. R. 

55. 








Annotations :—Consd. Aldin ». Latimer Clark, Muirhead, 
meer 2 Ch. 437. Moentd. David ie Sabin, 118931 ty | Ch. 
§23; Parker v. Jones, co 2K. B. 32; Wik 
Spouner, [1911] 2 K. B. 473. 


Sup-secT. 2.-—How Errecrep. 

1687. Transfer of interest in subject-matter. |— 
WEBB v. PATERNOSTER (1619), Poph. 151 ; Godb. 
982; Palm. 71; 2 Roll. Rep. 148, 152 ; 79 8. R. 
1250; sub nom. PLUMMER v. WEnB, Noy, 98. 
Annotations :—Retd. Pomtros 2 oe ean, Sel Ber 569 ; 


loy (1736), 2 Com, Lake 
Craven v. Han Fass v. Brock wall (igor), 8 o°maat 308 ; Be 


ra (1816), 7 tem pme ne singe (1 Gen if 


& : 

dv. Leadbitter (1845), 13 M. & * aaa; teritn v. 
Fioronoe ayy 20 L. J. C. P. 137; Joniga 0. tank rville, 
athe id Men RK. v. Cotton 1751), Park. 112; 

elsh o. Flowe (1830), 6 Bing. 638; Utams v, Morris 


(1841), 8 M. & 

1688, J—If A. nts a licence to B. to 
erect a shed, but before it is erected leases the land 
to C. The licence is revoked.—AYLET v. Hurt- 
CHINS (1672), 3 Keb. 40; 84 E. R. 583. 


——.]—-DorE d. HANLEY v. Woon, No. 


, ——J—Pltta. having been allowed to 
Pca a watercourse on P.’s land, P. subsequently 
LL 
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Sect. 5.—Revocation: Sub-secis.2,3 & 4. Sect. 8.) 


leased part of the land to deft., who thereupon 
gave notice to pltfs. to discontinue the water- 
course over the land leased to him. The flow of 
water being wrongfully continued, & it being 
nece to enter upon the land of L. to stop it, 
deft. entered L.’s land, & there damned up the 
water, so that it was penned back & flooded pltfs.’ 
land :—Held: the lease was a revocation of the 
licence, & the fact that deft. might have stopped 
the water at another point on as land, so that 
less damage would have been done to pitfs., did 
not give them any cause of action, as the nuisance 
could not have been abated at the latter point 
without doing damage to the land of L.—RosBrERTs 
v. Rose (1865), L. R. 1 Exch. 82; 4H. & ©. 108; 
35 L. J. Ex. 62; 13 L. T. 471; 805. P. 5; 12 
Jur. N. 8. 78; 14 W. R. 225, Ex. Ch. 

1691. -]—A licence is determined by an 
assignment of the subject matter in respect of 
which the privilege is to be enjoyed. 

By lease not under seal, i. & C., trustees 
on behalf of themselves & the other proprictors 
of a theatre, demised it to S. for three years, 
reserving to themselves & the other proprietors 
free liberty of admission to the theatre. S., by 
lease not under seal, lat the theatre to pltf. for 
two nights, subject to the terms on which he 
held the theatre :—Held: the licence was deter- 
mined, & an action of trespass might be main- 
tained by pltf. against deft., a proprietor, who 
entered the theatre during his tenancy.—COLEMAN 
v. Foster (1856), 1 H. & N.37; 4 W. R. 489; 156 
E. R. 1108. 

Notice.]—Sce Sub-sect. 8, post. 





SUB-sSECT. 3.—NOTICE OF REVOCATION. 
1692. Necessity for—Licence to place goods on 
land.|—MELLOR v. WATKINS, No. 1686, ante. 
1698. ——— Licence to use premises for adver-~ 
tising purposes.|—By an agreement in writing 
deft. agreed to let pltf. erect a hoarding upon the 
forecourt of a cottage & to allow him the use of a 
gable end for a bill-posting station at a yearly 
rent payable on the usual quarter-days from the 
then ensuing quarter-day :—Held: this was not 
a tenancy from year to year, but a licence revocable 
at will on reasonable notice, & a quarter’s notice 
terminating at the end of a year of the currency otf 
the agreement was a reasonable notice.—WILSON 
v. TAVENER, [1901] 1 Ch. 578, 70 L. J. Ch. 263; 
84 L. T. 48. 
sah ah ; Dist. King v. David Allen, Billposting, [1916] 


1694. ——— Licence to erect ventilators on de- 
mised premises—Ventilators obstructed without 
sire ee aaa lessee, after the date of the lease, 
with the les. or’s permission, but at his own cost, 
constructed certain ventilators in the walls of a 
building demised by the lessee. The lessee gave 
no consideration for such permission & no deed 
was executed giving him the right to use the 
or ape prose ventilators birds ypesibekcarit ry 

uildings erec upon joining prope y 

i of the lessor oP eid : the foance being 
revocable, the lessee was not entitled to an in- 
junction ; but, in the absence of reasonable notice 
of revocation, he was entitled to an inquiry as to 
damages in respect of the ventilators having been 


post 
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obstructed without such notice.—ALDIN  »v. 
LATIMER CLARK, MurinHEAD & Co., [1894] 2 Ch. 
437; 63.L. J. Ch. 601; 71 L. T. 119; 42 W. R. 
aa 10 T. L. R. 452; 38 Sol. Jo. 458; 8 R. 


Annotations - Tebb v. Cave, ara 1 Ch. 642; 


:—Mentd 
Betts v. Pickfords, [1906] 2 Ch. 87 @ v. Bryant, 
[1908] 1 Ch. 259; Browne v. Flower, [1911] 1 Ch. 219; 
armer v. Jumbil (Nigeria) Tin Areas, [1921] 1 Ch. 200. 


1695. What amounts to reasonable notice.|— 
WILSON v. TAVENER, No. 1693, ante. 

1696. }—A verbal notice to determine a 
right to shoot pheasants, enjoyed from year to 
year at an annual payment, was given early in 
Mar. for Mar. 25, being the end of the current 
year :—-Held: the notice was reasonable.—Lowz 
v. ADAMS, [1901] 2 Ch. 598; 70 L. J. Ch. 783; 85 
L. T. 195; 50 W. R. 87; 17 T. L. R. 768. 


Annotations :—Retd. Jones v. Tankerville, [1909] 2 Ch. 440; 
Hurst v. Picture Theatres, [1915] 1 K. B. 1. 





Svupn-sEctT. 4.— REVOCATION INVOLVING BREACH OF 
CONTRACT. 


1697. Licencor liable in damages.]—SmarrT v. 
Jongs, No. 1662, ante. 
1 





98. -J—ALDIN v. LATIMER CLARK, Mutir- 
HEAD & Co., No. 1694, ante. 
oo ———.|—KERRISON v. SMITH, No. 1675, 
ante. 
1700. |—Applt. agreed with resps. to 





allow them to affix bills, advertisements, & posters 
to the flank wall of a building to be erected on 
property of which he was the owner for a period 
of four years, at an agreed rent. He afterwards 
let the property to a third person. The agree- 
ment was not referred to in the lease, & no assign- 
ment of the interest of applt. in it was made to 
the lessee. The lessee refused to allow resps. to 
post their bills & advertisements upon the build- 
ing :—Held: the agreement created no estate or 
interest in the land, nor an easement to which the 
land was subject, but was only a licence for a 
certain time, creating a personal obligation on the 
part of the licencor, & that he was liable in damages 
for the breach of it.—KING v. DAVID ALLEN & 
Sons, BILLPosTiInG, Lrp., [1916] 2 A. C. 643; 85 
L. J. P.C. 229; 114 L. T. 762, H. 1. 


Compare No. 1693, ante. 


Sect. 6.—LICENCE COUPLED WITH GRANT OF 
INTEREST. 


1701. What amounts to grant of interest— 
Licence to use premises.|—ANON. (1705), No. 1595, 
ante. 

1702. ——— Licence to search & get minerals.]— 
Dor dad. HANLEY v. Woop, No. 1707, post. 

1703. —— -|—MUSsKRET?r v. Hix, No. 1709, 





Compare No. 1671, ante. 
1704. Pretended grant of something in- 
LEADBITTER, 





capable of being granted.|—Woop v. 
No. 1708, post. 
1705. ——— Licence to adjoining owner to enter 
remises—-To build up windows erected by owner— 
Under licence from adjoining owner.]—SmITH v. 
CoLBOURNE, [1914] 2 Ch. 533; 84 L. J. Ch. 112; 
111 L. T. 927; 58 Sol. Jo. 783, C. A. 





PART Vi. SECT. 5, SUB-SECT. 38. 


h. Necesstty for — Licence to en- 
croach on Ot ae vw. G 





k. Licence to 


(1875), 36 U. C. R. 356.—CAN. 


PART VI. SECT. 6. 
Jarm 


Cee te eae v. STAPLES (1915), 

30 W. L. RR. 850; 8 W. W. R. 397; 8 
Sask. L. R. 149.—CAN. 

harvest 


Part VI.—Licencr. 


1706. Whether revocable.}—Qu.: whether, if a 
licence is granted to a man to use my ground or 
my ad he thereby has an interest in it ; so that 
the licence is not revocable, but it amounts to a 
lease at will.—ANON. (1705), 11 Mod. Rep. 42; 
88 EK. R. 871. 

1707. ——-.]—(1) The owner of the fee granted 
to A., his partners, fellow-adventurers, etc., free 
liberty to dig for tin & all other metals, throughout 
certain Jands therein described, & to raise, make 
merchantable, & dispose of the same to their own 
use; & to make adits, etc., necessary for the 
exercise of that liberty, together with the use of 
all waters & watercourses, excepting to the grantor 
liberty for driving any new adit within the lands 
thereby granted & to convey any watercourse 
over the premises granted, endum for twenty- 
one years; covenant by the grantee to pay one- 
eighth share of all ore to the A dra & all rates, 
taxes, etc., & to work effectually the mines during 
the term; & then, in failure of the performance 
of any of the covenants, a right to re-entry was 
reserved to the grantor :—Held: this deed did 
not amount to a lease, but contained a mere 
licence to dig & search for minerals, & the grantee 
could not maintain an ejectment for mines lying 
within the limits of the set, but not connected with 
the workings of the grantee. 

Instead, therefore, of parting with, or granting, 
or demising all the several ores, metals, or minerals, 
that were then existing within the land, its words 
import a grant of such parts thereof only as should, 
upon the licence & power given to search & get, 
be found within the described limits, which is 
nothing more than the grant of a licence, to search 
& get (irrevocable, indeed, on account of its 
carrying an interest) with a grant of such of the 
ore only as should be found & got, the grantor 
parting with no estate or interest in the rest 
(ABBOTT, C.J.). 

(2) The grantee commenced working the mines, 
but after some time discontinued, not being pre- 
vented by the want of water, or any other inevit- 
able accident. The grantor, after some lapse of 
time, verbally authorised other persons to dig 
for ore throughout part of the Jand described in 
the deed, & met those persons on part of the land, 
& pointed out the boundaries within which they 
were to exercise the liberty; & himself subse- 
quently entered into a mining adventure with 
other persons, which was carried on within the 
limits described in the indenture & afterwards, 
in consideration of the surrender of the first grant, 
& of certain payments, demised the premises to a 
lessee for twenty-one years ; & upon the execution 
of this lease, the original deed was delivered up. 
but there was no surrender in- writing :— Held: 
these acts amounted to a re-entry by the grantor, 
as unless referred to the exercise of that right, they 
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to do so, though money be paid for it, is revocable 
at any time, & without paying back the money. 


To an action of trespass for assault & false im- 


prisonment, deft. pleaded, that, at the time of the 
puppoees trespass, pltf. was in a close of E., & that. 
e 


t., as the servant of E., & by his command, 


molliter manus imposuit on pltf. to remove him 
from the close, which was the trespass complained 
of. Pltf. replied, that he was in the close by the 
leave & licence of K.; which was traversed by the 
rejoinder. 
of the Doncaster races; that tickets of admission 
to the grand stand were issued, with his sanction, 
& sold for a guinea each, entitling the holders to 
come into the stand, & the inclosure round it, 
during the races; that pltf. bought one of the 
tickets, & was in the inclosure during the races ; 
that deft. by the order of E., desired him to leave 
it, &, on his refusing to do so, deft., after a reason- 
able time had elapsed for his quitting it, put him 
out, using no unnecessary violence, but not return- 
ing the guinea :— Held: on this evidence the jury 
were properly directed to find the issue for the 


The evidence was, that I. was steward 


A licence under seal is as revocable as if it bad 


been only made by parol; & a licence by paral, 
coupled with a grant, is as irrevocable as if it had 
been made by decd, provided the grant is one 
which can be made by deed. | 

parol, coupled with something incapable of being 
granted, is a mere licence, for it is not incident 
to a valid grant (ALDERSON, B.).—Woov at 
LEADBITTER (1815), 13 M. & W. 858 | 141. J. bx. 
161; 41. 7. 0,8. 433; 95. P. 3125 9 Jur. 187; 
153 BK. RR. 351. 
Annotations :—Apld. Adams v. Androws (1850), a Bre 


But a licence by 


B 

; . Roffey v. Henderson, (1851 ' 17 Q. 
qolian arene 1851), 10 ¢. B. 744; Hrogley v. Love- 
lace (1859), John. 333 ; Cornish v, Stubbs (1870), L. Reb 
O. P. 334. Distd. Vaurhan v. Hampson (1875), 33 1. T. 
1s. CGonsd. MoManus v. Cooko (1887), 35 Ch. D. 681 | 
Ward v. ohne | (1887), 5 BR. < . oe bikdk Cacia 
} 2 Ch. 437. - 
Clark, Muirhead, {i304} Dbtd. Lowe v. Adama 


6 : 5. 
rnlet lt dog Vinathor Wood v. Leadbilter ia at Hf 


{1901] 2 Ch. 598; ! 
Vv ard to Walsh v. Lanadale 1a vory 
( aay ee ne ARDY J.). Consd. J ONON 0. Tunkorville, 
(1900]2Ch.440.  Expld. & Distd. Hurstt. Picturo Theatres, 
1918} 1K. B. 1. Refd. Langford wv. ae rea Leweoa 
Hastings Ry. (1845), 4 ny. & Can. Cas. 60; | owitt v. 
Isham (1851), Exch. 77; right vo. Stavort (1860), 2H. & 
E. 721; Davios v. ig ona 1), i ei - oe ee vous 
2),1 H. : ;: ‘ 3), 
L Sy ainith v, Lambeth Asamt. Com. (1882), 52 i J : 
M.C. 1; Butler v. M. 8. & L. Ry. (1888), 21 Q. Be 207; 
Thomas v. Jonnings (1896), 66 L. J. Q. B. bE aa 
L. @. CG. (1904), 73 L. J. K. B. 362; Said v. Butt, (1920) 
3K. B. 497. Mentd. Mayfield v. Robinson (18 5), 7 
B. 486: Thomas v. Fredericks (1847), 11 Jur, ode . 
ashbourne v. Burrows (1847), 16 LL. J. Kx. 266 ; : ele 
Telegraph Co. v. Salford Overscers (1865), it Exch. . 
Wakle v. Froggatt (1863), 2 HW. & ©. ie oes mY 
‘Xockrel! (1870), 22 L. T. 203; Wells v. ngs an upo! 
Hull Corpn. (1875), L, R. 10 C. I. 402; Hall v. Motoalfe, 
(1892]1 Q. B. 208; L.0.C. v. Dundaa, {1904} P. 1. . 
. Whether assignable.]|—A licence to seare 
ce ise a to carry them away & 


for & raise metals, & also 
convert them to the licencee’s own use, Passes an 
interest which is capable of being assigned. 

A dispensation or licence properly passes no 


would be acts of trespass by him.— Doz d. HANLEY 
oe (1819), 2 B. & Ald. 724; 106 E. R. 


Annotations :-—As to Jones v, Reynolds (1836), 
ZAd. & EL 805. Gonsd, Muskett 0. Hil (1830),9 Bing. N.C. interest but onl kes an action lawful which 
694; Martyn v. Williams (1857), 1 H. & N .  Distd. ienent it hed cee unlawful (TINDAL, ©.J.).— 


Muskerr v. Huw (1839), 5 Bing. N. C. 604; 7 
Scott, 855; 9 L. J.C. P. 991; 132 net ag 

Annotations :-—Consd. Martyn ¢. WitHamss ; : : 

: rrison (1861), 1 John & H. 393, wold 

EL elaa eter (1884) 10 Exch. 232; 


w Moor Co. v. Stanley Coal Co. ( 


s Tren nal Co. . 3 L. J. . ° 
: Vice v. Thomas (1842), 4 Y. Cc. Ex. 538 ; 
Rogers v. Brenton (1847), 10 Q. B. 26; Re Stroud (1849), 
8 C. B. 502; Wateon v. Spratley (1854), 10 Exch. 222 ; 
ce v. ictrrare cae in & BK. 512 eo ; 
4 : P he : . Hartle 

; » Heath- , 12 C. B. . 8. 91; Heap ov. 

Overseers 41876), L. R. 6 8. B. 66; Sutherland v re Stephens (1862 ee gelling pe 26 pastealia ©. 1. IL 








cote, 9 ~ 5. Generall ? ° Pren erraat 9g i 4 & 
v. on (1841), 11 L. J. Ch. 22 ; Holmes v. Powell (1856), aig }2Q. Britian Actors Fra Co, xe 
1708 Parol li —A right to come & (1839), 5 M. & W. 587; Marker v. Hay 
cence.) (1839) BM cMahon 2. Lennart (1868), 6 HL, Osa. #70 ; 
remain for a certain time on the land of another; Ahearn v. Bellman, Sedgwick o. Ahearn (1579), J. 
can be granted only by deed; & a parol licence’ Q. B. 681. 
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Sect. 6.—Licence coupled with grant of interest. 
Sect. 7: Sub-sects. 1 & 2, A. & B.] 


1710. Covenant running with subject-matter of 
grant —- Whether passing on assignment.] — A 
mining licence was granted by deed to three 

ersons as joint tenants, & the licences covenanted 
jointly & severally to pay compensation in respect 
of damage to the surface. Two out of the t 
licencees assigned over. Damage having been 
done :—Held: the covenant was one running with 
the subject-matter of the grant, & the assignee 
from the two licencees was liable under the 
covenant for the whole compensation due to the 
grantor.—NoORVAL v. PASCOE (1864), 4 New Rep. 
890; 34 L. J. Ch. 82; 10 L. T. 809; 28 J. P. 548; 
10 Jur. N. 8. 792; 12 W. R. 973. 


Annotations :—Apld. United Dairies v. Public Trustee, [1923] 
1K. B. 469. etd. Hastings v. N. E. Ry., {1898] 2 Ch. 
674; Hubbard v. Weldon (1909), 25 T. L. R. 358. 


Sruct. 7.—LODGINGS, FURNISHED HOUSES, ETC. 
SuB-sKCT. 1.—IN GENERAL. 

1711. Lodger—How relationship created—-Occu- 
pation of separate portion of house—Landlord re- 
taining control of outer door.]—The question is, 
whether the occupiers of each of these tenements 
or the lessors are ratable in respect of the whole of 
any one of these blocks. The question in these 
cases of course always is whether there is an 
occupation of a distinct & separate tenement by a 
pee who inhabits a portion of a house or 

uilding, or whether he is merely an inmate 
under the landlord. It is necessary to establish 
some criterion, & it is not always, perhaps, very 
easy to find one; but the one which has been 
adopted in such cases, & which is, perhaps, the 
most convenient & the only one, is, whether the 
landlord retains the control of the outer door, & 
has shown by his retaining the control of the outer 
door that he has the control of the whole of the 
premises ; so that, although he may be liable to 
an action upon the breach of his contract to allow 
the tenant to occupy a portion of the premises 
so Jet to the tenant, yet the tenant could not 
maintain trespass against the landlord, because the 
landlord has retained in himself the dominion & 
control over the whole of the house. I think the 
possession of the street door may be taken as a 
criterion, because it is only by the landlord opening 
& shutting the street door, or allowing it to be 
opened & shut for the ingress & egress of the 
tenant, that the tenant can have the enjoyment of 
the premises (COCKBURN, O.J.).—R. v. St. 
GEORGE’s UNION (1871), L. R. 7 Q. B. 90; 41 
L. J. M. C. 80; 863. P. 550; 20 W. R. 179; sub 
nom. MUTUAL TONTINE WESTMINSTER CHAMBERS 
Assocn., Lirp. v. St. GEORGE’s UNION ASSESSMENT 
Comes: 25 a Midis 

n :—Mentd. L. .W. Ry. v. 

L. R. 10 Q. B. 444; AG Ys. Mathal Tantine Wectratneter 

Chambers Assocn. (1876), 1 Ex. D. 469; Smith v. Lam- 

beth Assmt. Com. (18832), 9 9. B. D. 585; Saunders v. 

St. Mary, Lambeth (1891), Ryde, Rat. App. (1891-1893) 1. 

1712. —— ——— Agreement for rent to 
include ‘‘ attendance.’’]—-The tenant of a set of 
chambers in the Temple, let to each of two sub- 
tenants a room unfurnished, of which the sub- 
tenant had the exclusive use, with the joint use of 
the vestibule, & a key of the outer door, the tenant 
yal Teeining Ne poor oe his own exclusive 

attendance, 
ohele nck. ng ight, & firing for the 

The position of the occupant very much resembes 

an occupation by a man as a licencee or aa a guest 
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in an inn (WILLES, J.).—SMITH v. LANCASTER 
(1869), L. R. 5 C. P. 246; 1 Hop. & Colt. 287; 
39 L. J. ©. P. 88; 21 L. T. 492; 84 J. P. 22; 
18 W. R. 170. 


Annotation :—Refd. Thompson v. Ward, Ellis v. Burch (1871), 
L. R. 6 C. P. 327. 


1713, —— ——- ——— ———.]|—_Roabs v. TRUMP- 
INGTON OVERSEERS, No. 1640, ante. 
1714, —— —— —— ——-.]—_ ALLAN v. LIVER- 


POOL OVERSEERS, INMAN v. WEST DERBY UNION 
ASSESSMENT COMMITTEE & KIRKDALE OVERSEERS, 
No. 1642, ante. 

1715. ——— Landlord retaining control 
of whole premises.]|—Where the owner of a house 
takes in a person to reside in a part of it, pouen 
such person has the exclusive possession of the 
rooms appropriated to him, & the uncontrolled 
right of ingress & egress, yet, if the owner retains 
his character of master of the house, the individual 
go occupying a part of it, occupies it as a lodger 
only. ... The question depends upon whether 
or not the owner of the house resides upon the 
premises, retaining his quality of master, & 
reserving to himself the general control & dominion 
over the whole. If he does, the inmate is a mere 
lodger (MAULE, J.).—Toms v. LUCKETT (1847), 5 
C. B. 28; 2 Lut. Reg. Cas. 19; 171. J.C. P. 27; 
10 L. T. O. S. 264; 12 J. P. 6; 11 Jur. 993; 136 
E. R. 781. 

Annotations :—Refd. Cook v. Humber (1862), 11 C. B. N. 8. 
33; Stamper v. Sunderland Overseers (1868), L. R. 3 
C. P. 388 ; Smith v. Lancaster (1869), L. R. 5 C. P. 246; 
Bradley v. Baylis, Morfee v. Novis, Kirby v. Biffen (1881), 
8 Q. B. D. 195; Morton v. Palmer (1881), 51 L. J. Q. B. 

7; Ness v. Stephenson (1882), 9 Q. B. D. 245; Kent v. 

Fittall, jroo K. B. 60; Douglas vw. Smith, (1907) 1 

K. B. 126. Mentd. Pownall v. Dawson (1851), 21 L. J. 
Cc. P. 14; Cuthbertson v. Butterworth (1868), L. R. 4 
C. P. 523; Piercy v. Maclean (1870), L. R. 5 C. P. 252 ; 
Thompson v. Ward, Ellis v. Burch (1871), L. R. 6C. P. 327. 

1716. ——- ——- ———- —.] — R. v. St. 
GEORGE’sS UNION, No. 1711, ante. 

1717. Occupation not exclusive.] 
—There are many cases where two persons may, 
without impropriety, be said to occupy the same 
land, & the question has sometimes arisen which 
of them is ratable. Where a person already in 
possession has given to another possession of a 
part of his premises, if that possession be not 
exclusive he does not cease to be liable to the rate, 
nor does the other become so. A familiar illustra- 
tion of this occurs in the case of a landlord & his 
lodger. Both are, in a sense, in occupation, but 
the occupation of the landlord is paramount, that 
of the lodger subordinate (LoRD HERSCHELL, C.).— 
HOLYWELL UNION & HALKYN PARISH v. HALKYN 
DRAINAGE Co., [1895] A. C. 117; 64 L. J. M. C. 
118; 71 L. T. 818; 59 J. P. 566; 11 T. L. R. 
182; 11 R. 98, H. L.3; revsg. S. ©. sub nom. 
HaLKYN DistrRicr MINES DRAINAGE Co. uv. 
HOLYWELL UNION ASSESSMENT COMMITTEE & 
HALKYN PARISH OVERSEERS, SAME v. SAME 
ASSESSMENT COMMITTEE & NORTHOP PARISH 
OVERSEERS (1893), 69 L. T. 705, C. A. 
Annotations :—Mentd. M. 8. & L. Ry. v. Hingston u n-Hull 

127 ; 


Governor & Grdns. (1896),75 L. T. ootle Overseers 
vt. ae Warehousing Co., Bootle Overseers v. Webster 
(1901), 5 L. T. 45; Yetradytodwg & Pont 
mores’ Board ¢. Newport (Mon.) Assmt, m. (18901), 
70 L. J. K. B. 318; Peroy v. Hall (1903), 88 L. T. 830 ; 
Mitchell v. Worksop Union Asamt. Com. (1904), 92 L. T. 
62; Swansea Union Assmt. Com. v. Swansea Harbour 
Trustees (1907), 97 L. T. 585 ; Winstanley v. North Man- 
chester Overseers, ds C. 73; Young v. Liverpool 
Asamt. Com., {1911] 3 K. B. 195; Margate Corpn. v. 
Pettman (1912), 106 L. T. 104 
ap ioe 

















ridd Main 


. Corpn. ©. 

Union Asamt. Com., (1918) A. C. 197; Re Nott 

Corpn., [1918] 3 K. B. 146; Cleveland Bridge 

& Engineering bo. v. Dar n Union Assmt. Com. 

(1933), 31 L. G@. R. 5113 He B. C. v. Metropolitan 

um Board (1924), 131 L. T. 186; Back v. Daniels, 
(1935) 1 K. B. 636. 
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17238. ——- ——-.] — An ; 
(1887), 3 T. L. B. 33h, Ce et ues 
4. Stamp on agreement.]—A demise 

in writing, of apartments for a ae of te 
months, certain, comes within 1 Geo. 4, c. 87. 
If such an instrument of demise requires either an 
agreement or lease stamp, within 53 Geo. 3, c. 184, 
it is not necessary that it should be stamped before 
the rule is granted under 1 Geo. 4, ¢. 87, it being 
time enough at any time before the trial of the 
ejectment.—Dor d. Puinurrs v. Ror (1822), 5 
7 bg En 768; 1 Dow. & Ry. K. B. 433 3; 106 


1718. -——- -———- Occupation of rooms in resj- 
dential club—-By club members.|—A. granted by 
deed to B. his heirs, exors., administrators, & 
assigns, & his & their lessees & sub-leasees or tenants, 
being occupiers of certain houses, & their families 
& friends, the right to enter & use an adjacent 
ornamental garden. A limited co., which was the 
owner of some & the lessee of another of these 
houses, established in them a proprietary residential 
club for ladies. Under the rules of the club 
bedrooms might be allotted to the members at a 
weekly rent, payable in advance, but subject to 
many restrictions as to user :—Held: the resident 
members, though occupiers of the houses, were 
occupiers as licencees of the co., & not as lessees, 
sub-lessees, or tenants, & they were not, therefore, 
entitled as of right to enter into & use the garden. 

KeirH v. TWENTIETH CENTURY CLUB, LTD. 























ener ny ate 


SUB-SECT. 2.—-RiGnHTs AND LIABILITIES OF 
LANDLORD. 





(1904), 78 L. J. Ch. 545; 90 L. T. 775; 52 W. R. a 
554; 20 T. L. R. 462; 48 Sol. Jo. 458. A. Rights. 
See, also, ELEcrions, Vol. XX., pp. 20-22, Payment for board & lodging.J—Sec Nos. 1733- 
Nos. 120-127. 1738, post. 
In respect of dilapidation.|— See Nos. 1739-1741, 


1719. ——— Who may create relationship—Toenant 
at will or on sufferance.|—A tenant at will or on 
sufferance can create between himself & a third 
party the relationship of landlord & lodger by 
part of the premises to such third party on 
y tenancy so as to entitle his lodger to the 
benefit of Lodgers’ Goods Protection Act, 1871 
(c. 79).—-BENSING v. RAMSAY (1898), 62 J. P. 613; 


letti 
& wee 


14 T. L. R. 345, D. C. 


1720. Agreement to take lodgings—Whether 
agreement relating to interest in land.|—An agree- 


ment to occupy lodgings at a yearly rent, payable 
the occupation to commence 


on a future day, is an agreement relating to an 


in quarterly portions, 


interest in land, within Stat. Frauds, s. 
INMAN v. STAMP (1815), 1 Stark. 12, N. P. 
.innotations :-—¥Folld. Edge 
391. Distd. Wright v. Stavert (1860) . 
Refd. Bolton v. Tomlin (1836), 5 Ad. & El. 856. 
1721. 
lodgi 
Stat. 








auds, 8. 4 


.891; 1 Tyr. 295; 9L. J. 0.8. Ex. 101; 


pide Bae a (1) Distd. W 
n :—A8 to . 

K. & BE. 721. As to (2) Retd. Bolton v. Tomlin (1836), 5 
Ad. ode El. aoe ba eee i oe ruer (1asai. ‘oi eer ee Th 
Generally, Mentd. Nation v. Tozer . M. 
172; Lowe v. Ross (1850), 5 Exch. 558 ; Yarris o. Philli 





1722. —— .—By a parol agreement be- 
tween pitf., a bo house keeper, & deft., deft. 
agreed to pay pltf., for the board & lodging of 

imaelf & man, & accommodation for his horse, at 
the ing house, £200 a year from a fixed day ; 
the oe to be terminable by a quarter's notice 
on either side. Pitf. having sued deft. for a breach 
by him of this agreement, in refusing to become an 
inmate of the boarding house :—Held: though the 
ent was unwritten, the action was maintain- 
able ; for the contract was not one for any interest 
in or concerning land within Stat. Frauds, s. 4.— 
WRIGHT v. STAVERT (1860), 2 E. & B. 721; 29 
L. J. Q@. B. 161; 2L. T. 175; 24 J. P. 405; 6 
Jur. N. 8. 867; 8 W. R. 418; 121 E. R. 270. 
nnotations :—Reld. Horsey v. Graham (168), L. R. 5 
L R100 ee O Webber o Lee (1882), 9 Q. B. D. 315 
Menta. Baird v. Wells (1890), 44 Ch. D. 661. 





v. Strafford (1831), 1 Cr. & J. 
2H. & EK. 721. 


-|—(1) A contract to let furnished 
sis a contract for an interest in land within 


(2) The effect of Stat. Frauds, ss. 1, 2, 4, so far 
as they apply to parol leases not exceeding three 
years, is, that the leases are valid & that whatever 
remedy can be had upon them in their character 
of leases may be resorted to, but they do not confer 
the right to sue the lessee for damages for not 
ork | resi pe ae v. STRAFFORD (1831), 


ht vc. Stavert sent 2 


g 
vee ). 2 L. M. & P. 184; Sidebotham v. Holland (1894), 
2L. T. 62. 


posi. 
Tenant suffering from 
See No. 1745, post. 


B. Liabilities. 
eee ates innkeepers, see INNS & INNKEEPERS, 
Tol. XXIX., pp. 5 et seq. 

1725. Liability in respect of lodger’s goods.)— 
DANSEY v. RICHARDSON, No. 1728, post. 

1726. .|}—There is no duty on the keeper 
of a lodging house, arising out of the relation of 
lodging-house keeper & lodger, to take care of his 
lodger’s goods, as in the case of an innkeoper. 
Nor, assuming it to be an usage in lodging-houses 
that the keeper, when the lodger is about to quit 
his apartments, has licence to enter & show them 
to strangers who are inquiring for lodgings, is 
there, ing out of that usage, any liability on 
the keeper, if the goods are thon stolen, for not 
using due & proper care to prevent such persons 
from carrying away the lodger’s goods then in 
the apartments. Lodgers are bound to take care 
of their own goods.— HOLDER v. SOULBY (1860), 
8C.B. N.S. 254; 20L J.C. P. 246; 21. T. 219 ; 
25 J. P. 311; 6 Jur. N.S. 1031; 8 W. RB. 438 ; 
141 BK. R. 1163. 

Ap is BONE Stage, o° Nickson (dda) o8 
rae . Jo. 534, Mentd. Samun v. Roborts (1895), 43 Wit 


1727. .J—Pltfs. became boarders in a board- 
ing-house kept by deft. They informed doft.’s 
manager that they had property which they wished 
to keep under lock & key, asked for a key 
of their bedroom door. They were told by the 

er that a second key could not be supplied, 

that shay must not remove the key from the lock, 
as it was required for the purpose of giving the 
servants access to the room, & that the room would 
be quite safe as the people in the house were all 
known. On a subsequent occasion pltfs. again 
became boarders in deft.’s boarding-house, & ovcu- 
ied the same bedroom, in which a chest of drawers 
ad in the meantime been placed. They asked 
the manager for a ne of the chest of drawers, 
but none was supplied. The female plitf. having 
left some jewellery in a locked handbag in one of 
the drawers, it was stolen by another inmate of 
the house, who had been admitted as a boarder 
without references, or introduction, or uiry 
concerning him, & who turned out to have n 
previously convicted of theft. In an action by 
itfs. ag deft. for loss of the jewellery :—Held : 
was a duty on the part of a boarding-house 

LL2 


infeoctlous disease.) — 
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2, B.; eub-sect.3,A.& B. Sect. 8: Sub-sect. 1.) 


keeper to take reasonable care for the safety of 

roperty brought by a guest into his house, & evi- 
dance for the j of a breach of that duty.— 
SCARBOROUGH v. COSGROVE, [1905] 2 K. B. 805 ; 
14.5. K. B. 892; 93 L. T. 680; 54 W. R. 100 ; 
21 T. L. R. 754, C. A. 

1728. Liability for negligence of servants.|— 
Declaration, that pltf. had become a guest in the 
boarding-house of deft., upon the terms, amongst 
others, that deft. would take due & reasonable 
care of the goods of pitf. whilst they were in the 
house of deft., for hire & reward, & it then became 
the duty of deft., by herself & servants, to take 
such care of pltf.’s goods whilst a guest in deft.’s 
house. Breach of the alleged duty, & a loss of 
at goods, by the neglect of deft. & her servants. 

n the trial it appeared that pltf. had been received 
as a guest in deft.’s boarding-house, at a weekl 
payee, upon the terms of being provided wit 

oard & lodging & attendance. Pitf. being about 
to leave the house, sent one of deft.’s servants to 
purchase some biscuits, & he left the front door 
ajar, & whilst he was absent on the errand a thief 
entered the house & stole a box of pltf.’s from the 
hall. The judge directed the jury that deft. was 
not bound to take more care of the house & the 
things in it than a poo owner would take, & 
that she was not liable if there were no negligence 
on her part in hiring & keeping the servant; & 
he left it to the jury to say whether, supposing the 
loss to have been occasioned by the negligence 
of the servant in leaving the door ajar, there was 
any negligence on the part of deft. in hiring or 
keeping the servant :—Held: (1) at least it was 
the duty of deft. to take such care of her house & 
the things of her guests in it as every prudent 
householder would take; (2) LorpD CAMPBELL, 
C.J. & COLERIDGE, J., she was bound not merely 
to be careful in the choice of her servants, but 
absolutely to supply pltf. with certain things, 
& take due & reasonable care of her goods ; 
& if there had been a want of such care as regarded 
pitf.’s box, it was immaterial whether the negli- 
gent act was that of deft. or her servant though 
every care had been taken by deft. in employi 
such servant; &, consequently, the direction o 
the judge was not correct; (3) WIGHTMAN, J. 
& ERLE, J., the duty of deft. did not require that 
she should do more than take all requisite care to 
employ & keep none but trustworthy servants ; 
& if that had been done, deft. was not liable for 
the single act of negligence on the part of the ser- 
vant in leaving the door open; &, therefore, 
the direction at the trial was right. DANSBY v. 
RICHARDSON (1854), 3 E. & B. 144; 28 L. J.Q. B. 
217; 118 BE. R. 1085; sub nom. DANOEY v. 
praapreroanbsdal y - J in the? 

nnotations :—As8 to onsd. ° 0 

BG. BN, S, 264. Apia. Baarborough S Comore: (908) 

so B Hevea el, HoUegrcaa™ gM (200) 

grove, [1905] 2 K. B. 805. " ee ore Pee 

1729. ——.]—-To render a aging noe keeper 
liable for the wrongful acts of a servant, the 
Seung house keeper must have been guilty of 
such a misfeasance, or such gross misconduct, as 
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an ordinary & reasonable person would not have 
been guilty of.—CLENcH v. D’ARENBURG (1883), 
Cab. & El. 42. 

1730. Duty to keep door shut.J|—It is the dut 
of a ing-house keeper to take reasonable 
care that the door of the premises should be kept 
shut, in order to prevent the entry of thieves, 
but such duty does not amount to a guarantee 
that the door will be kept shut.—PATERSON v. 
Norris (1914), 30 T. L. RB. 398. 


SuB-sECT. 3.—RiIGHTS AND LIABILITIES OF 
LODGER OR OCCUPANT. 
A. Rights. 

1781. Right to quit without notice—Appre- 
hension of seizure of goods—For landlord’s rent. |— 
A tenant of apartments is not justified in quitting 
without notice, merely from a fear, however reason- 
able, that his goods may be seized for his land- 
lord’s rent.—RICKETT v. TULLICK (1883), 6 C. & 
P. 66, N. P. 

1732. Right to general conveniences of house.|— 
If a person take lodgings on the first & second 
floors of a house, he has a right to the use of the 
door-bell, the knocker, the skylight of the stair- 
case, & the water-closet, unless it be otherwise 
stipulated at the time of the taking of the CORDES : 
therefore if the landlord deprive the lodger of the 
use of either, an action lies. If deft. in such a case 
merely pleads the general issue, he cannot show 
that the water-closet was useless before he re- 
moved it; but, in mitigation of damages, he may 
go into evidence to show that pltf. & his family 
were bad lodgers & that he did the acts complained 
of to cause them to quit the house.—UNDERWOOD 
v. Burrows (1835), 7 C. & P. 26, N. P. 

Protection of goods from seizure as distress.|— 
See Distress, Vol. XVIII., pp. 304, 305, Nos. 413-— 


419. 
B. Liabilities. 

1783. Payment for board & lodging—Rent— 
Conduct of landlord justifying departure of tenant— 
What amount recoverable.|—If a landlord of fur- 
nished lodgings by his misconduct justifies a tenant 
in an abrupt departure during a tenancy limited 
to a specific period, he cannot recover rent for the 
whole time agreed on, but is entitled to rent for 
the time during which there has been an actual 
occupation._—KIRKMAN v. JERVIS (1839), 7 Dowl. 
678; 3 Jur. 605. 

1784. ——_ —— ——- ——.]—-A party actually 
occupied premises [apartments] which had been 
let to him under a written agreement, in the course 
of his tenancy a nuisance occurred, which put an 
end to the comfortable occupation of the premises ; 
this nuisance was not remedied by the landlord, 
& the tenant quitted as soon as he could obtain 
other premises :—Held: he was not liable to rent 
for the period between the time of the occurrence 
of the nuisance & that at which he quitted the 

remises.— Cow1n v. GOODWIN (1840), 9 C. & P. 
78 ; ones proceans 8s, 4 Jur. 506. 
acai . Surplice v. Farnsworth (1844), 7 Man. & 

Fitness of premises.|——See Part XIII., post. 
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1735. ——~ ——— Refusal by landlord to permit 
removal of goods — Whether trespass.) — Deft. 
claiming rent in arrear from pltf., his lodger, locked 
the door of the room in which pltf.’s goods were 
deposited, & refused to allow plitf. to enter & re- 
move them, saying that he should not have them 
until he had paid his rent :—Held:; the acts of 
deft. did not amount to a taking, & trespass was 
not maintainable.—HARTIEY v. MoxHam (1842), 
3 Q. B. 701; 3 Gal. & Dav.1; 12 L.J.Q. B. 41; 
6J.P. 717; 6 Jur. 946; 114 E. R. 675. 

nnotations :-—Distd. Lane v. Dixon 47), . B. 3 
Weld. White 0. Bayley (1861), 10C, BN 8 sare 7° 

17386. Reference to official referee— 
Jurisdiction of Judge at chambers.|—KwniaurT v. 
CoaxEs, No. 1742, post. 

1787. Services by lodger in landlord’s busi- 
ness—-Set-off.|—-A. & his wife boarded & lodged in 
the house of B.,the brother of A., & both A. & his 
wife assisted B. in carrying on his business. A. 
brought an action for the services, to which B. 
pleaded a set-off for board & lodging :—Held: 
neither the services on the one hand, nor the 
board & lodging on the other, could be charged 
for unless the jury were satisfied that the parties 
came together on the terms that they were to pay 
& to be paid: but, if that were not so, no ez post 
facto charge could be made on either side.— 
DAVIES v. DAVIES (1839), 9 OC. & P. 87. 

1788. Landlord to take lodger’s furniture— 
Seizure of furniture in execution—Action by land- 
lord for debt.|—-Deft. entered into an agreement, 
in writing, with pltf., by which he was to board & 
lodge with pltf. at a certain weekly sum, & pltf. 
agreed to take, in payment for the board & lodging, 
certain furniture of deft., then in pltf.’s house. 
The furniture having afterwards, & before pltf. 
had appropriated it, been taken in execution for 
a debt of deft. to another party :—Held: pltf. 
was entitled to recover, in the ordinary action of 
debt, for board & lodging, as if the special con- 
tract had never existed.—KrEys v. HARWooD 
(1846), 2 C. B. 905; 15 L. J. O. P. 207; 71. T. 
O. 8. 161; 1385 E. R. 1201. 

1739. Dilapidations to contents of house.|— 
The declaration stated, that, in consideration that 
pltf. would let to deft. a certain messuage, together 
with certain household furniture, linen, etc., deft. 
promised pltf. to use the messuage in a tenantlike 
manner, & take due care of the furniture, linen, 
etc., & at the expiration of the term to leave the 
household furniture, linen, etc. cleaned :—Held : 
the declaration was supported by proof that the 
furniture was clean at the time deft. took possession 
of it, & he ed to leave it as he found it.— 
STANLEY v. AGNEW (1844), 12 M. & W. 827; 13 
L. J. Ex. 197; 152 E. R. 14384. 

174. 1—The custom of the country 
applies only farm & agricultural premises, & 
not to a mere residence with garden & meadow 
attached, let furnished, & occupied for one year. 
Where the declaration alleged that deft. so 
conducted himself in the occupation of a furnished 
house, that the same became “foul & miry,” 
the landlord may recover damages arising from 
the injury inflicted on the furniture by the uncon- 
strained admission of poultry into the house.— 
JOHNSTONE v. Symons (1847), 9 L. T. O. S. 535 ; 
11 J. P. 618, N. P. 

1741. Ascertainment by valuers—-Condi- 
tion precedent to action.|—Where by a written 
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agreement a tenant of a furnished house 
the expiration of the tenancy to deliver va : 
possession of the house & the furniture in wood 
order, & in the event of loss, damage, or breakage, 
to make good or pay for the same, the amount of 
such payment if disputed to be acttled by two 
valuers, the settlement of the amount of the pay- 
ment by the valuers is a condition precedent to 
the right of the landlord to bring an action in 
respect of the dilapidations.—BaBrRaaE v. Covt.- 
BURN (1882), 9 Q. B. D. 235; 46 L. T. 794, O. A. 
1742. ——— Reference to offictal referee —Juris- 
diction of judge at chambers.|—In an action to 
recover arrears of rent of a furnished house & 
damages for dilapidations, deft. denied his liability 
for the rent, &, while admitting liability for 
dilapidations if there were any, denied that there 
were any. The judge at chambers having ordered 
all the questions in the action to be tried by an 
official referee :—Held: there was jurisdiction 
to make the order.—Kniaur v. Ooanus (1887), 
19 Q. B. D. 296; 56 L. J. Q. B. 486; 35 W. R. 
679; 3T. L. RB. 659, ©. A. 


Annotations :—Distd. Caso v. Willis (1802), & T. L. R. 610. 
Apld. Hurlbatt v. Barnett, [1893] 1 Q. iy 77. ; 


1743. Assessment by landlord’s agent- - 
Authority of agent.]|—AITKEN v. PLOWDEN (1888), 
4T. L. R. 197. 

1744, ——- Damage by burglary~—-Specific oove- 
nants by occupant./——-The tenant of a furnishod 
house covenanted “ to deliver up at the expiration 
of the tenancy possession of the house, furniture, 
& effects in as good state & order as the same wore 
at the date of the agreement, reasonable wear & 
tear ... being allowed for, & damago by fire, 
storm, & tempest excepted.” By a_ second 
covenant the tenant covenanted ‘‘ to make good 

. all damage to the prem inee & to make good 

. orreplace all. . . effects . . . lost, damaged, 
or destroyed by deft., his family, his servants, or 
others during the tenancy.”’ During the tenancy 
the premises were broken into by burglars & 
damaye was done :—Held: the tenant was in any 
event liable for the damage, as the first covenant 
imposed an absolute obligation on the tenant for 
anything not within the exceptions; & the 
second covenant did not limit the generality of 
the first, but merely amplifled the obligation. 
Semble: however, a covenant such as the second 
is not to be construed by the ejusdem generis rule, 
& damage done by burglars would be included 
under it.—PiLLImMore v. LANE (1925), 183 LT. 
268; 41 T. L. R. 460; 69 Sol. Jo. 542. 

1745. Warranty of fitness to occupy lodgings — 
Infectious disease.|—On the engaging of furnished 
lodging there is no implied warranty that the 
incoming tenant is a fit & proper person to occupy 
the lodgings & is not suffering from any infectious 
or contagious disease.—HIUMPHREYS v. MILLER, 
(1917]} 2 K. B. 122; 86 L. J. K. B. 1t11; 116 


L. T. 068; 33 T. L. R. 115, 0. A. 
Annotation :-—onsd. Collins v. Hopkins, (1923) 2 K. 3, 617. 





Scr. 8.—SERVANTS. 
SUB-8ECT. 1.—WHETHER TENANCY OREATED. 
1746. General rule—Nature of occupancy.)— 
An agent or servant who is allowed to occupy 
premises belonging to his principal for the more 
convenient performance of hia duties acquires no 


v. RoLYESs, NEBEL & Co., (1902), T. 8 
834.—8. AF. 
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Sect. 8.—Servanis: Sub-sects. 1 & 2.] 


estate therein, although he be also allowed to use 
the premises for carrying on therein an inde- 
endent business of his own.—WHITE v. BAYLEY 
1861), 10 OC. B. N. S. 227; 30 L. J. Oh. 253; 7 
Jur. N. 8. 948 ; 142 EH. R. 488. 

1747. Stipulation on hire for use of rooms—In 
sole occupation of servant.)|—Though a servant 
stipulates upon hire for the use of certain rooms, 
in the premises of his master, for himself & family, 
the premises may be described as the master's 
dwelling-house, oe fe the servant is the only 
person who inhabits them, for he shall be con- 
sidered as living there as servant, not as holding 
as tenant.—R. v. SrocK (1810), Russ. & Ry. 185 ; 
2 Taunt. 330; 2 Leach, 1015; 168 HE. R. 751. 
Annotation :-—Retd. Bertio v. Beaumont (1812), 16 East, 33. 

1748. Occupation permitted as remuneration for 
services.|—-A servant put into the occupation of a 
cottage, with less wages on that account, does 
not occupy it as a tenant, but the master may 
properly declare on it as hig own occupation 
in an action on the case for a disturbance of 
a right of way over deft.’s close to such cottage ; 
& it matters not that the cottage was divided 
into two parts, one of which only was in 
the peeupation of such servant, the other being 
occupied by a tenant paying rent.—BERTIE v. 
BEAUMONT (1812), 16 East, 33; 104 E. R. 1001. 


Annotations :—Refd. R. v. Hall (1822), 1 L. nyt S. K. B. 20. 


Mentd. Ricketts v. Salwey (1819), 1 Chit. 1 





1749. -}--Dor d. Huaues v. Derry, No. 
1077, ante. 

1750. ———.]—Hvuaues v. CHATHAM OVERSEERS, 
Burton’s OAS, No. 1757, post. 

1751. ———_.]—Where a servant occupies pre- 


mises of his master, without paying rent, as 
part remuneration for his services, in order to 
ascertain whether the servant is a ‘‘ substantial 
householder ’’ within Poor Relief Act, 1601 (c. 2), 
8. 1, so as to be eligible to the office of overseer of 
the poor, the question is whether the occupation 
is Bu scldipearas © necessary to the service ; if it is, 
the occupation is that of the master; if it is not, 
the occupation is that of a tenant, & the servant 
is a “ householder.’’—R. v. SPURRELL (1865), L. R. 
1Q. B. 72; 85L. J. M. 0. 74; 18 L. T. 864; 30 
J.P. 196; 12 Jur. N. 8. 208; 14 W. R. 81. 

.innotation :—Refd. Madrassa Anjuman Islamia v. Johannes- 

burg Municipal Council, [1922] 1 A. C. 500. 

1752. -|—A workman, who was employed 
as & steel tester, was permitted by his employers 
to occupy a cottage adjoining their offices on the 
terms of a written memorandum by which he 

d to be responsible for the cleaning of the 
offices & other duties, in return for which he could 
live in the cottage, rent & rates free, with coal & 
light provided. The cleaning & other duties were 
ieee by his daughters. The workman was 

‘illed while sleeping in the cottage by the escape 

of gas from a stove in the basement of the offices 
into his bedroom. On an application for com- 
penaeuen by his dependants it was held that death 
had been caused by an accident arising out of & 
in the course of the employment, the memorandum 
constituting a contract of service by which the 
workman was obliged to sleep in the cottage, & 
compensation was awarded :—Held: the written 
memorandum was merely a tenancy agreement 
embodying a contract for services, & there was no 
evidence to support the award of the county ct. 
is ap har v. TAYLOR Broruurs & Co., LTp. 
(1918), 109 L. T. 120; 6B. W. ©. C. 529, C. A. 

17853. Aquisition of premises by master—Pre- 
viously in occupation of servant as tenant.}— 





LANDLORD AND TENANT. 


A pauper employed as a labourer by the Board 
of Ordnance, having previously occupied a house 
at an annual rent of 27, which was then purchased 
by the Board, still continued to reside in part of 
the premises, at a weekly rent of 2s., which was 
deducted out of his wages, & during such last 
occupation he also occupied a shop, the shop & 
house together being of the ann value of £10, 
& upon his dismissal from his employment he gave 
up  Lerapecttes of the house as required :—Held : 
his last occupation of the house was not as tenant, 
but as servant, & no settlement was thereby 
gained.—R. v. CHESHUNT (INHABITANTS) (1818), 
1B. & Ald. 473; 106 E. R. 174. 

Annotations :—Distd. R. v. Lakenheath (1823), 

531; R. v. St. Mary, Ne n ( »5 B. & Ad. 540; 

R. v. Wall Lynn (1838), 2 J. P. 440. Consd. H 

Chatham Overseers (1843), 1 Lut. . Cas. 51. . 

R. v. St. Pancras, Middlesex (1823), 3 Dow. & Ry. K. B. 

343; Hunt v. Colson (1833), 3 Moo. & 8S. 790; R. »v. 

Iken (1834), 2 Ad. & El. 147. 

1754. Occupation in course of employment— 
Payment of aaa a servant lives in a house 
of his master’s at a yearly rent, the house cannot 
be described as the master’s house though it is on 
the premises where the master’s business is carried 
on, & although the servant has it because of his 
service :—-Held: the servant stood in the character 
of tenant, & the master might have distrained upon 
him for his rent, & could not arbitrarily have 
removed him.—R. v. JARVIS & WALKER (1824), 
1 Mood. C. C. 7; sub nom. JERVIS & WALKER’S 
OaskE, 1 Lew. C. C. 28. 


1755. ——— Premises usually appropriated to 
servant—Stipulation as to notice.|—A pauper in 
1817 was engaged to take care of stock. He was 
to receive 12s. a week, & to have the keep of one 
cow, four sheep, & two pigs on the lands of his 
master, & also to occupy, rent free, a house upon 
the premises, which had been built for & always 
occupied by the overlooker of the stock. He was 
to go into the house at Michaelmas, & when he 
commenced taking charge of the stock it was 
stipulated that he should not be obliged to leave 
the house without notice to quit at Michaelmas. 
He tended the stock, & occupied the house for nine 
years under this agreement. Sessions found that 
the pauper occupied as a servant, but stated a 
case for the opinion of the ct. The ct. considering 
that the finding was not necessarily wrong, refused 
to disturb it.—R. v. SNAPE (INHABITANTS) (1837), 
6 Ad. & El. 278; 1 Nev. & P. K. B. 429; Nev. & 
P.M. C. 142; Will. Woll. & Dav. 42; 6L.J.M.C. 
338: 1J.P.71; 1 Jur. 39; 112 BE. R. 106. 


1756. ———.]—-By an agreement, not under seal, 
made between deft., described as a common brewer, 
of the one part, & pitf. of the other part, reciting 
that deft. wasin possession of a messuage & premises 
wherein the sale of beer had been for some time 
past carried on by A. on deft.’s account, & that pltf. 
was desirous of carrying on such trade & business 
for deft., to which he had d, it was witnessed, 
that deft. agreed, for consideration therein stated, 
that pltf. should enter upon the said premises & 
eae on therein such trade or business for deft., 
in the place & stead & in the same manner & with 
& on the same privileges & terms as the aaid A. 
had theretofore done, until the agreement should 
be determined by the notice thereafter mentioned ; 
& pitf. thereby , during all the time he should 
carry On the said trade on the said premises for 
deft., that all beer sold by him on the said premises 
should be had by him from deft., & that pitf. should 
not part with the said trade or occupation of the 
said premises to any person without the licence of 
deft.; & that whenever either party should be 


1B. & C. 
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desirious of putting an end to the ement, pltf. 
should, on receiving from deft. such notice, nuit 
the said trade, & deliver up possession of the said 
premises, & should be at liberty to leave the said 
trade & quit the occupation of the said premises 
on giving one month’s notice to deft. :—Held: 
this did not create the relation of landlord & tenant 
between the parties, but the occupation of pltf. 
was that of servant to deft.—MayYHEWw v. SUTTLE 
(1854), 4 E. & B. 347; 3 OL. R. 59; 24 L. J. 
Q. B. 54; 24L. T. 0.8. 159; 19 J. P. 88; 1 Jur. 
N. 8. 303; 3 W. KR. 108; 119 E. R. 137, Ex. Ch. 
Annotation :-— . : 

Herat ig Reld. Queen 8 Club Gardens Estates v. Bignell, 

1757. Occupation necessary for better perform- 
ance of service.|—Where a house is occupied by 
a servant of the government, the Crown paying 
the taxes & allowing the rent to the occupier as 
‘part of remuneration of his salary, & the house 
so occupied is not used for the better performance 
of the duties of the service :—Held: the relation 
of landlord & tenant exists, & the occupier will 
be entitled to vote. 


_A master may pay a servant, by conferring on 
him an interest in real property, either in fee, for 
years, at will, or for any other estate or interest ; 
& if he do so, the servant then becomes entitled to 
the legal incidents of the estate, as much as if it 
were purchased for any other consideration 
(TINDAL, C.J.).— HUGHES v. CHATHAM OVERSEERS, 
BURTON’S Cask (18438), 5 Man. & G. 54, 77; Bar. 
& Arn. 61; Cox & Atk. 14; 1 Lut. Reg. Cas. 51; 
Pig. & R. 35; 7 Scott, N. R. 581; 18 L.J5.C. P. 
44; 2L. T. O. S. 149, 189; 8 J. P. 89; 7 Jur. 
1136; 134 BE. R. 479, 488. 

Annotations :—Apld. Hughes v. K 
Case (1843), ¢ Man & G, 80 D Haghes 6 Chathar 
Overseers, Parker’s Case (1843), 5 Man. & G. 80; Hughes 

v. Chatham Overseers, Smith’s Case (1843), 6 Man. & G. 

81. Distd. Dobson v. Jones (1844), Bar. & Arn. 243. 

Consd. Clark v. St. Mary, Bury St. Edmunds Overseers 

(1858), 1 C. B. N. 8. 23; Fox v. Dalby (1874), L. R. 10 

C. P. 285. Apld. Smith v. Seghil] Overseers (1875), 
- R. 10 Q. B. 422; Dover v. Prosser, (1904) 1 K. B. 84. 
fd. Heath v. Haynes (1857), K & G. 99; Heartley v 

soo Sag Se. raga gs aan St 

Menta. Cook v. Luckett (1846), oes ds. AT 

1758. |—A., the surgeon of Greenwich 

Hospital, occupied, as such, a house at the infimary 

In the hospital, which was appropriated to the 

surgeon. epairs were done by the comrs. of the 

hospital. The surgeons to the hospital, when not 
provided with a residence within the hospital, 
were allowed a weekly sum as lodging money. 

By the regulations of the comrs. of the hospital, 

no officer of the hospital was allowed to make any 

exchange of apartments:—Held: <A. did not 
occupy the house “as tenant,” inasmuch as he 
was required to occupy the same with a view to the 
more efficient performance of his duties as surgeon. 

— DOBSON v. JONES (1844), 5 Man. & G. 112; Bar. 

& Arn. 243 ; Cox & Atk. 25; 1 Lut. Reg. Cas. 105 ; 

Pig. & R. 65; 8 Scott, N. R. 80; 18 L. J.C. P. 

126; 21. T. 0. 8.149; 3L. T. 0.8.77; 8 Jur. 

451; 134 E. R. 602. 


Annotations :—Conad. Clark co. St. Mary, Bury St. Edmunds 
Overseers (1856), 1 C. B. N.S. 23. Apld. Fox v. Dalby 
L. 10 C P. 285. Distd. Smith v. Seghill Over- 
1875), L. R. 10 Q. B. 422. Heartiey v. Banks 
K. & G. 219; Bri ater v. Durant (1861), 11 
© . 8.73 Cook ve. Hum r (1862) 11 C. B. N. 8. 33 ; 
Powell ». Boraston (1865), 34 L. J. C. P. 73; Sutton's 
Hospital in Charterhouse v. Elliott, (1922) 2 K. B. 1. 
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1759. —— Servant permitted to carry on inde- 
pendent business on premises.)— 
No. 146, reer p S.]— WHITE v. BAYLEY, 
‘ -|—SMITH v. SEG 
No. 1761, a SEGHILL OVERSEERS. 
1761. Occupation under compulsion—-Forfeiture 
of rent allowance on refusal to occupy.] — The 
residence must be ancillary & necessary to the per- 
formance of the servant’s duties; & unless he is 
required for that purpose to reside in the house, & 
not merely as an arbitrary regulation on the part 
of the master, I do not think he is prevented from 
occupying as a tenant. Then it appears that 
applts. & other workmen are only entitled to occupy 
the houses during the time of their service at the 
colliery ; the occupation terminates at the time 
the service terminates. Still, applts. are tenants, 
though not tenants for any fixed time. They 
occupy as tenants at will as long as i reside in 





the houses by the arrangement bet wo’: themselves 
& their mastors. Then it appears the 1f there was 
no house for a married aonnien: head an allow- 
ance for house rent, but if there was & house empty, 
& the workman would not come into it, he had no 
allowance. An inference might possibly be drawn 
from this, that, as he was bound to reside if a 
house was offered him, upon pam of forfeiting his 
allowance, he resided in it upon compulsion, & 
therefore his occupation was that of a servant ; 
but I cannot assent to this, &, in my opinion, 
those workmen who did reside in the houses resided 
in the character of tenants (MmLLOR, J.) - 
SMITH v. SEGHILL OVERSEERS (1875), L. Re. 10 
Q. B. 422; 44L,3.M. C0. 114; 32 1.7. 859; 40 
J.P. 228; 23 W. R. 745, D.C. 


Annotations :—Apld. Dover v Prosser, (1904) 1 K. B. 84. 
Mentd. pation. Birmingham Town Clerk (1878), 2 Ho " 
& Colt. 393; A.-G. v. Croydon Corpn. (1889), 42. Ch. D. 
178 


1762. Occupation during continuance of service.] 
— SMITH v. SEGHILL OVERSEERS, No. 1761, ante. 
41763. ——— By permission of master.| — 
Claimants were Jabourers residing in cotfages on 
the farms of their employers. They were permitted 
but not required to live in the cottages on the 
terms that they were to give up posscssion when 
their employment ceased, & were either charged & 
reduced rent or had the rent deducted from their 
wages. The rates were paid by the employers, & 
the names of the claimants appeared in the rate 
book as occupiers :—Held: tho facts showed an 
occupation by claimants not by virtue of service 
but as houscholders.——MAnRSH v. ItercOoURT (1889), 
24 Q. B. D. 147; 69 L,. J. Q, B. 100; 54 J.P. 
994; 38 W.R. 495; Fox & S. Reg. 167, ae ‘3 
aaies: . Dovor v. Prosser, (1004 . B. 84. 
Anmolations ine MeMulien, f1sv1j 1 Q. UB. 94. 


See, also, ELEcTIONS, Vol. XX., pp. 23-26. 


SUB-SECT. 2.—EFFECT OF DISMISSAL. 


1764. Termination of occupation - Notice to 
se Hata d. WuGuHEs v. Dergy, No. 1077, ante. 

1765. ——— Injunction to restrain re-entry.)|— 
The committee of a voluntary association, one of 
whose objects it was to disseminate a class of 
publications called New Church Works, at a general 
meeting resolved that the person to be advertised 
for ag the librarian & storekeeper should have 
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rent & premises tax free, £33 per cent. on books 
sold out of stock, ‘‘ he making such arrangements 
with booksellers, agente of the society, as the 
committee might from time to time determine, & 
that he should be allowed to carry on a retail 
business in other New Church Works & general 
literature for his own benefit.’’ Deft., W., was 
afterwards appointed manager & storekeeper at 
£75 a year ‘‘ with six months’ notice of separation 
on either side.”’” This appointment was renewed 
from year to year. The committee purchased a 
house & converted the lower portion into a shop, 
allowing W. to occupy the lower rooms for his 
residence. After some years . commenced 
advertising & exposing for sale in the shop a class 
of books which was objected to by the society, 
& the committee requested W. to abstrain from 
selling same, but . refused. The committee 
thereupon, on Nov. 8, gave W. notice of dismissal, 
& demanded possession. W. retained possession 
by force, & alleged that he was duly appointed 
legal tenant of the premises for a term of seven 
years by virtue of resolutions passed at a general 
meeting of the society, held on Nov. 13. Pitfs., 
the committee, alleged that the meeting of Nov. 13 
was illegally convened :—Held: apart from any 

uestion of the legality of the meeting of Nov. 18, 
the situation of W. at law under the original 
engagement was that of tenant at will of the com- 
mittee, with a right to six months’ notice of dis- 
missal. Injunction granted restraining W., until 
further order from acting:as agent or manager of 
the society, or from selling any of their books, 
etc., except under the order & with the permission 
of pltfs. or from disturbing their possession, 
or without prejudice to his right to recover damages 
by reason of the injunction; pltfs. undertaking 
to allow W. two months’ occupation of the apart- 
ments, with reasonable access to the rest of the 
house to remove his stock & property.--- 
SPURGIN v. WHITER (1860), 2 Giff. 473; 3 L. T. 


LANDLORD AND TENANT. 


609; 7 Jur. N.S. 15; 9 W. R. 266; 66 EB. R. 
198. 
Annotation :—Apld, Collison v. Warren, [1901] 1 Ch. 812. 


1766. ———.|—-The order appealed from 
amounts in effect this, that pltf. is restrained 
until judgment in the action from interfering with 
the possession of the hotel by the trustee. The 

uestion really is, how does pitf. happen to be in 
the hotel? In what capacity & on what grounds 
does he claim to be there? He says he is the 
manager, the irremovable manager, of the busi- 
ness of the hotel. He founds this claim upon the 
construction of the power given by the deed to 
the trustee to engage his services as mana of 
the business, the power being coupled with the 
provision that he & his wife & family shall during 
his engagement be entitled to reside & board on 
the premises, & pltf. claims to be entitled to Dery 
in possession of the rooms in the basement of th 
hotel in which he & his wife & family have been 
living. It is plain that he is not claiming to be 
there either as owner of the hotel or as trustee 
for the person who has a charge upon it. That 
being so, I think there is no foundation for pltf.’s 
claim to retain possession of the rooms. He has 
been summarily dismissed from his position of 
manager by the trustee, with the approval of the 
committee of inspection. ... Upon pltf.’s dis- 
missal his right during his engagement as manager 
to occupy rooms in the hotel was, in my opinion, 
terminated, & although the operation of the in- 
junction has been suspended first by the. . . judge 
for a fortnight, & afterwards by the order of this 
ct. over to-day, 1 cannot see that this affects the 
question whether the order ought or ought not 
to have been made.... In my opinion the 
judge was quite right in granting the injunction, 
& the appeal ought to be dismissed (Riasy, L.J.). 
—COLLISON v. WARREN, [1901] 1 Ch. 812; 170 
L. J. Ch. 382; 84 L. T. 482; 17 T. L. R. 362; 
45 Sol. Jo. 377, C. A. 


See, alao, Nos. 1746, 1756, ante. 
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Cases 81-—304a. 


ENGLIisH AND Empire Digest SUPPLEMENT. 


JURIES. 


Part Vil.—Juries of Issue and Assessment. 


81. Add. Annotation :—Mentd. Price v. Hilditch, 
[1930] 1 Ch. 500. 

99. Add. Annotations :—Generally, Mentd. R. v. 
Harris, [1027] 2K. B. 587; R.v. Noble (1928), 
20 Cr. App. Rep. 191. 

292. Add. Annotations :— Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
ao ; Statham v. Statham (1928), 45 T. L. R. 
127, 

292a. -—--—- ——— Necessity for request or consent of 
defence. }— Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
for the purpose of a discussion taking placc, 
when the defence objects to the withdrawal 
of the jury. The jury should he dismissed 
only at the request of, or with the consent 
of, the defence.—R. v. ANDERSON (1929), 
142L. 1. 580; 21 Cr. App. Rep. 178, C. C. A. 

295a. Death of judge.|—Scmble: a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before the jury & 
another judge.—CoLESHILL v. MANCHESTER 
Conpn., [1928] 1 K. B. 776; 97 L. J. K. B. 
290; 138 L. 1. 5387; 925.P.37; 447. L. R. 
258; 261. G. RR. 124, C. A. 

295b. Communications to judge—-Right of counsel 
to inspect.|—Honps v. TINLING, Hogpss v. 
NOTTINGHAM JOURNAL, No. 3042, post. 

301a, —-—.]---Where a jury, before hearing 
all the evidence for the defence, finds a verdict 
for pltf., it is in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.—D& FREVILLE v. DILL 
(1927), 43 T. L. R. 431; 71 Sol. Jo. 430, 
C. As 

Annotation :-— Refd, Wobbs v. Tinling, Hobbs v. Nottingham 

Journal, [1929] 2 kk. B. 1. 


303. Add. Annotation :---Mentd. De Freville v. 
Dill (1927), 43 T. L. R. 431. 

304a. -——- Whether ground for new trial.]—In an 
action for libel pltf. set out in his statement 
of claim the eged libel, & in a separate 








PART I. 


mnoned, wero absent, & others were 


paragraph alleged an innuendo’ which 
practically repeated, but somewhat extended, 
the statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. S. C. Ord. 36, 
r. 87, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pitf. gave evidence that save 
for one lapse he was a man of unblemished 
reputation. Thereupon he was _ cross- 
examined as to specific incidents not 
mentioned in the libel or in the particulars 
served under R. S. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected 10, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal :— 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pltf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pitf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (8) the jury should 
have been told that their intervention was 
premature, & they must hear the pltf.’s 
case to the end be directed as to the 
issues they had to try ; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) Communications from the jury to the 
judge should be shown to the parties’ counsel 
(per Scrutron, L. J.). 

While the better practice is for conmunica- 


& jury :—Held: the consent to try 


sa. Order granting—-"' Common” tn- 
Gane ny inserled—Amendment of 
order.J—Held: the order should be 
amended by striking out the word 
** gormumon.’’—BRALSHAW  ¥. ; : 
RAPID TRANSIT, [1927] 1 D. L. R. 699 ; 
38 LB. C. lt. 64.—CAN. 


PART VII. SECT. 2. 

72 iil. .J—Accused, except 
ip cases of trial for high treason or 
wisprision of treason, has no right to 
inspect the jury panol—-R. v. Baum 
en) 27 8S, RN. S. W. 4013; 44 
_S. W. W.N. 136.—AUB. 


sb. Original panel inadequatc-——Power 
of judge to add tv.)—Deft. was arrested, 
indicted & tried & convicted for 
harbouring a quantity of duttabdle 
roods, to wit, spirituous liquors unlaw- 
fully imported into Canada, of the 
value of over $200, whereon the duties 
lawfully payable had not been paid, 
jn violutlon of Customs Act, Dominion 
Acts, 1007, co. 11. On the trial a 
number of jurors, previously sum- 








excused from serving & a new panel 
was summoned. The original panel 
was not discharged, but the names on 
both panels wore thrown into one box, 
& the jury, impanclled for deft.’s 
trial, drawn from the vames as 80 
combined :—Held: the effect of the 
legisJation Act» of 1919, c. 7, 8. 41, 
Was to give the trial judge authority 
to retain the panel summoned, & to 
incresso the number by additions 
thereto, & the objection to the com- 
STB of the jury drawn for deft.’s 
Tial failed.—R. v. SuELuMAN, [1928] 

D. L. R. 657 + sub nom. R. v. SCHELL- 
MAN, 59 N. Ss. It, 535.—CAN., 


PART VII. srr rs aad 3.— 
a 1. 
183 i. Wevsd., 34.8. C. NR. 228. 


PART VII, SECT. 5, SUB-SECT. 4. 

sc. Several actions tried together.}— 
Five actions were brought by different 
pitfs. against two defts. & were by 
consent tried together before a judge 
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the actions together did not give a 
right to more than four peremptory 
challenges on each side.—-Gay Co., 
Lrp. wv. Trick, [1927} 1 D. L. FR. 
1091; 600. L. R. 8.—CAN. 


PART VII. SECT. 6, SUB-SECT. 1. 


o i, —— Panel improperly sum- 
moned.}—Pitf. in an action in a 
Division Ct. required a jury, pursuant 
to s. 124 of Division Cts. Act. The 
clerk of the ct. swoumoned a jury, but 
not in the manner prescribed by the 

; j & the judge 
disposed of the difficulty by pets a 
jury from the body of the ct. ‘he 
action was tried by the jury thus 
fomned & judgment was entered for 
tf. yeu the jury’s verdict :—Held : 
he judge had no power to deprive 
vither party of the right to have a 
trial by a jury qualified & summoned 
according to the strict requirements 
of the Act.—FOLEY vv. SANGSTER, 
oN? 3 D. lL. RK. 279 > 64 0. L. R. 23.— 


827. 


tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per SANKry, L. J.).—Hosps v. 
TINLING, Hogss v. NOTTINGHAM JOURNAL, 
[1929] 2 K. B.1; 98 L. J. K. B. 421; 141 
ra i‘ 121; 45 T. L. R. 328; 78 Sol. Jo. 220, 


Add. Annotation :—Refd. Hobbs v. Tinling, 





472. 


475. 
476. 


548. 


Add. Annotation :—Mentd. 


Vol. XXX.—Juries. Cases 304a—571la. 


Add. Annotations :—Mentd. Aldridge v. 
Wright, [1929] 2 K. B. 117; Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 188. 


Add. Annotation :-—Refd. Dew v. United 
British S.S. Go. (1928), 1839 T.. T. 628. 


Add. Annotation :—Expld. Dew v. United 
British S.S. Co. (1928), 139 I. 'T. 628. 


Stumbles  v. 








Hones v. Nottingham Journal, [1929] 2 Whiteley (1929), 46 T. L. R. 37. 
wa ea er ; 568. .{dd. Annotation :--Mentd. Jones +. Creat 
= ei oa Western Ry. Co. (1980), 17 1. L. R. 39. 
42°3a. Jury finding verdict before all evidence 5718. ue an action for damages, 
based on a breach of a statutory regulation 


423b. 


443. 


given.|—Dr FREVILLE v. Diu, No. 30la, 
ante. 





Jury informed that defendant insured.) 
—-Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule.—GRINHAM v. DAvigss, [1929] 2 K. B. 
249; 98 L. J. K. B. 703; 1389 L. T. 379; 44 
T. L. R. 5233; 72 Sol. Jo. 303, D. C. 

Add. Annotations :—Mentd. Broome v. Agar 
(1928), 1388 L. T. 698; Lockhart v. Harrison 
(1928), 139 L. T. 521. 


afnnotation : 


made under Merchant Shipping Act, 1594 
(c. 60), was tried by a judge with a jury, 
& several questions wore Ieft to the jury, 
which they answered :---/Zeld : asthe answers 
of the jury to the questions left to them were 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the effective 
cause of the accident, & the judge had 
thereby misdirected the jury. —Diw  v, 
UNITED British SS. Co., Lrp. (1928), 
08 I. J. K. B. 88; 139 T.. T. 628; 17 Asp. 
M. L. C. 613, C. A. 

Refd. Service ve Sundcll (19289), 99 TL. J. aK. 2. 


PART VII. SECT. 10, SUB-SECT. 4. 


sd. Agreemeni after further considera- 
tion for few minutes—No ground for 
setting verdict aside.|)—BARKY v. RUBEN- 
el (N. B.), (1926) 1 D. L. R. 445.— 


PART VII. SECT. 10, SUB-SECT. 6. 


se. Fight to visit locus in quo privately 
communicate result to Jelluw- 
jurymen.) — Although a juryman is 
entitled to apply to the subject before 
the jury the general knowledge which 
each man is supposed to have, he ought 
not to attempt to inform his mind as 
to the particular facts of a case from 
outside sources. If he is personally 
aequainted with any material fact, he 
should submit to be sworn as to it :—~ 
Held: where a matter in disputo 
depended upon the condition of things 
existing at a certain locality, it was an 
improper & irregular proceeding for 
dome of the jurymen to visit the 
locality privately, & a direction to the 
jury that they were entitled to take 
into consideration what might be told 
to them by any of their fellows as to 
what they had seen & observed for 
themselves was a wrong direction.— 
Way t Way (1928), 28 8. RL N.S. W. 
3415; 45 N.S. W. W. N. 101.—--AUS. 


omen . 


PART VII. od nal SUB-SECT. 8. — 
- (8)- 

sf. Discharge for misconduct-——How 
vacancy made good.}—-Where a A ba 
misconducts himself, he shoul be 
discharged, & either a new jnror added, 
or the whole jury disc ed & a fresh 
jury impanelled. Such juror may be 
taken from the persons present in the 


ct. room if there be none of tha suin- 
moned jurors present.— REBATI MOHAN 
CHAKAVARTY vv. EMPEROR (1928), 


I. L.R. 56 Cale. 150.--IND. 





sg. 
herent 
misconduct.-—ABNDUR RASHID «. IGM- 
yenO (1929), I. L. RR. 56 Cale, 1032. 


PART VII. SECT. 10, SUB-SECT. 8.-—— 


B. (b). 
q i. ——.}~—The power given a trial 
judge by King’s Bench Act, R. 8. 8., 
1920 (c. 30), 8. 47 (1), to dispense with 
a jury, although a jury has been claimed 
by one of the parties, is one which 
should be exercised with judicial dis- 
cretion, i.e., the judge must give some 
good reason for depriving the purty 
of his right to a Jury.-—-BLOOMAKRT v. 
DuN vor (Sask.), (1926) 4 D. L. R. 273; 
[1926] 2 W. W. R. 817.—CAN. 
qhi.- -— ]ssue left to juryimmaterial.] 
—~In an action against a polce officer 
for assault & battery, malicious proscecu- 
tion & malicious arrest, the trial judge 
dispensed with the jury in tho trial 
of the claim for ussault & battery. 
He also ruled that in the trial of the 
claim for malicious prosceution it was 
his duty under Jud. Act, Rh. 8. 0. 1914, 
c. 56,8. 62, to decide all questions both 
of law & fuct as to the cxistence of 
reasonable & probable cause ; & he said 
that the Jury would be called nen to 
try only the issues as to malico & 
damages. <A jury was then called & 
sworn & the trial proceeded. The evi- 
dence being closed, & the jury having 
retired, the trial Judge gave jJudginent, 
dismissing the claim for assault, & 
finding that there was reasonable & 
srobable cause for the prosecution. 
» also held, on the facts, as a matter 
of law, that there was no foundation 
for tho claim for malicious arrest. He, 
therefore, dismissed the whole action 
& discharged the jury :—Held: having 
regard to Jud. Act, R. 8. O. 1927 
c. 88, 88. 54~57, 63, the trial judge had 
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»}—Every judge has an in- | a discretion to dispense with the jury, 
ower to discharge the jury for os 


\ has discretion was properly ¢ 
OWENS t. MARTINDALE, 
DD. lL. ht. O32; 63 (). Ju. mR. 8 


PART VII. SECT. 13, SUB-SECT. 1. 


466 ii. - ---.J--MAYES CANE v, 
Pruescorr (1925), 52 N. B. RR. 272, —- 
CAN. 


(192%) 4 
7. CAN, 


PART VII. SECT. 13, SUB-SECT. 3. -C. 


538 ii. wb MORAN Ist Bros. 
rm PANGHR (B.C.), (1029) 4 De da ak 
405. CAN. 


PART VII. SECT. 13, SUB-SECT. 4. 


651 {. Special matter -~Stalement of 
reasons.] —HTeld: the roasons could 
not be ignored.—Surron v. SMITI, 
{1927} 3 Do. R. 10083; (1927) 2 
W.W.1. 4813 38 BO. 0.455. OAN, 


PART VII. SECT. 15. 


5671 fi, -~——- —- -.)- Tf an answer 
given by a jury to # question is not 
clear or sufficiontly explanatory, It fs 
&® proper course for the trial Judge to 
pale then to retire again & answer such 
supplementary questions as may be 
submitted to them for the purpose of 
further elucidation.— PATTEKRHON  v. 
SASKATCHEWAN CREAMERY Co.,, Lp., 
{1921} 3 W. W. R. 564; 62D. lL. RR. 
387; 14 Sask. L. R. 544.-—CAN. 

571 ik. ——- ——-—.]-—-Wheroe a Jury 
has given & neral answer to a 
question & bas been sent back to give 
& more definite answer & docs answor 
more dofinitely, the last answer is 
its real answer & the ono which must 

overn.—— BARLOW v. CANADIAN PAOIFTO 
ty., (1926) 2D. I. R. 9505 [1926] 
2 WwW. W. - 11: 31 Can. Ry. Cas. 


